Evidence Outline
I. Introduction to Evidence Law and Role of the Jury

Evidence law governs the manner of proof of facts at trial

A. Relevant Rules

· Rule 101: These rules apply to proceedings in US Courts. The specific courts and proceedings to which the rules apply, along with exceptions, are set out in Rule 1101.
· Rule 1101: FRE apply to:
(a) US district courts, bankruptcy and magistrate judges, US court of appeals, US Court of Federal Claims, and District Courts of Guam, the Virgin Islands, and the Northern Mariana Islands

(b) Civil cases and proceedings, including bankruptcy, admiralty, and maritime cases, criminal cases and proceedings, and contempt proceedings

(c) Rules on privilege apply to all stages of a case or proceeding

(d) Exceptions – rules, except for those on privilege do not apply to:

(1) The court’s determination under Rule 104(a) on preliminary question of fact governing admissibility

(2) Grand jury proceedings

(3) Other miscellaneous proceedings, like sentencing
· Rule 102: These rules should be construed so as to administer every proceeding fairly, eliminate unjustifiable expense and delay, and promote the development of evidence law, to the end of ascertaining the truth and securing a just determination

· Rule 606(b)

B. Evidence in General
· Evidence law is organized around three values:
(a) Accuracy

(b) Fairness

(c) Efficiency 

C. Juries 

· Under Rule 606(b), evidence of juror deliberations is inadmissible unless it is evidence of 

(a) Outside influence on a juror 

(b) Extraneous information brought to the jury’s attention; or 

(c) A mistake on the verdict form

· Warger v. Shauers: During a negligence case regarding a car accident, during jury deliberations, a juror said that her daughter was in a car accident where a man died and that if her daughter had been sued, her life would have been ruined. Another juror signed an affidavit attesting to the fact that the juror said this. Judge deemed this information inadmissible because it happened during jury deliberations and did not fall under any of the three exceptions

· Pena-Rodriguez v. Colorado: If a juror makes a clear statement of relying on racial prejudice to convict a defendant, an exception to the no impeachment rule allows jurors to testify about jury deliberations in order to determine whether racial bias deprived defendants of an impartial jury.
II. Attorney-Client Privilege
A. Relevant Rules

· Rule 501: the common law governs privilege unless the US Constitution, a federal statute, or rules prescribed by the Supreme Court provide otherwise – in a civil case, state law governs privilege regarding a claim or defense for which state law supplies the rule of decision
· Rule 60
· Rule 61
· Rule 62
· Rule 63
· Rule 64
B. General Information 

· Privileges are rules of discovery – unlike other discovery rules, the law of privileges tells us what information cannot be obtained by discovery
· Unlike other rules of evidence the law of privileges
· Is governed by the common law, not specific federal rules
· Applies to all communications, not only in the context of trial but before and after 
· The law of privileges applies to more and different parts of the legal system than the other evidence rules

· Privilege extends through the client’s lifetime and continues after their death 

· The privilege belongs to the client, not the lawyer

· The privilege may be claimed by the client or their representative

C. Elements of Attorney-Client Privilege

1. A communication made
· A communication is an utterance intended by the speaker to relate some information to a listener
· Observable facts about demeanor are not communications (competency, clarity, etc.)
· Legal fees are not communications because they are not intended to communicate something

2. In confidence
· Conversations are confidential so long as the attorney and client take reasonable steps to exclude third parties
· When information is transmitted with the intent that the information will be transmitted to a third party, such as a tax return, such information is not confidential [attorney is just a “conduit” for the client]
· In the patent preparation process, information transmitted is confidential because the attorney must assess and sift the information before submitting it to the patent office

	Conduit Model
	Assess and Sift

	- Simply delivering information prepared for some other purpose to an attorney 

- Does not make the communication privileged
	- the information must be provided to the attorney so they can sift and assess its legal implications

- privileged 


3. Between an attorney & client 
a. Three questions to address:
(1) When does the relationship begin?
· The privilege extends to client consultations with lawyers before a formal relationship is established – It does depend upon paying the attorney for their services
(2) Who counts as an attorney?

· Support staff who work for attorneys 

· Translator or interpreter 

· Accountant working on behalf of attorney to conduct the interview and summarize the client’s finances (accountant acting in an agency relationship at the direction of a lawyer in order to assist in the provision of legal services)

(3) What happens when someone misrepresents their status as an attorney?

· The privilege applies so long as the client has a reasonable, even if mistaken, belief that the representative is an attorney 

b. Attorney-Client Privilege in a Corporate Setting
i. Upjohn Rule 
· The “Upjohn” rule applies in the corporate setting to identify the scope of the privilege 
· Generally, if an employee provides information to the corporations’ attorney, only the corporation and not the employee can assert the privilege 
· However, the employees could count as clients in certain circumstances
· Upjohn Five Factor Test: 
(1) Communications made by employees to corporate counsel
(2) At the direction of corporate superiors
(3) For the purpose of obtaining legal advice
(4) Regarding matters within the employees’ duties
(5) Employees knew the purpose of the communications 
· US v. Ruehle shows the limits of Upjohn: Broadcam CFO was given an “Upjohn warning” – tells the employee that the lawyers act as representatives of the corporation, and that privilege only rested with the company. The employee has a right not to speak with the attorneys and retain their own counsel.
ii. Work-Product Doctrine 
· Core work product is the sort of material in which the attorney engages in legal analysis 
· The work product doctrine prevents discovery of this type of material when prepared by a lawyer for or in anticipation of litigation (not communications by the client transcribed by the attorney)
· The work product doctrine protects the attorney’s labor, not the client’s confidences
· The work-product protection can be overcome by some showing of “substantial need for the information”
4. In the course of provision of legal services
· Legal services are those activities characteristic of a lawyer, such as sifting facts and evidence and providing legal advice
· Neither clients nor lawyers should be granted a privilege for preventing discovery of evidence for doing stuff that non-lawyers do just as well (ex: writing a diary and giving it to an attorney – you did not write the diary in the course of receiving legal services)

· According to Hughes v. Meade, a client’s identity is not covered by attorney-client privilege because it is not a communication

· Exception: a client’s identity does communicate something (ex: client’s motive or consciousness of guilt) – all other elements of attorney-client privilege must be met as well for this to apply
· Under US v. Davis, preparing tax returns is not protected by attorney-client privilege because it is the job of an accountant, not an attorney – however, understanding complex finances, with the help of an accountant
· Acting as an investigator is not a primarily legal service, but collecting facts for a legal investigation is 

· Where the lawyer simply acts as a conduit between the client and third party, they are likely not providing services

III. Privilege: Waiver & Crime Fraud 
A. Waiving Privilege

· Information protected by attorney-client privilege loses its protection if the privilege is “waived”
· Attorney-client privilege is held by the client, so only the client, or an attorney serving as a representative, can waive the privilege
· Conduct incompatible with preserving the privilege waives the privilege
· If a waiver is coerced, it is not a waiver at all 
· Exception: Breach of Duty - The attorney-client privilege does not apply to cases concerning an alleged breach of Attorney’s obligation to represent Client adequately, since the conversations are relevant to that issue and an attorney has a right to defend him or herself
· Examples:
(a) US v. Bernard: defendant tells man he gave illegal loans to that his attorney assured him they were legal – by voluntarily disclosing that communication with the borrower, he waived his privilege

(b) Tasby v. US: Criminal defendant claimed that his attorney coerced him into taking the stand at trial – defendant waived privilege when he attacked his attorney’s competence, his attorney needed to be able to defend himself against such attacks.

B. Scope of Waiver

· The default rule for trial-related practice is the fairness doctrine: if the client or representative waived the privilege by disclosing part of the conversation, then they waive the privilege regarding the remainder of the same conversation

· Rule 502(a): Intentional disclosure normally waives privilege as to other communications on the same subject matter: if the client or representative waived the privilege by disclosing part of the conversation, then they waive the privilege regarding parts of any other communication regarding the same subject matter

· The rule mandating broad discovery applies only when the communications at issue are later used by the client to the detriment of the opposing party. (used in a litigation context)
· Rule 502(b): Inadvertent Waiver. Court considers:

(1) Reasonableness of the precautions taken

(2) Time taken to rectify the error

(3) Scope of discovery

(4) Extent of disclosure

(5) Overriding issue of fairness
C. Crime Fraud Exception

· When all the elements of attorney-client privilege are met and there is no basis for finding a waiver, privilege can be limited by several exceptions

· The crime fraud exception applies when an attorney’s services are obtained for the purposes of furthering a future crime or fraud, regardless if the attorney is aware of that purpose

· The crime-fraud exception does not apply to communications concerning prior criminal acts 

· The client’s intention controls whether the privilege applies

D. Fiduciary Exception

· US v. Jicarilla Apache Nation: the fiduciary exception doesn’t apply to the US government’s trust relationship with Native American tribes.
· The fiduciary exception to privilege is limited to private trustees – In Jicarilla, there is no private trust relationship between the Tribe and the Officer of the Solicitor-General attorneys, who represent the government, so the fiduciary exception SHOULD have applied.

IV. The Role of the Trial Judge and Relevance

A. Relevant Rules
· Rule 103: governs appeal of evidence admissibility finding in the trial court
· 103(e) plain error rule
· Rule 104. Preliminary Questions

(a): The court must decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible. In so deciding, the court is not bound by evidence rules, except those on privilege.

(b): When the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact does exist. The court may admit the proposed evidence on the condition that the proof be introduced later.
· Rule 401

· Rule 402: Irrelevant evidence is not admissible
· Rule 403

B. Rule 104(a)

· Rule 104(a) governs four broad classes of evidence:
(1) Witness Qualifications
(2) The existence of a privilege 
(3) The rules of relevance and character evidence
(4) The rules of hearsay 
· Judges, not juries rule on admissibility – judges have a lot of discretion

· The applicability of a particular rule of evidence depends upon a fact – whether a fact essential to the admissibility of an item of evidence exists is called a “preliminary question” of fact 

· Preponderance of the Evidence Standard
· Rule 104(a) states that when the trial judge is deciding on admissibility of evidence, no evidence rules apply except for those on privilege 

C. Relevance: Rules 401 and 402

· Rule 402: Irrelevant evidence is not admissible. Relevant evidence is admissible unless another rule excludes it. 
· Rule 401: Evidence is relevant if:
(a) It has any tendency to make a fact more or less probable than it would be without the evidence; and 
(b) The fact is of consequence is determining the action
· So long as evidence is logically relevant, its weight (probative value) does not matter under Rule 401

· For any item of evidence, that item need not bear the whole weight of proving the case – it operates with other facts and evidence as part of an interlocking narrative of the case

· Logical relevance is about constructing unbroken chains of logical inference

· Four questions to ask when determining logical relevance:

(1) What was the evidence?

(2) What fact did it make more or less likely?
(3) How was that fact “material” or of consequence?

(4) How did that fact “determine the action”?

D. Objections on Relevance: Rules 103 and 104

· When counsel objects to evidence, the standard of review in the appeals court depends on whether the objection timely and specific:
(1) If the opposing counsel’s objection is timely and specific under Rule 103(a)(1)(A):
· The Court of Appeals reviews the trial court’s ruling under the harmless error standard – an error is harmless if it doesn’t affect a substantial right

· A substantial right is the right to introduce some evidence that would change or influence the jury’s verdict on an important issue *not the whole trial
(2) If opposing counsel’s objection is not timely and specific:
· Rule 103(e) applies the plain error standard

· The court will only overturn the lower court if there is a miscarriage of judgment

E. Probative Value and Prejudice

· Rule 403: A court may exclude relevant evidence if its probative value is substantially outweighed by its probative danger of:

(1) Unfair prejudice (undermines fairness)
(2) Confusing the issues (undermines accuracy)
(3) Misleading the jury (undermines accuracy)
(4) Undue delay, wasting time, or needlessly presenting cumulative evidence (undermines efficiency)
· Rule 403 favors admissibility

· Rule 403 gives broad discretion to the judge 

· These four probative dangers correspond directly to Rule 102’s three core probative values of evidence:

(1) Accuracy

(2) Fairness

(3) Efficiency 

· Probative value concerns how much rational weight to give an item of evidence – this varies from case to case. Assessing probative value:

(1) Contribution to the story the lawyer wants to tell (the narrative)

(2) Whether the evidence makes some fact more or less probable (the odds)

F. Conditional Relevance
· Rule 104(b) addresses the fragmentation of relevance in a trial setting
· Rule 104(b): when the relevance of evidence depends on whether or not a fact exists, proof must be introduced sufficient to support a finding that the fact does exist

· Sufficient Evidence Standard
· Basically, the admissibility of the first item is conditioned upon the second – the evidence is admissible if the proponent produces sufficient evidence for a reasonable juror to believe the fact exists 
· When does 104(a) apply and when does 104(b)?
(1) What is a preliminary fact that needs to proved to make the evidence admissible?

(2) If that fact is not proved, would the evidence still be relevant?

· If yes, it is a 104(a) fact

· If no, it is a 104(b) fact 

V. Character Evidence
A. General
· Because someone acted badly in the past, that means they are a bad character and have the “propensity” to act that way in the future 
· The worry is the jury will judge the defendant on their past rather than their present 

· Character evidence is generally inadmissible because of unfair prejudice, confusing the issues, or misleading the jury 
B. Basic Rule & Exceptions

· Rule 404:

(a) Character Evidence

(1) Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait 

(2) Exception:

(A) In a criminal case, a defendant may offer evidence of the defendant’s pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it;

(B) Subject to limitations in Rule 412, a defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may:

(i) Offer evidence to rebut it;

(ii) Offer evidence of the defendant’s same trait

(C) in a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor (self-defense typically)

(3) Exceptions for a witness: Evidence of a witness’s character may be admitted under Rules 607, 608, and 609 (to attack or support the witnesses’ credibility

· Rule 405. Methods for Proving Character.
(a) By Reputation or Opinion. When evidence of a person’s character or character trait is admissible, it may be proved by testimony about the person’s reputation or by testimony in the form of an opinion. On cross-examination of the character witness, the court may allow an inquiry into relevant specific instances of the person’s conduct. – it is prohibited for the witness to bring up SPECIFIC instances of good acts [NON-HEARSAY]
(b) By Specific Instances of Conduct. When a person’s character or character trait is an essential element of a charge, claim, or defense, the character or trait may also be proved by relevant specific instances of the person’s conduct.

C. Different Uses of Character Evidence:

(1) Credibility Purpose (witness rules – Rule 608 and 609)

(2) Element of a charge, claim, or defense 
(3) Prior bad acts that are used for some non-character purpose (Old Chief)
(4) Character used for propensity purposes

D. Exception to Rule 404: Character in Issue

· Admissible character evidence – character necessary for a certain claim or defense

· When the character is in issue, the proponent does not make the prohibited inference from general trait to specific act – instead, the evidence is used to prove that the party had a specific character trait (not some specific act in conformity with that trait)

· Cases in which character may be in issue as an element of the claim or defense:

(1) Affirmative defense of truth in a defamation case

· Example: Plaintiff sues defendant for writing an article claiming he was a drunk and a pervert. Evidence of his past misdeeds and reputation is admissible because whether he is actually a drunk or a pervert is an element of a defamation case.
(2) Negligent hiring of a subordinate under a respondeat superior theory

· Example: Plaintiff suing defendant (railroad company) when their railroad switchman caused an accident. Here, evidence that the railroad switchman is a known alcoholic (and the company knew he was) is an essential element in a negligence case.

(3) Character of a parent or child in a custody case

· Example: Custody case where petitioner wants to admit evidence proving their spouse killed someone. This is an essential element in the case because fitness is an element of custody

(4) “status” of a defendant in juvenile justice case
(5) as an element of the entrapment defense in a criminal case 

· example: Criminal defendant utilized the “entrapment defense,” claiming that a gov’t agent induced him to engage in the crime and that he lacked the disposition to commit the crime without the inducement – since the second element puts his character in issue, evidence of his past criminal acts is admissible 
5. Character in a Criminal Case

· Rule 404(a)(2) outlines the character evidence exceptions for criminal cases.

· This rule places the admissibility of character evidence in the defendant’s hands – only the defendant can admit character evidence FIRST (“opening the door”)
· Rule 404(a)(2)(A) analysis: 

(1) Defendant “opens the door” by admitting character evidence of their good trait (usually through witness testimony) 

· Here,  def can introduce a specific act to prove a general trait, but cannot bring up a general trait to prove a specific act.
(2) Judge determines whether that character trait is material to a claim or defense 

(3) Once that evidence is admitted, only then can prosecutor rebut that specific trait 

· Rule 404(a)(2)(B) analysis:

(1) Defendant “opens the door” by admitting character evidence of the victim’s bad trait 

(2) Judge determines whether that character trait is material to a claim or defense

(3) Once that evidence is admitted, prosecutor can admit evidence of both:

(a) The victim’s good trait 

(b) The defendant’s bad trait 

· Rule 404(a)(2)(C) analysis:

(1) When a defendant asserts self-defense, he basically must argue that the victim was the first aggressor 

(2) Even if the defendant introduces no character evidence about himself or the victim, the prosecution may rebut the defense with character evidence of the victim’s peacefulness

6. Methods of Proving Character

· 405(a) analysis:

(1) defendant can either have a witness testify to their good trait or testify that they have a reputation for having that trait – here it is prohibited for the proponent to bring up a specific prior instance of acting in conformity with that trait on direct examination.

(2) Specific instances can only be introduced on cross-examination (cross-examiner asks question about specific act to rebut testimony of defendant’s good character) – the cross examiner is not allowed to introduce independent evidence to support her question, but must rest satisfied with the witness’s answer + the cross examiner must have a reasonable good faith belief that the defendant did the specific act they are inquiring about
· Rule 405(b) analysis:
(1) When character is at issue, specific acts are admissible.  

VI. Specific Conduct and Habit Evidence

A. Specific Conduct Evidence

1. Rule 404(b). Crimes, Wrongs, or Other Acts
(1) Prohibited Uses. Evidence a crime, wrong, or other act is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character

(2) Permitted Uses; Notice in a Criminal Case. The evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident. On request by a defendant in a criminal case, the prosecutor must:

(A) Provide reasonable notice of the general nature of any such evidence that the prosecutor intends to offer at trial; and 

(B) Do so before trial – or doing trial is the court, for good cause, excuses lack of pretrial notice

2. Rule 404(b)(2) Acronym:

M: Motive 

I: Intent [intent, opportunity]
M: Mistake or accident (absence of)

I: Identity (modus operandi) [identity, knowledge] – identifying features 
C: Common Plan [preparation, plan]

3. Specific Conduct Analysis

(1) Is the evidence impermissible under 404(a)?

(2) Is it permissible under 404(b) – can it be used to prove any part of MIMIC 

(3) When applying Rule 404(b) evidence, ask for Rule 105 limiting instruction to tell the jury to ignore the impermissible 404(a) purpose
(4) Rule 403 analysis – does the probative danger outweigh the probative value?

B. Habit Evidence

1. Rule 406. Habit; Routine Practice
Evidence of a person’s habit or an organization’s routine practice may be admitted to prove on a particular occasion the person or organization acted in accordance with the habit or routine practice. The court may admit this evidence regardless of whether it is corroborated or there was an eyewitness.
2. What is a Habit?
· Habit, in modern usage, both lay and psychological, is more specific. It describes one’s regular response to a repeated specific situation – must prove the person acts this way on many occasions 
· The doing of the habitual acts may become semi-automatic – they must respond to a specific stimulus 

· Regular repetitions of the act is direct evidence of the habit

· Much evidence is excluded simply because of failure to achieve the status of habit. Thus, evidence of intemperate “habits” is generally excluded when offered as proof of drunkenness in accident cases.

· Judge must have evidence from many occasions to show that the act is habitual

· Levin v. United States: testimony as to the religious “habits” of the accused, offered as tending to prove the defendant was at home observing the Sabbath rather than out obtaining money through larceny by trick, was held as properly excluded – differs from Whitmore because it tries to reveal “good character” about the defendant when it should be morally neutral
· Whitmore v. Lockheed: Upholding the admission of evidence that plaintiff’s intestate had on four other occasions flown planes from defendant’s factory for delivery to his employer airline, offered to prove that he was piloting rather than a guest on the plane while it crashed and killed all on board
3. Habit v. Character Evidence

	Habit
	Character Evidence

	· Habits must respond to a specific stimulus

· Regular repetitions of the act is direct evidence of the habit

· Habit is morally neutral 
	· Normally involves a few acts and an inference from those acts to a defendant’s character

· Character evidence says something good or bad about someone


4. Regular v. Semi-Automatic Habit
	
	Regular: Regularly Repeated Activity
	Irregular

	Volitional
	Theories produce different results – argue the one you prefer (ex: Levin v. US, Whitmore)
	Not habit under either theory

	Not-Volitional: Involuntary or Unconscious Activity
	Habit under both theories
	Theories produce different results – argue the one you prefer


VII. Sexual Assault; Other Prohibited Inferences
A. Sexual Assault

ANALYSIS: Rule 404(a)(2) allows a criminal defendant to introduce character evidence about either the defendant’s good character or victim’s bad character – Rule 412-415 describe the limits of this rule in cases regarding sexual assault or child molestation.

1. Rule 412. Sex Offense Cases: The Victim’s Sexual Behavior or Predisposition
(a) Prohibited uses in both criminal and civil cases involving alleged sexual misconduct
(1) Evidence offered to prove that a victim engaged in other sexual behavior; or
(2) Evidence offered to prove a victim’s sexual predisposition

(b) Exceptions

(1) Criminal Cases

(A) Evidence of specific instances of victim’s sexual behavior, if offered to prove that someone other than the defendant was the source of semen, injury, or other physical evidence

(B) Evidence of specific instances of victim’s sexual behavior with respect to the person accused of sexual misconduct, if offered by the defendant to prove consent or if offered by the prosecutor; and 

(C) Evidence whose exclusion would violate defendant’s constitutional rights

(2) In a civil case, the court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy 
2. Rule 413. Similar Crimes in Sexual Assault Cases
(a) Permitted Uses. In a criminal case in which the defendant is accused of sexual assault, the court may admit evidence that the defendant committed any other sexual assault – the evidence may be considered on any matter to which it is relevant.

(b) Disclosure to the Defendant. If the prosecutor intends to use this evidence, he must disclose it to the defendant, including witnesses’ statements or a summary of the expected testimony. He must do this at least 15 days before trial or at a later time if the court allows for good cause.
3. Rule 414. Similar Cases in Child Molestation Cases
(a) Permitted Uses. In a criminal case in which the defendant is accused of child molestation, the court may admit evidence that the defendant committed any other child molestation.

(b) Disclosure to the Defendant.
4. Rule 415. Similar Acts in Civil Cases Involving Sexual Assault or Child Molestation.

(a) Permitted Uses. In a civil case involving child molestation or sexual assault, the court may admit evidence that the defendant committed any other child molestation or sexual assault. 

(b) Disclosure to the Defendant.
B. Other Forbidden References
Rules 407-411 all follow a similar pattern: Evidence is inadmissible for prohibited purposes, but, admissible for an often open-ended list of permissible purposes.

1. Rule 407. Subsequent Remedial Measures 
(a) Prohibited Purposes: When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove:

· Negligence;

· Culpable conduct;
· A defect in a product or its design; or
· A need for warning or instruction
(b) Permitted Purposes: The court may admit this evidence for another purpose:

· Impeachment 

· If disputed, proving ownership, control, or the feasibility of precautionary measures

· Evidence of subsequent remedial measures taken by a person who is not a party to the lawsuit. [Diehl v. Blaw-Knox]
2. Rule 408. Compromise Offers and Negotiations.
First of all, for Rule 408 to apply, there must be a dispute about settlement or damages, not liability.

(a) Prohibited Purposes. Evidence of or from settlement efforts to:
· Prove or disprove the validity or amount of a disputed claim; or 
· To impeach by a prior inconsistent statement or a contradiction
(b) Permitted Purposes. Evidence of or from settlement efforts to:
· Prove a witness’s bias or prejudice
· Negate a contention of undue delay

· Prove an effort to obstruct a criminal investigation of prosecution
3. Rule 409. Offers to Pay Medical or Similar Expenses
Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury.

4. Rule 410. Pleas, Plea Discussions, and Related Statements 
Rule 410 is triggered if plea bargains fail in one of three ways:

(1) No plea is entered
(2) Guilty plea is entered and later withdrawn
(3) Plea of no contest
(a) Prohibited Purposes. In a civil or criminal cases, evidence of plea negotiations that do not result in a guilty conviction are not admissible against a defendant, including:

(1) A guilty plea itself that was later withdrawn
(2) plea of no contest (nolo contendere plea)

(3) A statement made during a proceeding of either of those pleases under FRCP 11 or a comparable state procedure.

(4) A statement made during plea proceedings that did not result in a guilty plea or resulted in a later withdrawn guilty plea

(b) Permitted Purposes. The court may admit a statement from a plea proceeding:

(1) in any proceeding in which another statement made during the same plea or plea discussions has been introduced, if in fairness the statements ought to be considered together; or
(2) In a criminal proceeding for perjury or false statement, if the defendant made the statement under oath, on the record, and with counsel present.
(3) A defendant’s waiver of the plea bargaining rules’ exclusionary protection is enforceable – unless the defendant can prove he agreed to the waiver involuntarily or unknowingly [State v. Mezzamato]
5. Rule 411. Liability Insurance
(a) Prohibited Purpose: Evidence of presence or absence of insurance is impermissible to prove liability
(b) Permitted Purpose: Evidence of presence or absence of insurance is permissible to prove:
(1) A witness’s bias or prejudice

(2) Agency, ownership, or control

VIII. Trial Mechanics
A. Rule 611. Mode and Order of Examining Witnesses and Presenting Evidence
(a) Control of the Court. The court should exercise reasonable control over the mode and method of examining witnesses and presenting witness so as to:

(1) Make those procedures effective for determining the truth;

(2) Avoid wasting time; and
(3) Protect witnesses from harassment or undue embarrassment 

(b) Scope of Cross-Examination. Cross-examination should not go beyond the subject matter of the direct examination and matters affecting the witness’s credibility. The court may allow inquiry into additional matters as if on direct examination.

(c) Leading Questions. Leading questions should not be used on cross-examination except at necessary to develop the witness’s testimony. [Ellis v. City of Chicago] Ordinarily, the court should allow leading questions:
(1) On cross-examination; and 
(2) When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party
· Hostile as of right: party opponent or person associated with party opponent 

· Adjudged hostile by the court: where the witness fails to answer questions on direct

B. Trial Process

· Plaintiff required to testify first and lay out chronology; defendant prevented from cross-examining witness
· Plaintiff required to use defendants on case-in-chief only to introduce evidence he could not obtain rom other sources
· Court precluded surrebuttal testimony as cumulative
C. Rule 106. Remainder of or Related Writings or Recorded Statements [Rule of Completeness]
If a party introduces all or part of a writing or recorded statement [this doesn’t apply to incomplete witness testimony], an adverse party may require the introduction, at that time, of any other part – or any other writing or recorded statement – that in fairness ought to be considered at the same time.
IX. Competence

A. Rule 601-603
· Rule 601: Every person is competent to be a witness unless these rules provide otherwise. But in a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision.

· Strong presumption of competence under this rule. 

· All that is required to be competent is 

(1) Personal knowledge – must have been perceived by one of the five senses [Rule 602]
(2) Capacity to recall; and 

(3) The ability to understand duty to tell the truth

· A person’s relationship to the lawsuit, party, or criminal record does not affect their competence to stand trial
· The bar for sufficient competency is LOW – kids, people with mental disabilities, and drug addicts are often challenged as incompetent but are not categorically excluded [US v. Hickey: Court finds drug addict with poor memory competent to testify - testimony about an event should not be excluded for lack of personal knowledge unless no reasonable juror could believe that the witness had the ability and opportunity to perceive the event.]
· Rule 603 requires every witness to swear an oath not to perjure.

X. Impeachment & Rehabilitation
Structure:
(1) Introduce evidence supporting impeaching the witness
(2) Introduce evidence rehabilitating the witness

A. Impeachment 

	Witness Credibility Factors
	Modes of Impeachment

	Perception – opportunity and ability to see the events 


	Incapacity – lacks the ability to perceive or recall subject of testimony

	Memory
· passage of time between the event and testimony

· witness’s confidence in her memory

· language barriers

· generality v. specificity

· consistency of their story
	Inconsistency – changed his or her story 

	Sincerity – does the witness have biases?
	Bias – motive to slant their story

Dishonesty – witness is generally dishonest

	Narration
	Specific Contradiction – something the witness said is demonstrably not true 


	Intrinsic Evidence
	Extrinsic Evidence

	Evidence obtained through the questioning of the witness on the stand in the current proceeding (direct, cross, redirect)
	Anything else – documents, another witness, evidence of statements given by the testifying witness on a previous occasion, a video or audio recording, etc. 


Impeachment in General
· Impeachment is a general effort to show the witness is not telling the truth or the witness’s testimony should not be given weight

· A party may impeach a witness on direct or cross-examination 

· Rule 607: Any party, including the party that called the witness, may attack the witness’s credibility

· Impeachment involves an attack on one of the four credibility factors

1. Character for Truthfulness

· Impeaching a witness based on their propensity to lie.

· Impeaching a witness’s credibility for dishonesty is governed by Rule 404(a) [character evidence rule], Rule 608, and Rule 609.
· Rule 608. A Witness’s Character for Truthfulness or Untruthfulness
(a) Reputation or Opinion Evidence. A witness’s credibility may be attacked or supported by testimony about the witness’s reputation for having a character for truthfulness or untruthfulness [character evidence – by taking the stand, the witness put their character ‘in issue’], or by testimony in the form of an opinion about that character. - But evidence of truthful character is admissible only after the witness’s character for truthfulness has been attacked.

(b) Specific Instances of Conduct. Except for a criminal conviction under Rule 609, extrinsic evidence is not admissible to prove specific instances of a witness’s conduct in order to attack or support the witness’s character for truthfulness. – But the court may, on cross-examination, allow them to be inquired into [only intrinsic evidence] if they are probative of the character of truthfulness or untruthfulness:

(1) The witness; or
(2) Another witness whose character the witness being cross-examined has testified about.

By testifying on another matter, a witness does not waive any privilege against self-incrimination for testimony that relates only to the witness’s character for truthfulness.

· Rule 608 Limits:

(1) Only reputation or opinion testimony on direct

(2) On cross, the proponent can only elicit intrinsic evidence of specific acts probative character for truthfulness

(3) No extrinsic evidence of specific acts 

(4) Evidence of truthful character is only admissible after the witness’s character has been attacked
2. Impeachment by Prior Conviction

· Rule 609. Impeachment by Evidence of a Criminal Conviction

(a) In general.
(1) Evidence of a felony:  

(A) Must be admitted, subject to Rule 403, in a civil case or in a criminal case in which the witness is not a defendant; and 

(B) Must be admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence outweighs the prejudicial effect to that defendant; and

(2) Crimen falsi - crimes that involve a dishonest act or a false statement [perjury, forgery, etc.], are automatically admissible whether they are a misdemeanor or a felony
(b) Ten Year Limit. If ten years have passed since the witness’s conviction or release from confinement for it [which ever is later], evidence is admissible only if: 
(1) Probative value, supported by specific facts and circumstances, substantially outweighs prejudicial effect; and

(2) The proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest it
Courts also take into account how similar the current crime is to the past one and the probative/prejudicial effects of that. 
3. Impeachment for Prior Inconsistent Statements 
a. Rule 613. Witness’s Prior Statement 
(a) Showing or Disclosing the Statement during Examination. When examining a witness about the witness’s prior statement, 
· a party need not show it or disclose its contents to the witness
· But the party must, on request, show it or disclose its contents to the adverse party’s attorney
(b) Extrinsic Evidence of a Prior Inconsistent Statement.

Extrinsic evidence of a witness’s prior inconsistent statement is admissible only if:

· The witness is given an opportunity to explain or deny the statement; and
· An adverse party is given an opportunity to examine the witness about it

RULE [US v. Ince]:  distinguish impeachment and substantive uses and watch out for attempts to surreptitiously admit extrinsic evidence (801(d)(1)(A) inadmissible hearsay for prior inconsistent statements) through impeachment.

4. Bias 
· Bias means the witness is motivated to lie due to a specific relationship or specific interest in shading the truth 

· Bias is always relevant 

· Extrinsic evidence is permitted

· United States v. Abel
· Contrast between: prohibited character inference & permitted bias inference

· Prohibited character inference [inadmissible]: Witness lied in the past, so they are lying now.

· Permitted bias inference [admissible]: Relationship with gang is a specific motivation to lie now.

5. Incapacity
· Lacked the opportunity or capacity to see what she claims to see, or lacked the mental capacity.

· Deals with mental illness, vision, drugs 

· Courts are cautious about admitting mental incapacity evidence because there is the danger of attacking the witness’s character

· Extrinsic evidence is admissible 

· U.S. v. Sasso
· Henderson v. Detella 
6. Specific Contradiction
· Impeaching the witness for being dead wrong about a part of the story

· Not about character for dishonesty, about contradicting the witness’s testimony by some type of evidence 

· Impeachment evidence of contradiction is often also substantive evidence

· Simmons v. Pinkerton
· Collateral Matter Rule: limits specific contradiction evidence admission [Simmons v. Pinkerton]
(1) You can’t introduce extrinsic evidence to impeach a witness on collateral evidence

(2) A fact is collateral if it has no importance to the case except for its tendency to impeach the testifying witness by showing they were wrong about the fact [evidence is material if it is used to prove a matter of consequence on a claim or defense]

(3) If evidence is deemed collateral, you can ask about it on cross-examination but you cannot introduce extrinsic evidence to impeach

B. Rehabilitation
	Modes of Impeachment
	Modes of Rehabilitation

	Dishonesty
	Honesty

	Inconsistency
	Consistency

	Bias
	Disinterest

	Incapacity
	Capacity

	Specific Contradiction
	Specific Corroboration

	
	


1. Rule 608(a)
· Evidence of truthful character is admissible only after the witness’s character for truthfulness has been attacked.

· Attacks:

· Opinion or reputation that the witness is untruthful 

· Evidence of misconduct [conviction, corruption]

· Must be an attack on truthfulness to permit rehabilitation using character evidence

· Same rules on method of proof apply to rehabilitation and impeachment.

XI. Hearsay 
General Approach:

(1) Is it hearsay?

(2) What is its purpose?

(3) Fits hearsay exception?

(4) Does it meet constitutional requirements?

A. What is Hearsay?
· Rule 801(c). Hearsay is a statement that:

(1) The declarant does not make while testifying at the current trial or hearing 

(2) A party offers in evidence to prove the truth of the matter asserted in the statement

· Rule 802. The Rule Against Hearsay.
Hearsay is not admissible unless any of the following provides otherwise:

· A federal statute 

· These rules; or
· Other rules prescribed by the Supreme Court 

· Hearsay is an out of court statement offered to prove the truth of the matter asserted. Four elements:
(1) Out of Court – not testimony [testimony is the utterances of the witness on the stand during the current legal proceeding made under oath]

(2) Statement – utterance or nonverbal act intended to communicate something 

(3) Statement asserts some matter – a fact, capable of being true or false, that the declarant intends to communicate through her statement 

(4) To prove the truth of the matter asserted – hearsay only excludes statements whose relevance or purpose depends upon their truth. To satisfy this element:

· Identify the fact the statement asserts and what fact the proponent wants to prove using that statement 

· If they match [if the fact must be true to support what the proponent wants to prove], then the statement is offered to prove the truth of the matter asserted.

B. Non-Hearsay
· All statements that do fit the definition, but act as exceptions, are not hearsay
· All statements that do not fit the definition of hearsay are non-hearsay
· Examples of Non-Hearsay:

· Statements that are out-of-court and do communicate some fact but for a reason other than proving the truth of the fact communicated [ex: prior inconsistent statements to impeach a witness]

· Sometimes, the reason for introducing a statement is not to prove the content of the statement, instead the reason for introducing the statement is just to prove that the statement was made [ex: statement used for identity purposes – plaintiff said “I look incredibly hot tonight” – statement is non-hearsay if it used to prove the plaintiff was at the party, not introduced for the content of the statement]

· Some statements are proved not because they are true, but because they are false [ex: libel case – plaintiff cares about what the defendant says, but not because its true, because its libel]

· Three Core Non-Hearsay Statements:

(1) Declarant’s state of mind: circumstantial evidence of the declarant’s mental state, lacks direct mention of the mental state. [ex: “I am a dolphin” – circumstantial evidence that the person is crazy + the statement is obviously false] 

(2) Listener’s state of mind: circumstantial evidence of the listener’s state of mind when reacting to what the declarant said, lacks direct mention of the mental statement. [ex: declarant tells employer “employee is harassing me” – proves that the employer knew/was on notice about the harassment – whether or not the statement is true.]
(3) Verbal Act: statements that are not capable of being true or false – statements that do something just by saying something. [ex: “shut the door”; “Jane conveys the property to John” – these statements are not offered for their truth, they prove the act.]
C. Implied Assertions [Non-Hearsay]
· Rule 801(a): “Statement” means a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion.

· Intention is an important limit on “statements”:
(1) Non-humans cannot make statements [clocks, Siri, dogs, parrots, license plates, etc.]

(2) Some utterances imply other facts not contained in the original utterance – only matters INTENDED to be communicated by the statement are part of the statement itself; other inferences, even ones directly implied by the statement are not. 

· US v. Zenni: Declarant calls someone and says “I want to buy drugs” – this implies that the person on the other side of the phone call is a drug dealer, but the declarant did not intend to assert this fact. Thus, this is admissible as non-hearsay.
D. Confrontation Clause
· Sixth Amendment, Confrontation Clause: Criminal defendants “shall enjoy the right to… be confronted with the witnesses against him”

· The Confrontation Clause does not apply to:
(1) Hearsay in civil cases

(2) Hearsay introduced by the defendant against the prosecution in criminal cases; and
(3) Hearsay declarations from someone who winds up testifying in open court, at the current or prior trial, subject to cross-examination

· The Confrontation Clause only applies to testimonial statements or their functional equivalent [interrogation by the prosecution]

· Non-testimonial statements:

· Statements made during an ongoing emergency

· Statements made to law enforcement personnel are not testimonial if they are made under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency 

· Statements to friends or colleagues 

· In order to determine whether a statement is testimonial or non-testimonial, courts apply the ‘primary-purpose test’ – if the primary purpose of the conversation eliciting the statement is to respond to an ongoing emergency, the statement is non-testimonial, and thus, not in the scope of the Confrontation Clause

· Distinguish between Crawford v. Washington, Hammon v. Indiana, and Ohio v. Clark
· Types of hearsay generally admissible even under the Confrontation Clause: 
(1) Rule 804(2). Dying Declarations.

(2) Rule 806(6). Statements of witnesses that the defendant wrongfully and intentionally prevented from testifying

· Remedy for a Confrontation Clause violation: allowing the defendant to confront the witness
E. Prior Statements by Witnesses [Not-hearsay]
· Not-hearsay statements are out of court utterances of someone who is currently available to testify as a witness, and so is both a declarant and a witness – declarant-witnesses can be questioned about these out-of-court statements on the stand and must be subject to cross-examination
· Rule 801(d): Statements that are not hearsay:
(1) A declarant-witness’s prior statement. The declarant testifies and is subject to cross-examination about a prior statement, and the statement:
(A) Prior Inconsistent Statements. is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition; [if the prior statement was not given under oath at a formal proceeding, then the statement is inadmissible for hearsay purposes but admissible for impeachment purposes.]
(B) Prior Consistent Statements. is consistent with the declarant’s testimony and is offered:
(i) to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying; or

(ii) to rehabilitate the declarant’s credibility as a witness when attacked on another ground
(C) Prior Statement of Identification. Identifies a person as someone the declarant perceived earlier.

· United States v. Owens explains, part of the point of the hearsay exception recognized in these provisions is precisely to address situations where “memory loss ... makes it impossible for the witness to provide an in-court identification.” As long as the declarant testifies and is subject to cross-examination, any witness can describe the out-of-court identification.
· U.S. v. Tome puts limited on Rule 801(d)(1)(B) – restricting the admissibility of prior consistent statements by requiring the witness:
(1) Testify 

(2) Be impeached on the basis of recent fabrication or improper influence or motivation; and 

(3) Made the prior consistent statement before the declarant-witness developed the illicit motive

F. Opposing Party Statements [Not-Hearsay]
· Rule 801(d)(2). An Opposing Party’s Statement.

The statement is offered against an opposing party and:

(A) Was made by the party in an individual or representative capacity

(B) Is one the party manifested that it adopted or believed to be true 

(C) Was made by a person whom the party authorized to make a statement on the subject

(D) Was made by the party’s agent or employee on a matter within the scope of that relationship and while it existed; or
(E) Was made by the party’s coconspirator during and in furtherance of the conspiracy

· In a case with multiple parties, the party opponent rule allows the proponent to use the statement against only the party who made the statement 
· This rule is extremely inclusive – as along as the hearsay statement is one made and adopted by an opposing party, then the proponent may admit it.

· Under Rule 801(d)(2)(B), admissions can be adopted by silence in certain cases, if the person would, under the circumstances, deny the statement made in his presence if it were untrue. [US v. Fortes]

· Personal knowledge is not a requirement – these statements do not have to be reliable [this is because the statements are reliable to the extent that it is highly unlikely that a party, its agent, or an individual authorized by the party to speak would make a false statement against itself]
· If the statement is made in a representative capacity [801(d)(2)(B)-(E)], then it is admissible against the declarant and the entity she represents 

· Rule of Completeness [Rule 106]: If a party introduced all or part of a writing or recorded statement, an adverse party may require the introduction, at the time, of any part – of any other writing or recorded statement – that in fairness ought to be considered at the time. [this provides a route for the proponent to get a statement admitted]

· EXCEPTION: Multiple hearsay – if an opposing party reports a non-party’s statement, that further statement is inadmissible if hearsay [Rule 805]
· Mahlandt v. Wild Canid Center [Rule 801(d)(2)(C) Case]
· Kid gets bit by a wolf belonging to the Wild Canid Center. The wolf was left in the care of one of their employees – the employees’ son alerted him of the wolf bite. 
· Three statements were made.
(1) a note the employee left on his boss’s door that said the wolf bit a child. 

(2) a verbal statement the employee made to his boss that the wolf bit the child. 
(3) the minutes of the Center’s meeting discussing the legal implications of the wolf biting the child. 
· Lower court excluded these statements as hearsay. However, the appeals court reversed.
· Rule 801(d)(2)(D) states that statements made by a party or its agent on a matter within the scope of relationship and while it existed is admissible is “not hearsay”
· Here, all of these statements are admissible as admissions by a party opponent. The note & verbal statement by the employee are admissible against the employee because they are his own statements and against the Center because the employee is an agent of the center and his custody of the wolf is within the scope of his employment [it doesn’t matter if the employee did not have personal knowledge, that is not a requirement.]
· The minutes of the Center meeting are admissible against the Center. The directors at the meeting, as primary officers of the Center, had the authority to make statements on behalf of the corporation. 
· Bourjaily v. United States [Rule 801(d)(2)(E) Case]
· Before a coconspirator’s statement is admitted into evidence under the hearsay exception, a preliminary determination that a conspiracy exists between the declarant and the defendant must be made by a preponderance of the evidence. In making such a determination, a court may use the hearsay evidence sought to be admitted under the coconspirator statement exemption BUT there must be circumstantial evidence of the existence of the conspiracy in addition to the statement being offered.
· This case rejects the ‘bootstrapping’ rule
Rule 801(d)(2)(B) Cases:

	Case 
	Speaker 
	Party Opponent
	Statement
	Conduct manifesting endorsement
	Admissible?

	United States v. Fortes
	Fortes
	Jemison
	We did the bank robbery – Jemison had a hard time separating the red money from the regular money
	Silence though present and conscious of the conversation
	Yes, under Rule 801(d)(2)(B). This is a statement that were it untrue, Jemison would have denied it.

	Southern Stone Co. v. Singer
	Southern Stone’ Attorney
	Moore [representative of Singer]
	Letter stating “you told Mr. Singer instructed you buy on account, all the lime you could from us.
	Non-response although the end of the letter said “P.S. let me know if anything here is incorrect.
	No, not admissible under 801(d)(2)(B) Passage of time. It was unreasonable to accept a response to the letter under the circumstances [Singer ceased operations over a year before]

	Moss v. Commonwealth
	Sanders 
	Moss
	“You shot him in the back for no reason”
	No response to the accusation; telling his police his side of the story
	No; under the circumstances [police questioning], he was not obliged to speak


G. Spontaneous Statements
· Two types of spontaneous statements [the circumstances that lead to these statements often overlap]:
(1) Rule 803(1): Present sense impressions 

(2) Rule 803(2): Excited utterance
· In a hearsay situation, the declarant is, of course, a witness, so these exceptions do not dispense the requirement for firsthand knowledge

· US v. Obayagbona
· Undercover FBI agent is handed heroin from the defendant. A few minutes later, agents swarm in and a chaotic arrest ensues. After that, the agent speaks to his fellow agents and excitedly reports to them that the defendant handed him the heroin – this conversation is recorded on his tape recorder. 
· This conversation is admissible under both Rule 803(1) and (2)

· Under FRE 803(1), a statement is admissible since it describes or explains an event that the declarant was perceiving, either during or immediately after the event. The statement must be during or soon enough after the event that a court can infer the spontaneity of the statement. Although Turner’s statement described an event that had taken place over 14 minutes earlier, Turner made the statement at the first possible chance he had.
· Under 803(2), the statement is admissible since the chaotic arrest was a sufficiently startling event, and the recording clearly shows that the agent’s voice is still filled with excitement after just completing the assignment.
· Rule 803(3). Then-Existing Mental, Emotional, or Physical Condition. A statement of the declarant’s then-existing state of mind (such as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the validity or terms of the declarant’s will. 
· Depends on the declarant testifying about something she perceived about herself
(1) Emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health)
a. Ex: declarant just got hit by a car and says “my whole left side hurts” - this is admissible as a present sense impression to prove the extent of his injuries.
b. Ex: Knapp Case: “I think the sheriff is out to get me” – admissible as direct evidence of his fear of the sheriff to prove self defense. – as opposed to the statement “the sheriff is out to get me” [which would still be admissible, but as non-hearsay circumstantial state of mind – not a present sense impression]
(2) A declarant’s statement that she plans to do something or intends to do it in the future can prove that she did in fact do it. [Hilmon] This can be used to prove:
· Declarant’s mental state: her current or future intent to do some act

· Can prove that she did in fact do it [declarant’s conduct in accordance with her plan or intent (however weak that reference)] – this extra inference is admissible whatever the probative danger under Rule 403.
· This can also apply to prove the the conduct of third parties mentioned in the declarant’s statement! [ex: “I’m going to the local bar to meet with Lindsey today” – can be used to prove the declarant AND Lindsey were at the bar at that time.] [Houlihan] [HILLMON DOCTRINE]
(3) What someone is currently thinking or feeling [Shephard]
(4) However, it excludes statements about a previous state of mind. – backwards looking statements are inadmissible. [Shephard]
· Ex: “I now remember that just before I killed him, the sheriff looked like he was going to harm me” – this is not a statement of the declarant’s current state of mind – this is inadmissible.
	Rule 803(1): Present Sense Impressions
	Rule 803(2): Excited Utterances

	A present sense impression is a statement describing or explaining an event or condition, made while or immediately after the declarant perceived it.

No need for exciting condition

Tight connection between statement and event: only the descriptive part of the present sense impression is admissible. [ex: “My dad ran a red light”]
	An excited utterance is a statement relating to a startling event or condition, made while the declarant was under the stress of excitement that it caused.

Loose connection between statement and event: the exciting utterance must merely relate to the event it discusses

Statement need not be contemporaneous – permitted time lapse measured by duration of stress [declarant must still be excited when he makes the statement] [ex: “My dad ran a red light and hit a car because he was late picking me up from school”]


	Rule 803(3): Admissible
	Rule 803(3): Inadmissible

	Current emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health)

A declarant’s statement that she plans to do something or intends to do it can be used to prove:

(1) Declarant’s mental state: her current or future intent to do some act

(2) that she did in fact do it [declarant’s conduct in accordance with her plan or intent]

(3) the conduct of third parties mentioned in the declarant’s statement

What someone is currently thinking or feeling
	Backwards-looking statements: statements about a previous state of mind


H. Reported Statements
1. Injury Reports

· Rule 803(4). Statements Made for Medical Diagnosis or Treatment.

(A) Is made for – and is reasonably pertinent to – medical diagnosis or treatment; and
(B) Describes medical history; past or present symptoms or sensations; their inception; or their general cause.

· Ward v. State

· The statement does not need to be made to a doctor – it could be made to a nurse, intake clerk, hospital attendants, ambulance drivers, or even members of family may be included.

2. Recorded Recollection
· Recorded recollections are used in two ways:

(1) Evidence
(2) A tool to produce evidence (jog memory)

· Rule 803(5). Recorded Recollection. A record that:

(A) Is on a matter the witness once knew about but now cannot recall well enough to testify fully and accurately; and
(B) Was made or adopted by thee witness when the matter was fresh in the witness’s memory; and
(C) Accurately reflects the witness’s knowledge
If admitted, the record may may be read into evidence but may be received as an exhibit only if offered by an adverse party.
· Rule 612: If a witness forgets part of their testimony, their lawyer may try to get the witness to remember what they perceived. If the witness then remembers, the proponent cannot submit the actual document into evidence, but the opponent can submit it to the jury.

· Reviving v. Recording Recollections
· In both cases, the witness is shown something to revive their memory on the stand.
	Rule 612 Option
	Rule 803(5) Option

	(1) Witness forgets part of their testimony

(2) Attorney shows writing to help jog memory

(3) Witness now remembers

The memory refreshing item (the document) is NOT evidence, only the memory is.
	(1) Witness forgets part of testimony

(2) Attorney shows writing to jog memory

(3) Witness still can’t remember

(4) The proponent can use the writing as a substitute for the witness’s memory on the stand. The writing replaces the witness’s current and failed memory with an out of court writing that was (a) made on some subject the witness once knew about, (b) was made contemporaneously with the incident it records, and (c) which accurately records her memory.

The proponent can read the contents of the document, but the document itself is inadmissible by the proponent. Only the opponent can introduce the document as evidence.


3. Business Records
· Rule 803(6). Records of Regular Conducted Activity. A record of an act, event, condition, opinion, or diagnosis is admissible if:
(A) The record was made at or near the time by - or from the information transmitted by – someone with knowledge;
(B) The record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling, whether or not it was for profit [+ the business doesn’t have to be legal];
(C) All these conditions are shown by the testimony of the custodian or another qualified witness; and
(D) The opponent does not show the source of the information or the method or the circumstances of preparation indicate a lack of trustworthiness.
· Rule 803(7). Absence of a Record of a Regularly Conducted Activity. Evidence that a matter is not included in a record described in paragraph (6) is admissible to show the non-occurrence of an event if:

(A) The evidence is admitted to prove that the matter did not occur or exist;

(B) A record was regularly kept of that kind; and
(C) The opponent does not show that the possible sources of information or other circumstances indicate a lack of trustworthiness.
· Basically, you need to show that the business would normally record that kind of event if it occurred. 
I. Public Records

1. Public Records in General
· Rule 803(8). Public records are admissible if:

(A) It sets out:
(i) The offices’ activities; [records some action undertaken by a government agent or agency, such as receiving an item for docketing purposes or stamping a passport to record allowing someone to enter the country];
(ii) A matter observed while under a legal duty to report, but not including, in a criminal case, a matter observed by law enforcement personnel [some observation made by a government official required to report that observation, such as a weather report or arrest record – such records require personal knowledge of the event and on the part of the official]; or
(iii) In a civil case or against the government in a criminal case, factual findings from a legally authorized investigation; [the results of some investigation taken by government officials, such as an accident report] 
(B) The opponent does not show that the source of information or other circumstances indicate a lack of trustworthiness.

· The scope of admissible evidence is much broader under the official-investigations rule [Rule 803(8)(A)(iii)]

· Rule Rule 803(8)(A)(iii), the official-investigations rule, permits the introduction into evidence of statements of “outsiders” who were not public officials, but whose statements the officials relied on in compiling their report.
· Police reports, if offered by the state against a criminal defendant, are not admissible as public records. Whether matters observed or public investigations; nor can they be admitted as business records.

2. Public Records and the Confrontation Clause
· Public records present a confrontation clause problem because these records are compiled by public officials for use by the government in a criminal prosecution.
· These records are inadmissible against a criminal defendant absent live testimony from the official who compiled the record, with some limited exceptions.

· Confrontation Clause cases:

· US v. Torralba-Medina
· State v. Davis
· United States v. Lundstrom
J. Former Testimony
For this exception, the declarant must be declared “unavailable” by Rule 804(a). The declarant may be available in the courtroom, but mere presence doesn’t make someone a witness. They must, in addition, be able to take the stand, testify under oath, and be subject to cross-examination.

After a declarant is declared unavailable by Rule 804(a), Rule 804(b) outlines the exception to the hearsay rule available due to the declarant’s inadmissibility.

1. When a Declarant is Unavailable
· Rule 804(a). Criteria for being unavailable. A declarant is considered to be unavailable as a witness if the declarant:

(1) Is exempted from testifying about the subject matter of the declarant’s statement because the court rules that privilege applies [ex: spousal privilege, attorney-client privilege, privilege against self-incrimination];

US v. Bollin: Bollin was a criminal defendant who asserted his Fifth Amendment right against testifying at trial [Rule 804(a)(1)], however, he procured his own unavailability so he does not qualify for a hearsay exception

(2) Refuses to testify about the subject matter despite a court order to do so;

(3) Testifies to not remembering the subject matter [here the declarant must be sworn in as a witness and cross-examined to demonstrate she can no longer remember]

(4) Cannot be present or testify at the trial or hearing because of a death or then-existing infirmity, physical illness, or mental illness; or
(5) Is absent from the trial or hearing and the statement’s proponent has not been able, by process, or other reasonable means, to procure:
(A) The declarant’s attendance, in the case of a hearsay exception under Rule 804(b)(1) or (6).
(B) The declarant’s attendance or testimony, in the case of a hearsay exception under Rule 804(b)(2), (3), or (4).

READ Kirk v. Raymark Indus. Talks about Rule 801(d)(2)(D) so important!

But this subdivision (a) does not apply if the statement’s proponent procured or wrongfully caused the declarant’s unavailability as a witness in order to prevent the declarant from attending or testifying.
2. Hearsay Exceptions in the Case the Declarant is Unavailable
· Rule 804(b). The Exceptions. The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness:
(1) Former Testimony. Testimony that:
(A) Was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and
(B) Is now offered against a party who had – or, in a civil case, whose predecessor in interest had – an opportunity and similar motive to develop it by direct, cross, or redirect examination
	Current Trial
	Criminal
	Civil

	Prior Trial
	The prosecutor must represent the same party as the prosecutor in the previous case.

+

The previous prosecutor must have had a similar motive to cross examine the witness
	The relationship between the prior cross-examiner and the current opponent does not need to be as tight – instead the prior cross-examiner need be a predecessor in interest [current and prior cross-examiner share the same reason or have the same stakes in cross-examining the witness]

A minority of jurisdictions demand the prior and current cross-examiner be in privity


(2) Statement of Belief of Imminent Death. In a prosecution for a homicide or in a civil case, a statement that the declarant, while believing the declarant’s death is imminent, made about its cause of circumstances.
The declarant doesn’t actually have to die; they just have to think they’re dying.

The declarant’s death must be IMMINENT – not in six months or two weeks.

Dying declarations provide an exception to the Confrontation Clause. It doesn’t matter if the statement is testimonial.

Evidence is only admissible for a dying declaration to the extent that it is admissible in trial – personal knowledge is required.

	Civil Trial
	Criminal Trial

	Dying declarations are fully admissible.
	Dying declarations are only admissible if the crime charged is homicide.

Dying declarations need to concern the cause or circumstances of the death.


(3) Statement Against Interest. A statement that:

(A) A reasonable person in the declarant’s position would have made only if the person believed it to be true because, when made, it was so contrary to the declarant’s propriety or pecuniary interest or had so great a tendency to invalidate the declarant’s claim against someone or else expose the declarant to criminal or civil liability; and 
(B) Is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case as one that tends to expose the declarant to criminal liability.

Statements made to friends may not count.

Statements made right before the defendant commits suicide also usually don’t count, as the declarant avoided legal liability.

If that statement would simply expose the defendant to hatred, ridicule, or disgrace, the rule still applies. But it DOES matter that the declarant knew the statement was against interest.

Jackson Case – Declaration against interest in criminal trial

· Statement by an unavailable declarant was not against the declarant’s interest when made.

· Inculpatory context, like plea allocution, does not make a statement automatically against interest

· Each separate part of the statement offered must be specifically inculpatory – only the inculpatory parts are admissible, the rest is inadmissible.

· Statements used made by unavailable declarant used in a criminal case to exculpate defendant must be corroborated.

(4) Statement of Personal or Family History. A statement about:
(A) The declarant’s own birth, adoption, legitimacy, ancestry, marriage, divorce, relationship by blood, or similar facts of personal or family history, even though the declarant had no way of acquiring personal knowledge about that fact; or
(B) Another person concerning any of these facts, as well as death, if the declarant was related to the person by blood, adoption, or marriage or was so intimately associated with the person’s family that the declarant’s information is likely to be accurate.

(5) Other Exceptions – Not Relevant Here.
(6) Statement Against a Party That Wrongfully Caused the Declarant’s Availability. [Forfeiture by Wrongdoing] – narrowly construed to require the proponent prove that the opponent’s purpose was to exclude the declarant’s testimony at trial. 
Giles v. California: A defendant forfeits his Sixth Amendment right to confront a witness against him as a result of his wrongful act only when the defendant engaged in the act for the explicit purpose of preventing the witness from testifying. 
K. The Residual Exception
· If you are relying on the residual exception on an exam, you’re most likely wrong – the residual exception is only exceptionally applied and does not apply to circumstances covered by Rule 803 or 804.

· Rule 807. Residual Exception.
(a)  Under the following circumstances, a hearsay statement is not excluded by the rule against hearsay even if the statement is not specifically covered by a hearsay exception in Rule 803 or Rule 804:

(1) If a statement has equivalent circumstantial guarantees of trustworthiness;

(2) Is offered as a material fact;

(3) Is more probative on the point for which its offered than any other evidence that the proponent can obtain through reasonable efforts; and 
(4) Admitting it will best serve the purposes of these rules and the interests of justice

(b) The statement is admissible only if, before the trial or hearing, the proponent gives an adverse party reasonable notice of the intent to offer the statement and its particulars, including the declarant’s name and address, so that the party has a fair opportunity to meet it.

· Majority View: if one element of some hearsay exception has not been fulfilled, as long as the other circumstances are particularly trustworthy, and there is a strong showing of necessity, the evidence may be admissible.

XII. Authentication
A. Rule 901. Authenticating or Identifying Evidence

(a) To satisfy the requirement of authenticating or identifying an item of evidence, the proponent must produce evidence sufficient top support a finding that the item is what the proponent claims it is.
(b) Examples [non-exhaustive list]
(1) Testimony of a Witness with Knowledge. Testimony that an item is what is claimed to be. [this states the general rule]
(2) Nonexpert Opinion About Handwriting. A nonexpert’s opinion that handwriting is genuine, based on familiarity with it that is not acquired for the current litigation. [unique item]
(3) Comparison by an Expert Witness or the Trier of Fact. A comparison with an authenticated specimen by an expert witness or the trier of fact. [unique item]
(4) Distinctive Characteristics and the Like. The appearance, contents, substance, internal patterns, or other distinctive characteristics of the item, taken together with all the circumstances [unique item]
(5) Opinion about a Voice. An opinion identifying a person’s voice – whether heard firsthand or through mechanical and electronic transmission or recording – based on hearing the voice at any time under circumstances that connect it with the alleged speaker. [unique item] [does this require expert testimony or non-expert testimony?]
(6) Evidence about a Telephone Conversation. [generic item] For a telephone conversation, evidence that a call was made to the number assigned to:
(A) A particular person, if circumstances, including self-identification, show that the person answering the phone was the one called; or

(B) A particular business, if the call was made to a business and the call related to business reasonably transacted over the telephone.
(7) Evidence about Public Records. [generic item] Evidence that:
(A) A document was recorded or filed in a public office as authorized by law; or

(B) A purported public record or statement is from the office where items of this kind are kept.
(8) Evidence about ancient documents or data compilations. For a document or data compilation, evidence that it:
(A) Was in a condition that creates no suspicion about its authenticity;
(B) Was in a place where, if authentic, it would likely be; and
(C) Is at least 20 years old when offered
(9) Evidence about a Process or System. Evidence describing a process or system and showing that it produces an accurate result.
(10) Methods Provided by a Statute or Rule
B. Analysis
· Authentication presents a conditional relevance problem. 

· The requirement of showing authenticity or identity failed in the category of relevancy dependent upon fulfillment of a condition of fact and is governed by the procedure set forth in Rule 104(b). [ex: witness testimony authenticated that the defendant used the weapon to kill the victim, but it is only admissible on the condition that it was the weapon used in the crime.]
· Rule 901 has the same standard of proof as 104(b), sufficiency – this to make admitting evidence easier. The rule is simply a specific application of Rule 104(b), applying the sufficiency standard to admit physical evidence if a reasonable juror could believe it is what the proponent claims it to be.
· Two types of items under Rule 901(b):

(1) Unique Items: may be authenticated by a witness with personal knowledge of the item. [ex: the contract was signed by…] – easier to authenticate.
(2) Generic Items: may be authenticated by a witness with personal knowledge of process of maintaining the item separate from others of its type and producing it at trial. [ex: a AK-47] [here, you need to develop a chain of custody to track the movement of the item]
· When there are gaps in the chain of custody, we ask “is there sufficient evidence that the item is what the proponent claims it is?”

C. Cases
· United States v. Casto: 

· Undercover agent, Martinez, seizes packages ( Martinez sealed packages and sent to lab ( BREAK IN CUSTODY: lab tech puts them in a vault where they remain for two months ( Medina tests packages

· Court rules that “as long as a reasonable juror can believe that the packages seized by Martinez were the ones tested by Medina & shown at trial, then the break in the chain affects only the weight, not the admissibility of the evidence.”
· United States v. Grant:

· Package signed out of an airport vault on Jan. 9 ( Arrived at lab on Jan. 23 ( Chemist testifies at trial that heroin was in package.
· Package wasn’t admitted as evidence in the trial, so it is not the piece of evidence being authenticated BUT the chemist’s testimony is only relevant if it’s the same package under the Rule 104(b) sufficiency standard.

· Basically, the proponent can challenge this on different grounds (relevance, hearsay), but not on authentication.

· Only physical evidence can be authenticated under Rule 901!

D. Rule 902. Self-Authenticating Evidence.
(1) Domestic Public Documents that are Sealed and Signed
(2) Domestic Public Documents that are not Sealed but are Signed

(3) Foreign Public Documents

(4) Certified Copies of Public Records. 

XIII. Best Evidence Rule
A. General

· The Best Evidence Rule only applies if the issues at trial present some question of whether the contents require proof of the content of a document or other recording, rather than the underlying event the document or recording memorializes – if the content is at issue, Rule 1002 requires the proponent to produce an original or a duplicate.

· The best evidence rule DOES NOT apply when the contents of a writing are not sought to be proved. [Meyer v. US and Gonazalez-Benitez]
· The Rule is easy to satisfy, given Rule 1001’s definition of an original or duplicate to include, for example, photo copies or printouts.

· When a document is material evidence, relevant to some claim, charge, or defense, parties must usually produce an original or some duplicate of the of the evidence. [Rule 1002-1003]
· If evidence has been destroyed or lost without bad faith, then the original is not required [Rule 1004(a)]

· The best evidence rule does not apply where the evidence merely memorializes some other evidence. [ex: document transcribes or records some conversation]

· If a witness has personal knowledge of some conversation, then the witness’s testimony is enough. [Meyers v. US]
B. Cases

· Meyer v. US: the issue wasn’t the content of the committee transcript, but Lamarre’s testimony before the committee – the transcript was admissible but it was not the only evidence competent to prove perjury, live witness testimony could have as well. Thus, the Best Evidence Rule did not apply as the transcript was not the best evidence

·  Same idea in Meyer reiterated in Gonazalez-Benitez, tapes of a conversation are admissible, but so is live witness testimony concerning the conversation.

· Seiler v. Lucasfilm: Seiler drew some monsters before Star Wars came out. He contends that Star Wars copied his monster drawings for their monsters, but couldn’t cough up the original drawings – he only had reconstructions. This is inadmissible because 

(a) he could have destroyed them in bad faith,

(b) we don’t know how similar the Star Wars monsters to his originals, and (c) he could have just copied the Star Wars monsters considering he drew the reconstructions are he saw the movie.

C. Documentary Evidence
· When seeking to admit the contents of a document into evidence, you must:

(1) Make sure document is authenticated

(2) Determine whether the best evidence rule applies

(3) Determine whether or not the contents are hearsay

XIV. Opinion Testimony
A. Rule 701. Opinion by Lay Witnesses
If the witness is not testifying as an expert, the witness testimony in the form of an opinion is limited to one that is:

(a) Rationally based on the witness’s perception

(b) Helpful to clearly understanding the witness’s testimony or to determining a fact in issue; and
(c) Not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.

B. Rule 704. Opinion on an Ultimate Issue
(a) An opinion is objectionable just because it embraces an ultimate issue [ultimate issue = one that is determinative on some claim or defense without any intervening inferences, ex: defendant struck victim with car intentionally]

(b) Exception. In a criminal case, an expert witness must not state an opinion about whether or not the defendant did or did not have a mental state or condition that constitutes an element of the crime charged or of a defense. Those matters are for the trier of fact alone. [ex: a psychiatrist can testify that a defendant has a particular mental illness, but cannot testify whether or not they had the required mental state to commit or not commit the crime]

· Rule 403 Probative Value/Danger is a limit on this rule as well. 

C. General Information
· Examples of lay opinion testimony:
· “the driver was driving negligently”

· business owners testifying to the value or projected profits of the business

· Police officer testifying about how heroin is sold on street corners [derived from a person’s ordinary experience or familiarity in trade or institution]

