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Evidence Fall 2020 Outline
Evidence is information used to establish fact, or some statement about the fact is true or false
FRE 102 states that the purpose of the rules is to provide efficiency, accuracy in truth-seeking, and justice and fairness
· Danger of the unsophisticated juror arises when too much evidence and information, or evidence that is untrustworthy
· Danger of the overzealous lawyer who might mislead or exaggerate information
· Danger of the neverending trial as lawyers might introduce as much evidence as possible
Jury Deliberations as Evidence
Rule 606(a) prevents a juror from testifying before other jurors before a verdict is entered, but the juror can be questioned away from the rest of the jury for concerns of malfeasance
Rule 606(b), however, states that once a verdict/indictment is entered, during a proceeding questioning the validity of that verdict/indictment, jurors cannot testify about anything that occurred internally during the jury deliberation or about what affected the votes
· During such proceedings, however, jurors can testify to irregularities occurring outside of the jury room without prohibition by Rule 606(b)
· Improper extraneous prejudicial information (newspaper brought into the courtroom or a statement made by the bailiff), an improper outside influence (bribing jurors), or a mistake on the verdict form
· Protects open deliberation among jurors but also prevents improper verdicts from being out of reach for correction
· Warger v. Shauers: When a juror lied during voir dire about her capacity to award damages that plaintiff sought, and after the verdict is rendered for the defendant a juror submits an affidavit that the lying juror said during deliberations that if her daughter had been sued after killing someone during a collision her life would have been ruined, that affidavit could not be used as evidence by the plaintiff in a motion for a new trial
· If she lied in voir dire, she would have to be struck and a new verdict would need to be had, so these proceedings were about overturning the verdict
Defendant’s right to an unimpaired jury is still sufficiently protected despite Rule 606(b)’s removal of one means of ensuring that jurors are unbiased
· Voir dire, the observations of court and counsel during trial, and the potential use of “nonjuror evidence” of misconduct
· Even if jurors lie in voir dire, juror impartiality is adequately assured by the parties’ ability to bring to the court’s attention any evidence of bias before the verdict is rendered, and to employ nonjuror evidence even after the verdict is rendered
Where a juror makes a clear statement of overt racial bias that casts serious doubt on the fairness and impartiality of the jury’s deliberations and resulting verdict, and that the racial animus was a significant factor in the juror’s vote to convict a criminal defendant, the Sixth Am. requires that the no-impeachment rule give way in order to permit the trial court to consider the evidence of the juror’s statement and any resulting denial of the jury trial guarantee
· Pena-Rodriguez v. Colorado: When alleged statements made during deliberations were egregious and unmistakable in their reliance on racial bias when the juror said that “in his experience as an ex-law enforcement officer, Mexican men had a bravado that caused them to believe they could do whatever they wanted with women,” and the juror encouraged others to join him in convicting on that basis, Rule 606(b) does not bar the evidence of the racial statements made during jury deliberations to inquire about the validity of the verdict because unlike other juror biases or improper conduct expressed or acted during deliberations, extreme racial bias is pervasive and consistent
The Sixth Am. gives the right to an impartial jury, but that can be ensured during voir dire and throughout the trial, but not after the verdict is entered
· The exception is for severe racial bias in criminal jurors
· Doesn’t apply to other protected characteristics or to civil cases
Privilege
Rule 501 states that the common law governs privilege claims unless otherwise provided by the US Constitution, a federal statute, or the Supreme Court
· In civil cases, state law governs privilege when state law supplies the rule of decision
· Federal privilege law applies in all federal criminal cases as well as usually in federal question civil cases, but generally will not apply in diversity civil cases
Privilege rules differ from other rules of evidence in four ways
· 1. Privilege governs not just admissibility but also discoverability
· Rule 1101(c) states that the rules on privilege apply to all states of a case or proceedings, so they have a broader scope than the other rules of evidence
· 2. Can sometimes parallel professional rules of confidentiality
· 3. Privilege does not aim to improve the accuracy of factfinding but instead protects certain relationships socially recognized as important and requiring confidentiality
· 4. Privileges are not codified in the FRE, rather Rule 501 simply directs federal courts to continue and develop the federal common law of privileges
Application of the attorney-client privilege generally requires (1) a communication, (2) in confidence, (3) between a lawyer and a client, (4) in the course of provision of professional legal services
· The burden of proving that the privilege applies is upon the asserting party
· Protects the necessary candor and open communication that might not be shared with the attorney in the first place if the client did not know that it would be protected forever
· The ACP survives the death of the client, even where extreme injustice would result
· Swidler & Berlin v. U.S.: When the White House Counsel, who was involved in various firings currently being investigated, shares information with his attorney who writes down notes of the meeting and then soon after commits suicide, the notes of that meeting remain privileged even after the death of the DWHC
· Privilege serves a much greater purpose than the scope of the Fifth Amendment against self-incrimination because it covers other information that might be professionally or personally embarrassing
· Fiduciary exception to ACP occurs when a private person acting as a trustee is seeking legal advice on the trust’s management for the benefit of the beneficiary, making that communication discoverable
· U.S. v. Jicarilla Apache Nation: When a trust is established by statute between the Government and a Tribe for the holding of proceeds from reservation resources, and the Tribe sues the Government for mismanagement and seeks to discover communications between Government officials and Government attorneys with regard to legal advice on the trust’s administration, the fiduciary exception to the ACP does not apply to make the privilege inapplicable
· (1) The trust relationship here is established by statute and not by common law, (2) the Government attorneys are paid out of congressional appropriations at no cost to the the Tribe, thus the tribe is not the “real client,” (3) the Government, in seeking legal advice, was seeking to bolster its sovereign interests to execute federal law and not just the interests of the Tribe as a private trustee, and (4) the disclosures required by statute that establish the trust are limited and should not be read to incorporate the full duties of a private, common-law fiduciary
· The privilege belongs to the client, not the lawyer, but may be claimed by the client or their representative on the client’s behalf
· Different from the work product doctrine, which provides that if an attorney interviews a non-client witness and the witness dies before the opposing counsel can interview the witness, the information from the interview could be obtained because of a substantial need and impossible to get it otherwise
A communication is an utterance intended by the speaker to relate some information to a listener
· The ACP only protects the substance of the communications, not the fact that there have been communicated
· Communication is conversation between client and her attorney about these facts and legal matters
· Immunity from disclosure of content of communication
· Can’t ask “Did you tell your attorney that the light was red when you entered the intersection?” but can ask “Was the light red when you entered the intersection?”
· Excluded from the privilege are physical characteristics of the client, such as his complexion, his demeanor, his bearing, his sobriety and his dress
· Observable by anyone who talks with the client, and there is nothing to suggest the client intends his attorney's observations of such matters to be confidential
· U.S. v. Kendrick: When at a post-conviction hearing on the petitioner’s competency to have stood trial his attorney testifies that petitioner was responsive, readily supplied the attorney with facts and names, was logical in his conversation and reasoning, and appeared to know and understanding the proceedings, but does not testify about the substance of the communication, such testimony should not be excluded
· Information was also not made in confidence because this was information that anyone who interacted with Kendrick could observe
· Fee information generally is not privileged because such payment is incidental to the attorney-client relationship, and does not usually involve disclosure of confidential communications arising from the professional relationship
· Tornay v. U.S.: When, as part of a tax investigation, the IRS issues summons to petitioner’s attorney for the fees paid to him to seek the amount, date, and form of attorney payment made, the ACP cannot prevent the IRS from obtaining the payment information because paying fees is just handing over money that has no intention of communication
Communications are confidential so long as the attorney and client took reasonably calculated  steps to maintain privacy from third parties (eavesdroppers and individuals with no legal relationship to the client) given the situation and the available alternatives
· If the communication is not intended for the attorney, that is not covered by the ACP
· Ultimately intended to reach a third party, or only intended for you
· If you hand your personal diary over to your attorney, that does not become covered by the attorney-client privilege, because diary not written intended to be received by the attorney
· What counts as in confidence also depends on what counts as in the provision of legal services
· When the client makes statements to his lawyer when he knew or should have known that third parties were present, the ACP must fail for lack of confidence
· U.S. v. Gann: When a defendant makes a statement on the phone to his lawyer with the knowledge that he was surrounded by officers searching his residence, the statement was not made in confidence and thus is admissible
· The burden of ensuring confidentiality and excluding third parties falls on the client/attorney, not on the third party
· The ACP shields only those communications by a client to an attorney that were intended to be confidential and thus the ACP will not shield statements made by a client to attorney in the presence of a third party who is not an agent of the client or attorney
· U.S. v. Evans: When a defendant’s friend sets up a meeting with the defendant and a potential attorney, and the defendant’s friend is present not as an attorney but as a personal friend and as a potential character witness, the statements made in the meeting are not made in confidence
· Although information transmitted to an attorney with the intent that it be transmitted to a third party is not privileged, documents that are substantially technical but used in a legal setting in order to allow attorneys to assess patentability and sift information to prepare patent applications are immune from discovery
· The sort of work the attorney does for the client with the information determines whether the information was intended for the attorney or for a third party
· Under the conduit model, simple activities with little legal work that anticipate disclosure of information to someone other than the attorney are not confidential
· The information must be provided to the attorney so that they can sift and assess its legal implications
· U.S. v. Lawless: When a client transmits to an attorney documents relating to or used in the preparation of a federal estate tax return, the documents used on or in preparation of the tax return are not confidential and thus not subject to the attorney-client privilege
· Tax preparation requires little work so the information is not really intended for the attorney, who is just a conduit for the client
· Smithkline Beecham v. Apotex: When an inventor submits technical documents of a patent to a patent attorney to determine patentability and sift information to prepare a legal patent application, the technical documents are confidential
· In the patent preparation process, the client and counsel confer in a way different than the tax preparation process
· Patent preparation requires a lot of legal work and the attorney must assess and sift the information
The communication must be between an attorney and client in order for the ACP to apply
· Privilege extends to client consultations with lawyers before a formal relationship is established and does not depend upon paying attorney for services
· Applies so long as the client has a reasonable although mistaken belief that the representative is an attorney
· The privilege covers the attorney and those agents employed by the attorney to assist in the provision of legal services
· Non-attorney persons to whom communications are covered by privilege
· Support staff who work for attorneys (secretary)
· Translator or interpreter
· Investigator
· Accountant working on behalf of attorney and as his agent to conduct the interview and summarize the client’s finances
· Order of the communication is critical, in that communication between a client and accountant is not privileged when the client first sought tax advice from the accountant who then told the client to seek legal advice from a lawyer but is privileged when the client seeks the lawyer first who then tells the client to get tax advice so that the lawyer can provide better legal services
· Attorney has to direct the “interpreter”
· If information is relayed in confidence from a client to a non-attorney third-party for the immediate purpose of obtaining legal advice from a lawyer, as opposed to simply obtaining the non-legal advice of the non-attorney, the information is privileged
· U.S. v. Kovel: When a client discusses information relating to his legal proceedings with an accountant of the law firm representing him, and the government later subpoenas that accountant and questions him on the communications, the information relayed to the accountant is made between an agent of the attorney and the client and thus is privileged
· Waiver of attorney-client privilege is not to be inferred from the disclosure of information in confidence to a co-party’s attorney for a common purpose
· The attorney who undertakes to serve his client’s co-defendant for a limited purpose becomes the co-defendant’s attorney for that purpose
· U.S. v. McPartlin: When co-defendants have a common purpose of discrediting the prosecution’s witness, and an attorney has an investigator question his client’s co-defendant for that purpose and later attempts to introduce statements made from that interview at trial, the information is privileged
· The privilege applies only if the person to whom the communication was made is a member of the bar of a court, or his subordinate, and in connection with this communication is acting as a lawyer
· Pasteris v. Robillard: When a defendant makes statements to an employee of his insurance company as he is required to cooperate with the company and to assist the insurer and the attorney it would retain to defend him, but the insurance agent was not acting as a subordinate of an attorney or as an attorney himself, the information is not privileged
· The attorney-client privilege applies to all employees of the client-company who make statements to the client-company’s attorney to obtain legal advice from the attorney
· Upjohn Co. v. U.S.: When a company’s general counsel sends questionnaires to employees and interviews them as part of an internal investigation into improper foreign payments, the communications made by the lower-level employees to the attorney are privileged even though it is the whole company that is the client rather than the individual employees
· Under the Upjohn model, attorney can get information from any employee in the corporation, thus the privilege not only protects the giving of legal advice but also protects the employee giving information to the attorney so that the attorney can give sound and informed advice
· Five part test: (1) Communications made by employees to corporate counsel (2) at the direction of corporate superiors (3) for the purpose of obtaining legal advice (4) regarding matters within the employees’ duties (5) and the employees knew the purpose of the communications
· The question in the Upjohn test is “Who is the client?” which is different from the prior cases which ask “Who is the attorney?”
· If the client is the actual CEO, then the ACP would not extend to the lower-level employee communicating with the CEO’s attorney
· Allows the attorney to gain all of the information necessary in order to give the client proper legal advice
· Upjohn says that every employee of the corporation is the client for purposes of collecting information that would be privileged, but that only those who satisfy the control group test (employee is a member of the group with authority to direct the corporation's actions as a result of the communications made to the attorney) and personify the corporation are the clients who can assert and waive the privilege
· U.S. v. Ruehle: When a defendant, who is the informed and sophisticated CFO of a company under investigation, speaks with attorneys with the reasonable belief that his statements were confidential, but understood that the inquiries would be disclosed to an independent third party auditor, those incriminating statements which were reported to the auditor are not protected by the ACP
· Attorneys gave Upjohn warning before conversation, which tells the employee that the lawyers act as representatives of the corporation only and not of the individual employee and therefore the privilege rests only with the company
· Ruehle gave incriminating statements about his activity, and when the company did not assert the privilege, the statement was admitted as evidence
· If an employee provides information to the corporations attorney under the Upjohn Rule, only the corporation and not the employee can assert the privilege
· Corporation is the client under Upjohn, and not the employee
· The work product doctrine is a qualified protection that is not an absolute privilege like the ACP is which protects tangible and intangible material prepared in anticipation of litigation
· Notes and thoughts about the case you are working preparing for
· Does not protect discovery of relevant facts underlying the protected work product
· Can be overcome by some showing of substantial need for the information and that it cannot otherwise be obtained without due hardship
· High bar to attain
The communication must be in order to facilitate legal services, which are those activities characteristic of a lawyer, such as sifting facts and evidence and providing legal advice
· Where the lawyer simply acts as a conduit between client and a third party, they are likely not providing legal services (delivery, accounting, investigating)
· However, understanding complex finances (with the help of an accountant) or collecting facts for a legal investigation are legal services
· If the act in question fairly cannot be said to fall within the scope of professional employment, the privilege cannot be invoked for communications relating to the act
· Hughes v. Meade: When an attorney is hired by an individual to return a stolen printer, the identity of the person who hired him was not subject to the ACP because delivery of the stolen property to the police was not an act in the professional capacity of the attorney nor was it it the rendition of a legal service
· Client identify is generally not a privileged communication
· In exceptional cases, if the other ACP elements apply, a client’s identity does communicate something, for example the client’s motive or consciousness of guilt
· Communications relating to a non-legal service, even though performed by a lawyer, should not be privileged
· U.S. v. Davis: When an attorney is hired to prepare tax returns, and the IRS requests access to the documents provided by the client for the tax preparation, the documents are not protected by the ACP because although tax preparation may require some knowledge of the law, it is primarily an accounting service
· An attorney conducting an investigation that a non-legal employee could conduct, without any indication that the attorney was representing the university or producing legal documents, does not make the investigation a legal service
· Wartell v. Purdue University: When an attorney is hired by a university to investigate an internal discrimination and harrassment claim, the attorney does not represent to the petitioner that he is acting as the attorney for the university with an Upjohn warning, the university does not indicate that the attorney is doing anything more than investigating the claim, the documents produced did not specify that they were confidential or privileged, and the lawyer did not do any legal work but rather merely gathered facts to submit to the panel, the documents produced by the investigating attorney were not subject to the ACP
· Attorney was acting in the role of private eye when he complied his report, engaging in the sort of investigation that any person, legally trained or not, could have done
· The preparation and prosecution of patent applications for others constitutes the practice of law, even when conducted by non-attorney patent agents
· The patent-agent privilege is narrower than the ACP in that communications which are not reasonably necessary and incident to the preparation and prosecution of patent proceedings before the USPTO are not protected by the patent-agent privilege, even if the communications would be within the scope of the ACP
· Merely soliciting advice of a patent agent does not satisfy the burden of showing that the privilege applies
· Luv N’ Care v. Williams IP: When a client solicits advice from a patent agent, but the patent agent’s privilege log bears no mention of the preparation or prosecution of patent applications for the client, the defendant patent agent cannot claim that the documents relating to its work for the client is privileged
Information protected by the ACP, or any other privilege, loses its protection if the privilege is waived, accomplished by any of a variety of actions inconsistent with a continuing intention to keep the protected communication confidential
· The privilege may be waived, expressly or impliedly, by the client or their representative
· FRE 502 (limited to attorney-client privilege and work product)
· (a) When the disclosure is made in a federal proceeding or to a federal office or agency and waives the attorney-client privilege or work-product protection, the waiver extends to an undisclosed communication or information in a federal or state proceeding only if:
· (1) the waiver is intentional;
· (2) the disclosed and undisclosed communications or information concern the same subject matter; and
· (3) they ought in fairness to be considered together.
· (b) When made in a federal proceeding or to a federal office or agency, the disclosure does not operate as a waiver in a federal or state proceeding if:
· (1) the disclosure is inadvertent;
· (2) the holder of the privilege or protection took reasonable steps to prevent disclosure; and
· (3) the holder promptly took reasonable steps to rectify the error, including (if applicable) following Federal Rule of Civil Procedure 26 (b)(5)(B).
· The stated factors (none of which is dispositive) are the reasonableness of precautions taken, the time taken to rectify the error, the scope of discovery, the extent of disclosure and the overriding issue of fairness
· The rule does not require the producing party to engage in a post-production review to determine whether any protected communication or information has been produced by mistake, but does require the producing party to follow up on any obvious indications that a protected communication or information has been produced inadvertently
· The ACP is waived by the client voluntarily disclosing confidential communication between the client and attorney to a third party
· U.S. v. Bernard: When a defendant tells another person that he has conferred with his attorney and the loans he wants to make are legal, the defendant cannot later claim the protection of the ACP regarding the loans made by the defendant to the other person
· The ACP is waived when a client raises a claim of ineffective assistance of counsel
· Tasby v. U.S.: When at a post-conviction hearing, the defendant makes the claim that he did not want to take the stand in the original trial but was coerced to do so by his attorney, the ACP is waived and allows the communications to be investigated and the attorney to testify about them
· The party who claims the benefit of the ACP has the burden of establishing the right to invoke its protection
· Hollins v. Powell: When a defendant testifies as to the substance of his conversations with his codefenant’s attorney, and the attorney does not object to the plaintiffs’ relevant questions of the defendant, the ACP was waived
· The ACP belongs to the client and may only be waived by him, and an attorney may not waive the privilege without the client’s consent
· In re Von Bulow: When petitioner knew of, consented to, and encouraged his attorney to write a book providing an insider look into the prior criminal case, and petitioner was warned that publication might trigger a waiver and yet took no measures to protect his confidences, and after publication the petitioner joined his attorney in promoting the book, the client had waived his ACP
· The client’s conduct subsequent to the communication bears on confidentiality only to the extent that it provides circumstantial evidence of the client’s intent at the time the communication was made
· If the holder did not take reasonable steps to protect against interception at the time communication was made, the privilege is denied for lack of confidentiality
· If the holder (or the attorney acting as his agent) did not take reasonable steps to protect against subsequent disclosure, the privilege is lost on grounds of waiver
· There are two doctrines that enhance the scope of discovery for previously protected ACP conversations when there has been an intentional disclosure by the client
· Fairness doctrine provides that if you disclose part of a conversation, in fairness, the other side ought to get all of that conversation
· Default rule for trial related practices
· Subject-matter doctrine provides that if you disclose some conversation on a subject matter, then you waive the privilege as to any part of a conversation on the same subject matter
· In re Von Bulow: When a client impliedly waives his ACP by extrajudicial disclosure of a part of an attorney-client communication but not subsequently using it in a judicial proceeding to his adversary’s prejudice, the client does not waive the ACP as to the undisclosed communication
·  Although it is true that disclosures in the public arena may be "one-sided" or "misleading", so long as such disclosures are and remain extrajudicial, there is no legal prejudice that warrants a broad court-imposed subject matter waiver because disclosures made in public rather than in court -- even if selective -- create no risk of legal prejudice until put at issue in the litigation by the privilege-holder
· Waives privilege as to the four conversations that were discussed in the book but not the rest of the conversations
· Inadvertent waiver can be determined based on the following factors, with courts taking different positions depending on how forgiving they are
· 1. Reasonableness of the precautions taken
· 2. Time taken to rectify the error
· 3. Scope of discovery
· 4. Extent of disclosure
· 5. Overriding issue of fairness
The crime-fraud exception applies when an attorney’s services are obtained for purposes of furthering a future crime or fraud, regardless of whether the attorney is aware of that purpose
· CFE applies when client asks attorney how to commit a crime or fraud, the attorney gives the client that advice, and the client acts on that advice to commit the crime or fraud
· Does not apply to communications concerning prior criminal acts
· Before engaging in in camera review to determine the applicability of the crime-fraud exception, the judge should require a showing of a factual basis based on circumstantial evidence adequate to support a good faith belief by a reasonable person that in camera review of the material may reveal evidence to establish the claim that the CFE applies
· U.S. v. Zolin: Once that showing has been made, the decision whether to engage in in camera review rests in the sound discretion of the court in light of the facts and circumstances of the particular case, including the volume of materials a district court has been asked to review, the relative importance to the case of the alleged privileged information, and the likelihood that the evidence produced through in camera review, together with other available evidence then before a court, will establish that the crime-fraud exception does apply
· If judge determines that the CFE exists, the parts of the privileged communications that pertained to advancing the criminal activity are no longer privileged, but only those parts and not the privileged communication that did not
· The fairness and subject matter doctrines only apply for intentional waivers, and the CFE is not an intentional waiver
EVIDENCE ADMISSIBILITY
Judge’s Authority on Preliminary Questions
Judges, not juries, rule on questions of admissibility of evidence
· Whether a fact is essential the admissibility of an item of evidence exists is called a “preliminary question” of fact
· Under Rule 104(a), the judge is not bound by evidence rules when ruling on admissibility and preliminary questions, except those on privilege (unless exception like CFE)
· Standard for admissibility under Rule 104(a) is preponderance of the evidence
· Requires the evidence necessary to determine the preliminary question of fact to outweigh the evidence against it
· Opponent must make a timely and specific objection to a proponent’s evidence, otherwise the evidence is admitted to the record and unappealable
· Can exclude before trial with a motion in limine or with an oral motion at trial
· Bandera v. City of Quincy: When defendant objects in limine to a witness giving irrelevant or prejudicial testimony about her own experiences but the judge denies the motion, and at trial the witness also objected to impermissible lay witness expert opinion but it is not clear that the defendant objected to that part of the testimony as opposed to the testimony they had previously objected to, that objection is not preserved for appeal because if counsel had explained why this new testimony differed and was in no way covered by the in limine ruling, there is a good chance that the judge would have excluded it
· An objection resolved by a definitive in limine ruling admitting evidence need not be renewed at trial, but if the evidence presented at trial is different from the evidence objected to in the in limine hearing, it must be clearly objected to again at trial
FRE 103 governs the appellate court’s ability to work out whether the trial court got it right
· The standard of appellate review depends upon whether the appellant objected at trial
· If the objection is specific and timely, the appellate court reviews trial court ruling under harmless error standard
· A harmless error is one that does not undermine the substantial right of the party to introduce evidence that would influence the jury’s verdict on some important issue
· Substantial right is undermined if the evidence included or excluded would change the jury’s mind on some issue
· Doesn’t have to change the result of the trial
· If there is enough evidence, more likely for the evidence exclusion to be harmless
· If the judge’s mistake was so slight that it would not have changed the outcome of the trial or the amount of damages, then the error is harmless
· Harmless error standard operates in conjunction with the abuse of discretion standard, where appellate courts give great deference to trial judges who can rule on evidence while seeing the evidence and understanding the case as a whole
· Opponent must show on an evidentiary appeal (1) that the trial judge had no legal or evidentiary basis for the ruling, and (2) that the ruling affected a substantial right of the party
· If there is no objection made or if the objection is not specific and/or timely, the appellate court reviews trial court ruling under plain error standard where a court will only overturn the lower court decision if there is a showing that it probably infected the outcome of the trial or caused a miscarraige of justice
· A plain error is one that results in a miscarraige of justice
· Result of trial must have been altered
· Very hard to satisfy as compared to substantial right standard
· Proponent whose evidence is being excluded must raise the rule and facts in response to the objection or risk a plain error standard on appeal
FRE 104(a) gives the trial judge extensive authority in ruling on preliminary questions of admissibility, and FRE 103 give the judge extensive discretion on such rulings by outlining the requirements litigants must take in objecting to an admissibility ruling and the standards an appellate court can review such objections
· FRE 104(a) The court must decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible. In so doing, the court is not bound by evidence rules, except those on privilege.
· A judge acts as a trier of fact in preliminary inquiries that are factual and also rules on evidence with a legally set standard, and is not bound by the rules of evidence thus the judge can hear all evidence whether admitted or not
· FRE 103
· (a) A party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party and:
· (1) if the ruling admits evidence, a party, on the record:
· (A) timely objects or moves to strike; and
· (B) states the specific ground, unless it was apparent from the context; or
· (2) if the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context.
· (b) Once the court rules definitively on the record — either before or at trial — a party need not renew an objection or offer of proof to preserve a claim of error for appeal.
· The amendment imposes the obligation on counsel to clarify whether an in limine or other evidentiary ruling is definitive when there is doubt on that point
· If the court changes its initial ruling, or if the opposing party violates the terms of the initial ruling, objection must be made when the evidence is offered to preserve the claim of error for appeal
· (c) The court may make any statement about the character or form of the evidence, the objection made, and the ruling. The court may direct that an offer of proof be made in question-and-answer form.
· (d) To the extent practicable, the court must conduct a jury trial so that inadmissible evidence is not suggested to the jury by any means.
· (e) A court may take notice of a plain error affecting a substantial right, even if the claim of error was not properly preserved.
· Success in appealing an evidentiary issue is difficult because appellate courts grant the trial judge great discretion given rulings in the context of the trial, and the Rules mandate courts disregard errors that do not affect the substantial rights of the parties
· U.S. v. Walton: Evidence admissibility is reviewed under the abuse of discretion standard with great deference to the trial court because of the judge’s first-hand exposure to the witness and evidence as a whole, the judge’s familiarity with the case, and the ability to gauge the evidence’s impact as a whole
Relevance
FRE 401
· Evidence is relevant if:
· (a) it has any tendency to make a fact more or less probable than it would be without the evidence; and
· (b) the fact is of consequence in determining the action.
FRE 402
· Relevant evidence is admissible unless any of the following provides otherwise:
· the United States Constitution;
· a federal statute;
· these rules; or
· other rules prescribed by the Supreme Court.
· Irrelevant evidence is not admissible.
Rule 401 can be broken down into two components
· Evidence to fact
· Renders more or less probable
· Logical connection
· Some fact is more or less likely to exist or be true
· Fact to claim
· Fact is part of and supports an element of a claim or defense or credibility
· Materiality
Relevance is about constructing unbroken chains of logical inference
· So long as there is no missing link between the fact and the claim, the evidence is relevant
· The longer the chain between the inference, fact, and legal claim, the weaker the inference
Four questions to ask when determining the relevance and probative weight of a piece of evidence
· 1. What was the evidence sought to be admitted?
· 2. What fact did it make more or less likely?
· 3. How was that fact material or of consequence?
· 4. How did that fact determine the action or prove a claim/element?
Evidence is relevant if it is rationally probative in any way, even if only slightly probative
· There must be an open and visible connection between the fact under inquiry and the evidence by which it is sought to be established, yet the connection thus required is in the logical processes only, for to require an actual connection between the two facts would be to exclude all presumptive evidence
· Knapp v. State: When a defendant testifies that he killed the marshal because he heard a story that he had killed a person he previously arrested and was afraid the marshal would do the same to him but the defendant is unwilling to say who told him that story, and the state is able to show physician testimony that the man in the story died of alcoholism with no marks on his body, the physician testimony should be admissible because it tended to discredit defendant, since it showed that somewhere between the fact and the testimony there was a person who was not a truth speaker, and with appellant unable to point to his informant, it must, at the least, be said that the testimony complained of had a tendency to render his claim as to what he  had heard less probable
Evidence can be relevant even if it is weak evidence that does not prove guilt
· U.S. v. Dominguez: When defendant is a customs officer who must own a gun, and evidence is introduced at a murder trial that he owned a gun, that evidence is relevant because it makes his guilt somewhat more probable than if he did not own a gun even though he might have had a good reason to own a gun consistent with innocence because that makes the evidence less probative rather than irrelevant
· Evidence makes some fact more or less probable
· Logical connection that some fact is more or less likely to exist or be true, not its strength or weight, very easy and liberal standard to satisfy
· So long as the evidence is logically relevant, its weight (or probative value) does not matter under Rule 401
· The item of evidence need not bear the whole weight of proving the case, rather it operates with other facts and evidence as part of an interlocking narrative of the case
· “A brick is not a wall”
· That the gun ownership evidence was weak does not make it irrelevant (judge) but only less probative (jury)
Relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence
· State v. Larson: When appellant rode a horse with a girl who suffered fatal injuries during the ride, and the prosecution presents evidence that his BAC at the time of the accident was 2-3 times higher than that level which will impair driving a motor vehicle, that evidence is relevant because it shows that the alcohol impaired his reactions and judgment and aids the jury in comparing and evaluating appellant’s level of intoxication based on their experience and logic
Probative Value and Probative Danger
FRE 403 The court may exclude relevant evidence if its probative value is substantially outweighed by a danger of one or more of the following: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.
· In reaching a decision whether to exclude on grounds of unfair prejudice, consideration should be given to the probable effectiveness or lack of effectiveness of a limiting instruction and the availability of other means of proof
FRE 105 If the court admits evidence that is admissible against a party or for a purpose — but not against another party or for another purpose — the court, on timely request, must restrict the evidence to its proper scope and instruct the jury accordingly.
· Recognizes the practice of admitting evidence for a limited purpose
· The availability and effectiveness of this practice must be taken into consideration in reaching a decision whether to exclude under Rule 403
· The decision to exclude evidence under Rule 403 does not bar the use of limited admissibility with an instruction where the risk of prejudice is less serious
Probative value concerns how much rational weight to give an item of evidence
· Weight depends on the judge and jury’s common sense
· Assessing probative value
· Contribution to the story the lawyer wants to tell
· Whether the evidence makes a fact more or less probable
· How much does the evidence change the story? How many inferences must be made between the item of evidence and relevant fact and the elements of the case? How many other pieces of evidence prove the same fact?
Rule 403 lists the probative dangers that correspond to Rule 102’s values
· Unfair prejudice is the principal way an item of evidence is unfair or unjust by short-circuiting the factfinder’s ability to make a rational use of the evidence and instead appealing to knee-jerk and prejudiced or overly emotional reactions
· Decisions made from emotion not reason
· Confusing or misleading the jury
· Various ways of wasting time
Rule 403 affords a fair amount of discretion to the trial judge, who determines the weights of the probative values and dangers of the evidence and the substantiality of the weight
· U.S. v. Noriega: The court correctly held that admission of evidence regarding the nature of Noriega's assistance to the U.S. and the amount paid for the services would have shifted unduly the focus of the trial from allegations of drug trafficking to matters of geo-political intrigue, therefore the district court did not abuse its discretion when it determined that the probative value of the proffered material was outweighed substantially by the confusion of issues its admission would have caused
A district court’s ruling under Rule 403 will not be distubed except for an abuse of discretion
· U.S. v. Flitcraft: When appellant is convicted of willful tax evasion but claims that he read legal materials that convinced him that his wages were not income he owed taxes on and the judge allows him to testify about the documents he read but not to introduce the documents because they were cumulative (he was already testifying about them) and presented a danger of confusing the jury by suggesting that the law is unsettled and that it should resolve such doubtful questions of law, the judge had not abused his discretion
To be admissible as a matter of law the recording must meet minimum standards of reliability
· Abernathy v. Superior Hardwoods, Inc.: When a plaintiff is injured by a forklift at work, and the defendant creates an amateur video to show how the forklift is generally operated but without the microphone placed where the plaintiff was standing when he was injured and there was no indication the courtroom speakers could produce the same sound as plaintiff would have heard, the relevant volume evidence to show that plaintiff should have heard the forklift should not have been admitted
· A district judge is not required to encumber a trial with evidence of slight probative value merely because cross-examination might expose its weakness
Relevant evidence is inherently prejudicial, but it is only unfair prejudice that substantially outweighs the probative value which permits exclusion of relevant matter under FRE 403
· U.S. v. McRae: When gruesome and graphic photographs of the defendant’s wife and crime scene are admitted to show the horrific scene, the photographs should not have been excluded as unfairly prejudicial because the crime was horrific and the exhibits are not flagrantly or deliberately gruesome depictions of it and Rule 403 is not designed to permit the court to “even out” the weight of the evidence, to mitigate a crime, or to make a contest where there little or none
· All evidence will usually have danger, but the FRE favors admissibility, thus the danger can be reasonably high so long as it doesn’t substantially outweigh the value
· Rule 403 does not ensure that trials will be antiseptic affairs, rather litigants introduce evidence to sway jurors to their point of view, thus all evidence is meant to be prejudicial
· U.S. v. Mehanna: When the government presents dozens of terrorism-related pictures, videos, and printed materials in arguing that the defendant's motive and intent are material facts and that the disputed media have probative value with respect to those facts, and the district court carefully superintended the evidence, displayed a high sensitivity in regard to Rule 403, took pains to minimize the impact of inflammatory evidence, and gave the jury suitably prophylactic instructions, the evidence was not unfairly prejudicial to be wrongfully admitted
The term "unfair prejudice" speaks to the capacity of some relevant evidence to lure the factfinder into declaring guilt on a ground different from proof specific to the offense charged
· Old Chief v. U.S.: When the prosecution introduces evidence of a past conviction with its name, relevant to proving its charge that the defendant was violating a statute making it unlawful to carry a firearm after being imprisoned for more than a year instead of simply stating that the defendant had previously been imprisoned for more than a year, naming and describing the previous conviction was unfairly prejudicial because it generalized the defendant’s earlier bad act into bad character and taking that as raising the odds that he did the later bad act now charged which was similar to the old charge and the naming of the previous crime addressed no detail of the prior-conviction element
· Dissent: FRE 105 provides that when evidence is admissible for one purpose, but not another, "the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly." On petitioner's own motion in this case, the court instructed the jury that it was not to "'consider a prior conviction as evidence of guilt of the crime for which the defendant is now on trial.'"
· One way of mitigating the probative dangers of certain evidence is by having the judge give a Rule 105 limiting instruction to focus the factfinder on the probative value of the evidence and not on the probative danger
· Item of evidence that violates FRE 403 may be admissible if the jury is reminded to not allow the evidence to overpower their rational senses
· Not always effective because jury can’t just remove it from its mind
· Old Chief: Trial court’s limiting instruction would have made no sense because the evidence is being used to prove guilt
Conditional Relevance
FRE 104(b) When the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding the fact does exist. The court may admit the proposed evidence on the condition that the proof be introduced later.
· Hypo: If a letter purporting to be from Y is relied upon to establish an admission by him, the letter has no probative value unless Y wrote or authorized it
· These are appropriate questions for the jury
· The judge makes a preliminary determination whether the foundation evidence is sufficient to support a finding of fulfillment of the condition
· If so, the item is admitted
· If after all the evidence on the issue is in the jury could reasonably conclude that fulfillment of the condition is not established, the issue is for them
· If the evidence is not such as to allow a finding, the judge withdraws the matter from their consideration
· Hypo: In a reckless driving prosecution, the speed of a certain car is relevant only if the preliminary fact that the defendant was driving the car is true. If the fact of who was driving the car is in dispute, it seems like something the jury should decide
· Rule 104(b) directs the judge to allow the speed of the car to be proved as long as there is sufficient evidence to permit a reasonable jury to conclude that the defendant was driving the car

· The preliminary question of conditional relevance that the judge has to decide is whether there is sufficient evidence to allow the jury to find the defendant was the driver rather than deciding that the preliminary fact is actually true
When dealing with a matter of conditional relevance, the judge determines whether the foundation evidence is sufficient for the jury reasonably to find that the condition on which relevance depends has been fulfilled
· If so, the evidence is admitted; if not, the evidence is not admitted
· State v. McNeely: When an inmate testifies that he had spoken with a man in jail who admitted to killing the victim but the inmate could not identify the defendant at trial as the man he had spoken to, a reasonable juror could find that defendant was the person with whom the inmate had spoken in jail because there was other evidence that the inmate and defendant met in jail and defendant had gained 25 pounds and shaved his mustache since the conversation
· The inmate’s inability to identify the defendant at trial went to the weight the jury might give to his testimony, not to its admissibility
· Hypo: Murder case where the evidence being introduced is a machete being used to prove the fact that the machete was the cause of death. For the machete to be relevant, a missing fact needs to be added: that the victim was hacked to death with a large knife
· Rule 104(b) says that the machete evidence can be admitted if there is sufficient evidence to show that the victim was hacked to death
· Machete evidence can be admitted before death evidence and if it is never shown, the machete evidence can be struck
Sufficiency standard is lower than the POE under Rule 104(a), shown with very slight evidence to show there is some slight chance that this is true and that a reasonable juror could believe it
· Only admissible evidence can be considered to establish preliminary facts under 104(b)
Distinguishing between a 104(a) relevant fact and a 104(b) conditionally relevant fact
· What is the preliminary fact that needs to be proved to make the evidence in question admissible?
· If that fact is not proved, would that evidence still be relevant?
· If yes, it’s a 104(a) fact
· If no, the evidence would not be relevant, it’s a 104(b) fact
Character Evidence
FRE 404(a)(1) Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait.
· The prohibited inference is from general to specific
· Justification is that the probative danger in confusing the jury of focusing on past acts versus current acts or unfair prejudice to punish someone who is characteristically bad regardless of current activity outweighs the high relevance and probative value of such evidence
· People v. Zackowitz: When defendant shoots and kills another man and then throws the gun into a river, and the prosecution attempts to introduce as evidence the three other guns and a tear-gas gun he stored at home in order to establish the defendant’s character as criminal and murderous, but these weapons were not bought in preparation for the encounter nor brought to the encounter, the evidence of the guns should not be admissible
· Prosecution tries to show that defendant was violently inclined by introducing evidence of his gun ownership
· Prohibited inference: more likely to deliberately kill
· Inference used to prove the specific act: premeditated killing
· Character evidence attempting to show that defendant has a tendency or propensity to act criminally in the present because they have done so in the past is generally prohibited
· Three exceptions to the general prohibition against propensity character evidence is when the evidence is used (1) for the character of a criminal defendant, (2) for the character of the victim or alleged victim of a criminal offense, and (3) for the character of a witness
· The first two exceptions generally must be first invoked by a criminal defendant to open up the question of his/her character or the character of the victim before the prosecution can follow suit
· Character evidence rule is a generalized rule of exclusion
· Generally inadmissible
· Exception: admissible if introduced by a defendant in a criminal case as opinion or reputation
· Exception: inadmissible in the form of specific act evidence by defendant on direct
· Propensity character evidence is always inadmissible in civil trials unless character is in issue
· Defendant can only open the door in a criminal case, never in a civil case
FRE 404(a)(2) The following exceptions apply in a criminal case:
· (A) a defendant may offer evidence of the defendant’s pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it;
· (B) subject to the limitations in Rule 412, a defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may:
· (i) offer evidence to rebut it; and
· (ii) offer evidence of the defendant’s same trait; and
· (C) in a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor.
· Only defendant can lead with character evidence of defendant’s relevant good character, or evidence of the victim’s relevant bad character
· It does not matter if defendant intended to introduce the character evidence
· Defendants can only introduce character trait that is material to some claim or defense
· If defendant does introduce material character trait, prosecution is limited to evidence rebutting that same trait
· Rebut defendant good character evidence with evidence of bad character
· Rebut defendant’s bad character evidence of victim with good character evidence of victim or bad character evidence of defendant for same trait
· Rebut claim of self-defense in a homicide case that is made without character evidence with evidence that the victim was peaceful in nature
In circumstances where the character is in issue, meaning that the character is an element in the charge, claim, or defense, the ban on propensity character evidence does not apply (FRE 405(b))
· When character is in issue, the proponent does not make the prohibited inference from a general trait to a specific act rather point is to prove the party is a certain type of character
· A specific act can be used to make a permitted inference about a general trait when character is in issue
· Cases in which character may be in issue as an element of law in civil or criminal cases
· 1. The affirmative defense of truth in defamation case
· Lason v. Klapprodt: When defendant raises a counterclaim alleging that the plaintiff had slandered him in telling others the drank and was sexually promiscuous, the trial court can consider from the evidence that the reputation of the defendant was not such and thus defendant was materially damaged by the plaintiff’s slander
· When damage to reputation is at least part of the defendant’s claim, evidence of the defendant’s reputation or past misdeeds is admissible both in establishing truth and in mitigating damages
· 2. The negligent hiring of a subordinate under a respondeat superior theory
· Cleghorn v. NY Central & Hudson River R.R. Co.: When a switchman causes an accident by failing to close the switch at the right time, and the prosecution seeks to introduce evidence that not only was he intoxicated at the time of the accident but that his employer knew of his drinking habits in order to prove gross negligence on the part of the defendant in employing a person known to be unfit by reason of intoxication, the character evidence should be admissible
· Character here is in issue because it is part of the claim that the employer was negligent in hiring a man they knew to be regularly inebriated
· Couldn’t use this character evidence if the case was against the employee himself
· Does not involve propensity because not about what operator would do given prior conduct, but rather about what his employer knew about his prior conduct
· 3. The character of a parent in a child custody case
· Berryhill v. Berryhill: When, during a custody hearing, a question is directed towards the respondent asking whether he had ever killed anyone, the relevant attempt to show a specific act of bad character bearing on the fitness of the respondent should be admissible
· Evidence goes to character but is permissible because fitness or character is one of the elements for custody
· 4. The “status” of the defendant in juvenile justice case
· 5. In criminal cases, character is mainly in issue during an entrapment defense
· U.S. v. Baez: When a defendant indicates that he will raise a defense of entrapment at trial, and the government seeks to introduce evidence of defendant’s statements, conduct, and prior weapons convictions to show the defendant’s predisposition to commit the charged weapons offenses, the evidence of defendant’s predisposition was not barred
FRE 405(a) When evidence of a person’s character or character trait is admissible, it may be proved by testimony about the person’s reputation or by testimony in the form of an opinion. On cross-examination of the character witness, the court may allow an inquiry into relevant specific instances of the person’s conduct.
· Proponent of evidence of some specific prior instance in which person acted in conformity with that trait is prohibited
· Cross examiner may ask the character witness about general reputation questions or of specific conduct to rebut the reputation
· Cross-examiner is not allowed to introduce independent evidence to support her question, but must rest satisfied with the witness answer even if she knows the witness lied
· Proponent cannot rebut with specific evidence to re-establish reputation, but can only get the witness to reassert the opinion of good reputation
· Although character evidence is not admissible for the prosecution, a defendant may introduce positive character evidence about himself, but the witness may not base his testimony on anything but hearsay
· The witness cannot testify about specific things that prove the good character, but rather can only summarize what he has heard in the community
· When the defendant puts his character at issue, the prosecution may then introduce contradictory witnesses to show that damaging rumors, whether true or not, were afloat in the same community and the prosecution may cross-examine the defendant’s witness to determine their credibility
· Michelson v. U.S.: When a defendant introduces character witnesses to testify as to his good reputation in the community, and the prosecution cross-examines by asking them if they had heard of his arrest twenty years prior, which would tend to weaken the assertion that he was known as an honest and law-abiding citizen, the cross-examination was permissible because the judge ascertains that the questioned event in fact happened and gave a limiting instruction
· Question is whether the prior arrest is admissible under 404(a) and then whether it is admissible under 405(a)
· Virgin Islands v. Roldan: When defendant asks the prosecution’s witness about the defendant’s social habits to establish that defendant had little contact with anyone and would therefore be unlikely to have any reason to murder anyone, and the witness responds with “He is a man that never bother anybody,” the court’s admission of the prosecution’s questioning of if the witness knew of his murder conviction was permissible because the witness’s response to defendant’s question was not a gratuitous, unsolicited remark and thus the defendant had put his character in issue
· Cross examiner must have a reasonable, good faith belief that the person did the specific act that they are inquiring about
· U.S. v. Krapp: When prosecution asks “Are you aware that defendant’s husband with her knowledge omitted cash income from their tax return?”, there was evidence presented that prosecution had good basis for the belief
· Evidence of good conduct is not admissible to negate criminal intent
· U.S. v. Setien: When a character witness in a drug trafficking trial testifies that the defendant, his friend, repeatedly refused to get involved in his drug trafficking business and constantly reminded the witness that he was harming society, the testimony was irrelevant and inadmissible because it was merely an attempt to portray the defendant as a good character through the use of prior good acts thus the trial judge properly exercised his discretion in excluding this testimony as inadmissible character evidence
· Under Rule 405(a), admissible character evidence may be introduced in the form of opinion or reputation testimony, but specific instances of the defendant’s character may only be introduced if that character is in issue
· U.S. v. Ford: When defendant in a wire fraud trial seeks to testify that she helped an investigation into a different fraud case that she was not involved in to show that she had a law-abiding character, the testimony was inadmissible because the testimony was about a specific instance of her character and the defendant’s law-abidingness, or lack thereof, was not an essential element of the charge or defense, thus the court did not abuse its discretion by excluding the testimony
Rule 404(a)(2) and Rule 405(a) operate together to specify who may introduce evidence of character in a criminal case, and what form that evidence may take
· Rule 404(a)(2) provides that only the defendant may open the door to character evidence if the character is not in issue
· Rule 405(a) is relatively unique among the rules of evidence in specifying that the evidence introduced may only take a certain form: oral testimony in the form of opinion or reputation evidence, offered by the witness on the stand
· Opinion and reputation evidence takes the form of general impressions as to the defendant’s character
· Illustrations of the defendant’s character in the form of specific acts are absolutely prohibited on direct examination
· Evidence from sources other than the witness on the stand, such as documents or the statements from some other person, may not be introduced on direct or cross examination
· However, on cross examination, the opponent can ask questions as to the basis of the witness’s opinion or reputation testimony
· These questions are not themselves evidence
· They come into evidence in the form of the answers of the witness on the stand
FRE 404(b)(1) Evidence of a crime, wrong, or other act is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character.
· FRE 404(b)(2) This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident (MOIPPKIAL). On request by a defendant in a criminal case, the prosecutor must:
· (A) provide reasonable notice of the general nature of any such evidence that the prosecutor intends to offer at trial; and
· (B) do so before trial — or during trial if the court, for good cause, excuses lack of pretrial notice.
· (b)(1) prohibits going from specific act (past crime) to general character trait (this defendant is a bad guy) and back to specific act again (charged crime) but (b)(2) allows for the past crime specific act to be admitted to prove a specific fact (MotiveIntent(absence of)Mistake or accidentIdentityCommon plan) so long as it does not go through the generalized character trait
· Evidence can be admitted for MIMIC purposes, even if inadmissible for character purpose and can be limited with Rule 105 instruction
· Where extrinsic offense evidence is relevant to a 404(b)(2) issue, it may be admissible if (1) the evidence is relevant to an issue other than the defendant’s character propensity and (2) the evidence possesses probative value that is not substantially outweighed by its undue prejudice and meets the other requirements of Rule 403
· U.S. v. Beechum: When the prosecution introduces two credit cards that the defendant had in his possession which were not issued to him but were shipped to two addresses ten months prior on the defendant’s mailing route in order to establish that the defendant intentionally possessed a silver dollar he knew to be stolen from the mail, the evidence of defendant’s past actions was admissible because it was used to show his intent regarding returning the dollar and the credit card evidence was the strongest evidence to prove intent
· Specific act evidence: silver dollar in wallet
· Impermissible inference: hoarded past stolen items so would keep this one
· Permissible inference: intended to keep cards
· U.S. v. Boyd: When a defendant is charged with trafficking marijuana and the prosecution introduces evidence that he used drugs, the evidence was admissible because it was used as proof for his motive in participating in the conspiracies and its probative value was not substantially outweighed by its prejudicial effect because the evidence of his personal drug use did not involve conduct any more sensational or disturbing than the crimes with which he was charged
· Specific act evidence: used drugs
· Impermissible inference: used drugs before so is a drug user now
· Permissible inference: motive to sell drugs on this occasion
· U.S. v. DeJohn: When a defendant is charged with publishing two Treasury checks, and evidence is introduced of security guard stating that he had previously stopped defendant for being behind the YMCA desk, and other evidence is introduced by an officer that he found a Treasury check on the defendant who told him he got from the mailbox behind the YMCA desk, the evidence was admissible because it was highly probative to show that the defendant had the opportunity to steal the checks
· Specific act evidence: prior arrest and later found with another’s check
· Impermissible inference: caught before so is a thief in general
· Permissible inference: Opportunity to access mailbox
· Lewis v. U.S.: When a defendant is convicted for burglary of a post office and destruction of government property, and evidence testimony was admitted that defendant had participated in the burglary of a garage store earlier that evening, the court did not abuse its discretion in admitting the evidence because it established defendant’s plan and intent and because the defendant took tools from the store equipment needed for the post office burglary
· SAE: burglary earlier in the day to get burglars’ tools
· II: burglar before so is a burglar
· PI: Plan and intent to commit later burglary
· U.S. v. Crocker: When a defendant is convicted of conspiring to commit bank theft by cashing counterfeit checks, and the defendant’s role was to drive the co-conspirator the the various banks, evidence of defendant’s prior arrest with the co-conspirator in an automobile with counterfeit checks was admissible and the trial judge did not abuse his discretion because the prior arrest evidence was highly probative of defendant’s knowledge that the co-conspirator’s checks and drives to the banks were for an illicit purpose
· SAE: prior arrest with fake checks
· II: arrested before so is counterfeiter
· PI: Knowledge that co-conspirator is a counterfeiter
· U.S. v. Dossey: When defendant is convicted of bank robbery in Arkansas, and evidence testimony is introduced by the bank teller describing the robber as “looking like” the appellant, and other testimony is introduced that defendant told the witness in detail how she robbed the bank and what she wore and that the witness and the defendant thereafter robbed a bank in Arizona with the defendant in the same manner and wearing the same attire as the Arkansas robbery, the evidence of the Arizona robbery was admissible to prove the identification of the person who robbed the Arkansas bank because the modus operandi and disguise are greatly similar and the two incidents were close in time
· SAE: wig and glasses disguise
· II: robbed bank so is bank robber
· PI: unusual or signature identifying feature
· Evidence that the defendant commits crime in a unique or signature manner that is sufficiently unusual to operate as a singular identifier marking out the defendant from other people committing the same class of crimes is admissible
· Unique disguise, or other usual and distinctive way of doing things
· U.S. v. Wright: When defendant is charged with making drug sales to undercover cops, and the prosecution introduces evidence of a phone recording in which the defendant brags about being a drug dealer but does not admit to the charged drug sales and does not admit to any other drug crimes, the evidence is inadmissible because intent was not at issue and does not help to clear up a question of identification or establish a modus operandi or otherwise illuminate the particular conduct of which the defendant is accused
· SAE: Taped bragging about being drug dealer
· II: Person who brags about being a dealer is a dealer
· PI: None (already identified dealer and can’t establish intent to sell)
· Saying that someone’s voice on a recording is the defendant’s is not specific or unique enough to be admissible as a 404(b)(2) identification
· U.S. v. Davis: When defendant is convicted of possession of cocaine with intent to distribute, and the government introduces evidence of his two prior convictions for possession to show that the defendant recognized the cocaine in the current occasion, the prior conviction evidence was inadmissible because there was no showing that possession cocaine is the same is distributed cocaine in appearance, quality, or form
· SAE: Prior cocaine possession conviction
· II: Person convicted of drug possession is drug user able to recognize drugs
· PI: None (prior possession inadmissible to prove intent to distribute)
· U.S. v. Ekiyor: When defendant is charged with possession with intent to distribute cocaine after cocaine is found in his locked suitcase to which he had the key, and the defendant seeks to compel the government to disclose information related to the smuggling of drugs by baggage handlers, such evidence is inadmissible because, although reverse 404(b) evidence might be admissible to show the propensity of one non-defendant person, the defendant here is trying to show only the propensity of an entire class of employees to engage in drug trafficking activities, and even if that was for some reason admissible, it slight probative value would be substantially outweighed by the probative dangers of confusion, misleading, and undue delay
· SAE: baggage handlers tampered with bags on prior occasions
· II: Because handler did it before they did it on this occasion
· PI: None
· Anyone can raise a 404(b) issue, in this case it’s the defendant, in which case the same type of inference making is the same and inadmissible whether the specific act is introduced by the plaintiff or the defendant
· The line between 404(b)(1) impermissible character propensity evidence and 404(b)(2) permissible MIMIC purpose is not easily distinguishable
· It’s just about making the argument for which box the evidence fits in
· Admissibility of Rule 404(b)(2) evidence of prior crime, wrong, or bad act depends upon Rule 104(b)’s sufficiency standard (jury can reasonably conclude that the act occurred and that the defendant was the actor), not 104(a)’s higher balance of evidence standard
· Huddleston v. U.S.: When the prosecution attempts to introduce evidence of past stolen televisions being sold by defendant in a trial for the defendant’s selling of stolen video tapes, and there is evidence of the law price of the televisions, the large quantity offered for sale, and petitioner’s inability to produce a bill of sale, and also evidence that the televisions were obtained by the defendant’s accomplice, there was sufficient evidence that would allow the jury to reasonably conclude that the televisions were stolen and thus the trial court properly admitted the similar act evidence
· Rule 404(b) proponent will usually ask for a Rule 105 limiting instruction to prevent the potential impermissible Rule 404(a) inferences they might otherwise draw
· If evidence is admissible under Rule 404(b), it still must be determined whether the probative dangers of the evidence substantially outweighs its probative value (Rule 403)
FRE 406 Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice. The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness.
· Character is a generalized description of one's disposition, or of one's disposition in respect to a general trait, such as honesty, temperance, or peacefulness. Habit is more specific, describing one's regular response to a repeated specific situation. If we speak of character for care, we think of the person's tendency to act prudently in all the varying situations of life, in business, family life, in handling automobiles and in walking across the street. A habit, on the other hand, is the person's regular practice of meeting a particular kind of situation with a specific type of conduct, such as the habit of going down a particular stairway two stairs at a time, or of giving the hand-signal for a left turn, or of alighting from railway cars while they are moving. The doing of the habitual acts may become semi-automatic.
· Equivalent behavior on the part of a group is designated “routine practice of an organization” in the rule.
· The uniformity of one's response to habit is far greater than the consistency with which one's conduct conforms to character or disposition
· Character is a generalized propensity to act in confirmatory with a trait
· We are responsible or accountable for our acts
· Sometimes phrased in terms of “moral” connotations
· Habit
· Specific stimulus
· Regular, if not invariable response
· Few moral overtones
· Automatic response to certain stimuli
· There are two theories for understanding habits
· The psychological theory focuses on the nonvolitional or semiautomatic nature of a habit
· The probability theory focuses entirely on a person’s regular response to a specific situation
· Some acts may be semiautomatic but not regular (such as withdrawing a hand from a hot cup of tea) and some acts may be regular but not semiautomatic (giving a well-practiced handshake every time a player scores a goal)
· Habit is usually proved with witness testimony as to prior specific instances of conduct
· Must be sufficient sample evidence
· The two ways to distinguish habit evidence from character evidence
· Character evidence involves a few acts and an inference to the defendant’s general character, whereas in habit evidence the regular repetition of the acts is direct evidence of the habit
· Character evidence is used to say that a person is a good or a bad person, whereas habit evidence is more morally neutral and does not make values judgments
· If evidence shows the conduct was a regular response to a repeated stimulus and also nonvolitional, the conduct is habit under any theory
· If evidence is regular but volitional ,theories produce different results
· If irregular and volitional, not a habit evidence under either theory
· If irregular and nonvolitional ,theories product different results
· Levin v. U.S.: Rabbi’s testimony as to the religious “habits” of the accused, offered as tending to prove that he was at home observing the Sabbath rather than out obtaining money through larceny by trick, was properly excluded
· Although regular, it was volitional, and the testimony seemed value-laden
· Whittemore v. Lockheed: Proper admission of evidence that plaintiff's intestate had on four other occasions flown planes from defendant's factory for delivery to his employer airline, offered to prove that he was piloting rather than a guest on a plane which crashed and killed all on board while en route for delivery
· Although volitional, it was regular, and the testimony was not value-laden
· Kornberg v. U.S.: When a patient undergoes an ear procedure that results in nerve damage, and on appeal he claims that he was not given sufficient information about the risks of the procedure to allow him to give informed consent, and the court admits evidence of the regular practices and routines of the two doctors and of the medical center in which one of the doctors testified that she performed approximately 40 such procedures in her six years of residency, and that in each preoperative visit she went over the risk of damage that the plaintiff suffered, that evidence of habit-and-routine was admissible because it was testimony concerning the doctor’s typical practices
· Ortiz v. City of New York: Expert testimony regarding a witness’s addiction to alcohol or medical records pertaining to a party’s alcoholism may be admissible if the presence of the addiction is relevant to the issues at trial
· Hypo: The routine practice of reading a novel before going to bed, while customary, could not be habitual because it is volitional, whereas the regular practice of turning the pages of the novel with one’s left hand could be habitual because of its mechanical or automatic nature
· Hypo: Evidence that a litigant regularly reads mystery novels before going to bed to prove that the litigant was doing so on the night in question could be excluded under the psychological theory, since reading is volitional, or admitted under the probability theory, since the litigant’s behavior was specific and sufficiently regular
Sexual Assault and Child Molestation
FRE 412 places a categorical limit on a criminal defendant’s right to use character evidence to prove a witness’s past sexual behavior or her disposition to engage in sexual conduct with limited exceptions
· (a) The following evidence is not admissible in a civil or criminal proceeding involving alleged sexual misconduct:
· (1) evidence offered to prove that a victim engaged in other sexual behavior; or
· Past sexual behavior connotes all activities that involve actual physical conduct, i.e. sexual intercourse and sexual contact, or that imply sexual intercourse or sexual contact
· U.S. v. Galloway: Use of contraceptives inadmissible since use implies sexual activity
· U.S. v. One Feather: Birth of an illegitimate child inadmissible)
· State v. Carmichael: Evidence of venereal disease inadmissible)
· (2) evidence offered to prove a victim’s sexual predisposition.
· Admission of such evidence would contravene Rule 412's objectives of shielding the alleged victim from potential embarrassment and safeguarding the victim against stereotypical thinking
· Unless the (b)(2) exception is satisfied, evidence such as that relating to the alleged victim's mode of dress, speech, or life-style will not be admissible
· (b) Exceptions.
· (1) The court may admit the following evidence in a criminal case:
· (A) evidence of specific instances of a victim’s sexual behavior, if offered to prove that someone other than the defendant was the source of semen, injury, or other physical evidence;
· (B) evidence of specific instances of a victim’s sexual behavior with respect to the person accused of the sexual misconduct, if offered by the defendant to prove consent or if offered by the prosecutor; and
· Admissible pursuant to this exception might be evidence of prior instances of sexual activities between the alleged victim and the accused, as well as statements in which the alleged victim expressed an intent to engage in sexual intercourse with the accused, or voiced sexual fantasies involving the specific accused
· (C) evidence whose exclusion would violate the defendant’s constitutional rights.
· For example, statements in which the victim has expressed an intent to have sex with the first person encountered on a particular occasion might not be excluded without violating the due process right of a rape defendant seeking to prove consent
· Where evidence of prior sexual activity is essential to a claim or defense, there is a Sixth Am. and Due Process right to raise that defense
· (2) In a civil case, the court may admit evidence (opinion or specific act) offered to prove a victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy.
· This test for admitting evidence offered to prove sexual behavior or sexual propensity in civil cases differs in three respects from the general rule governing admissibility set forth in Rule 403
· First, it reverses the usual procedure spelled out in Rule 403 by shifting the burden to the proponent to demonstrate admissibility rather than making the opponent justify exclusion of the evidence
· Second, the standard expressed in subdivision (b)(2) is more stringent than in the original rule; it raises the threshold for admission by requiring that the probative value of the evidence substantially outweigh the specified dangers
· Finally, the Rule 412 test puts “harm to the victim” on the scale in addition to prejudice to the parties
Rule 412 aims to safeguard the alleged victim against the invasion of privacy, potential embarrassment and sexual stereotyping that is associated with public disclosure of intimate sexual details and the infusion of sexual innuendo into the factfinding process
· The exposure of a witness' motivation in testifying is a proper and important function of the constitutionally protected right of cross-examination under the  Sixth Amendment Confrontation Clause, which provides the right to be confronted with the witness against him and includes the right to conduct reasonable cross-examination
· Olden v. Kentucky: When a petitioner asserts that he and the victim engaged in consensual sexual acts and that the victim, out of fear of jeapordizing her relationship with a witness whom she was having an extramarital affair with at the time and is now living with, lied when she told the witness that she was raped and has continued to lie since, the evidence of the victim and the witness’s cohabitation was improperly excluded because a reasonable jury might have received a significantly different impression of the witness's credibility had defense counsel been permitted to pursue his proposed line of cross-examination
· When the trial court held that petitioner's right to effective cross-examination was outweighed by the danger that revealing victim’s interracial relationship would prejudice the jury against her, the limitation was not reasonable because speculation as to the effect of jurors' racial biases cannot justify exclusion of cross-examination with such strong potential to demonstrate the falsity of the victim’s testimony
· In sexual offense cases, Rule 412(a) generally prohibits evidence of the victim’s sexual behavior, with an exception under Rule 412(b)(1)(A) for evidence of specific instances of a victim’s sexual behavior, if offered to prove that someone other than the defendant was the source of semen, injury, or other physical evidence
· U.S. v. Willis: When an appellant admits to having sex with the victim but alleges that it was consensual, and the appellant attempts to admit DNA evidence showing that the victim had sex with her boyfriend before having sex with him in order to show her motive to lie because she did not want her boyfriend to find out, the district court did not exceed its discretion in excluding it because evidence that the victim had sex with another individual does not tend to make it more or less probable that the victim consented to sex with the appellant
· Courts retain wide latitude insofar as the CC is concerned to impose reasonable limits on cross-examination based on concerns about harassment, prejudice, confusion of the issues, the witness’s safety, or interrogation that is repetitive or only marginally relevant
· Courts have to decide how important a piece of evidence is to a legitimate line of defense and how likely it is that the evidence will sidetrack the trial in inappropriate ways, similar to 403 balancing test
· U.S. v. Thompson: When a defendant is charged with running a prostution ring by using physical and psychological coercion, and the defendant attempts to present evidence concerning the victims’ sexual behavior, including prostition, prior to and subsequent to the time period in issue, the exclusion of such evidence was proper because the victims' pre- and post-indictment sexual behavior is irrelevant to, and therefore does not provide a defense for, what the Government must prove since whether the victims engaged in acts of prostitution before or after their [alleged] encounters with the Defendant would only prove other people may be guilty of similar offenses of recruiting, enticing, or causing these victims to engage in a commercial sex act, and because the unchastity of a victim has no relevance to the victim’s credibility as a witness
· A plaintiff's private and consensual sexual activities do not constitute a waiver of his or her legal protections against unwelcome and unsolicited sexual harassment
· Polo-Calderon: When the plaintiff alleges his supervisor sexually harassed him, and the defendant seeks to introduce evidence of the plaintiff’s private dating life outside of the alleged relationship and from individuals unrelated to the workplace as relevant to the plaintiff’s credibility, that evidence is inadmissible because it is the type of intrusive generalized questions about past, private, consensual sexual conduct that courts have found marginally (if at all) probative to sexual-harassment claims, highly prejudicial, and likely to harm the plaintiff
Rules 413-415 govern the character of the defendant in sexual misconduct cases
· In cases of sexual assault on an adult, or molestation of a minor, evidence of the defendant’s prior acts of assault or moelstation are generally admissible, so long as the defendant is given sufficient notice
FRE 413
· (a) In a criminal case in which a defendant is accused of a sexual assault, the court may admit evidence that the defendant committed any other sexual assault. The evidence may be considered on any matter to which it is relevant.
· (b) If the prosecutor intends to offer this evidence, the prosecutor must disclose it to the defendant, including witnesses’ statements or a summary of the expected testimony. The prosecutor must do so at least 15 days before trial or at a later time that the court allows for good cause.
FRE 414
· (a) In a criminal case in which a defendant is accused of child molestation, the court may admit evidence that the defendant committed any other child molestation. The evidence may be considered on any matter to which it is relevant.
· Child means a person below the age of 14
· (b) If the prosecutor intends to offer this evidence, the prosecutor must disclose it to the defendant, including witnesses’ statements or a summary of the expected testimony. The prosecutor must do so at least 15 days before trial or at a later time that the court allows for good cause.
FRE 415
· (a) In a civil case involving a claim for relief based on a party’s alleged sexual assault or child molestation, the court may admit evidence that the party committed any other sexual assault or child molestation. The evidence may be considered as provided in Rules 413 and 414.
· (b) If a party intends to offer this evidence, the party must disclose it to the party against whom it will be offered, including witnesses’ statements or a summary of the expected testimony. The party must do so at least 15 days before trial or at a later time that the court allows for good cause.
Rape shield statutes are motivated in part by versions of the same concerns that have traditionally motivated the character evidence rule, particulary the danger that the jury will overvalue or misuse the evidence
· Idea is that fact finders tend to undervalue the testimony of people who are sexually assaulted
Despite congressional judgment to remove the propensity bar to admissibility of certain evidence involving similar crimes of sexual assault and child molestation, Rule 403’s balancing test must be applied to allow Rule 413/4/5 its intended effect that evidence of prior sexual offenses should ordinarily be admissible
· U.S. v. LeCompte: When a district court rules that, in a case of defendant’s sexual assault of his niece, evidence of the defendant’s prior sex offenses against another niece is inadmissible because although allowed by Rule 414 its probative value was substantially outweighed by the probative danger of unfair prejudice, the district court erred in its assessment because the prior sexual offense was substanitally similar to those allegedly committed in the present case and because the danger of misuse and unfair prejudice is found in all propensity evidence that is generally barred but Congress intended to specifically overrule in these types of cases
· U.S. .v Majeroni: When the government seeks to introduce evidence to a case of child pornography possession that the defendant had previously been convicted of the same crime, and the defendant argues that the prior charges should be excluded under Rule 403 because it has been more than a decade between the charges and the government has a significant amount of other evidence to meet its burden of proof, the evidence should be admitted because the passage of less than 12 years between charges does not make the prior conviction admission unduly prejudicial and because the prior charge is uniquely probative to prove defendant’s knowledge of the possession
· Jury could weigh for itself the passage of time
· U.S. v. Cunningham: Propensity evidence and motive evidence need not overlap, but they do overlap when the crime is motivated by a taste for engaging in that crime or a compulsion to engage in it, rather than by a desire for pecuniary gain or for some other advantage to which the crime is instrumental in the sense that it would not be committed of the advantage could be obtained as easily by a lawful route
· No special rules analogous to Rules 413-415 is necessary to make evidence of the earlier arson of an arsonist who receives sheer joy of watching a fire, because Rule 404(b) expressly allows evidence of prior wrongful acts to establish motive
Policy-Oriented Forbidden Inferences
Evidence of subsequent remedial measures is typically inadmissible to prove fault; settlement efforts generally cannot be proved to show the merit or weakness of a claim or criminal; humanitarian payments typically are inadmissible to demonstrate liability; and the presence or absence of liability insurance generally cannot be proved to show fault or lack of fault
FRE 407 Subsequent Remedial Measures
· When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove:
· Negligence;
· culpable conduct;
· a defect in a product or its design; or
· a need for a warning or instruction.
· But the court may admit this evidence for another purpose, such as impeachment or — if disputed — proving ownership, control, or the feasibility of precautionary measures.
Two grounds for this Rule
· The rule rejects the notion that “because the world gets wiser as it gets older, therefore it was foolish before”
· Encouraging people to take, or at least not discouraging them from taking, steps in furtherance of added safety
Exclusion is called for only when the evidence of subsequent remedial measures is offered as proof of negligence or culpable conduct
· In effect it rejects the suggested inference that fault is admitted
· Other purposes are, however, allowable, including ownership or control, existence of duty, and feasibility of precautionary measures, if controverted, and impeachment
· Boeing Airplane Co. v. Brown: When an airplane manufacturer used an allegedly defectively designed alternator shaft which caused a plane crash, the admission of evidence of subsequent design modification was proper for the purpose of showing that design changes and safeguards were feasible
· Powers v. J. B. Michael & Co.: When a road contractor was allegedly negligent for failing to put out warning signs, the admission of evidence that defendant subsequently put out signs was proper to show that the portion of the road in question was under defendant's control
· Clausen v. Storage Tank: When the court admitted evidence that three years after the injury sustained by the plaintiff, the owner of the facility replaced the ramp on which the plaintiff fell with steps, the admission was not plain error because control of the ramp area where the injury was sustained was a material issue in the case, the judge gave a limiting instruction as to the impermissible fault use, and whatever can be said for such arguments had Storage Tank preserved its right to argue the merits, they do not come close to demonstrating that it was plain error for the district court to believe that the evidence carried at least some probative weight as to who controlled the ramp in 1989
· Defendant must first contest the feasibility of a warning before the subsequent warning would become admissible
· In re Asbestos Litigation: When plaintiff’s husband worked with asbestos manufactured by defendant, and the husband died from asbestos poisoning, and the court admitted evidence that the defendant placed warnings on its asbestos product after the husband’s last exposure, the evidence was inadmissible as subsequent remedial measures under Rule 407 because defendant at no point argued that it was unable to issue the warning thus feasibility was not a contested issue
Evidence of measures taken by the defendant prior to the “event” causing “injury or harm” do not fall within the exclusionary scope of Rule 407 even if they occurred after the manufacture or design of the product
The policy of excluding subsequent remedial improvements to prevent discouraging the improvement of dangerous products is not implicated where the evidence concerns remedial measures taken by an individual or entity that is not a party to the lawsuit, thus Rule 407 does not apply to subsequent remedial measures taken by a non-party
· Diehl v. Blaw-Knox: When plaintiff is severely injured by a machine manufactured by the defendant, and the plaintiff sues the manufacturer for negligence and defective product design but not the company he was working for, and the plaintiff seeks to introduce testimony of the company’s mechanic that the mechanic modified the machine in response to the accident and for the purpose of preventing similar accidents, the trial court improperly excluded the testimony because the evidence of subsequent remedial measures was taken by the non-party company
· Subsequent modification could have been made at the time it was produced, even though it was made almost 30 years later, which is why it is relevant
Applies when a person has sustained harm or injury and the other person has subsequently taken steps to prevent future harm
· Not for some other purpose, such as making the property look better
FRE 408 Settlement Efforts
· (a) Evidence of the following is not admissible — on behalf of any party — either to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or a contradiction:
· (1) furnishing, promising, or offering — or accepting, promising to accept, or offering to accept — a valuable consideration in compromising or attempting to compromise the claim; and
· (2) conduct or a statement made during compromise negotiations about the claim — except when offered in a criminal case and when the negotiations related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority.
· (b) The court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.
Two grounds
· Offer to compromise may be motivated by a desire for peace rather than from any concession of weakness of position
· Promotion of public policy favoring the compromise and settlement of disputes
Since the rule excludes only when the purpose is proving the validity or invalidity of the claim or its amount, an offer of settlement for another purpose is not within the rule
· Although settlement letters are inadmissible to prove liability or amount, they are admissible when the evidence is offered for another purpose, such as to establish an independent violation unrelated to the underlying claim that was the subject of the correspondence
· Carney v. American University: When an appellant attempts to introduce evidence of a letter sent to her from the university acknowledging that she might be entitled to more severance compensation around the same time that she notified the university that she intended to sue for discrimination, but the trial court excluded the evidence because Rule 408 prohibited appellant from relying on settlement correspondence to establish causation, the evidence was improperly excluded because the settlement correspondence was offered not to prove that the university discriminated against her (the underlying claim that was the subject of the correspondence), but to show that the university committed an entirely separate wrong by conditioning her benefits on a waiver of her rights
· Exempt from the absolute prohibition of Rule 408 is evidence focused on issues different from the elements of the primary claim in dispute
· PRL USA Holdings, Inc. v. U.S. Polo: When plaintiff sues defendant for trademark infringement for using logos on its clothing similar to its protected logo, and defendant attempts to introduce evidence that during compromise negotiations the plaintiff had consented to the defendant’s use of the logo, the court did not improperly admit the evidence because although it was evidence of a discussion during compromise negotiations, it was being used for an affirmative defense which raises issues different from the elements of a claim of infringement
This rule makes evidence of settlement or attempted settlement of a disputed claim inadmissible when offered as an admission of liability or the amount of liability
· The purpose of this rule is to encourage settlements which would be discouraged if such evidence were admissible
· If one party attempts to initiate negotiations with a settlement offer, the offer is excluded from evidence even if the counterparty responds with “I’m not negotiating with you” because the party who initiates negotiations should not do so at his peril
· U.S. v. Davis: When a defendant is a fraternity treasurer, and his successor notices hundreds of thousands of dollars in missing funds, and the defendant offered to compromise when he offered to split the $29,000 in checks to cash he thought the fraternity had discovered, and the government sought to introduce the settlement offer in order to prove defendant’s guilty/liability, the district court abused its discretion in permitting the successor to testify regarding the defendant’s offer of settlement and the statements that followed
· Although an effort to “buy off” the prosecution or a prosecuting witness in a criminal case is not within the policy of the rule of exclusion, evidence that defendant offered to split the difference of $29,000 should not be admitted because he was not trying to bribe the successor rather he was proposing to pay the money to the fraternity and because the evidence was not being used to prove an effort to obstruct a criminal investigation but rather to reveal the defendant’s consciousness of guilt/liability
· Have to ask whether this is a settlement negotiation or a bribe
· If it is a bribe, it is not a 408 prohibition
· But both Hammond and the prosecution concede that the evidence was not being introduced as evidence of a bribe
· The question of whether statements made in connection with settlement negotiations is whether the statements or conduct were intended to be part of the negotiations towards the compromise, and there is no requirement of a pre-trial understanding or agreement between the parties regarding the nature of the work done towards the compromise
· Ramada Development Co. v Rauch: When plaintiff hired defendant to construct its hotel, and the defendant failed to complete payments because of defects in the construction, and the parties attempted to negotiate a settlement, and an architect was commissioned by plaintiff to prepare a report that would function as a basis of settlement negotiations regarding the alleged defects in the motel, the court properly held the report inadmissible under Rule 408 because the report was a collection of statements made in an effort to compromise
· Hypo: Plaintiff sues Defendant for negligence following an intersection collision between their cars after one of them ran a red light. Plaintiff’s car was damaged, though Plaintiff suffered no physical injury. Assume that at the scene, both parties claimed the other ran the red light. Plaintiff wishes to testify that a month later, after Plaintiff notified Defendant in writing that it cost $2,500 to fix the car, Defendant called Plaintiff and said, “I admit that I ran the light, but there’s no way your car had that much damage. I think we can work things out more reasonably.” Defendant objects. How should the court rule?
· Sustain, because the defendant is contesting the financial amount of the damage in a way indicative that the defendant is negotiating/contesting the amount of the claim
· Hypo: Defendant’s states to Plaintiff was “I was in the wrong, but I can only scrape together $1,000. Will you accept that?” Defendant objects. How should the court rule?
· Overrule, because defendant concedes liability, but doesn’t look like the defendant is contesting the amount rather is conceding the amount and offering the $1,000
· Always ask if the amount is in dispute with an ongoing negotiation over what the amount ought to be, or does the defendant concede that they owe the amount the plaintiff is asking for but says they cannot pay it
· If defendant concedes liability and amount, the statements made during settlement negotiations is admissible
· Broad because Rule 408 extends not only the offer to settle but also to the communications or conduct between the parties during the negotiation process, which is interpreted broadly
FRE 410 Criminal Settlements Not Resulting in Convictions
· (a) In a civil or criminal case, evidence of the following is not admissible against the defendant who made the plea or participated in the plea discussions:
· (1) a guilty plea that was later withdrawn;
· (2) a nolo contendere plea;
· (3) a statement made during a proceeding on either of those pleas under Federal Rule of Criminal Procedure 11 or a comparable state procedure; or
· (4) a statement made during plea discussions with an attorney for the prosecuting authority if the discussions did not result in a guilty plea or they resulted in a later-withdrawn guilty plea.
· (b) The court may admit a statement described in Rule 410(a)(3) or (4):
· (1) in any proceeding in which another statement made during the same plea or plea discussions has been introduced, if in fairness the statements ought to be considered together; or
· (2) in a criminal proceeding for perjury or false statement, if the defendant made the statement under oath, on the record, and with counsel present.
Absent some affirmative indication that the agreement was entered into unknowingly or involuntarily, an agreement to waive the exclusionary provisions of the plea-statement rules of Rule 410 is valid and enforceable
· U.S. vo Mezzanatto: When a defendant agreed to the prosecutor’s condition that respondent would have to agree that any statements he made during a cooperation meeting could be used to impeach any contradictory testimony he might give at trial if the case proceeded that far, and at trial the defendant makes contradictory claims to the ones made in the meeting, and evidence of the inconsistent statements between the meeting and the testimony is introduced, the evidence was not improperly admitted
· Waiver provisions should be limitless because there is no analytically coherent boundary between waivers for purposes of impeachment or rebuttal and waivers for the prosecution’s case-in-chief
· U.S. v. Mergen: When a defendant signed a cooperation agreement with the government that included a specification that defendant waived his rights to object to the use of such evidence in any prosecutions resulting from the breach of the agreement, and pled guilty pursuant to the agreement, but later the agreement fell apart because the defendant lied and the case went to trial, evidence of the statements admitting guilt should be admitted
· Mezaznatto has reduced Rule 410 to a default provision, and federal courts have tended to enforce Mezzanatto waivers in all four of the situations in which they can operate
· It has not been decided if the other rules are also waivable, although they are waived all the time just by failure to object
· 410 is the only one SCOTUS has specifically discussed
· Only applies to negotiations, not a defendant’s uncontested admissions made and finalized during a guilty plea that is not withdrawn, which is admissible in trial
FRE 409 Medical Payments
· Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury.
Contrary to Rule 408, dealing with offers of compromise, the present rule does not extend to conduct or statements not a part of the act of furnishing or offering or promising to pay
· Communication is essential if compromises are to be effected, and consequently broad protection of statements is needed
· This is not so in cases of payments or offers or promises to pay medical expenses, where factual statements may be expected to be incidental in nature
FRE 411 Insurance
· Evidence that a person was or was not insured against liability is not admissible to prove whether the person acted negligently or otherwise wrongfully. But the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice or proving agency, ownership, or control.
Charter v. Chleborad: When plaintiff suffers complications after surgery resulting in his legs being amputated, and the plaintiff offers testimony by another surgeon that the complications were the result of the defendant surgeon’s negligence, and in the rebuttal, the defendant offers testimony of an attorney who said that the witness doctor had a reputation for lying, and evidence that the attorney was employed in part by the same liability carrier who represented the defendant was excluded, that evidence should have been admitted because the evidence was used to show possible bias of the witness
Higgins v. Hicks Co.: When plaintiffs are killed when they lost control of their vehicles while driving on road under construction, and they sue the construction company and the state claiming they were negligent in opening without adequate warning signs, and the court excluded evidence that the State carries liability insurance, the evidence should not have been admitted
WITNESS TESTIMONY
Trial Mechanics
Rule 611 empowers judge to control order of examining witnesses and the way they are questioned so long as they don’t abuse their discretion and is being justified with one of the Rule 102 values
FRE 611 Mode and Order of Examining Witnesses and Presenting Evidence
· (a) The court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to:
· (1) make those procedures effective for determining the truth;
· (2) avoid wasting time; and
· (3) protect witnesses from harassment or undue embarrassment.
· Pertinent circumstances include the importance of the testimony, the nature of the inquiry, its relevance to credibility, waste of time, and confusion
· Alford v. U.S.: While the trial judge should protect the witness from questions which go beyond the bounds of proper cross-examination merely to harass, annoy or humiliate, this protection by no means forecloses efforts to discredit the witness
· (b) Cross-examination should not go beyond the subject matter of the direct examination and matters affecting the witness’s credibility. The court may allow inquiry into additional matters as if on direct examination.
· May allow for broader scope on cross for things such as efficiency, such as by preventing the adverse party from needing to call the witness to stand on another day, but that is then treated as a direct examination
· (c) Leading questions should not be used on direct examination except as necessary to develop the witness’s testimony. Ordinarily, the court should allow leading questions:
· (1) on cross-examination; and
· (2) when a party calls a hostile witness, an adverse party, or a witness identified with an adverse party.
Evidence law leaves most questions regarding the mechanics of trial (order of proof and mode of examining witnesses) to the judge’s discretion, with a few loose constraints placed by rule and tradition
· Stone v. Peacock: When the judge requires plaintiff to testify first to present a chronology and defense cannot cross-examine, there was no reversible error because Rule 611(a) gives courts reasonable control over the order and presentation of evidence
· Traditionally plaintiff can call witnesses in any order they choose
· Accuracy and efficiency
· A plaintiff does not have an unfettered right to call defendants during his case in chief because Rule 611(a) places the mode and order of questioning in the trial court’s discretion, decisions which will not be disturbed on appeal unless they amount to an abuse of discretion that prejudices appellant's case
· Elgabri v. Lekas: When the trial judge limits the plaintiff direct examination during his case-in-chief of the defendants to subject matter that could not be obtained in any other fashion, but indicates that no limits would be placed on the scope of the plaintiff’s cross of the defendants, and the plaintiff is able to obtain the desired evidence on cross but objects to the order of presentation, the judge did not abuse her discretion
· Fairness and efficiency
· When the point of completion of a trial has been reached, the trial judge should be vested with substantial discretionary powers to bring the evidentiary phase to a close to curb the natural tendency of vigorous counsel to get in the final word
· U.S. v. Wilford: When the government presents a witness during rebuttal, and the defendants are not allowed by the trial judge to present evidence on surrebuttal to counter the witness’ testimony and to impeach his credibility, the judge did not abuse his discretion because although a party is normally entitled to impeach the credibility of an opponent’s witness, the investigator was not a key witness and his testimony was only cumulative in light of the other evidence
· The trial court may permit inquiry into additional matters on cross-examination as if on direct examination, and the decision is subject to reversal only if the appellant can show a clear abuse of discretion
· U.S. v. Carter: When a trial court allows the government to exceed the scope of direct examination when cross-examining a defense witness by asking questions that enabled the government to present evidence that it chose not to offer in its case in chief and that would not have been proper rebuttal, the judge did not abuse its discretion because the testimony had probative value
FRE 106 If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part — or any other writing or recorded statement — that in fairness ought to be considered at the same time.
· The rule of completeness places a limit on the judge’s Rule 612 discretion in controlling admission of evidence when it comes to written or recorded statements
· Permits one party to require another party to introduce more evidence than the latter desires to offer, or at least to have the latter party’s case-in-chief interrupted while additional evidence is offered
· Done to prevent misleading impressions created by taking matters out of context and because of the inadequacy of of repair work when delayed to a point later in the trial
· Provides protection against initial offers of incomplete writings and recordings that is not provided against initial offers of incomplete testimony
· The reason for limiting the Rule to writings and recordings, at least as to timing, was that a process of immediate interruption was thought to be unwieldy for witness testimony
· But many courts rely on the rationale of Rule 106 for oral testimony
A leading question is a question phrased in such a way as to suggest the desired answer
· There are long-standing exceptions to the general prohibition of leading questions on direct examination
· The most important of these allows leading questions for asking about undisputed preliminary matters or when necessary to develop the testimony, such as when the witness’s recollection needs refreshing, when the witness is a young child, or when the witness is a hostile witness, an adverse party, or the witness identifies with the adverse party
· A hostile witness is someone who is evading questions or is uncooperative in answering non-leading direct examination questions, or is interfering with the presentation of testimony
· U.S. v. Nabors: When prosecution asks a twelve-year-old witness what the defendants said when he discovered them in the basement, and he answers once but the prosecution asks “What exactly did they say?” and the judge allows the question which results in the boy saying “He said, ‘Oh shit, Tray’s here,’” it was proper for the prosecutor to ask the leading question because the prosecutor did not suggest the language used but rather pressed for a repetition of words previously used because of the boy’s understandable hesitation to curse in a formal proceeding and to use a word which does not implicate the defendants in the robbery but indicated some alarm at being discovered
· Ellis v. City of Chicago: When a police officer enter plaintiffs home and fatally shoots dog, and the plaintiff calls two police officers employed by the defendant city and present during the shooting and had worked closely with the defendant officer, the two officers qualified as witnesses identified with an adverse party and thus the judge incorrectly refused to allow leading questions on direct, but the error was not reversible because the plaintiff did not show a clear prejudice by the ruling because the officers were questioned at length and were not evasive or antagonistic, the plaintiff could ask one of the officers leading questions on cross, and plaintiffs do not indicate what additional testimony they would have elicited had they been permitted to employ leading questions in their direct
· When cross-examination really amounts to direct examination, such as when one defendant cross-examines a friendly witness called by a codefendant or when the cross is of a party by his own counsel after being called by the opponent, the traditional rule is that “cross-examination” must proceed without leading questions
Witness Testimony
A witness must be competent and can only testify to matters which he or she has personal knowledge of after giving an oath to tell the truth
FRE 601 Every person is competent to be a witness unless these rules provide otherwise. But in a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision
Modern view is that practically anyone should be allowed to testify so long as a witness can remember and communicate what they encountered, with the jury allowed to judge the witness’s credibility for itself
· Hearsay rule expresses worry about the jury will handle secondhand evidence, but the relaxed rules of competence express confidence in the jury’s ability to handle firsthand evidence
· The truth is more likely to be arrived at by hearing the testimony of all persons of competent understanding who may seem to have knowledge of the facts involved in a case, leaving the credit and weight of such testimony to be determined by the jury or by the court, rather than by rejecting witnesses as incompetent
· Rosen v. U.S.: When an appellant is tried, and his accomplice had previously pled guilty and sentenced for forgery but was brought as a government witness, and the appellant objected that he was not competent to stand as a witness because of his conviction but the trial court overruled the objection and allowed the testimony, the witness was competent to testify
· Judge determines whether the evidence is admissible, not whether the witness is believable
· Every witness is presumed competent to testify under Rule 601, unless it can be shown that the witness does not have personal knowledge of the matters about which he is to testify, that he does not have the capacity to recall, or that he does not understand the duty to testify truthfully
· This rule even applies to persons considered to be insane
· U.S. v. Lightly: When a defendant is tried for attempted murder of the victim, and defendant’s third cellmate was declared criminally insane and incompetent to stand trial thus the judge ruled he was not competent to testify as a witness even though he would testify he was the one who attacked the victim, the judge improperly disqualified the other inmate because his physician indicated that he had sufficient memory, that he understood the oath, and that he could communicate what he saw
· Being incompetent to stand trial does not make someone incompetent to be a witness
· Children, people with mental illness, and people addicted to drugs are not categorically deemed incompetent despite raising red flags, but rather must be able to recall what they encountered and can communicate that
· If a child is very young and finds difficulty in speaking during the trial, then can try to get their testimony out with leading questions, but if even at that point they can’t answer the questions, the judge might rule they are incompetent or absent
· Adult with dementia or amnesia might not have the capacity to remember
· Inclusive rule, so most people will be competent, and if they are having a hard time remembering, you can use leading questions
· Better assessed under 602
FRE 602 A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may consist of the witness’s own testimony. This rule does not apply to a witness’s expert testimony under Rule 703.
Among the few restrictions remaining on competence is that the witness testify from personal knowledge, with Rule 602 working in conjunction with the hearsay rule to limit trial testimony, generally, to firsthand accounts
· Personal knowledge is first hand knowledge acquired by direct perception through one of the five senses
· Hunches and guesses are not allowed
· One problem in deciding whether a witness has personal knowledge often involves deciding whether to believe the witness
· Personal knowledge of a witness is assessed under a sufficiency standard that favors admissibility (similar to Rule 104(b)) in that testimony should not be excluded for lack of personal knowledge if the proponent offers sufficient evidence that reasonable juror could believe that the witness had the ability and opportunity to perceive the event that he testifies about
· U.S. v. Hickey: When a defendant is convicted of drug charges in part because of a witness testimony, but on cross-examination defense counsel was able to expose his cocaine addiction, his claimed lack of memory, his uncertainty as to details, and several inconsistencies in his testimony, the trial judge did not abuse its discretion in permitting the testimony because although it may be unbelievable and his perception was possibly sometimes impaired, a reasonable juror could believe that the witness perceived the course of events to which he testified
· For the judge: Could a reasonable juror have believed that he perceived what he claimed to perceive despite his blackouts?
· For the jury: Is he credible and believable?
FRE 603 Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscience
Rule 603 requires witnesses make formal statement that they understand obligation to tell truth and understands the importance of telling the truth
· Oath can be entered in any form with no special verbal formula, so long as it establishes the witness’s commitment to truth-telling
Witness Impeachment and Rehabilitation
FRE 607 Any party, including the party that called the witness, may attack the witness’s credibility.
The point of live witness testimony is to have the jury be able to assess the credibility of the witness, with verdicts often turning on whose witnesses the jury believes to be more credible
· Credibility factors include perception ability, memory, sincerity, and narration
Evidence qualifies as impeachment if it is relevant because it suggests that a certain witness lacks credibility and therefore that his or her testimony should be disregarded
· There are five main modes of attack upon a witness’s credibility
· 1. Attack on the witness’s character for truthfulness, but lack of religious belief is not available as a basis of attack on credibility
· 2. Prior inconsistent statement between witness’s previous statement and the present testimony
· 3. Attack showing that the witness is biased and motivated to slant the testimony on account of emotional influences such as kinship for one party or hostility to another, or motives of pecuniary interest, whether legitimate or corrupt
· 4. Incapacity where witness lacks the ability to perceive or recall subject of testimony
· 5. Specific contradiction between witness’s present testimony and another fact
Although a criminal defendant cannot be compelled to take the stand in his own defense, once he chooses to testify he places his credibility in issue as does any other witness
· U.S. v. Lollar: When a witness is asked by the prosecution over appellant’s objection whether he would believe the appellant under oath, and the witness answers in the negative, the question and answer were admissible because although the defendant’s decision to testify does open the door to attacks on his general character, it does free the government to offer evidence bearing on his believability as a witness
Rule 607 makes it clear that the party who called the witness may attack the witness’s credibility, such as when calling a hostile witness or when trying to “remove the sting”
· Impeachment must precede rehabilitation
· A party cannot bolster the credibility of a witness unless that witness’s credibility has first been attacked
Intrinsic evidence is evidence obtained through the questioning of witnesses on the stand in the current proceeding
· It comes from the witness and is the witness’s answers to questions given while on the witness stand, whether those answers are provided on direct, cross, or redirect
· Extrinsic evidence would be anything else
· Documents, another witness, evidence of statements given by the testifying witness on a previous occasion, a video, or an audio recording
· Evidence of impeachment that comes from any source other than the impeached witness
FRE 608 develops the exception laid out in Rule 404(a)
· (a) A witness’s credibility may be attacked or supported by testimony about the witness’s reputation for having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about that character. But evidence of truthful character is admissible only after the witness’s character for truthfulness has been attacked.
· Opinion or reputation that the witness is untruthful specifically qualifies as an attack under the rule, and evidence or misconduct, including conviction of crime, and of corruption also fall within this category
· Evidence of bias or interest does not
· (b) Except for a criminal conviction under Rule 609, extrinsic evidence is not admissible to prove specific instances of a witness’s conduct in order to attack or support the witness’s character for truthfulness. But the court may, on cross-examination, allow them to be inquired into if they are probative of the character for truthfulness or untruthfulness of:
· (1) the witness; or
· (2) another witness whose character the witness being cross-examined has testified about.
· By testifying on another matter, a witness does not waive any privilege against self-incrimination for testimony that relates only to the witness’s character for truthfulness.
· While it is clear that an ordinary witness cannot make a partial disclosure of incriminating matter and then invoke the privilege on cross-examination, no tenable contention can be made that merely by testifying he waives his right to foreclose inquiry on cross-examination into criminal activities for the purpose of attacking his credibility
Impeaching by questioning their character for honesty is governed by three sets of rules
· Rule 404(a) sets aside a witness’s character for honesty as special type of character evidence
· Rule 609 governs use of criminal convictions used to impeach honesty
· Rule 608 governs all other witness character evidence
· Can introduce character evidence about witness for proving character evidence for truthfulness because witness puts truthfulness in issue every time s/he takes the stand
· Character can be proved with specific instances of conduct that reflect truthful character, reputation for particular character, and witness opinion that someone has a particular character
· Rule 608 limits
· Only reputation or opinion testimony on direct, but can be proved with extrinsic evidence
· On cross, the proponent can elicit evidence of specific acts probative of character for truthfulness by intrinsic evidence only
· Must have good faith basis for such questioning
· Prohibits all extrinsic evidence of specific acts
· Cross examiner must take the answer of the witness
· Character for truthfulness is only admissible after the witness’s character has been attacked
· Character evidence is not used substantively if it is not part of some claim, element, or defense
· If it is used for credibility of a witness, character evidence for honesty is admissible
· Otherwise it is inadmissible
The absolute prohibition on extrinsic evidence applies only when the sole reason for proffering that evidence is to attack or support the witness’ character for truthfulness
· By limiting the application of the Rule to proof of a witness’ character for truthfulness, the amendment leaves the admissibility of extrinsic evidence offered for other grounds of impeachment (such as contradiction, prior inconsistent statement, bias and mental capacity) to Rules 402 and 403
· The extrinsic evidence prohibition of Rule 608(b) bars any reference to the consequences that a witness might have suffered as a result of an alleged bad act
· For example, Rule 608(b) prohibits counsel from mentioning that a witness was suspended or disciplined for the conduct that is the subject of impeachment, when that conduct is offered only to prove the character of the witness
· U.S. v. Davis: Emphasizing that in attacking the defendant's character for truthfulness the government cannot make reference to Davis's forty-four day suspension or that Internal Affairs found that he lied about an incident because such evidence would not only be hearsay to the extent it contains assertion of fact, it would be inadmissible extrinsic evidence under Rule 608(b)
Impeachment for dishonesty is a variety of character evidence because it involves proving the character of the witness in order to suggest that the witness likely acted in conformity with his or her character on a particular occasion
· Witness has lied on the stand because it is his or her nature to lie
To be probative of truthfulness under Rule 608(b), the evidence must be related to a specific instance of lying
· Glaze v. Childs: When a former detainee sues a correctional officer for failing to protect him from a violent attack, and his cellmate testified that he told the officer of an imminent attack but the officer testifies that he was not told of this, and the court grants exclusion of evidence that the officer resigned after he was accused of passing a cigarette to an inmate despite the detainee’s contention that the intentional disregard for institutional policy on that occasion means he likely disregarded the alleged warning, the court did not abuse its discretion in ruling that the resignation was inadmissible under Rule 404(b) because it is prohibited propensity evidence
· The court also properly declined to allow inquiry about the incident on cross-examination under Rule 608(b) as a specific instance of conduct that was probative of the officer’s character for untruthfulness because the evidence did not involve deceit or fraud and there is no claim that the officer lied about passing the cigarettes
· U.S. v. Rosa: When a witness testifies for the government against two defendants, and the trial court prohibited defendants from questioning the witness about his involvement in a bribe of public officials in connection with his insurance fraud, the prohibition was proper because bribery is not the kind of conduct which bears on truthfulness
· The judge permitted defense counsel to question the witness concerning his conspiratorial oath of loyalty to his crime family to the extent that it bore on truthfulness
· Similarly, the trial judge correctly allowed cross-examination concerning a fraudulent insurance claim the witness had filed, since fraud is one of the offenses that bears on a witness's credibility
· There are arguments on both sides to whether evidence of bribery/threat should be admitted or not
· Determination of whether the evidence is probative of character for truthfulness is not always clear
· Under Rule 608(b), specific instances of misconduct of a witness for purposes of attacking the witness’s credibility cannot be proved by extrinsic evidence
· U.S. v. White: When defendants sought to invoke Rule 404(b) to introduce evidence of extrinsic offenses committed by the government’s star witness by proferring testimony of the witness’s prior attorney that the witness had previously offered to fabricate testimony against an individual in exchange for government leniency in his charges, to show the witness’s intent to fabricate testimony in this case, but the judge ruled under Rule 608(b) that the defendants could elicit the specific act evidence of witness’s credibility only on cross-examination of the witness and not through an extrinsic source, the ruling was proper because the witness’s intent was not an issue thus the evidence would only be used to demonstrate the witness’s proclivity to lie
· U.S. v. Aponte: When a judge excluded as hearsay a sworn statement containing fabrications by a government witness and of other documents giving false descriptions of “robbers” provided by the witness, the statements were properly excluded as specific act extrinsic evidence of the character and conduct of the witness
FRE 609 lays out when past criminal conduct can be used to impeach a witness’s character for truthfulness
· (a) The following rules apply to attacking a witness’s character for truthfulness by evidence of a criminal conviction:
· (1) for a crime that, in the convicting jurisdiction, was punishable by death or by imprisonment for more than one year, the evidence:
· (A) must be admitted, subject to Rule 403, in a civil case or in a criminal case in which the witness is not a defendant; and
· (B) must be admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant; and
· (2) for any crime regardless of the punishment, the evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving — or the witness’s admitting — a dishonest act or false statement.
· (b) This subdivision (b) applies if more than 10 years have passed since the witness’s conviction or release from confinement for it, whichever is later. Evidence of the conviction is admissible only if:
· (1) its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect; and
· (2) the proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest its use.
The upshot of the general rules regarding impeachment for dishonesty is that a witness can be impeached with evidence that it is in his or her nature be deceitful, but not be extrinsic evidence of specific acts of dishonesty
· The ban on impeachment with extrinsic evidence of specific acts of deception is waived for certain criminal convictions
There are three different levels of admissibility for crimes under 609
· 1. Any conviction more than 10 years old from time of final release or final judgment are much harder to admit as it requires the probative value to substantially outweigh the probative value of excluding it
· For convictions less than 10 years fall under 609(a)
· 2. Crimen falsi crimes are those such as fraud, embezzlement, or that the statute clearly indicates that the crime involves some element of falsification or deception
· Crimes that are not crimen falsi are those such as theft
· 3. Felony that is not crimen falsi is admissible so long as 403 allows for its admission
· In civil case or where witness is not defendant in criminal case, Rule 403 balancing test applies
· But where witness is defendant in criminal case, the value only needs to outweigh the dangers, and not substantially do so
· Compare crimes on final to crimes that courts have said go to credibility or not
· Shoplifting is low probative value for credibility, but failure to register as a sex offender is more probative
· Different judges have vastly different values on associations of the felony with credibility
· Judges vary widely based on the assignment of probative value and danger to felonies
· Depends on the type of crime and the timeline
· There is no right answer, just need to look at the facts and factors
· In general, prior felonies that are not crimen falsi have low probative value of credibility
· 4. Non-misrepresentation misdemeanors are inadmissible for impeachment
Convictions with possible sentences of longer than one year (felonies) may be admitted only if the court determines that their probative value outweighs their prejudicial effect while crimen falsi are automatically admitted without judicial discretion under Rule 403 or otherwise
· A sentence resulting from a guilty plea is not a conviction and thus may not be admitted to impeach a witness under Rule 609(a)
· Must be convicted of the crime, and not enough for charges, arrests, indictments, deferred judgments, etc.
· Fact of the charge or fact of arrest is not admissible because that does not go to character, but the underlying offense can be used to impeach by asking “Have you ever been engaged in tax fraud” with a good faith belief based on an arrest or charge for it without a conviction
· Can be asked under 608 as a specific act on cross
· U.S. v. Wong: When the trial court allows evidence to be admitted by the prosecution on the defendant’s cross-examination of the defendant's prior convictions for fraud without balancing the evidence’s prejudice against probative value, the trial court did not err
· Crimes of force, such as armed robbery or assault, or crimes of stealth, such as burglary or larceny, do not involve dishonesty or false statements within Rule 609(a)(2), but do reflect lack of credibility and should be admitted unless significantly prejudicial
· While it may be proper to limit, under Rule 609(a)(1), evidence of the underlying facts or details of a crime of which a witness was convicted, inquiry into the "essential facts" of the conviction, including the nature or statutory name of each offense, its date, and the sentence imposed is presumptively required by the Rule, subject to balancing under Rule 403, because different felonies, even those that do not constitute crimen falsi, bear on credibility to varying degrees
· U.S. v. Estrada: When a district court rules that prior convictions of several governments witnesses for crimes of burglary, larceny, drugs, murder, and manslaughter are not crimes of crimen falsi under Rule 609(a)(2) and limits the impeachment on those convictions to the facts of the unnamed felony conviction and its date, the judge did not err in ruling the convictions were not crimen falsi but erred in limiting the impeachment to the unnamed felony conviction and its date for the crimes of stealth but might not have erred for the crimes of violence
· U.S. v. Amaechi: When the government’s witness was previously convicted of misdemeanor shoplifting, the trial judge did not err in excluding that evidence in an attempt to impeach the witness’s credibility because petty shoplifting does not qualify as a crime of dishonesty and is not a felony
· Because admission of evidence of a similar offense often does little to impeach the credibility of a testifying defendant while undoubtedly prejudicing him, evidence of similar offenses for impeachment purposes under Rule 609 should be admitted sparingly if at all
· When the conviction is similar to the crime charged, courts sometimes find that 609(a)(1)(b) danger is very high while others don’t
· U.S. v. Sanders: When an appellant is convicted of assault with a dangerous weapon and of possession of contraband, and during trial evidence of past convictions for the same charges were admitted in an attempt to impeach the defendant’s credibility, the prior conviction was improperly admitted because although somewhat probative, the prior convictions were extremely prejudicial since they involved the exactly type of conduct for which the appellant was on trial
· Because the only question was whether appellant acted in self-defense, the prior convictions could not be used to show intent and could only be used to prove his character in order to show action and conformity therewith, thus it would not be admissible under Rule 404(b)
· A prior conviction is not inadmissible per se merely because the offense was identical to that for which the defendant witness is currently on trial
· U.S. v. Oaxaca: When defendant takes the stand in his own defense, and the judge permits the prosecutor to inquire into the nature of the defendant’s prior convictions for burglary and bank robbery, and the defendant argues that the evidence of the specific nature of his priors was more prejudicial than probative and thus should have been excluded, the trial judge did not abuse his discretion because the convictions were for crimes which reflected adversely on the defendant’s honesty and integrity and thus were relevant to the question of the defendant’s credibility, which, in light of his alibi defense, was a key issue in the case
· Although there is danger in admitting evidence of similar crimes, a district court may determine that the importance of the credibility determination requires admission of the prior
· U.S. v. Hernandez: When defendant is convicted of kidnapping, and the ransom money was to be used to pay back a drug deal, and the trial judge allows evidence of prior conviction for possession of drugs, and the defendant claims the similar priors would suggest his bad character or a willingness to commit this drug-related kidnapping, the evidence was not improperly admitted because its value in assessing the defendant’s credibility was not substantially outweighed but probative danger in the similarity in the current and prior charges and a limiting instruction was given that the conviction was to be considered solely to assess credibility
609(a) Flowchart
To raise and preserve for review the claim of improper impeachment without a prior conviction, a defendant must testify because the appellate court could not logically term “harmless” an error that only presumptively kept the defendant from testifying
· Requiring that a defendant testify to preserve Rule 609(a) claims will enable the reviewing court to determine the impact any erroneous impeachment may have had in light of the record as a whole
· It will also tend to discourage making such motions solely to “plant” reversible error in the event of conviction
· Luce v. U.S.: When a defendant makes an in limine motion to preclude the government from using a 1974 state conviction to impeach him if he testified, and the judge sustained the motion but ruled that the scope of his answers would determine how much prior evidence could be used in impeachment, and the defendant ultimately decides to not testify and is then convicted, the appellate court could not reverse for 609(a) error because any possible harm flowing from a district court’s in limine ruling permitting impeachment by a prior conviction is wholly speculative
· Generally, a party introducing evidence cannot complain on appeal that the evidence was erroneously admitted, even when the testimony admits to a prior conviction that the prosecution would raise on cross-examination after the defendant lost the in limine motion in an attempt to sound more credible
· Ohler v. U.S.: When a defendant loses an in limine motion to have her prior possession of meth convictions excluded from the prosecution’s impeachment efforts, and the defendant preemptively introduces the evidence of the prior on direct examination in order to prevent the jury from thinking she was hiding the conviction and thus would be more credible, the defendant cannot then appeal that the admission of such testimony was in error
FRE 610 Evidence of a witness’s religious beliefs or opinions is not admissible to attack or support the witness’s credibility.
While the rule forecloses inquiry into the religious beliefs or opinions of a witness for the purpose of showing that his character for truthfulness is affected by their nature, an inquiry for the purpose of showing interest or bias because of them is not within the prohibition
· Thus disclosure of affiliation with a church which is a party to the litigation would be allowable under the rule
FRE 613
· (a) When examining a witness about the witness’s prior statement, a party need not show it or disclose its contents to the witness. But the party must, on request, show it or disclose its contents to an adverse party’s attorney.
· (b) Extrinsic evidence of a witness’s prior inconsistent statement is admissible only if the witness is given an opportunity to explain or deny the statement and an adverse party is given an opportunity to examine the witness about it, or if justice so requires. This subdivision (b) does not apply to an opposing party’s statement under Rule 801(d)(2).
Rationale is that a person who regularly relates the story in the same way is probably telling the truth, whereas inconsistent statements show that the witness is wrong about something
· One or both of the statements is false, because both cannot be true at the same time and they are contradictory
· Does not require either the prior statement or current testimony to be true
· The method of impeachment simply shows that the statements cannot both be true thus at least one is (and perhaps both are) false
· Depends not on truth or falsity but on inconsistency
· Prior statement need not directly contradict current testimony, so long as prior statement conveys a significantly different picture of events than the current testimony
· Inconsistent if the current statement leaves out material facts or the witness claims she cannot recall in a way indicating not that she actually forgot but rather that she no longer wishes to testify
· Current testimony is not inconsistent if it is merely less thorough than the prior statement
· A witness may be impeached with a prior inconsistent statement using either intrinsic or extrinsic evidence
· The only limitation on impeachment is that, if extrinsic evidence is used, such as a document or testimony by someone else, then the witness must be given an opportunity to explain the statement and cross-examine the witness
· Furthermore, if some document is used for impeachment, then opposing counsel must be given an opportunity to examine the document on request
Rule 613 does not cover prior consistent testimony that may be offered to bolster the witness’s current testimony, nor does it cover the substantive use of prior inconsistent statements to prove the truth of the statement as that is governed by hearsay rules
Rule 613(b) does not require that the witness be confronted with the statement immediately, and it does not specify any particular order of calling witnesses
· U.S. v. Lebel: When defense counsel at the defendant’s second trial attempts to introduce evidence that a witness in the first trial was unable to identify the defendant as one of the conspirators he met in Thailand, by questioning a DEA agent who was present at the first trial, and the trial judge excludes the introduction unless and until the witness was given a chance to explain or deny the statement, the evidence of prior inconsistent statement by the witness was improperly excluded
When a witness who testifies under oath and is subject to cross-examination in a prior state court proceeding explicitly refuses to answer the same questions at trial, the refusal to answer is inconsistent with his prior testimony and the prior testimony is admissible under Rule 801(d)(1)(A)
· U.S. v. Truman: When a witness in defendant’s first trial testifies that the defendant asked him to burn down his building, but in the second trial the witness refuses to answer the same questions, it was permissible for the prosecution to read portions of the witness’s testimony in the first trial
Even if a prior inconsistent statement would be otherwise inadmissible as hearsay, it may be admissible for the limited purpose of impeaching the witness unless the statement would suggest guilt of the defendant as opposed to impeachment of the witness
· Morlang rule: Prosecution cannot impeach by prior inconsistent statement simply to get before the jury evidence not otherwise admissible
· Prosecution knows witness cannot remember
· Calls witness anyways in bad faith to testify about X knowing that the witness would not be able to remember
· Witness testifies she cannot remember
· Prosecution impeached with prior statement
· Does prosecution have another way to get evidence admitted?
· If no, then inadmissible attempt to impeach
· If yes, then it is admissible
· U.S. v. Ince: When an officer takes an unsworn testimony of someone who was with the defendant on the night of the shooting, and witness says that the defendant admitted that he fired the shots, but at trial she claims she can no longer recall the conversation, so the prosecution calls the officer to allegedly impeach the witness as to her loss of memory but he states that the witness told him that the defendant confessed to firing the gun, the officer’s testimony was inadmissible because the evidence attacking her credibility was highly prejudicial and had no probative value for impeachment purposes
· Court rules that the prosecution did not call witness to provide evidence supporting their case, rather only to impeach her with extrinsic evidence of past statement that she couldn’t recall in the first trial and in the second present trial
· In the first trial when witness’s memory fails her, that is a sort of surprise thus impeachment would have been proper at that point
It would be an abuse of Rule 607 for the prosecution to call a witness that it knew would not give it useful evidence, just so it could introduce hearsay evidence against the defendant in hope that the jury would miss or ignore the distinction between impeachment and substantive evidence
· If a hostile witness is not called in bad faith by the prosecution to introduce hearsay evidence, the prior inconsistent statement is admissible
· U.S. v. Webster: When defense counsel objected to questioning the defendant in private to see what he would say thus prosecution did not know that he would not provide useful evidence, calling the hostile witness was not done in bad faith thus introduction of the prior inconsistent statement was admissible
· Application of Morlang requires some showing of bad faith on the part of the prosecutor
· Where prosecutor does not know what that witness will say and thus did not know the witness was going to forget/make an inconsistent statement, the court will not infer bad faith
Evidence Code section 1235
 declares: “Evidence of a statement made by a witness is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offered in compliance with Section 770”
· When a litigant intentionally brings in the declarant for the purpose of eliciting a predictably false version, he is not misusing section 1235 but utilizing it for the very purpose it is designed to fulfill -- that is, to open the door to a second witness with a conceivably reliable indicator of the actual events
· People v. Freeman: When two witnesses are questioned in voir dire thus both parties know what to expect that the first witness will deny identifying the defendant at the house with the gunman while the second witness, the prosecution’s investigator, will state that the witness told him that she identified the defendant at the house thus his alibi would not hold up, the prior inconsistent testimony presented by the second witness was admissible
There are no special rules governing impeachment for bias, incapacity, or specific contradiction rather they are governed by the general rules of relevance 401-403 and thus can be proved by any method, intrinsic or extrinsic
Impeachment for bias consists of proving that a witness (or hearsay declarant) has a relationship between a party and a witness or the witness’s self interest in a certain outcome which might lead the witness to lie or slant his testimony in favor of or against a party
· A successful showing of bias would tend to make the testimony less probable in the eyes of the jury than it would be without such testimony, thus it conforms to Rule 401
· Bias may be shown by specific acts and extrinsic evidence, but the cross-examiner must take the answer of the witness
· Relationship through mutual gang membership is sufficient to show bias, as is the type of organization to show the source and strength of the bias
· U.S. v. Abel: When evidence is introduced that defendant and a witness testifying that the prosecution’s witness had told him that he would falsely incriminate the defendant were members of the same prison gang, the evidence of mutual gang membership offered sufficient probative value of the witness’s possible bias towards the defendant for it to be admissible and the judge’s limiting actions prevented the prejudice from become unduly thus there was no abuse of discretion under Rule 403
· Type and nature of the gang bears directly on the source and strength of bias, so inflammatory name of the gang and the tenants of lying and murder of the gang should be admitted
Impeachment for incapacity consists of demonstrating that the witness lacked the opportunity or capacity to perceive what she claimed to have perceived or lacked the mental capacity to observe and comprehend what she claims to have seen
· Shows that the memory or perception is unreliable
· Bad eyesight or suffers from delusions
· Evidence of mental incapacity is often inadmissible because it can cast aspersions on the character of the witness, and more particularly on aspects of character other than honesty, which is precisely the kind of character impeachment disallowed by Rule 608
· Courts disallow incapacity evidence when the actual probative force of the evidence seems predominantly/exclusively to concern the defendant’s character
· Mental conditions can only be introduced to show impeachment by incapacity if the condition is of paranoia, delusion, or some problem of perception that is directly related to the subject matter of the testimony
· U.S. v. Sasso: When defendant seeks to introduce evidence that a witness testifying against him had previously been prescribed antidepressants after she was involved in an accident that killed her coworker, the evidence was properly excluded because the condition did not have probative value, she was not in a delusional state nor did she have memory or perception problems regarding what she testified about
· The use of narcotics can affect the ability of a witness to perceive, recall, and recount the events she observed, thus whether a witness may have been under the influence of narcotics at the time of the events testified to is an appropriate subject of inquiry and impeachment
· Henderson v. Detella: When a witness testifies that she witnessed the defendant commit the murder, and the defendant seeks to introduce evidence from the witness’s acquaintance that he had repeatedly seen her use drugs on many occasions but does not testify whether those occasions were connected to the events she was testifying to, the exclusion of such evidence was proper because it is not at all clear that the impeachment testimony was probative of the witness’s ability to recognize and identify the individual who committed the offense
· 601 incompetency is that they are so cognitively impaired that they generally lack the ability to remember, while incapacity impeachment it’s about inability to remember on a specific occasion
· Opponent might try to use evidence to rule incompetency, judge will say it does not show incompetency, but the opponent can then use that evidence to try to impeach the witness’s credibility by showing their incapacity to perceive/remember the events in question
Impeachment by specific contradiction consists of demonstrating that some particular part of what the witness has testified to is false as suggested by another fact and suggesting that this gives the jury reason to disregard the remainder of the testimony
· The conflict is between the witness’s testimony and a fact (not between two statements, one at trial, one before trial, for prior inconsistent statement)
· The collateral evidence rule (or specific contradiction rule) limits such impeachment by barring extrinsic impeachment by specific contradiction on a collateral matter
· Does not restrict the ability of a party to impeach a witness by eliciting testimony on cross-examination contradicting part of the witness’s earlier testimony
· Material facts are those that are part of an element of a claim or defense, while collateral facts are those that only go to a minor issue of credibility and are not part of an element of a claim or defense
· A collateral matter is one where the fact in question could not be proven (i.e., is relevant) for any purpose other than contradicting the witness
· If the fact can be used in any other way other than to specifically contradict the witness, such as to prove an element of a claim or defense, or to prove bias or incapacity, it is not collateral and is material
· Specific contradiction of a collateral fact can only be proved with intrinsic evidence otherwise it will confuse or mislead the jury
· If it is a material fact, extrinsic evidence can be used
· Hypo: Witness says she was watching Star Wars before going to the parking lot and seeing the defendant start a fight. If the witness actually saw Frozen II, the attorney can ask the witness about that, but she cannot introduce extrinsic evidence (movie ticket, other witness who saw W1 watch Frozen II) because what movie W1 saw is entirely unimportant to who started the fight thus it is a collateral matter and judge would exclude extrinsic evidence to prove it
· Hypo: Evidence that the man in the parking lot who started a fight was wearing a red jacket, and not a black jacket as the witness testifies, would not be collateral, and would be able to be proved with extrinsic evidence
· Such a matter would be admissible independent of whether the witness testified about it
· Of consequence to the defense so it is material
· To avoid wasting time in court and confusing the jury, if a matter is collateral (could not be introduced into evidence as substantive proof) then it cannot be proven simply to contradict the witness’s testimony for impeachment purposes
· The collateral evidence rules does not altogether exclude specific contradiction on a collateral matter
· Simmons, Inc. v. Pinkerton’s, Inc.: When plaintiff sues defendant for defendant’s employee starting a fire at plaintiff’s warehouse, and the plaintiff introduces evidence on cross-examination of the employee that he lied to defendant about passing a polygraph test regarding the circumstances of the fire, and the defendant objects to the introduction of the specific contradiction on a collateral matter, the evidence was properly admitted because it was probative of his character for truthfulness and did not introduce extrinsic evidence
· Lie detectors are inadmissible as substantive evidence in IL, therefore the lie detector result is a collateral matter, not material
· However, evidence of test is specific instance of lying, so admissible so long as in the form if intrinsic evidence
· U.S. v. Copelin: When a defendant charged with distribution and intent to distribute cocaine, and he is asked on cross-examination whether he saw the man he claims is the guilty party distribute the cocaine and he denies ever seeing cocaine except for on TV, and the defense counsel does not object to this collateral matter, and the judge allows the prosecutor to introduce specific evidence of the defendant’s three prior positive drugs tests as a reasonable basis to assume that he is lying and has seen cocaine, the admission was not in error
Rehabilitation is the introduction of evidence that suggests a witness’s testimony in fact is worthy of belief following a witness’s impeachment
· A mode of rehabilitation can only be used to counter the opposite mode of impeachment used against the witness
· 1. Honesty: W is generally honest
· 2. Consistency: W did not change his/her story
· 3. Disinterest: W had not motive to slant testimony
· 4. Capacity: W had the ability to perceive or recall subject of testimony
· 5. Specific corroboration: Part of what W said is demonstrably true
FRE has special restrictions on only character for truthfulness and prior consistent statements
· But rule against bolstering applied to all modes of rehabilitation, requiring that it cannot precede impeachment otherwise it will drag out trials and invite the jury to take what a witness says on faith
Once a witness’s credibility has been attacked, the non-attacking party is permitted to admit evidence to rehabilitate the witness
· U.S. v. Lindemann: When a witness testifies that the defendant arranged for him to kill his race horse so that he could collect insurance money, and the defendant attacks the credibility of the witness’s testimony by suggesting he would not have gotten a plea deal if he did not come up with the name of a big fish like defendant, and the judge allows the prosecution to offer rebuttal evidence that the witness’s cooperation was the result of a much larger investigation of 15 horses involving 30 other wealthy people, the evidence was not inadmissible for bolstering because the defendant first attacked the witness’s credibility by impeaching him as biased in order to get a plea deal and it was relevant to show that the witness was not using this particular case alone to get the plea deal
· Because impeachment was for bias, rehab for disinterest in naming the one specific defendant is permissible
Rule 608(a)(2) provides that evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked
· Impeachment for bias or incapacity does not justify rehabilitation using character for truthfulness because they show a specific instance of untruthfulness rather than character in general for untruthfulness
· ACN says that prior inconsistent statement impeachment or specific contradiction impeachment may qualify as an attack for character on truthfulness, depending on the circumstances
· Courts often permit character evidence for rehabilitation after such credibility attacks, but no uniformity of practice
· Beard v. Mitchell: When the trial judge allows a witness to testify that the defendant has a reputation for truthfulness, the judge did not abuse his discretion because the plaintiff had first introduced prior inconsistent statements made by the defendant as a means of attacking his credibility, which can constitute an attack on truthfulness
· The mere fact that a witness is contradicted by other evidence in a case, thus highlighting inconsistencies in testimony and arguing that the defendant lacks credibility, does not constitute an attack upon his reputation for truth and veracity under Rule 608
· U.S. v. Danhey: An “attack” on a defendant’s credibility consisting of a vigorous cross-examination and the pointing out by the prosecutor of discrepancies between the defendant's testimony and that of other witnesses does not call into question the reputation of the defendant for truthfulness, therefore the defendant was not impeached for truthfulness and should not be allowed to introduce evidence of his reputation for truthfulness
· Since the defendant is trying to offer evidence to bolster himself as a witness rather than to show a trait of character that is not pertinent to the crime charged, Rule 608, not 404, governs
· U.S. v. Drury: When defendant contends that his character was “otherwise” attacked because of a series of scattered questions by the prosecution during cross-examination such as “Are you saying that he hushed you up?” and “Is that what you are telling us?”, the judge properly excluded bolstering evidence from six witnesses prepared to attest to defendant’s truthful character because the prosecutor did not attack his character for truthfulness by pointing out inconsistencies and arguing the defendant is not credible
· If contradiction is so overwhelming that it makes the witness look dishonest, you can rehab with character for honesty
· Have to argue that the degree and nature of the contradiction is so large
· U.S. v. Murray: When a defendant’s counsel cross-examines a witness in an extended and vigorous examination about his long and heavy drug use, his acquaintance with many drug dealers, his under-the-table compensation for his work as an informant, his convictions for drug possession and theft of services, his unlawful carrying of an unlicensed firearm, his concealment of his drug use from his friend and contact in the police department, and his prior inconsistent statements to the grand jury, the witness’s character for truthfulness had been “otherwise” attacked
· A witness’s character for truthfulness can be rehabilitated with extrinsic evidence of opinion or reputation but cannot be rehabilitated with extrinsic evidence of specific acts
· Murray: When an informant witness has his character for truthfulness attacked on cross-examination, and the prosecution calls an officer as rebuttal testimony to rehabilitate the witness, the officer’s testimony that the police had used the witness as an informant on "numerous occasions" since 1988 was necessary to establish that he had a basis on which to offer his opinion as to the witness’s character for truthfulness, but his testimony that the informant had "made 65 or 66 cases” was more specific than can be justified as necessary to establish a foundation and thus was inadmissible extrinsic evidence of specific acts
· Giving statistics as to why a character witness thinks a fact witness is truthful is specific evidence that is impermissible as extrinsic
HEARSAY
Hearsay Flowchart
FRE 801
· (a) “Statement” means a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion.
· The effect of the definition of “statement” is to exclude from the operation of the hearsay rule all evidence of conduct, verbal or nonverbal, not intended as an assertion
· No class of evidence is free of the possibility of fabrication, but the likelihood is less with nonverbal than with assertive verbal conduct
· The key to the definition is that nothing is an assertion unless intended to be one
· Motivation, the nature of the conduct, and the presence or absence of reliance will bear heavily upon the weight to be given the evidence
· When evidence of conduct is offered on the theory that it is not a statement, and hence not hearsay, a preliminary determination will be required to determine whether an assertion is intended
· The rule is so worded as to place the burden upon the party claiming that the intention existed
· Ambiguous and doubtful cases will be resolved against him and in favor of admissibility
· The determination involves no greater difficulty than many other preliminary questions of fact
· (b) “Declarant” means the person who made the statement.
· (c) “Hearsay” means a statement that:
· (1) the declarant does not make while testifying at the current trial or hearing; and
· (2) a party offers in evidence to prove the truth of the matter asserted in the statement.
Hearsay is an out of court statement (intentional assertion) offered to prove the truth of the matter asserted in the statement
· Any statement that is not live witness testimony is presumptively inadmissible
· An out-of-court statement is any statement other than one made under oath and in front of the factfinder during the same proceeding in which it is being offered in evidence
· Testimony in an earlier trial, for example, counts as an out-of-court statement for hearsay purposes
· Matter asserted is some fact, capable of being true or false, that the declarant intends to communicate through her statement
· If any one of the propositions in a chain of inference is “the truth of the matter asserted” in the out-of-court statement, the evidence falls within hearsay
· To prove the truth of the matter asserted asks for what purpose the statement is offered
· Excludes statements whose relevance/purpose depends upon their truth
· If the fact must be true to support what the proponent wants to prove, the statement is used to offer the truth of the matter asserted
· Hypo: Person says “I am the hottest one here”
· Person thinks they are the hottest one there versus the person is in fact the hottest one there
· Direct evidence of how good the plaintiff looks requires the statement to prove the truth of the matter asserted
· Circumstantial evidence to prove plaintiff’s mental state does not match what is offered to prove that the plaintiff thought they were the best looking
· Inference required that what the plaintiff said is what they believe
· When an out-of-court statement is written or electronically recorded, the written document itself typically is introduced
· But most out-of-court statements are introduced through the testimony of a witness, thus involving two statements
Witness is someone who testifies under oath from the witness stand while declarant refers to someone who makes a statement of kind, whether or not under oath, and whether in or out of court
· The person who makes the first statement is the declarant, and the person under oath giving testimony by describing the first statement is the witness
· The second complies with all three of the ideal conditions for giving testimony but merely reports what the second “witness” said
· The first “witness” is the out-of-court declarant whose statement was not given in compliance with the ideal conditions but contains the critical information
· The factors to be considered in evaluating the testimony of a witness are perception, memory, ability to narrate, and honesty
· Three conditions under which witnesses will ideally be required to testify: (1) under oath, (2) in the personal presence of the trier of fact, (3) subject to cross-examination
The Confrontation Clause of the Sixth and Fourteenth Am. is often invoked in hearsay rulings
· An accused is entitled to have the witnesses against him testify under oath, in the presence of himself and trier, subject to cross-examination; yet considerations of public policy and necessity require the recognition of such exceptions as dying declarations and former testimony of unavailable witnesses
· The lack of opportunity for the adversary to cross-examine the absent declarant whose out-of-court statement is reported is the main hearsay exclusion justification
FRE 802
· Hearsay is not admissible unless any of the following provides otherwise:
· a federal statute;
· these rules; or
· other rules prescribed by the Supreme Court.
· The following examples illustrate the working of the exception:
· Federal Rules of Civil Procedure
· Rule 4(g): proof of service by affidavit
· Rule 32: admissibility of depositions
· Rule 43(e): affidavits when motion based on facts not appearing of record
· Rule 56: affidavits in summary judgment proceedings
· Rule 65(b): showing by affidavit for temporary restraining order
· Federal Rules of Criminal Procedure
· Rule 4(a): affidavits to show grounds for issuing warrants
· Rule 12(b)(4): affidavits to determine issues of fact in connection with motions
Core of hearsay rule expresses a simple notion that factual disputes in criminal and civil cases should be decided by live, sworn testimony, not secondhand accounts of what other people said outside of court
· Trial of Sir Walter Raleigh was decided incorrectly when the primary evidence used against Raleigh was a written confession by a then-tortured and now-recanting co-conspirator and testimony of a man who said that a “Portugese gentleman” told him that “Raleigh planned to kill the king”
· Leake v. Hagert: When an adjuster who investigated an accident at the center of a negligence suit testified that plaintiff’s son had told him that the plaintiff’s rear light on the tractor had been out for some time, the statement was hearsay and should have been excluded because the son did not testify, was not a party to the action, the statement was not made under oath, the statement was not subject to cross-examination, and he was overseas in the army at the time of trial so he was not available as a witness
· Proponent wants to assert that the light was out (matter), so the hearsay statement is offered to assert the truth of that matter
· If the statement’s relevance depends on it being true, it is hearsay
Non-Hearsay
Non-hearsay statements are those that don’t fit the definition of hearsay and different from 801(d) Not Hearsay
· Purpose of introduction dictates admissibility
· Evidence is relevant if it makes more or less likely some fact that is of consequence to determining the action
· The evidence is the declarant’s statement that asserts some fact
· The matter asserted is what declarant intended to communicate
· The stuff in quotation marks
· Question is what is the proponent’s purpose
· If purpose is to assert the truth of the same thing the declarant intended to communicate, that is inadmissible hearsay
· If the purpose of admitting the statement is for anything else, it is not hearsay and admissible
· Hypo: Witness testifies: I heard in the airport Declarant state “I’m going to blow up a plane”
· If witness is testifying why they didn’t get on the plane, it doesn’t matter if plane actually blew up because it is just being used to offer the fear listener’s state of mind
· If purpose of introducing statement is to show that the plane was blown up, then the truth of the statement matters and it is hearsay
· Ask why the declarant is making that statement, and if the proponent is introducing the evidence to prove the same thing as the declarant’s why/matter asserted, it is hearsay because it depends on the matter asserted being true
· Direct evidence
· Hypo: Declarant says “I think this cucumber is nasty.” If proponent introduces statement to show that declarant thinks it is nasty, that is inadmissible direct evidence
· Indirect/circumstantial evidence
· Hypo: Declarant says “This cucumber is nasty” and proponent is introducing it to show that declarant thinks cucumbers are nasty based on this statement, that is admissible circumstantial evidence
· Content of non-hearsay statements is relevant, but truth of content is irrelevant because circumstantial
· W states that D said that evidence is easy, used to prove D’s state of mind as being smug/arrogant
· Proving smugness does not depend on it being actually true that evidence is easy
· W states that V said “I will kill the victim” to prove the effect on the listener
· Doesn’t matter if V actually intended to kill the defendant or not, so long as the victim said it, that is a fact that makes it more reasonable that the defendant’s actions were self-defense
· W states that D said “I accept your offer” to prove verbal act or legal status
· This is a doing of something, not just a description of something, and doings cannot be true or false
· Class of non hearsay statements are those uttered OOC and communicate some fact but the purpose is for something other than proving the truth of the fact communicated
· Prior inconsistent statement for impeaching a witness does not assert that the prior statement is true, but merely that it is inconsistent with the statement made at trial and thus raises issues with the witness’s credibility
· Sometimes the reason for introducing a statement is not to prove the content of the statement (matter it asserts) but rather to prove the fact that a statement was made
· Identity purposes is permissible, communicative content could count as hearsay
· Some statements may be relevant just because they were said, not because they are true
· Libelous statement made by the declarant outside of court that the witness says was stated
Three core non-hearsay statements offered to prove the:
· 1. Declarant’s state of mind
· What she believes to be true, not whether what she heard is actually true
· Hypo: Declarant states she is a dolphin, which proponent seeks to introduce to show she is insane. Admissible because it is false (she is not a dolphin), and because it is used to show that she is insane, not that she is a dolphin
· Out-0f-court statements do not attempt to assert the truth of the matter if they merely tend to show the belief of the declarant about something
· Lyons Partnership v. Morris Costumes: When trying to prove actual confusion between plaintiff’s Barney trademarks and defendant’s costume by introducing evidence such as a principal who testified that she wore the costume and the children shouted “Barney!”, the evidence was not hearsay because plaintiff did not introduce the children’s statements to prove the truth of the matter asserted (i.e., that the persons wearing the costume were in fact Barney) but rather merely to prove that the children expressed their belief that those persons were Barney
· 2. Listener’s state of mind
· Reacting to what the declarant said
· Does not matter that it was true that the sheriff beat the old man in Knapp, but rather the effect of what the listener thought
· Testimony offered to show the effect of a statement on the listener, even if the testimony is offered by someone who was not the target of the statement, is admissible if it is offered to show that the statement was spoken and then heard by the intended target
· U.S. v. Feliz: When a defendant argues that his written confessions were made involuntarily after police coercion, the defendant did not attempt to introduce the testimony of the officer’s threats for the truth of the matter asserted and thus the evidence was not hearsay because the testimony did not show that the siblings would truly be sent to the Department of Family or that the mother would be deported if he did not turn himself in, rather the testimony, if credible, would show the fact that the officer made the threat that made the listening defendant afraid and thus coerced
· Campbell v. Boston Scientific Corp.: A caution statement warning of product’s effects was not hearsay evidence because it was not admitted for its truth since it was not offered for the purpose of establishing the caution was accurate but instead to demonstrate that the defendant had notice of the manufacturer’s safety concerns and thus had knowledge of the concerns
· Do not need to assume that the caution was true to find it relevant to defendant’s state of mind
· U.S. v. Jefferson: When defendant is convicted for bond jumping, the district court properly admitted a letter and two mailgrams into evidence to show that defendant had been sent notice of the hearing he failed to attend since they were not offered to prove the truth of the matter asserted (that the hearing date was correct) but only to show that defendant had been sent notice of the hearings and knew the date on which to appear and thus had notice of the dates
· 3. Verbal act
· Some utterances do not state facts that are true or false, but are used to do or accomplish things such as ordering people about, transferring property, etc. thus there is no fact asserted to be true
· Only statements that describe or assert some fact can be true or false
· A verbal act is not true or false, but rather successful or unsuccessful
· Threats, orders, welcoming someone, property transfer
· Doing, not describing
· If it is offered to prove the doing of an act, and the statement is introduced to show that doing, there is no assertion of fact so it is not hearsay
· “Jane conveys her property to John” is not only describing the transfer but they are the act of transferring the property
· U.S. v. Saavedra: When defendant is involved in a fraud scheme of inmates stealing credit card numbers over the phone, the testimony of the three of the fraud victims who testified that they received calls from unknown males who identified themselves as “law enforcement officers” was not hearsay because it was not offered to prove that the statements made by the unidentified callers were true (i.e., that they were in fact law enforcement officers investigating credit card problems), rather it was used to show how the credit cards were obtained
· Hanson v. Johnson: When, to prove that the plaintiff owned the crib of corn and it was thus converted by defendant, the plaintiff testified that the farm tenant pointed to the corn in question one day and said “here is your corn that belongs to you,” the testimony was not hearsay because the words and gesture did not assert anything and only offered to prove the fact of the transfer of goods from the tenant to the plaintiff owner
· Creaghe v. Iowa Home: When appellant seeks to collect judgment from Osborn’s insurer, but insurer asserts that Osborn, who was not present nor a party, cancelled his policy shortly before the accident, testimony of insurer that Osborn stated that he “wanted to cancel the policy” was not hearsay because it was not used to prove Osborn was truthful when he made the statement but rather simply that he made the statements
· Oral agreements can only be established by testimony as to the conversation which was had between the parties
· The agent’s competency and truthfulness as to his testimony was subject to testing through cross-examination
· The first two types of non-hearsay involve circumstantial evidence of someone’s mental state, either (1) the declarant’s, or (2) the listener’s
· Common scenarios of circumstantial evidence of state of mind as element of crime, claim, or defense
· To show the mental state of a criminal defendant
· To show good-faith belief in truth or utterance or lack of malice in a libel or slander case
· To show lack of sanity (often in cases involving wills or commitment hearings)
· If the statement is direct evidence of a mental state, then the statement will contain some reference to the mental state
· Words indicating a mental state (think, know, remember, feel, etc.) will appear in the statement itself
· These statement are hearsay when offered to prove a mental state
· Circumstantial evidence of declarant or listener’s state of mind lacks any mention of a mental state
· Hypo: Evidence of a statement “I am the King of the Salmon People” asserted by declarant to express his regal status introduced for the purpose of showing the fact that the declarant is insane, used to determine the action that the declarant is mentally incompetent is admissible because the reason declarant made the statement is different from the purpose the defense is introducing the statement
Non-statements are also nonhearsay and are thus not excluded under the hearsay ban
· A statement is a communication intended to assert some fact either orally, in writing, or non-verbally
· Must intend to assert some fact to someone, not just that the conduct can be used to infer some fact by someone watching
· Non-humans cannot make a statement because they cannot intend to assert some fact
· Dogs, parrots, clocks, license plates, photographs, technology all may engage in some conduct or even say something, but that is not a statement
· Hypo: Freeway sign saying “10 minutes to downtown” is not a statement if it is automatically calculated, but it is a statement of someone is sitting somewhere remotely typing in what to display on the sign
· Some utterances contain some facts not contained in the original utterance that are not intended to be communicated but can be inferred, thus the inference is admissible because does not count as hearsay
· Hypo: Declarant calls and says to the person who picks up “I want to buy 10 grams of marijuana.” This is a declarant making a verbal act of ordering marijuana, but it could also communicate that the person who picked up the phone is a drug dealer. But this second communication is not what the declarant intended to communicate
· Statement is admissible as a non-hearsay verbal act
· The inference from the statement is also admissible because it is an inference from the statement that the declarant did not intend to communicate
· Rule 801(a)(2) removes implied assertions from the definition of a statement and consequently from the operations of the hearsay rule
· A statement can be expressed in words or implied through certain actions
· Only matters intended to be directly communicated by the statement are part of the statement itself
· Other inferences even ones directly implied by the statement, are not, and not excluded as hearsay
· Hearsay if the non-verbal conduct intended to assert some belief or the verbal utterance intended to assert belief in some further fact not contained in the statement
· Nonhearsay if the verbal utterance is not intended to assert belief in some further fact not contained in the statement or the non-verbal conduct not intended to assert some belief
· U.S. v. Zenni: When the prosecution attempts to show that the defendant’s premises were used in betting operations by introducing testimony of officers conducting a warranted search of the premises stating that they answered the phone several times with unknown declarants placing bets on sporting events, the utterances of the betters telephoning in their bets were not hearsay because they were non-assertive verbal conduct, offered as relevant for an implied assertion to be inferred from them, namely that bets could be placed at the premises, because the callers did not intend to make an assertion about the fact sought to be proved or anything else
· Placing a bet is a verbal act because it is a direction, and not an assertion this it cannot be true or false
· People placing the bets did not intend to communicate that the defendant’s premises was used for gambling, thus it is not a hearsay statement and is admissible
· Acts can be both assertive conduct and direct evidence of the fact they assert
· Hypo: Go to bike mechanic and ask if it is safe to ride. Instead of saying “Yes,” mechanic gets on the bike and rides. Mechanic’s act intended to assert some fact, but the conduct is also the act of riding the bike.
· The conduct is intended to assert that the bike is safe, thus it is is hearsay, but the person testifying that she saw the conduct is not hearsay because it does not require describing the assertion, only the conduct
FRE 805 Hearsay within hearsay is not excluded by the rule against hearsay if each part of the combined statements conforms with an exception to the rule.
· If the whole statement is to be admissible, then every statement it contains must be admissible too as nonhearsay, not hearsay, or an exception
· Hypo: John testifies that he heard Jane say that she heard Jill say that she saw a blue car running a red light just before the accident. One witness, John, and two declarants. Jill’s statement is referred to as the external statement, and Jane’s statement is referred to as the internal statement.
· If there are more than two statement, the levels are numbers from the external statement as number one to the most internal statement
Hearsay and Confrontation
In any Confrontation Clause case, the individual who provided the out-of-court statement is not available as an in-court witness, but the testimony is admissible under an exception to the hearsay rules and is probative of the defendant’s guilt
· The worry is that some declarant unavailable at trial for cross-examination makes a formal or solemn statement to some government agent against a criminal defendant for use at trial without the opportunity for the defendant to cross-examine the witness
The Sixth Am. Confrontation Clause provides that “In all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him”
· Confrontation usually means in-court testimony, in the presence of the defendant, subject to cross-examination
· Three limitation of the Sixth Am. are that it (1) applies only in criminal prosecutions, (2) grants a right of confrontation only to the accused, and (3) the right is satisfied if the accused is confronted
· These limits mean that the clause has no implication for three large categories of hearsay: (1) hearsay in civil cases, (2) hearsay introduced against the prosecution in criminal cases, and (3) hearsay declarations from someone who winds up testifying in open-court, subject to cross-examination
· The remaining question is when the clause prohibits the introduction, against a criminal defendant, of hearsay from a declarant who does not testify
· Ohio v. Roberts: CC allows such hearsay so long as the evidence falls within a well-established hearsay exception or carried comparable “indicia of reliability”
· Recently, in Crawford, SCOTUS has rejected this Roberts approach, now stating that what matters is whether the out-of-court statement was “testimonial”
· This overruling of Roberts means that a good deal of hearsay not excluded by the hearsay rule is now nonetheless inadmissible if offered against a criminal defendant
· Even when evidence in a criminal case is excluded by the hearsay rule, it can be important to know whether it is also barred by the CC
· Harmless error rules are less forgiving of evidence admitted in violation of the Constitution, which generally requires reversal of a defendant's conviction unless the prosecution can show that the error was harmless “beyond a reasonable doubt”
· SCOTUS has also sharply restricted the use of limiting instructions to avoid violations of the CC
The Sixth Am. prohibits the introduction of testimonial statements against criminal defendants by a nontestifying witness, unless the witness is unavailable to testify and the defendant had had a prior opportunity for cross-examination
· Crawford v. Washington: When petitioner was convicted of assault and attempted murder despite his claims of self-defense, in large part on the basis of a recording of his wife, who now resfuses to testify, saying that the stabbing was not in self-defense that was admitted as evidence, and the wife made her statements while in police custody as a potential suspect in response to interrogation, the OOC statement during police interrogation should not be admitted without petitioner having the ability to cross-examine the available witness
· CC creates independent and important requirement for criminal defendants to cross-examine their witnesses who give testimony for the state
The CC does not bar the introduction of all OOC statements that support the prosecution’s case, instead the question is whether a statement was given with the primary purpose of creating an out-of-court substitute for trial testimony
· Statements are determined to be testimonial or nontestimonial by using the primary purpose test, which asks whether, in light of all the relevant circumstances (existence of ongoing emergency, formality of the situation and interrogation), viewed objectively, the “primary purpose” of the conversation was to create an OOC substitute for testimony
· The primary purpose test is a necessary, but not always sufficient, condition for the exclusion of out-of-court statements under the Confrontation Clause
· Testimonial statements are limited to those that are the product of interrogation with the primary purpose of investigating past criminal conduct potentially relevant to later criminal prosecution and creating an out-of-court substitute for trial testimony
· Non-testimonial statements are those (1) given in the course of an emergency with the primary purpose of responding to an ongoing call for help from a person seeking aid and (2) given to someone other than a government official or surrogate without the primary purpose of investigating
· Statements given to someone other than a government agent but who has a mandatory reporting obligation would count as testimonial if the circumstances suggested that the delegate was interrogating the witness as part of a criminal prosecution
· Davis v. Washington: Evidence of 911 call in which victim responded to operator’s question identifying the abuser while the victim later refused to testify in court, the recording was non-testimonal because it was during an ongoing emergency and the primary purpose was to ensure the victim’s safety, whereas police responding to 911 call separate husband and wife to take their statements as part of an investigation and wife late refuses to testify at trial, the statement was testimonial because the situation was controlled and the primary purpose was to introduce at trial
· Statements made to someone who is not a law enforcement officer and not principally charged with uncovering and prosecuting criminal behavior are significantly less likely to be testimonial than statements given to law enforcement officers
· Ohio v. Clark: When a boy’s preschool teachers notice that he has bloodshot eyes and whip-like marks on his face, and ask him who hurt him and he says “[Petitioner, Petitioner],” and the boy does not testify at trial because the court rules him incompetent, the boy’s OOC statements did not violate the CC because the statements were made in the context of an ongoing emergency involving suspected child abuse to determine if it was safe to let the boy leave with petitioner, thus the primary purpose of the questions was to identify and end the threat, and there was no indication that the primary purpose of the conversation was to gather evidence for the petitioner’s prosecution because neither intended for the statements to be used for police purposes, the conversation was informal and spontaneous, a 3-year-old child could not have intended for his statements to be a substitute for trial testimony, and the questioner was a teacher
· Statements by very young children will rarely, if ever, implicate the Confrontation Clause
CC Testimonial Flowchart
Two exception to the Confrontation Clause allowing for admissibility of hearsay
· 1. Dying declarations
· 2. Statements of witnesses that the defendant wrongfully and intentionally prevented from testifying
Exceptions to the Hearsay Rule
Hearsay exceptions are categorical bright line rules with very little discretion to the judge
· Exceptions to hearsay ban fall into three categories: for when the declarant is a witness and available to testify; when the declarant is unavailable to testify; and when it is immaterial whether the declarant is available to testify
FRE 801 splits out-of-court statements into three categories
· 1. Doesn’t fit definition, so not hearsay
· 2. Fits definition of hearsay thus is inadmissible
· Unless it falls under an 803 or 804 exception
· 3. Fits definition of hearsay but is not treated as hearsay thus it is admissible under 801(d)
Prior Statements by Declarant-Witness
Rule 801(d)(1) provides for three exemptions for out-of-court statements from declarants available as a witness subject to cross-examination about the out-of-court statement
· Used by the proponent to urge the jury to believe the out-of-court prior statement and discount the in-court current statement
· Not credibility, this is a substantive claim about which fact is true and which is false
FRE 801(d) A statement that meets the following conditions is not hearsay:
· (1) The declarant testifies and is subject to cross-examination about a prior statement, and the statement:
· (A) is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition;
· The requirement that the statement be inconsistent with the testimony given assures a thorough exploration of both versions while the witness is on the stand and bars any general and indiscriminate use of previously prepared statements
· (B) is consistent with the declarant’s testimony and is offered:
· (i) to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying; or
· (ii) to rehabilitate the declarant's credibility as a witness when attacked on another ground; or
· (C) identifies a person as someone the declarant perceived earlier.
Sections (A) and (B) can be used for hearsay substantive use for the truth, and for non-hearsay for credibility as impeachment (A) or rehabilitation (B)
Rule 801(d)(1)(A) prior inconsistent statements are out-of-court statements that contradict or undermine the witness’s testimony on the stand
· The witness must testify at the current trial or hearing for the statement to be admissible, and the prior statement must have been made at a formal legal hearing under oath
· When a witness is impeached by proof of prior inconsistent statements not made under oath, the effect is merely to discredit him as a witness but the prior statements are inadmissible for any other purpose such as for evidence of the truth of the facts previously stated
· Albert v. McKay Co.: When a testator was an employee of the defendant and was killed on the job, and the widow alleges that the machinery that killed him was negligently started, but uncontradicted testimony of numerous witnesses is that the machinery was running before the testator went to the lower floor, and the widow sought to impeach one of the witnesses by calling a rebuttal witness to testify that the fact witness said shortly after the accident that the machinery had not been running, the rebuttal witness could not be used as evidence that the machinery was negligently started thus there was no evidence the jury could have used to find for the plaintiff widow
· Evidence is the statement “machinery was not running”
· Credibility use allowed (nonhearsay)
· Impeachment of witness for contradiction/lying because the two statements cannot be both true
· Substantive use not allowed (hearsay)
· To prove the fact that the machinery was not running
Rule 801(d)(1)(C) statements of prior identification are out-of-court statements that identify someone and are broadly admissible for that purpose
· Given adequate safeguards against suggestiveness, out-of-court identifications were generally preferable to courtroom identifications because as time goes by, a witness’s memory will fade and the present identification will become less reliable
· U.S. v. Owens: When a victim is attacked and loses his memory for several weeks thereafter, and is unable to remember the name of his assailant, but a few weeks later does remember and names respondent, but at trial the victim admits that he could not remember seeing his assailant and that he couldn't remember if any of his numerous hospital visitors had suggested to him that respondent was his assailant, his prior inability to identify the respondent should be admissible as substantive evidence and is not hearsay
· Turns on whether the witness is available or not, so ties in with 601/602 is this person able to remember and competent to testify as a witness, and with 804
· If the declarant don’t have capacity to be a witness, can’t admit statement under 801(d)(1)(C)
Rule 801(d)(1)(B) permits the introduction of a declarant's prior consistent statement to rebut a charge of recent fabrication or improper influence/motive only if the prior statements are made before the charged fabrication or improper influence/motive, but is inadmissible if made after
· Tome v. U.S.: When a mother alleges at the end of her custody period that the petitioner sexually abused their daughter, and the defense alleges that the statements were fabricated so that the daughter could stay with her mother, and to rebut this allegation the prosecution introduces witnesses who testified that, after the alleged fabrication, the girl made statements to them about the sexual abuse, the OOC statements are inadmissible under Rule 801(d)(1)(B)
· Proponent of the prior consistent statement is required to identify when the declarant-witness had a reason to lie, and then demonstrate that the declarant-witness uttered the prior consistent statement before developing that reason to lie
· Tome rules applies both to hearsay and rehabilitation purposes of prior consistent statements
· If you see a date on the exam, if there’s a question of a statement’s admissibility, immediately think of an 801(d)(1)(B) question
Tome Flowchart
Rule 801(d)(1) Flowcharts
Admissions by Party-Opponent
When an OOC statement is introduced against the person who made it or is fairly attributable to that party, the statement qualifies as an “admission” and is exempt from the hearsay rule
· What matters is not the content of the statement (actual admission or not) but the identity of the declarant and the party against whom it is introduced
· Personal knowledge by the declarant party-opponent is not required and the declarant need not be available to testify
· Very inclusive rule
· The major exception is multiple hearsay, where if an opposing party reports a non-party’s statement, that further statement is inadmissible if hearsay
· Rule of completeness wrinkle, which provides a route for the proponent to get her OOC statement admitted
FRE 801(d)(2) A statement that meets the following conditions is not hearsay:
· (2) The statement is offered against an opposing party and:
· (A) was made by the party in an individual or representative capacity;
· (B) is one the party manifested that it adopted or believed to be true;
· (C) was made by a person whom the party authorized to make a statement on the subject;
· (D) was made by the party’s agent or employee on a matter within the scope of that relationship and while it existed; or
· (E) was made by the party’s coconspirator during and in furtherance of the conspiracy.
· The statement must be considered but does not by itself establish the declarant’s authority under (C); the existence or scope of the relationship under (D); or the existence of the conspiracy or participation in it under (E).
A direct admission is a statement made by and offered against a party-opponent
· A party’s adversary may use against him anything that he has said or done
· The acknowledgment by a party that it was he who was at fault is admissible as a declaration against interest
· Salvitti v. Throppe: When plaintiff sues a truck driver’s employee because the driver’s negligent driving caused an accident, and plaintiff testifies that the defendant and the driver of the truck visited him and admitted that the accident was their fault and promised that “everything would be taken care of,” even though the employer’s admission was based only on what the driver told him and he was not present at the accident, the statement should be admitted
· Personal knowledge not required for 801(d)(2) admissions
· There is no requirement that admissions by a party-opponent be inculpatory in order to be admissible as not hearsay under Rule 801(d)(2), rather the statement need only be made by the party against whom it is offered
· U.S. v. McGee: When an officer testifies that the bank robbery suspect provided three different versions of the day in question during an interview, changing his story when he was told that his co-conspirators had implicated him, but he continued to deny any involvement in or knowledge of the robbery, the statement by the officer regarding the interview is admissible
· A type of evidence with which admissions may be confused is evidence of declarations against interest
· The latter is a separate hearsay exception, and must have been made against the declarant’s interest when made
· Although most admissions are against interest when made, no such requirement is applied to admissions
· The statement of a party may be introduced as an admission only when offered against, not in favor of, that party
· U.S. v. Phelps: When defendant in a drug possession case seeks to introduce testimony that when the officer discovered the drugs, defendant stated, “That is my gym bag, but [co-defendant] put it in my trunk,” the statement is inadmissible because although the declarant’s statement was introduced by the proponent in the proponent’s favor, even though the proponent was also the declarant
· In a civil action the admissions by party of any fact material to the issue are always competent evidence against him, wherever, whenever, or to whomever made
· Reed v. McCord: In a case based on alleged negligence of defendant caused testator’s death, and the official stenographer for the board of coroners is called and testifies that upon the hearing before the coroner the defendant gave plain admissions of facts and circumstances which attended the death despite defendant not being present at the accident thus the statements were based on what he had heard, the statements are admissible
· All 802(d)(2) admissions must still comply with Rule 805 multiple hearsay even though Rule 805 technically doesn’t apply for admissions because they do not constitute hearsay
· Hearsay within an admission is subject to objection, unless an exception to the hearsay rule applies
· There is a difference between offering as an admission a party’s out-of-court statement that “A said that x is a fact” for the purpose of proving that x is a fact, and offering as an admission a party’s OOC statement that “x is a fact” for the same purpose
· A party’s lack of personal knowledge that x is a fact does not render inadmissible his statement to that effect
· Of course, a party is entitled to try to lessen the weight of an admission by introducing evidence that it was not based on personal knowledge
· Under Rule 106, the opponent, against whom a part of an utterance has been put in, may in his turn complement it by putting in the remainder, in order to secure for the tribunal a complete understanding of the total tenor and effect of the utterance
· When one party has made use of a portion of a document, such that misunderstanding or distortion can be averted only through presentation of another portion, the material required for completeness is ipso facto relevant and therefore admissible under Rules 401 and 402
· Beech Aircraft Corp. v. Rainey: When husband of deceased Navy instructor pilot writes a letter to investigator outlining his theory that the crash was caused by defective design of the plane, and the husband is questioned by the defense about statements in the letter that indicate he might have not believed this theory until he wanted to litigate (wife’s student was tired and there was an abruptly initiated hard right turn), the husband should be allowed to testify to the jury that the remainder of the letter primarily supported his now-held theory
· Exception to when a statement made by a party may be admissible
· Only applies to written or recorded statements, not live witness testimony
An adoptive admission is an admission made by adopting or acquiescing in the statement of another when the party-opponent engages in conduct manifesting endorsement of the statement
· When a statement tending to incriminate one accused of committing a crime is made in his presence and such statement is not denied, contradicted, or objected to by him, both the statement and the fact of his failure to deny are admissible against him
· When silence is relied upon, the theory is that the person would, under the circumstances, protest the statement made in his presence, if untrue
· U.S. v. Fortes: When a witness asks the two defendants if they had committed the bank robbery, and one of them responds affirmatively and describes the roles both played in the crime, and the other one remains quiet despite hearing and comprehending the conversation, and the witness recounts the inculpatory comments made by the co-defendant against the then-silent defendant, the witness’s testimony is admissible as an adoptive admission
· Someone who was innocent would deny the statements made by co-conspirator that implicated her in the robbery
· Each case calls for an evaluation in terms of probable human behavior
· Making that assessment is tricky—not just because it may depend heavily on a whole range of circumstances, but also because it involves a fair bit of speculation about how an average person would respond, and actual human behavior in situations of this kind probably varies widely
· Kincaid v. Kincaid: Allowing the introduction, as admissions, of civil defendant’s statements that “I must have,” “I accept that,” “it must have happened,” and “I had to have done it,” when confronted with allegations that he had abused his stepdaughter
· The mere failure to respond to a letter does not indicate an adoption unless it was reasonable under the circumstances for the sender to expect the recipient to respond and to correct erroneous assertions
· Southern Stone Co. v. Singer: When plaintiff’s lawyer sent a letter to defendant regarding past debts from a previous company defendant was involved with, and the letter asks defendant to correct anything in the letter that is incorrect and defendant goes to lawyer’s office to sign a personal note for an account that defendant’s new company owed to plaintiff and was not there to discuss former involvement with the other company which had ceased operations a year prior, and defendant testified that he never responded to the letter because he wasn’t with the company and didn’t care about what was going on there, the letter could not be admitted on the basis of an adopted admission by failure to respond
· No adoption, so statement in the letter that “You told me that Mr. Singer instructed you to be on account all the lime that you could from Southern Stone Company’s quarry” was inadmissible as multiple hearsay
· Attorney recounting conversation did not testify
· A suspect’s failure to deny an incriminating accusation is not an admission of guilt under circumstances in which there is no natural and proper call to contradict the accusation
· Moss v. Commonwealth: When wife of the victim whom appellant shot screamed in the living room while the appellant was explaining his side of the story to officers, “You shot him in the back for no reason,” and appellant did not reply, appellant’s failure to protest the accusation was not an adoption because debating the shooting while trying to explain his side of it, while the police try to calm a chaotic situation, was not a natural instance to contradict, thus the wife’s statement and appellant’s lack of response was inadmissible
· Must still comply with Rule 805
· Hypo: John tells Miller that he will be at bar review on Thursday, and prosecution seeks to prove that Miller met John at bar review on Thursday, prosecution can introduce an OOC statement posted on Facebook by Miller that “John will be at bar review on Thursday,” because although Miller is simply repeating what John told him, he is endorsing it as true
· If Facebook post simply says “John said he will be at bar review on Thursday,” there is a multiple hearsay problem because Miller has not endorsed the statement but merely repeated it
· External statement is statement of a party opponent, but the internal statement is not and is of someone who is not a defendant
· Without other hearsay exception, the internal statement is inadmissible thus the external statement is irrelevant
· Hypo: But if witness says out-of-court, “Person X said,” that is subject to the multiple hearsay rule
An authorized admission is a statement made by a person whom the party-opponent has authorized to make such statements on his or her behalf
· If the statement is made in a representative capacity ((C)-(E)), then it is admissible against the declarant and against the entity she represents
· An attorney has the authority to make out-of-court admissions for his client which are directly related to the management of litigation
· Hanson v. Waller: When appellant’s first attorney sends a letter to defendant’s attorney discussing defendant’s inability to see the deceased testator out of his truck, the contents of the letter are admissible under Rule 801(d)(2)(C) since the letter was clearly related to the management of the appellant’s litigation
· Surrogate statements is one directional
· Employer does not make statements for employee, and president does not make statements for the spokesperson
A statement made by an agent or employee of the party-opponent, during and within the scope of the agency, is admissible against the party-opponent
· Mahlandt v. Wild Canid: When defendant’s director of education was keeping the defendant’s wolf at his house as part of the education, and the wolf is involved in an incident where a boy was hurt and found in the yard with the wolf, and the director’s son tells his father that the “wolf bit the boy,” and the director left a note for the president telling him the “wolf had bit a boy,” and he later told the president the same thing in person, the note and statement were admissible because they were made regarding his custody of the wolf within the scope of his employment while the relationship existed
· The board meeting minutes discussing the legal implications of the wolf biting the boy were inadmissible against the director defendant because there was no servant, or agency, relationship but admissible against the organization
· Statements by employee based on son’s inadmissible hearsay was admissible against them as party opponents
· Employee worked for university and statements for care of wolf were about matter concerning employment, whatever employee said was admissible against him as a party opponent (A) but also against university as employer (D)
· Sea-land Service v. Lozen Int’l: When an employee of plaintiff sends an internal email that was forwarded to defendant by a second employee, with a signature indicating the name and title of the employee, and the email also appears to concern a matter within the scope of the employment, and the second employee incorporated and adopted the contents of the original message because her preface remarks manifested an adoption or belief in the truth of the original information (801(d)(2)(B)), and the second employee was sending the email within the scope of her employment, the district court abused its discretion when it excluded the email
· Hypo: Plaintiff claims that she was badly hurt by xanadite, an ingredient in pizza sold by the defendant manufacturer. To support a claim for punitive damages, the plaintiff wants to prove that xanadite is extremely dangerous. Discuss whether the plaintiff may introduce each of the following items of evidence to show that xanadite is dangerous.
· A letter from a university scientist found in the company’s files stating that the scientist has discovered that xanadite is very dangerous in microwave pizzas and asking to be hired by the company to do further research about it?
· Inadmissible, because it is hearsay (used to prove the truth of the matter asserted) and it is not an opponent’s statement because the scientist is not an employee or agent of the company and just by keeping it that is not an adoption
· Although the purpose of the scientist’s statement in the letter was to get hired, he intended to assert that the chemical was dangerous, which is the purpose of its introduction
· A memorandum written by the company’s president to the company’s chief scientist saying that the president wanted him to start work immediately on a new formula for the company’s pizza that would replace the xanadite with another ingredient because the xanadite is extremely dangerous?
· Admissible because statement is of a party opponent in that the president is an official authorized person to make a statement
A statement made by the party-opponent’s co-conspirator during and in the furtherance of the conspiracy is admissible against the party-opponent
· Krulewitch v. U.S.: Denying admissibility to statements made after the objectives of the conspiracy have either failed or been achieved
· A joint venturer is considered as a co-conspirator for the purposes of this rule even though no conspiracy has been charged
· This exemption is present probably due to its great probative value, given that conspiracy is very hard to prove
· When the preliminary facts that there was a conspiracy and that the statement was made during the course and in furtherance of the conspiracy, are disputed, the offering party must prove them by a preponderance of the evidence
· In making a preliminary fact determination under Rule 801(d)(2)(E), a court may examine the hearsay statements sought to be admitted
· Bourjaily v. U.S.: When statements indicated that the declarant was involved in a conspiracy with the defendant, indicating that defendant agreed to buy cocaine and distribute it and would be at the parking lot in his car to accept the cocaine, and each one of the statements although individually unreliable was corroborated by independent evidence, the trial court properly concluded that the prosecution had established the existence of a conspiracy and defendant’s participation in it
· The court also properly considered the statements and the subsequent events in finding that the prosecution had established by POE that declarant and defendant were involved in a conspiracy
· Rule 801(d)(2)(E) amendment
· First, the amendment codifies the holding in Bourjaily by stating expressly that a court shall consider the contents of a coconspirator's statement in determining the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered
· Second, the amendment provides that the contents of the declarant's statement do not alone suffice to establish a conspiracy in which the declarant and the defendant participated
· The court must consider in addition the circumstances surrounding the statement, such as the identity of the speaker, the context in which the statement was made, or evidence corroborating the contents of the statement in making its determination as to each preliminary question
· Third, the amendment extends the reasoning of Bourjaily to statements offered under subdivisions (C) and (D) of Rule 801(d)(2)
· Conspiracy statements are two step
· (1) Conspiracy exists
· (2) Statement made in course of an in furtherance of the conspiracy
· Can’t be a statement made reminiscing about an old conspiracy
· Can’t be a statement made about things unrelated to the conspiracy
Rule 801(d)(2) Flowchart
Spontaneous and Contemporaneous Statements
Unlike admissions doctrine, most exceptions to the hearsay rule are OOC statements that are thought to be particularly reliable
Rule 803 says that availability of declarant as witness is immaterial but requires the declarant to have perceived whatever she makes statements about
· Mostly covers documents admissible to prove their contents
· Many statements that fall within these exceptions may still be inadmissible under the CC
FRE 803 Exceptions to the Rule Against Hearsay
· The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:
· (1) Present Sense Impression. A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it.
· (2) Excited Utterance. A statement relating to a startling event or condition, made while the declarant was under the stress of excitement that it caused.
· (3) Then-Existing Mental, Emotional, or Physical Condition. A statement of the declarant’s then-existing state of mind (such as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the validity or terms of the declarant’s will.
803(1) and (2) triggered by statements that are reacting to some observable event outside of themselves at the time of the event
· 803(3) triggered by statements about what is happening inside of the declarant
The most significant practical difference between 803(1) and (2) will lie in the time lapse allowable between event and statement
· Exception (1) recognizes that in many, if not most, instances precise contemporaneity is not possible, and hence a slight lapse is allowable
· Exception (2)’s standard of measurement is the duration of the state of excitement, and the character of the transaction or event will largely determine the length of the duration
· Participation by the declarant is not required: a nonparticipant may be moved or startled by an event in which he only perceives and is not an actor
· Sometimes, the only proof of the startling event may be the content of the statement itself, and rulings that it may be sufficient are increasing and becoming the prevailing practice
· Moreover, under Rule 104(a) the judge is not limited by the hearsay rule in passing upon preliminary questions of fact
· Proof of declarant's perception by his statement presents similar considerations when declarant is identified, but when declarant is an unidentified bystander, there is hesitancy in upholding the statement alone as sufficient
· Permissible subject matter of the statement is limited under 803(1) to description or explanation of the event or condition, but under 803(2), the statement need only “relate” to the startling event or condition, thus affording a broader scope
803(1) vs. 803(2) comparison
· 803(1)
· No need for exciting condition
· Requires tight connection between statement and event, thus only present sense statements describing the event or condition perceived are admissible
· Hypo: Defendant’s son tweeted within a few minutes of the accident, “Dad just ran a red light, because he was light picking me up from school.” The because part, although made within timeframe, is outside its scope because it does not describe the running of the red light, but instead places blame, thus is inadmissible
· Requires tight time connection between statement and event
· Hypo: "Oh, there's the door. It must be Dumbarton. Talk to you later." The defense objects on grounds of hearsay. Is the whole statement admissible?
· Present sense impression because knock on door is not “exciting”
· No exclamation mark
· Inadmissible because “it must be Dumbarton” is not descriptive of what the person perceives, rather is an inference of who is behind the door
· 803(2)
· Exciting condition required (look for exclamation mark in the quote!)
· Looser connection between statement and event where scope is broader than present sense exception, thus includes statements about the cause of the event rather than simply describing the event
· Hypo: If defendant’s son was excited when he tweeted (“Dad just ran a red light!”), the whole statement is admissible
· Utterances relating to event or condition are admissible
· Statement need not be contemporaneous with the event thus the timeframe may be longer, so long as declarant is still excited/stressed when she makes the statement
· The court should decide whether there is sufficient evidence to support a jury finding that X had personal knowledge of the fight, and should then decide by a preponderance of the evidence whether the foundational requirements for the excited utterance exception have been satisfied
Exception (3) is essentially a specialized application of 803(1), presented separately to enhance its usefulness and accessibility
· The exclusion of “statements of memory or belief to prove the fact remembered or believed” is necessary to avoid the destruction of the hearsay rule which would otherwise result from allowing state of mind, provable by a hearsay statement, to serve as the basis for an inference of the happening of the event which produced the state of mind
When a statement is offered as an excited utterance, the trial court must find (1) that there was an occurrence or event sufficiently startling to render inoperative the normal reflective thought processes of an observer and (2) that the statement of the declarant must have been a spontaneous reaction to the occurrence or event and not the result of reflective thought
· Under FRE 104(a), the trial court makes the determination as to the existence of excitement and the applicability of this exception
· U.S. v. Obayagbona: When an undercover officer has a tape recorder on him during a drug purchase sting, and defendant is wearing a black-and-white dress, and 14 minutes and 25 seconds after the defendant’s arrest, the officer is recorded as saying on tape, ““The girl in the black and white handed it to me out of her purse,” the statement is admissible under Rule 803(2) because the officer’s voice is exultant having just successfully completed the operation, and testimony and the recording depict a quick and somewhat chaotic arrest that would continue the excitement of receiving and testing the sample, thus there were valid psychological guarantees against fabrication.
· The statement is also admissible under Rule 803(1) because the agent spoke at his first opportunity and his declaration was as spontaneous as possible given that only 2 minutes and 25 seconds had elapsed after the arrest and only 15 minutes after the sale and the statement could not have been made in the presence of defendant
· Lack of identification of a declarant does not make an excited utterance inadmissible per se, but facts must exist from which a reasonable trier of fact could infer the the declarant personally observed the incident
· People v. Cummings: When shooting victim calls 911 and someone in the background can be heard faintly saying, “Yo, it was [defendant], man!”, the background statement is inadmissible because it is not determinable whether the declarant personally observed the shooting or was passing on hearsay
A statement offering direct evidence of the declarant’s state-of-mind is admissible if it is of the declarant’s then-existing state-of-mind
· Rule 803(3) really includes four separate rules, all depending on fact that declarant is testifying about something she perceives about herself
· Something she is thinking, feeling, what she plans to do, and what she remembers doing
· All but last are admissible as exception to hearsay rule
· First two is what declarant is thinking or feeling
· Hypo: After declarant is hit by a car, he said “My whole left side is in agony.” Admissible as present sense impression to prove extent of injury.
· Hypo: If Knapp said “I think the sheriff is out to get me,” that statement is admissible under 803(3) as direct evidence to show fear of the sheriff to prove self defense.
· If Knapp said “The sheriff is out to get me,” that statement would still be admissible, but this time as nonhearsay because it is circumstantial evidence of what his state of mind
· U.S. v. Harris: When appellant is charged with drug distribution after an informant had several phone conversations with him, and the defense attempted to establish that these phone recordings show that appellant knew the dealer was an informant and only went along out of fear for what would happen to him if he refused, to the extent that appellant told potential witnesses that he had "an encounter with some people who could cause him trouble"; that "the Government and people were after him and trying to set him up"; and that "informant had brought an agent to him," these statements were admissible, not for their truth, but instead as circumstantial evidence of appellant’s state of mind -- his knowledge of the informant’s cooperation
· To the extent that appellant told either his parole officer or attorney "that he believed informant brought an agent to him," this statement is hearsay since its evidentiary significance depended on the truth of the matter asserted (appellant's belief), but such a statement of the declarant's then existing state of mind should have been admitted as a hearsay exception under Rule 803(3)
· Statements offered to prove declarant’s state of mind are admissible as circumstantial and as direct evidence
· SCOTUS extended the state-of-mind exception to statements of intent offered to prove that the declarants actually did what they said that would
· Under the Hillmon Doctrine, a statement of the declarant’s intent or plan is admissible to prove (1) that intent or plan, (2) that the declarant acted in accordance with that intent or plan, and (3) that any third-party included in the statement also acted in accordance with that intent or plan
· Mutual Life Ins. Co. v. Hillmon: When life insurance companies allege that plaintiff’s husband is not dead and that the body alleged to be him is actually another man, and to prove so they attempt to introduce the last letters the other man’s sister and fiancee received, written from plaintiff’s husband’s hometown around the time the husband left in which the man stated that he intends to leave for Colorado with the husband, the letters are admissible because they were competent evidence of the man’s intention at the time of writing them
· 803(3) allows statements to be admitted for purposes of proving what was in Walters’ mind *at the time* he wrote the letter
· The letters are *direct* evidence of Walters’ state of mind
· No court would have allowed the letters to be admitted if he had written “I have left Wichita with Hillmon the sheep trader” because that would be indisputably hearsay
· SCOTUS holds that there is a logical difference between a hearsay account of a past fact and Walters’ personal expression of his then present intent
· Declarations of intention, casting a light upon the future, have been sharply distinguished from declarations of memory, pointing backwards to the past, with the latter not fitting the Hillmon Doctrine
· Shepard v. U.S.: When prosecution offers testimony of defendant’s wife’s nurse who said that the wife told her that her husband poisoned her, the declaration of the wife should be excluded because it was a statement about a past act and not of her then-existing state of mind desire to live
· Hypo: Knapp told a friend after shooting the sheriff that “I now remember that right before I shot the sheriff, he looked like he wanted to harm me.” That is not a statement of his then existing state of mind but instead describes some prior event and is inadmissible. That current statement of memory is inadmissible to prove the prior event
· Statements of memory would be a total replacements for direct witness testimony
· If declarant’s statements describes something that happened in the past rather than in the present or in the future, that is inadmissible to prove the prior event
· FRE 803(3) was approved so as to render statements of intent by a declarant admissible only to prove his future conduct, not the future conduct of another person
· Under Hillmon, OOC statements of a declarant are admissible to prove the subsequent conduct of others
· U.S. v. Houlihan: When a man is murdered after leaving his sister’s apartment, and he had told his sister that he was going to meet defendant, and the prosecution sought to admit the statement as relevant circumstantial evidence that it was defendant who killed him later that evening, the statement is admissible to show victim-declarant's intent that tends to prove the conduct of the defendant, a third-party
· Hypo: If Knapp said “I am going to meet the sheriff at the bar in an hour,” that statement is admissible to show not only that Knapp went to the bar then but also that the sheriff did too
· Hypo: Breach of contract action by P against D. P claims that D promised to hire P to work for her law firm, that P turned down another job offer in reliance on this promise, and that D then failed to hire P. Assume it is given that D’s firm planned to hire only one new person. At trial, D calls W, her secretary, and wishes to have him testify that just after P completed his interview with the law firm, D said to W, “I think I’ll go downstairs to start the paperwork to hire Q for the job.” P lodges a hearsay objection to W’s testimony concerning D’s statement.
· Because D’s statement tends to make it more likely that D did not promise to hire P, it is relevant. Though the statement asserts D’s state of mind, and is therefore hearsay, it fits within the exception for statements of then existing state of mind. It is therefore admissible.
· This appears to be a direct statement of D's then-existing state of mind, which would be relevant to show that he acted in accordance with the statement. Thus, it is an application of the Hillmon doctrine.
· Hypo: Prosecution of D for the murder of V. D denies involvement. To prove he murder to place at D’s apartment at 8:00 p.m. on a certain date, the prosecution calls W to testify that earlier that day, V told W that she was planning to drop something off at D’s apartment that night.
· V's statement is relevant because, if true, it put V in a position to have been murdered by D. The statement is hearsay because it is an assertion of V's plans to do something that night (drop off something at D's apartment), and it is offered to prove that V in fact did that thing that night. The statement fits into the Hillmon rule, codified in FRE 803(3), because it is a statement of one's intention to do something in the future, offered to prove the intention, and thus, that the act occurred. It is therefore admissible.
Rule 803(1)-(2) Flowchart
Injury Reports and Recorded Statements
FRE 803(4) Statement Made for Medical Diagnosis or Treatment. A statement that:
· (A) is made for — and is reasonably pertinent to — medical diagnosis or treatment; and
· (B) describes medical history; past or present symptoms or sensations; their inception; or their general cause.
Admissibility of a statement made to one’s physician turns on the guarantee of the absent declarant’s trustworthiness, thus a court should first determine whether the statements were reasonably considered by the declarant as being pertinent to the diagnosis or treatment sought
· Reliability derives from the theory that people are likely to accurately report their medical condition to facilitate treatment
Statements as to fault would not ordinarily qualify under (B)
· Thus a patient's statement that he was struck by an automobile would qualify but not his statement that the car was driven through a red light
· Details of the injury not necessary for treatment but serving only to suggest fault would not ordinarily qualify under 803(4)
· Rock v. Huffco Gas: When plaintiff injures his ankle while working, and the only witness didn’t see the falls and says that plaintiff told him he was planning to fake the accidents, and the plaintiff is diagnosed by doctors and later died from complications, the written and testimonial evidence concerning the history of the accidents which were given by plaintiff to the doctors was inadmissible because the doctors only needed to know that he had twisted his ankle, not how
· Statements attributing fault or establishing a perpetrator's identity are typically inadmissible under the medical diagnosis and treatment exception to the hearsay rule, unless the case involves child abuse, sexual assault, and/or domestic violence
· Because of the unique nature of such cases, identifying the attacker serves a primarily medical, not testimonial, purpose because a physician generally must know who the abuser was in order to render proper treatment because the physician's treatment will necessarily differ when the abuser is a member of the victim's family or household
· Ward v. State: When a woman tells a paramedic and a nurse that her boyfriend beat her and caused the extensive and severe bruising on her body, the statements are non-testimonial and unobjectionable on CC grounds because the primary purpose of the informal questioning was for treating the domestic abuse victim and knowing how to treat her, what resources to offer her, and who to release her to, not to gather evidence as a substitute for trial testimony, thus the identifying statements are admissible under 803(4) as a statement made for medical diagnosis or treatment
· The standard of care for domestic abuse required the paramedic and nurse to take reasonable measures to assess the woman’s risk
· The statements were non-testimonial because it was an ongoing emergency (paramedic needed to know whether the assailant was still on the premises), the primary purpose was treatment (even if her secondary purpose may have been to inform the police), and the victim’s primary purpose was to ensure her health and safety (not to have the statement used at trial)
Statements made for medical diagnosis can be made a long time after the injury or incident precipitated the treatment
Statements need not have been made to a physician, rather statements to hospital attendants, ambulance drivers, or even members of the family might be included if the statement is made for the purpose of diagnosis
· The Rule expands the exception to cover many statements made to physicians hired not for treatment but simply for diagnosis with an eye towards litigation
Rule 803(3) and (4) Flowchart
FRE 803(5) Recorded Recollection. A record that:
· (A) is on a matter the witness once knew about but now cannot recall well enough to testify fully and accurately;
· (B) was made or adopted by the witness when the matter was fresh in the witness’s memory; and
· (C) accurately reflects the witness’s knowledge.
· If admitted, the record may be read into evidence but may be received as an exhibit only if offered by an adverse party.
FRE 612
· (a) This rule gives an adverse party certain options when a witness uses a writing to refresh memory:
· (1) while testifying; or
· (2) before testifying, if the court decides that justice requires the party to have those options.
· (b) Unless 18 U.S.C. § 3500 provides otherwise in a criminal case, an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness about it, and to introduce in evidence any portion that relates to the witness’s testimony. If the producing party claims that the writing includes unrelated matter, the court must examine the writing in camera, delete any unrelated portion, and order that the rest be delivered to the adverse party. Any portion deleted over objection must be preserved for the record.
· (c) If a writing is not produced or is not delivered as ordered, the court may issue any appropriate order. But if the prosecution does not comply in a criminal case, the court must strike the witness’s testimony or — if justice so requires — declare a mistrial.
Rule 612 allows a party to use a writing or other means of restoring (“refreshing”) a witness’s memory, hence is called the “present recollection refreshed/revived” doctrine
· The goal in general is to get the witness to testify from their present memory on the stand of what she perceived in the past
· The memory-refreshing item is not evidence, only the memory is
· Witness, although he may use the writing to refresh his recollection, must testify to the fact as he remembers it and he may not read or show the writing to the jury
· Anything may in fact revive a memory: a song, a scent, a photograph, and allusion, even a past statement known to be false
· But if a recorded statement is used to refresh the declarant-witness's testimony, the opponent must have a chance to examine the document and cross the witness, and may choose to admit the record into evidence
· U.S. v. Riccardi: When two witnesses use typewritten notes of one of the witnesses from the time of the incident, and both witnesses stated that they knew the chattels and could identify them, could remember which chattels were transported, and the list was so numerous that no one could reasonably be expected to remember it all without a reminder, and the judge ensured that the witness at the moment on the stand remembered the items testified to, the document was used for “present memory revived,” the testimony was admissible, and the use of the lists was permissible
Under Rule 803(5), if that 612 attempt at refreshing fails, the proponent can use some writing as a substitute for the witness’s memory on the stand, hence is called the “past recollection recorded” doctrine
· The writing replaces the witness’s current and failed memory with some OOC statement made on subject the witness once knew about, that was made contemporaneously with the incident it records, and which accurately records her memory
· The judge in his discretion may permit a witness to incorporate in his testimony a writing expressive of his past knowledge, and to read it and even to show it to the jury at the request of the opponent
· Fisher v. Swartz: When a witness testifies as to the labor and materials he provided in repairing the defendant's house, and used a carbon copy of an itemized statement of the charges to make his testimony, the copy was a record of past recollection and thus was admissible as evidence
· In Fisher and Riccardi, Rule 611 authority to run the trial trumps normal 612 practice because the evidence involved a long list of items
· Only applies if the declarant-witness had personal knowledge of the event memorialized in the document and she memorializes the facts related when fresh in her mind
· For Rule 803(5) to apply, there is a requirement that the witness not have a recollection to enable him to testify fully and accurately before the document is introduced
· No attempt is made in the exception to spell out the method of establishing the initial knowledge or the contemporaneity and accuracy of the record, leaving them to be dealt with as the circumstances of the particular case might indicate
· Proponent must first try to jog the declarant-witness’s memory to show that she cannot testify from present memory
· The proponent does not get to enter the document into evidence, rather the witness must read out the contents of the document
· Only the opponent gets to enter the document recording the writing into evidence under Rule 803(5)
· Hypo: Prosecution of Defendant, a American man, for assault and battery on Victim following a barroom brawl. Defendant denies being involved. To prove that he was not involved, Defendant calls Witness, the bartender, and asks the bartender to describe the person who started the fight. Witness testifies that she cannot remember what the person looked like. The police found a note on the floor of the bar while they were investigating the incident. The police were not able to identify the person who wrote a note, which contains a description of the attacker as a Scottish male. Defendant wishes to show the note to Witness in an effort to refresh Witness’s recollection. The prosecution objects this is improper because Witness did not write the note and the identity of the author is unknown. How should the court rule?
· Under 612, admissible, because it doesn’t matter what the source of the item used to refresh is, so long as the item jogs the witnesses memory
· If the witness were not able to recall after seeing the note, it would be inadmissible under 803(5) because we don’t know the source so can’t ensure that declarant had personal knowledge of the thing observed
Rule 612 and 803(5) Flowchart
FRE 803(6) Records of a Regularly Conducted Activity. A record of an act, event, condition, opinion, or diagnosis if:
· (A) the record was made at or near the time by — or from information transmitted by — someone with knowledge;
· (B) the record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling, whether or not for profit;
· (C) making the record was a regular practice of that activity;
· (D) all these conditions are shown by the testimony of the custodian or another qualified witness, or by a certification that complies with Rule 902(11) or (12) or with a statute permitting certification; and
· (E) neither the opponent does not show that the source of information nor or the method or circumstances of preparation indicate a lack of trustworthiness.
Business records which businesses rely on and trust for their financial success should be trusted by the courts based on the verification on the stand by a supervising officer who knew them to be the books of regular entries kept in that establishment, and without production of every employee involved in making the record
· The element of unusual reliability of business records is said variously to be supplied by systematic checking, by regularity and continuity which produce habits of precision, by actual experience of business in relying upon them, or by a duty to make an accurate record as part of a continuing job or occupation
· State v. Acquisto: When two witnesses testify as alibis for the defendant, stating that there was a strike at their business on the day in question thus they were home and saw the defendant, but the state introduces the custodian of the businesses payroll who testifies that she received payroll vouchers that showed the witnesses were working that day and the strike occurred the week before, the payroll vouchers were properly admitted
· The claim for payment made by the witnesses and approved by their supervisor was the type of information upon which payroll records and authorization for payment were based, and although the vouchers were made up in advance, she would be notified before the payroll was completed in the event that any information contained on the voucher should be changed
Many different kinds of organizations can qualify under this Rule
· The records must be those of a regularly conducted “business” activity, but the records of institutions and associations like schools, churches, and hospitals are admissible under this provision
· Covers all types of business activity, whether legal or illegal
· Defining characteristic of business activity is simply having some kind of financial stake in the activity
· Must be some kind of commercial activity
· Business need not be run for profit, and includes charities and nonprofits
· Records can be formal documents or marginal notations
· Personal records kept for business reasons may be able to qualify, such as a housekeeper’s records kept neatly and accurately for purposes of balancing statements, keeping budgets, and preparing income tax returns
· The reliability usually found in records kept by business concerns may be established in personal business records if they are systematically checked and regularly and continually maintained
· Keogh v. Comm’r of Internal Revenue: When defendant is convicted of tax deficiencies for underreporting tips received at work, and all the hotel employees pooled the day’s tips together and divided them evenly amongst the day’s workers, and one of the other workers kept a detailed diary of the tips he received and the wages kept in the diary were the same as those in the hotel’s payroll records, and his wife testifies that only he made entries and he was very meticulous about it, and the diary is used as evidence to prove the truth of the matter it asserted (the amount of tips received), the record was admissible under Rule 803(6) because although personal to him, it was kept in the course of his own business activity
· Even though Whitlock is a liar, he doesn’t lie to himself and wouldn’t want to lose money, thus the record is trustworthy even though he is not
· Wife can stand in as the custodian of records, because that is anyone who can testify that the record keeping was done in the proper way and was accurately kept
· In large business, it’ll be someone in HR or someone like that, but in this case it can be someone familiar with the recorder
Business records must be authenticated by someone with knowledge of the making or keeping of such records, such as a custodian of records
· Problem is that business sometimes cannot identify exactly who made the recording because many people may be involved
· What matters is that company shows that someone is responsible for the record and that this person would report this information accurately from personal knowledge
· Company must also show that maintaining the record was routine part of operations and made in the course of regularly conducted operation of the business and it was a regular practice to make the recording
· Can prove all of this by identifying the person ultimately responsible for keeping these records who testifies as to the 803(6) conditions
· Close to time of activity, by someone with knowledge, during the course of a regular business activity, and the particular record was a regular part of the regular activity
The business record does not need to be perfectly completed to be admissible
· U.S. v. Gibson: When prosecution introduces a cooperating witness’s ledger which contained records of drug transactions, and the ledger implicated defendant in the conspiracy, and the witness testified that she kept a record of most of her large drug transactions, and regularly and contemporaneously recorded what she sold and how much she made, the ledger was admissible under 803(6) because although the ledger was incomplete and contained blank pages and was sometimes not recorded chronologically, the accuracy of the remaining pages was not altered
The record must be kept for the regular course of business rather than with the primary purpose of gathering evidence with the primary purpose of presenting it in court
· The fact that a company makes a business out of recording its employees’ versions of their accidents does not put those statements in the class of records made “in the regular course” of the business
· Palmer v. Hoffman: When a train accident occurs and the train engineer, who died before trial, made a statement to an interviewing superintendent, and the train company regularly takes the statements of its employees following accidents, the statement was inadmissible because the reports of the accident are not taken for the systematic conduct of the enterprise as a railroad business
· Unlike payrolls, accounts receivable, accounts payable, bills of lading, and the like, these reports are calculated for use essentially in the court, not in the business
· Their primary utility is in litigating, not railroading
· In the absence of a motive to fabricate, a motive so clearly spelled out in Palmer, the regular making of reports required by law is in the regular course of business, especially when they are not made with an eye explicitly towards likely litigation
· Lewis v. Baker: When an employee is involved in an accident, and the railroad company regularly takes an injury report and an inspection report following such accidents, and none of the individuals who made the reports were involved in the accident or could have been the personal target of litigation, and the reports were required by law and also were of utility to the employer in ascertaining whether the equipment involved was defective to prevent future accidents, there is sufficient indicia of trustworthiness to admit the reports into evidence
· While the Palmer opinion mentions the motivation of the engineer only obliquely, the emphasis on records of routine operations is significant only by virtue of impact on motivation to be accurate
· Absence of routineness raises lack of motivation to be accurate
· Yates v. Bair Transport, Inc.: A physician's evaluation report of a personal injury litigant would appear to be in the routine of his business, but if the report is offered by the party at whose instance it was made, it has been held inadmissible
· So long as reports made by third parties, not someone involved in accident, required by law, and made to prevent future accidents, the reports likely lack illicit motivation and are admissible
· The rule proceeds from the base that records made in the course of a regularly conducted activity will be taken as admissible but subject to exclusion if the sources of information or other circumstances indicate lack of trustworthiness as raised by the opponent
The form which the “record” may assume under the rule is described broadly as a “memorandum, report, record, or data compilation, in any form”
· The expression “data compilation” is used as broadly descriptive of any means of storing information other than the conventional words and figures in written or documentary form, including electronic computer storage
Rule 803(6) requires that the informant of the statement in the record have personal knowledge of the statement’s contents
· If the supplier of the information does not act in the regular course, an essential link is broken; the assurance of accuracy does not extend to the information itself, and the fact that it may be recorded with scrupulous accuracy is of no avail
· Johnson v. Lutz: A police report incorporating information obtained from a bystander is inadmissible because the officer qualifies as acting in the regular course but the informant does not
· Chain of “insider” business declarants (stock keeper to supervisor to manager to custodian of records) is not hearsay within hearsay, so long as all the declarants work for and report in the course of the business
· Multiple hearsay arises when a statement from some business outsider is made to a business insider, who then reports it on as part of a business record
·  The outsider’s statement must fall within another hearsay exception to be admissible because it does not have the presumption of accuracy that statements made during the regular course of business have
· If both the source and the recorder of the information, as well as every other participant in the chain producing the record, are acting in the regular course of business, the multiple hearsay rule is excused by Rule 803(6)
· Wilson v. Zapata Off-Shore: When plaintiff alleges employer discriminated against her and caused her emotional distress, and the court admits a hospital record reporting a statement by plaintiff’s sister to a social worker, who recorded that “informant reports that the patient is a habitual liar,” the statement is admissible because the hospital record falls under the 803(6) exception and the statement by the sister falls under 803(4) because it was relevant for the psychiatrist to know the patient’s background for medical treatment
· Hypo: Breach of contract action by P, an ad agency, against D, a corporation that hired the agency. P alleges that D approved P’s proposed print ad at a board meeting and was thus required to pay P’s fee, but that D never paid. To prove that D did not approve P’s ad, D calls W, the board secretary, who identifies a copy of the board minutes from the meeting in question. W testifies that he wrote these minutes, that he keeps all board minutes in a special file at the corporate office, and that the minutes were approved at a subsequent meeting. D offers in evidence a portion of the minutes containing the following statement: “After looking at the ad, Chairperson P said, ‘What a piece of junk!’”
· The “inner” statement is the Chairperson's statement, “What a piece of junk!” The “outer” statement is the secretary's assertion that this is what the Chairperson said. The Chairperson's statement is not hearsay because it is not offered to prove that the ad was in fact terrible (which is what the Chairperson probably meant to assert). Instead, it is offered as circumstantial evidence that the board later rejected the ad (and thus that the corporation was not required to pay for it). That is why the Chairperson's statement is relevant. The “outer” statement (the secretary's statement) is hearsay because it is an assertion that the Chairperson made the other statement, and is offered to prove that the Chairperson in fact did make that statement. The secretary's statement qualifies as a business record, however. It is the ordinary course of the business to take minutes of board meetings, and the secretary is required to keep and file those minutes in a certain way. Although it is true that the statement serves the interest of the party offering it, there is no real indication that at the time it was made, the company had reason to think there would be litigation over payment for the ad. Thus, this portion of the minutes is probably admissible.
· The preliminary facts are for the judge under FRE 104(a)
FRE 803(7) Absence of a Record of a Regularly Conducted Activity. Evidence that a matter is not included in a record described in paragraph (6) if:
· (A) the evidence is admitted to prove that the matter did not occur or exist;
· (B) a record was regularly kept for a matter of that kind; and
· (C) the opponent does not show that the possible source of the information or other circumstances indicate a lack of trustworthiness.
Failure of a record to mention a matter which would ordinarily be mentioned is satisfactory evidence of its nonexistence
· U.S. v. Gentry: When defendant is charged with making a false report of food tampering after lying when he said he bit into a metal pin when he ate an M&M, and the prosecution introduces testimony from the manufacturer’s employee that there were no other reports of pins in the candy, the testimony was relevant as it implies that the pin came from the defendant rather than the factory or a tamperer, and Rule 803(7) allows this use of business records to show the nonoccurrence of an event
· Absence of business record of some activity is admissible to show that the activity did not happen so long as the business would normally record that kind of event and so long as the opponent does not show that the failure to record the event was untrustworthy
Rule 803(5)-(7) Flowchart
FRE 803(8) Public Records. A record or statement of a public office if:
· (A) it sets out:
· (i) the office’s activities;
· (ii) a matter observed while under a legal duty to report, but not including, in a criminal case, a matter observed by law-enforcement personnel; or
· (iii) in a civil case or against the government in a criminal case, factual findings from a legally authorized investigation; and
· (B) the opponent does not show that the source of information or other circumstances indicate a lack of trustworthiness.
FRE 803(9) Public Records of Vital Statistics. A record of a birth, death, or marriage, if reported to a public office in accordance with a legal duty.
FRE 803(10) Absence of a Public Record. Testimony — or a certification under Rule 902 — that a diligent search failed to disclose a public record or statement if:
· (A) the testimony or certification is admitted to prove that
· (i) the record or statement does not exist; or
· (ii) a matter did not occur or exist, if a public office regularly kept a record or statement for a matter of that kind; and
· (B) in a criminal case, a prosecutor who intends to offer a certification provides written notice of that intent at least 14 days before trial, and the defendant does not object in writing within 7 days of receiving the notice — unless the court sets a different time for the notice or the objection.
Rule 803(8) covers the records of government agencies used to do three things:
· (1) Record some action undertaken by a government agent or agency, such as receiving an item for docketing purposes or stamping a passport to record allowing someone to enter the country
· Records of what the public agency or official did
· Booking record of local jail to show jail put someone in custody on certain date, issues a notice to appear, processed a passport at the border
· (2) Some observation made by a government official with a legal duty to report that observation, such as a weather report or arrest record, public officials under legal duty to report child abuse or police officer under public duty to record what happened
· Personally observed by the official under duty to observe and report
· Excluded are matters observed by lay person reported to public official, because lay person has the personal knowledge, not the official
· Excludes police investigative reports (matters observed by law enforcement personal) when offered by government against criminal defendant
· Officer herself must testify
· (3) The results of some investigation undertaken by government experts, such as an accident report
· Both factual findings and factually-based opinions or conclusion of the investigator are admissible under 803(8)(A)(iii)
· Beech Aircraft: When the Navy conducts an investigation of a crash, and report includes facts and conclusions based on those facts, and the judge determined that certain conclusions were trustworthy, those investigatory conclusions are admissible despite stating a conclusion or opinion
· Allows statements made by some outsider adopted by the investigator to inform the basis of the report
· Expert is able to assess trustworthiness
· Public record need not be made at or near the time of the event it records
Public records present a CC problem in that often records of these sort are compiled by public officials for use by the government in a criminal prosecution
· These records are inadmissible against a criminal defendant, absent live testimony from the official who compiled the record, with some very limited exceptions
· 803(8)(A)(iii) cannot be used as a backdoor way to get testimonial evidence against a criminal defendant admitted without being able to confront the declarant
· Certificates of forensic analysis are affidavits (declarations of facts written down and sworn to by the declarant before an officer authorized to administer oaths), doing what a witness would do on direct examination, and thus are testimonial statements
· Melendez-Diaz v. Massachusetts: Certificates of forensic analysis in which analysts state that a substance found on defendant is cocaine is testimonial, and the analysts are witnesses, and the evidence in the certificate is used against the defendant, thus absent a showing that the analysts were unavailable to testify at trial and that petitioner had a prior opportunity to cross-examine them, petitioner was entitled to be confronted with the analysts at trial
· Even scientific forensic analysts are not always 100% reliable, and confrontation can be used to determine the analysts’ honesty, proficiency, and methodology
· Certificates of forensic analysis, although records of a public official (prepared by a public officer in the regular course of his official duties), the analysts statements were prepared specifically for use at petitioner’s trial, and thus were testimony against petitioner making the analysts subject to confrontation
· Even though objective, neutral lab technicians are reliable, the CC applies in all cases
· Analysts are state employees answering to police, so there might be some bias, and requires exercise of judgment so potential manipulation because needs to add own views and recounting the process taken for the test
· Surrogate testimony of someone familiar with the lab’s testing procedure (or with the process used by agent to gather evidence for court), but neither participated in nor observed the test by the analyst who signed the report, does not satisfy the CC
· Bullcoming v. New Mexico: When an analyst conducts a BAC test on the blood sample of petitioner, and concludes in the report that the BAC was above the threshold for aggravated DUI, but in the report also comments on the procedure of the test and how he received the sample, the analyst’s report is subject to confrontation because the representations relate to past events and human actions not revealed in raw, machine-produced data and comparative reliability of an analyst's testimonial report of a machine-generated number does not dispense with confrontation
· The surrogate testimony by the individual qualified in the testing used by the analyst does overcome the CC because the witness could not convey what the analyst knew/observed or expose any lapses/lies by the analyst
· (ii) and (iii) prohibits admission of criminal investigative reports offered by prosecution against criminal defendant
· Operate as blanket prohibition against using police reports against criminal defendant under any hearsay rule (business or past recollection recorded)
· Violates normal rule that item inadmissible for one purpose is admissible for another purpose
· Hypo: The prosecutor asks PO to read aloud the name on the ticket. Even though the ticket satisfies the hearsay exception for recorded recollection, it should be excluded to effectuate the policy of the rule excluding certain public records when offered against criminal defendants.
· Would be a backdoor attempt to introduce evidence that is excluded under 803(8)(a)(ii)
· A report of observations by a law enforcement official is admissible under 803(8)(A)(ii) if it is a ministerial, objective observation
· Merely recording the movement of aliens across the border is inherently reliable because government needs to keep accurate records of the movement of aliens
· U.S. v. Torralba-Mendia: When a record of a deportable alien contains the alien’s name, photo, fingerprints, as well as the date, port, and method of departure, and the government redacted all other statements, including the officer’s narration explaining how the alien was apprehended, and the alien’s statement regarding his country of origin, and the record is kept by DHS in its regular course of business for administrative purposes and not for the purpose of litigation, the admitted forms are ministerial, objective observations detailing how the aliens were repatriated thus the record is not testimonial and does not conflict with CC and is admissible under 803(8)(A)(ii)
· Immigration documents are not testimonial because they are not made in anticipation of litigation, and because they are simply a routine, objective cataloging of an unambiguous factual matter
· State v. Davis: The statement of a BAC analyst that the “machine was operating accurately” is an interpretive conclusion and therefore does not constitute a “matter observed” within 803(8)(A)(ii), and thus, because it is inadmissible under that exception, it is barred under all other exceptions including the business record exception
· Government reports are admissible against a criminal defendant if the report is created as part of a routine agency procedure and not in anticipation of litigation
· For the administration of an entity’s affairs and not for the purpose of establishing or proving some fact at trial
· U.S. v. Lundstrom: Reports of federal examiners who supervise banks to ensure their soundness and compliance with financial laws and regulations and do not conduct criminal investigations, collect evidence, or bring criminal charges, are admissible under 803(6) because the reports were created for the administration of the office’s affairs and not for the purpose of establishing facts at trial
· 803(8)(a)(iii)’s prohibition in criminal proceedings should apply to reports prepared by law enforcement officials at the scene of a crime or in investigating a crime, and not to reports authored by other government agents regarding routine matters in nonadversarial settings
Exceptions for When the Declarant is Unavailable
FRE 804
· (a) A declarant is considered to be unavailable as a witness if the declarant:
· (1) is exempted from testifying about the subject matter of the declarant’s statement because the court rules that a privilege applies;
· (2) refuses to testify about the subject matter despite a court order to do so;
· (3) testifies to not remembering the subject matter;
· (4) cannot be present or testify at the trial or hearing because of death or a then-existing infirmity, physical illness, or mental illness; or
· (5) is absent from the trial or hearing and the statement’s proponent has not been able, by process or other reasonable means, to procure:
· (A) the declarant’s attendance, in the case of a hearsay exception under Rule 804(b)(1) or (6); or
· (B) the declarant’s attendance or testimony, in the case of a hearsay exception under Rule 804(b)(2), (3), or (4).
· But this subdivision (a) does not apply if the statement’s proponent procured or wrongfully caused the declarant’s unavailability as a witness in order to prevent the declarant from attending or testifying.
· (b) The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness:
· (1) Former Testimony. Testimony that:
· (A) was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and
· (B) is now offered against a party who had — or, in a civil case, whose predecessor in interest had — an opportunity and similar motive to develop it by direct, cross-, or redirect examination.
· (2) Statement Under the Belief of Imminent Death. In a prosecution for homicide or in a civil case, a statement that the declarant, while believing the declarant’s death to be imminent, made about its cause or circumstances.
· (3) Statement Against Interest. A statement that:
· (A) a reasonable person in the declarant’s position would have made only if the person believed it to be true because, when made, it was so contrary to the declarant’s proprietary or pecuniary interest or had so great a tendency to invalidate the declarant’s claim against someone else or to expose the declarant to civil or criminal liability; and
· (B) is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case as one that tends to expose the declarant to criminal liability.
Rule 804 requires that declarant be unavailable as a witness if evidence is to be admissible
· Mere presence does not make someone a witness, rather they must be available to take the stand and testify under oath subject to cross examination
· If they are unable to do so, that makes the declarant unavailable to testify
· Demonstrating that the declarant is unavailable to testify is a necessary preliminary step of introducing evidence under 804
There are five ways to show that a witness is unavailable, two involving situations where the declarant is actually physically not present at trial
· (4) unavailability due to illness or death of declarant
· (5) proponent cannot procure declarant’s physical presence at trial after subpoena and after taking other reasonable steps to ensure declarant appears at the trial
· Simply serving process is not enough
· Proponent must show that if formal process failed, she tried informal process by trying to contact and persuade the declarant to attend, including paying expert witness costs and flight
· (1) declarant who exercises a privilege so declines to testify (ACP, 5th Am. Spousal)
· Although a criminal defendant who invokes his Fifth Am. privilege makes himself unavailable to any other party, Rule 804(a) provides that a declarant is not unavailable if the unavailability is for the purpose of preventing the witness from attending or testifying
· U.S. v. Bollin: When government was allowed to present a redacted version of defendant’s grand jury testimony but the trial court refused to allow him to present the omitted portions under the rule of completeness or the former testimony exception, there was no abuse of discretion because the defendant was not unavailable because by invoking his Fifth Am. privilege, he made himself unavailable for the purpose of preventing his testimony and therefore could not invoke the 804(b)(1) exception
· Also, the redacted parts of the testimony were not necessary to avoid misleading the jury or otherwise place the admitted testimony in context
· The fact that some of the omitted testimony arguably was exculpatory does not, without more, make it admissible under the rule of completeness
· (2) no privilege but simply refuses to testify, even after court order
· (3) fails to remember anything about subject of their testimony
· Declarant must be cross-examined to show she can no longer remember the matter about which she was called to testify before statement can be admitted
· Unclear how much failure to remember the subject matter under 804(a)(3) makes the declarant unavailable
· Need requirement of impaired memory in order to avoid statements prepared specifically for litigation under 803(5)
· Unavailability in terms of 601’s incapacity is more fitting
· Person must demonstrate some lack of capacity to testify about the subject matter to be unavailable, more than a mere absence of memory about bits of testimony
· Cannot testify at all about that aspect of the case because they have no memory of anything to do with it
· A declarant will be unavailable for lack of memory only if they are considered incompetent under 601, otherwise their lack of memory will be prodded under 803(5)/612
· Under 803(5), someone has to have written it down and declarant has to have adopted at the time that writing as accurately reflecting the writing
· Have to testify that they in fact wrote it down
· Under 804(a)(3), have to testify that they can’t even remember that much
Former testimony under 804(b)(1) is admissible when the declarant testified under oath at a previous proceeding and was available for cross-examination, and the prior cross-examiner has the right relationship to current opponent and share similar motive in developing the testimony
· The right relationship between the prior cross-examiner and present opponent depends on the nature of the current suit
· If the current trial is criminal, the current party must have been a party to the prior trial with an opportunity and similar motive to cross-examine the declarant in the prior trial
· Must be same party
· If the current trial is civil, the relationship can be broader with the prior party being a predecessor in interest to the current party who was not a party to the first trial
· Usually means current and prior cross examiner share the same reason or have the same stakes in cross-examining the witness
· If it appears that in the former suit a party having a like motive to cross-examine about the same matters as the present party would have, was accorded an adequate opportunity for such examination, the testimony from the former suit may be received against the present party
· The previous party having like motive to develop the testimony about the same material facts is a predecessor in interest to the present party
· Clay v. Johns-Manville Sales Corp.: When a deposition is taken of an expert witness in a separate case who was the full-time physician in the present defendant’s organization, and the testimony is about a similar matter as this present case, but the witness died before the present trial, the testimony was admissible because the defendants in the former case had a similar motive in confronting the testimony, both in terms of appropriate objections and cross-examination, to that which the present defendants have
· Salerno: For Rule 804(b)(1) to apply, the proponent must always show a similar motive
· Although the present defendant’s predecessor in interest was the plaintiff/prosecution in the former trial, the party can still be a predecessor in interest
· Volland-Goland v. City of Chicago: When Volland testified in his own defense of his assault and resisting arrest trial, and Volland then sued the officers and the city for violating his civil rights but he died of natural causes before the case came to trial, the State in the former trial was the predecessor in interest to the officer-defendants in the present trial regarding Volland’s testimony because the the former prosecution’s stake in Volland's criminal trial was entirely commensurate to defendants' current stake in this action because governments take very seriously any alleged assaults on their police officers (weighty), and defendants never credibly argue that there were particular facts that made the State's interest in prosecuting Volland less than would be typical
· When both the present and the former actions involve the same incident, and both the present party’s and its predecessor in interest’s success hinged on the ability to discredit a witness, the two parties have a similar interest for 804(b)(1) to apply
· When both the former trial and the present trial turn on the resolution of identical factual questions of what physical force was used by and against the parties, the prosecution in the former trial had objectives identical to those in any examination that defendants hypothetically could conduct on the witness if he were still alive, the former trial’s prosecution and the present trial’s defendants had a similar motive to develop the now unavailable witness’s testimony through cross-examination
· The relationship and similar motives requirements are generally read broadly
A dying declaration under 804(b)(2) is admissible if made by the now-unavailable victim who believes that they are imminently going to die regarding the causes and circumstances of what brought about that belief
· Dying declarations are admissible in all civil cases, but in criminal cases they are admissible only in homicide cases
· U.S. v. Sacasas: When a co-defendant died before trial, but told a fellow inmate ten minutes before he lost consciousness, “If anything happens to me, tell them that the Greek had nothing to do with the job,” the statement should be inadmissible because it did not concern causes or circumstances of death, and statement was offered in robbery case, not homicide
· The dying declaration exception remains viable post-Crawford as testimonial evidence introduced against a criminal defendant without the ability to confront the declarant
· A dying declaration for a declarant who is not yet dead is only admissible in a civil trial because attempted murder in criminal trial is not enough
· Fear or even belief that illness will eventually end in death is not enough
· Declarant need not actually die, but what matters is that they think they are about to die now
· Not person given six months/weeks/days, because that is not imminent
· Shepard v. U.S.: When a woman tells her nurse that her husband poisoned her, and that statement is being introduced to prove that her husband killed her because she ended up dying, the statement could not be introduced as a dying declaration because there was nothing in the condition of the patient at the time she made the statement that gives fair support to the conclusion that death was imminent and that she had lost hope
· The deceased must have known and appreciated his condition as being that of an approach to certain and immediate death, although it is not necessary that the declarant make express utterances that he would never recover
· In determining whether to admit hearsay as a dying declaration, court should see if, in the totality of the circumstances, the deceased knew he was dying
· There must be a settled hopeless expectation that death is near at hand, and what is said must have been spoken in the hush of its impending presence
· Davis v. State: When defendant tried to burn the victim alive, and on the way to the hospital the victim tells an officer what happened and who killed her, and the victim then died, the statements were admissible as dying declarations because dying declarations are an exception to the CC, and, in the totality of the circumstances, multiple witnesses revealed the dire circumstances that the victim faced and that she clearly expressed her belief that she was not going to survive
· Despair may even be gathered though the period of survival outruns the bounds of expectation
· What is decisive is the state of mind, exhibited in the evidence, and not left to conjecture
· The patient must have spoken with the consciousness of a swift and certain doom
· Court will generally give a fair bit of leeway for a dying declaration where if a statement can be reasonably inferred to be about the cause and circumstances of the imminent death it will be admitted
· Lewis: DD admissible only to extent it was admissible at trial, and must be made from declarant’s personal knowledge
· Statement may be expressed as opinion or fact
A declaration against interest under Rule 804(b)(3) made by an unavailable declarant is admissible if the statement is so contrary to declarant’s penal, financial, and proprietary interests, and exposes the declarant to liability for those interests that a reasonable person would make the statement only if it were true
· If the statement is that of a party, offered by his opponent, it comes in as an admission, Rule 803(d)(2), and there is no occasion to inquire whether it is against interest, this not being a condition precedent to admissibility of admissions by opponents
· U.S. v. Duran Samaniego: An apology by Duran’s brother for stealing the belts is admissible under 804(b)(3) because the part of the apology in which the brother admitted to stealing the belts is a statement against interest because it would subject him to civil or criminal liability and the brother was unavailable under 804(a)(5) given that he was living in Panama and beyond the subpoena reach of the court, even though the family tried but failed to find the brother and convince him to come to the trial
· Apology is inadmissible under 803(3) because it was not offered solely to show his remorseful state of mind but also that he had stolen the belts, and 803(3) can only be used to admit statements of state of mind conditionally, not direct belief
· Rule 804(b)(3) requires that if the statements exposes the declarant to criminal liability, especially if it is offered to exculpate the accused proponent, the proponent of the statements must identify corroborating circumstances besides the statement that clearly indicate the trustworthiness of the statements
· Rule 804(b)(3) does not allow admission of non-self-inculpatory statements, even if they are made within a broader narrative that is generally self-inculpatory
· Each particular statement offered under the Rule must be separately parsed and must, itself, be self-inculpatory
· Only the inculpatory parts of the statement are admissible
· The rest of inadmissible
· U.S. v. Jackson: When a declarant makes a statement at his plea allocution that he never supervised the defendant and never asked him to smuggle drugs, which was offered to show that the defendant was not involved in the crime, the statement was properly excluded under 804(b)(3) because the statements were not themselves self-inculpatory as to the declarant and did not expose the declarant to liability
· Moreover, the defendant failed to satisfy the corroboration requirement because the declarant made conflicting statements as to the defendant’s role in the crime and his motives were suspect given that he knew he might be called to testify in the defendant’s trial
· Not admissible if the statement merely opens the declarant to social ridicule or hatred, or against the declarant’s reputational interest
· Not admissible if the statements were made in confidence to friends
· Not admissible for statements made before declarant’s suicide
Rule 804 Flowchart
FRE 804(b)(6) Statement Offered Against a Party That Wrongfully Caused the Declarant’s Unavailability. A statement offered against a party that wrongfully caused — or acquiesced in wrongfully causing — the declarant’s unavailability as a witness, and did so intending that result.
804(b)(6) provides that an opponent forfeits the right to object on hearsay grounds to the admission of a declarant’s prior statement when the opponent’s deliberate wrongdoing of acquiescence therein procured the unavailability of the declarant as a witness
· The wrongdoing need not be criminal
· The usual 104(a) preponderance of the evidence standard has been adopted in light of the behavior Rule 804(b)(6) seeks to discourage
FRE 804(b)6) applies only if the defendant intends and has in mind the particular purpose of making the witness unavailable in the act
· Defendant engaged in conduct designed to prevent the witness from testifying by deliberate witness tampering such as bribes, intimidation, or killing a witness
· Mental state is important, as the act of preventing the witness from being availability must have been done with the purpose of preventing testimony
· Narrow reading
· In cases where the evidence suggested that the defendant had caused a person to be absent, but had not done so to prevent the person from testifying, as in the typical murder case involving accusatorial statements by the victim, the testimony was excluded unless it was confronted or fell within the dying-declaration exception
· Not enough that knowing that an act will make the declarant unavailable to testify, but rather must be that the act was done with the purpose of preventing the declarant’s testimony
· Giles v. California: When defendant shoots and kills his girlfriend, and three weeks prior the victim made statements about the defendant’s threats to kill her to an officer responding to a domestic violence report, thus those statements were testimonial, the statements were inadmissible because although the defendant caused the witness’s unavailability by killing her, he did not do so with the intent and design that she be unable to testify
· Statements were not dying declarations, so only other way to admit the statements of the unavailable declarant against the criminal defendant was by the forfeiture by wrongdoing exception
· D intended to kill the woman, but not for the purpose of preventing her from testifying against him
· Absent evidence of that motive, forfeiture clause does not apply
· CC creates a problem around litigating the intent of the defendant
· Hypo: Prosecution of Defendant for bank robbery. A few days before the trial was to begin, Zed, one of Defendant’s co-defendants, killed Witness, a bank customer who was present during the robbery. Zed did this to prevent Witness from testifying against the defendants. Defendant knew nothing of Zed’s plan to kill Witness before Zed carried it out, though Defendant did not inform the police of Zed’s act after Defendant learned of what Zed had done. The prosecution wishes to offer in evidence Witness’s statement to the police in which she gave a description of the robbers. Defendant objects on hearsay grounds. How should the court rule?
· Objection will probably be sustained because defendant opponent themself did not have their purpose to kill the witness to prevent them from testifying
· Is the opponent responsible for the acts of their co-conspirators?
· Under narrow reading of CC and of Giles, sustain objection because it has to be the opponent’s purpose, not anyone else
· Under broader reading of, so long as the defendant opponent thought that the co-conspirator’s acts were foreseeable and natural consequence of the conspiracy, then the evidence would be admitted
· Knowledge, not purpose
· Could be both, depending on how broad you read Owens rule in the context of conspiracy
· Would be fairly attributable to the defendant if he had a chance to stop it but didn’t, because then he would acquiesce
Rule 804(b)(6) Flowchart
FRE 807 (NEVER THE RIGHT ANSWER ON THE EXAM)
· (a) Under the following conditions, a hearsay statement is not excluded by the rule against hearsay even if the statement is not admissible under a hearsay exception in Rule 803 or 804:
· (1) the statement is supported by sufficient guarantees of trustworthiness—after considering the totality of circumstances under which it was made and evidence, if any, corroborating the statement; and
· (2) it is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts.
· (b) The statement is admissible only if the proponent gives an adverse party reasonable notice of the intent to offer the statement—including its substance and the declarant's name— so that the party has a fair opportunity to meet it. The notice must be provided in writing before the trial or hearing—or in any form during the trial or hearing if the court, for good cause, excuses a lack of earlier notice.
Rule 807 is only exceptionally applied if there is exceptional need for the evidence in circumstances evincing a high degree of trustworthiness, where admitting the statement will serve the interests of justice
The residual exception is extremely narrow and allows the introduction of certain statements that seem reliable and highly probative but are not admissible under other exceptions
· U.S. v. Slatten: When a co-defendant admission that he, not the defendant, initiated an attack that killed 31 Iraqi civilians was vital to the defendant’s defense and there was sufficient circumstantial guarantees of trustworthiness because he was completely immunized when he made them and there was corroborating eyewitness testimony, and the co-defendant was unavailable but the statements were not so inculpatory to fit into the statements against interest exception, and the statements were not given in his regular course of business, the statements should be admitted under 807
· But this is a shitty ruling
· Used by judges who want evidence where no other rule would work
· Good argument for admitting the evidence under the Due Process Clause, and less of a good argument for admitting it under Rule 807, unless one agrees that the hearsay rule should be replaced with judicial discretion similar to Rule 807
Because, unlike a person, a machine cannot be cross-examined, introduction into evidence machine-generated printouts does not implicate the CC and the evidence is not a statement
· People v. Lopez: When prosecution relies on a nontestifying laboratory analyst’s BAC report to prove the defendant was intoxicated, and the report consists entirely of data generated by the machine with no statement, express or implied, by the analyst on those pages attesting to the data’s validity except for his signature and initials
Hearsay and Due Process
Where the Constitution and the Rules conflict, the Constitution trumps
A constitutional violation, unlike a mere hearsay rule violation, will not be harmless unless the government can demonstrate beyond a reasonable doubt that it did not affect the verdict
· Inadmissibility under the CC triggers the Bruton doctrine, which is the prohibition against relying on limiting instructions to cure the prejudice
The Constitution places two significant constraints on hearsay law: the Sixth Am. right to confrontation and the Due Process Clauses of the Fifth and Fourteenth Am.
Due process can require the admission of some evidence offered by a criminal defendant, even if the hearsay rule (or other rules of evidence) would otherwise prohibit use of the statements
· Few statements, though, appear to fall within this category
The right of an accused in a criminal trial to due process is, in essence, the right to a fair opportunity to defend against the State's accusations
· The rights to confront and cross-examine witnesses and to call witnesses in one's own behalf are essential to due process
· The availability of an accused's right to confront and to cross-examine those who give damaging testimony against him does not depend on whether the witness was initially put on the stand by the accused or by the state
· Few rights are more fundamental than that of an accused to present witnesses at his own defense
· Chambers v. Mississippi: The exclusion as hearsay of three witnesses presented by the defendant who would have testified as to statements made by a declarant that he was the one who killed the officer, not the defendant, and the defendant was denied the opportunity to cross-examine the declarant witness as to his repudiation of the sworn confession introduced by the defendant because of a restrictive common law rule, the defendant was denied a trial in accord with traditional and fundamental standards of due process because the statements were reliable, trustworthy, and vital to his defense, and the inability to cross-examine was based on an invalid rule
· SCOTUS said the criminal defendant was denied due process when the witnesses were excluded and the cross-examination was denied, thus the witness evidence should have been introduced over the objections of the FRE
The FRE for the most part takes on the values of the DPC, thus it will rarely need to be invoked
Due Process Clause might be better way of introducing important evidence that otherwise is inadmissible than Rule 807
· Alternative to Rule 807 is Chambers
· In a criminal case, the defendant has a right to put on a defense
· Where that right is in jeopardy, the Fifth Am. Due Process Clause can override conflicting rules of evidence
· Doesn’t apply where it’s the prosecution trying to get the evidence in
PHYSICAL EVIDENCE
Most trial evidence takes the form of witness testimony, but most trials also involve at least some physical evidence (tangible exhibits such as documents, photographs, contraband, weapons, etc.)
· But physical evidence also may need to satisfy two more specialized rules of authentication and the best evidence rule
Authentication
Authentication and identification represent a special aspect of relevancy dependent upon fulfillment of a condition of fact and is governed by the Rule 104(b) procedure
· Compliance with authentication of identification requirements does not assure admission of an items into evidence subject to other bars such as hearsay
FRE 901
· (a) In General. To satisfy the requirement of authenticating or identifying an item of evidence, the proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is.
· (b) Examples. The following are examples only — not a complete list — of evidence that satisfies the requirement:
· (1) Testimony of a Witness with Knowledge. Testimony that an item is what it is claimed to be.
· (2) Nonexpert Opinion About Handwriting. A nonexpert’s opinion that handwriting is genuine, based on a familiarity with it that was not acquired for the current litigation.
· (3) Comparison by an Expert Witness or the Trier of Fact. A comparison with an authenticated specimen by an expert witness or the trier of fact.
· (4) Distinctive Characteristics and the Like. The appearance, contents, substance, internal patterns, or other distinctive characteristics of the item, taken together with all the circumstances.
· (5) Opinion About a Voice. An opinion identifying a person’s voice — whether heard firsthand or through mechanical or electronic transmission or recording — based on hearing the voice at any time under circumstances that connect it with the alleged speaker.
· (6) Evidence About a Telephone Conversation. For a telephone conversation, evidence that a call was made to the number assigned at the time to:
· (A) a particular person, if circumstances, including self-identification, show that the person answering was the one called; or
· (B) a particular business, if the call was made to a business and the call related to business reasonably transacted over the telephone.
· (7) Evidence About Public Records. Evidence that:
· (A) a document was recorded or filed in a public office as authorized by law; or
· (B) a purported public record or statement is from the office where items of this kind are kept.
· (8) Evidence About Ancient Documents or Data Compilations. For a document or data compilation, evidence that it:
· (A) is in a condition that creates no suspicion about its authenticity;
· (B) was in a place where, if authentic, it would likely be; and
· (C) is at least 20 years old when offered.
· (9) Evidence About a Process or System. Evidence describing a process or system and showing that it produces an accurate result.
· (10) Methods Provided by a Statute or Rule. Any method of authentication or identification allowed by a federal statute or a rule prescribed by the Supreme Court.
Authenticating documentary and physical evidence means demonstrating with sufficient certainty that the item is what the proponent claims it to be
· To authenticate a document, the proponent need only prove a rational basis for the claim that the document is what the proponent asserts it to be, not that it is reliable or accurate, which is a job for the jury
· If relevant physical evidence is authenticated, it can still be excluded under Rule 403 if the jury will give it undue weight
· U.S. v. Long: When a witness is cross-examined regarding a contract that she said led her and her husband to believe that he was engaging in a legitimate business venture rather than the accused fraud, and on redirect she identifies an exhibit as the contract of employment, the document was authenticated as it reasonably could have been the contract she claims she saw and read
· Rule 901 gives the general approach as conditional relevance problem followed by specific examples
· Hypo: Document is relevant to prove contract existed only on condition that it was the document the parties signed
· Under Rule 901, the standard for authenticating evidence is the same as Rule 104(b) sufficiency of the evidence
· Should be relatively easy to admit and allow parties to dispute authenticity
Two types of items that fall under Rule 901(a), unique and generic
· First five 901(b) examples are general items (someone able to identify a particular item testifies that the item is what it claims it is)
· Next four examples are unique items
· Remaining examples are generic items
· Core example is a witness with personal knowledge giving testimony that the unique item is what it is claimed to be
· Generic item cannot be authenticated by a person with personal knowledge
· Unique items are those that are relatively easy to authenticate, where someone with knowledge of the item testifies that the item is what the proponent claims to be
· Has some kind of unique characteristics that can differentiate the item from others, like a Picasso painting or someone’s handwritten note
· Hypo: Witness to the contract testifies that the contract is indeed the one made by the parties
· Hypo: Ballistics expert testifies that the bullet that killed the victim was fired by the gun introduced as evidence
· Hypo: Negligence action by P against D arising from an intersection collision controlled by traffic signals. P was driving east on one street, and D was driving north on the cross-street. Both parties claim the other ran the light at the intersection, leading to the collision. At trial, P wishes to use a photograph to show the positions of the cars about fifteen minutes after the collision. The photograph was taken by a passerby, who gave it to P. The passerby is not called to testify. P seeks to authenticate the photograph by testifying that it accurately depicts the scene as it appeared immediately after the collision. D objects, claiming lack of authentication. How should the court rule?
· Court should overrule the objection because P’s testimony is sufficient to authenticate the photograph. P has personal knowledge of the positions of the cars immediately after the crash, and has testified that the photograph accurately depicts that scene. There is no requirement that the photographer testify.
· Generic items need to be established with a chain of custody by a witness with personal knowledge of the process of maintaining the item separate from others of its type and producing it at trial
· Item that is just like a bunch of other similar items, like cans of Campbell’s tomato soup or a type of gun
· Hypo: One gun looks like any other gun, so to establish that this gun introduced at trial was the one taken from the defendant requires establishing a chain of custody
· Where there are gaps in the chain of custody, we ask whether there is sufficient evidence to believe that the item of evidence is what the proponent claims it is
· Hypo: Gun taken from defendant stored in locker that multiple officers had access to, or in which multiple guns were stored, so long as reasonable juror could believe that the gun was stored in the locker is the same  gun introduced as evidence at trial, the gun is admissible
· A judge is correct in allowing physical evidence to be presented if a reasonable jury could decide that the evidence is what the proponent claims it to be, and any question as to the authenticity of the evidence is then decided by the jury
· A break in the chain of custody affects only the weight and not the admissibility of the evidence
· U.S. v. Castro: When there appears to be a two-month break in the chain of custody of the meth sold by the co-defendant when the technician who stored the packages at the labs did not testify as to his custody, the physical evidence was not unauthenticated because a reasonable juror could believe packages tested and produced were the ones seized by the officer
· Breaking of the chain of custody goes only to weight, not sufficiency, of the evidence
· Physical evidence does not need to be authenticated unless it is introduced at trial
· U.S. v. Grant: When heroin samples were signed out of the lab vault for two weeks with no explanation before being tested, creating a break in the chain of custody, but the government is introducing the testimony of the chemist who analyzed the package and not the physical drugs, there was no issue of authentication since that is not what was being introduced
· Nonetheless, the chemist’s testimony was only relevant on condition that a reasonable juror had sufficient evidence to believe that the tested packages were the same packages seized from the co-conspirator
· Illustrates that same 104(b) standards for relevancy applies to authentication of items of evidence
Contents or distinctive characteristics of a document can sometimes alone provide circumstantial evidence sufficient for authentication, such as contents of a writing that were not matters of common knowledge
· Evidence may be authenticated in many ways, and as with any piece of evidence whose authenticity is in question, the "type and quantum" of evidence necessary to authenticate a web page will always depend on context
· A social media profile page is not properly authenticated where the government offered evidence only that the webpage existed and not that it belonged to the defendant
· U.S. v. Vayner: When the government introduces evidence of an email with a forged document sent from an email address alleged to belong to the defendant, and to prove that the address is the defendant’s it introduces what a government agent testifies is his Russian Facebook page with his name, photos, and information, including his Skype username which matches the email address username, the Russian Facebook webpage was not properly authenticated under Rule 901 because the government did not provide a sufficient basis on which to conclude that the proffered printout was what the government claimed it to be (the defendant’s profile page)
· The mere fact that a webpage with the defendant’s name and photograph happened to exist on the Internet at the time of the agent’s testimony does not permit a reasonable conclusion that this page was created by the defendant or on his behalf because all the information contained in the page was known to others
· Court said that the government failed to establish the much stronger claim even under the sufficiency standard
· Would require more evidence
Vayner Flowchart
Under Rule 902, extrinsic evidence is not required for certain documents that bear sufficient indicia of reliability as to be self-authenticating
· U.S. v. Browne: When the government introduces chat logs from defendant’s Facebook account to minors where sexually explicit photographs were solicited, although the chat logs might fit into the business record exception to hearsay, they were not self-authenticating under Rule 902(11) because the government only showed that the communications took place, not between who they took place, and considered in their entirety, the records are not business records and thus cannot be authenticated under Rule 902(11) otherwise all electronic information whose storage or transmission could be verified by a third-party service provider would be exempt from the hearsay rules
· The government, however, provided more than adequate extrinsic evidence under Rule 901(a) to support that the disputed Facebook records reflected online conversations that took place between defendant and the four girls, such that the jury could reasonably find the authenticity of the records by a preponderance of the evidence because the minors were able to identify the defendant as the man they met with after engaging in the chats, the defendant admitted that the account and phone was his and that he received nude photos from the girls, the chats discussed personal details of the defendant, and the government procured the records directly from Facebook who authenticated them
Rule 901(b)(4) is frequently used to authenticate emails and other electronic recordings by providing that records may be authenticated by introduction of testimony regarding their unique characteristics
· The key consideration in email authentication is not simply whether the witness on the stand was a sender or recipient of the email, but whether the testifying witness can speak to the email's unique characteristics, contents, and appearance
· U.S. v. Bertram: When emails between defendants are introduced through an employee of the defendant’s laboratory, the emails were properly authenticated despite the employee not being copied on the emails because she could describe and identify and attribute the email address names, the signatures, and the style of signatures to the defendants
· Can authenticate with someone with personal knowledge of the emails
· Or can have someone who lacks personal knowledge of the email chain but does have knowledge of the ways in which the people writing the emails write
· Expert testify about word usage
· Someone familiar with defendants’ other emails testify that these emails generally match the emails they sent on other occasions
· Look around for someone in the list of witnesses for someone who can identify the object because of their personal knowledge of that specific item or their expertise is being able to identify objects of that sort
When information provided by machines is mainly a product of mechanical measurement or manipulation of data by well-accepted scientific or mathematical techniques, then a foundation must be established for the information through authentication, which Rule 901(b)(9) allows such proof to be authenticated by evidence describing the process or system used to produce the result and showing it produces an accurate result
· A witness, who need not be an expert, should have experience with the electronic monitoring system used and provide testimony describing the monitoring system, the process of generating or obtaining the records, and how this process has produced accurate results for the particular device or data at issue
· State v. Brown: When defendant was arrested for robbery, and an ankle monitor he was wearing created GPS records indicating he was at the restaurant at the time of the robbery, the records were not properly authenticated by a government agent who merely observed the records as accurate because they are “used all the time”
Rule 901 Flowchart for Physical Evidence
Likely inadmissible as opposed to automatically inadmissible because standard is sufficiency of the evidence, which is low
· For example, break in custody does not render it automatically inadmissible if there is some other strong evidence that would lead a reasonable juror to believe that the item is what it is claimed to be
· Leaves arguing about weight of the physical evidence to trial
· Would to have be a number of breaks in the chain or some overwhelming gap to render the generic physical evidence inadmissible
Hypo: Murder prosecution. The victim was shot and found with a smoking gun next to his body. The gun is identical to thousands of similar guns in circulation. The investigating officer testifies that, when he found the gun at the scene of the crime, he etched his initials in the barrel. He then examines a gun handed to him by the prosecutor and says, “That’s the gun I found next to the victim—it has my initials on the barrel.” Has the gun been authenticated, or do we need a chain of custody?
· Normally a gun is a generic object, which would require a chain of custody authentication
· But initial on barrel gives it unique identifying features, which means that so long as a reasonable juror could believe that officer’s etched initials into the barrel (placement, initials themselves) identifies the gun out of the millions of other guns that it could have been so that this introduced gun is the one found at the scene of the crime, then initialling the gun transforms it from generic to unique
· Authentication is different than tampering with evidence
· Evidence would come in, and then argue tampering
· This is sufficient for showing this is the gun that was found at the scene, but will probably not be sufficient for showing that this is the gun the defendant shot the victim with (Vayner)
· The etched initials is sufficient for authentication, even though the opponent can argue to the jury that anyone could have etched the initials after the fact, thus affecting the weight of the evidence
Best Evidence Rule
FRE 1001
· In this article:
· (a) A “writing” consists of letters, words, numbers, or their equivalent set down in any form.
· (b) A “recording” consists of letters, words, numbers, or their equivalent recorded in any manner.
· (c) A “photograph” means a photographic image or its equivalent stored in any form.
· (d) An “original” of a writing or recording means the writing or recording itself or any counterpart intended to have the same effect by the person who executed or issued it. For electronically stored information, “original” means any printout — or other output readable by sight — if it accurately reflects the information. An “original” of a photograph includes the negative or a print from it.
· (e) A “duplicate” means a counterpart produced by a mechanical, photographic, chemical, electronic, or other equivalent process or technique that accurately reproduces the original.
FRE 1002 An original writing, recording, or photograph is required in order to prove its content unless these rules or a federal statute provides otherwise.
FRE 1003 A duplicate is admissible to the same extent as the original unless a genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate.
FRE 1004
· An original is not required and other evidence of the content of a writing, recording, or photograph is admissible if:
· (a) all the originals are lost or destroyed, and not by the proponent acting in bad faith;
· (b) an original cannot be obtained by any available judicial process;
· (c) the party against whom the original would be offered had control of the original; was at that time put on notice, by pleadings or otherwise, that the original would be a subject of proof at the trial or hearing; and fails to produce it at the trial or hearing; or
· (d) the writing, recording, or photograph is not closely related to a controlling issue.
FRE 1005 The proponent may use a copy to prove the content of an official record — or of a document that was recorded or filed in a public office as authorized by law — if these conditions are met: the record or document is otherwise admissible; and the copy is certified as correct in accordance with Rule 902(4) or is testified to be correct by a witness who has compared it with the original. If no such copy can be obtained by reasonable diligence, then the proponent may use other evidence to prove the content.
FRE 1006 The proponent may use a summary, chart, or calculation to prove the content of voluminous writings, recordings, or photographs that cannot be conveniently examined in court. The proponent must make the originals or duplicates available for examination or copying, or both, by other parties at a reasonable time and place. And the court may order the proponent to produce them in court.
FRE 1007 The proponent may prove the content of a writing, recording, or photograph by the testimony, deposition, or written statement of the party against whom the evidence is offered. The proponent need not account for the original.
FRE 1008
· Ordinarily, the court determines whether the proponent has fulfilled the factual conditions for admitting other evidence of the content of a writing, recording, or photograph under Rule 1004 or 1005. But in a jury trial, the jury determines — in accordance with Rule 104(b) — any issue about whether:
· (a) an asserted writing, recording, or photograph ever existed;
· (b) another one produced at the trial or hearing is the original; or
· (c) other evidence of content accurately reflects the content.
The BER contained in Rules 1001-1004 only applies if the issues at trial present some question that requires proof of the content of a document or other recording, rather than the underlying event the document or recording memorializes
· If content is in issue, Rule 1002 requires the proponent to produce original or duplicate
· The Rule is easy to satisfy, given Rule 1001’s definition of original or duplicate to induce, for example, photocopies or computer printouts
· If the original cannot be obtained by the proponent, because it is lost, destroyed, or otherwise unobtainable, oral, written, or typed evidence is admissible to prove the content of the document
When proponent relies on documentary evidence, question is whether original is required or whether other evidence (testimony or secondary) is admissible instead
· Basic rule is that the proponent must produce an original or a copy of the document if the contents of the document are the thing the proponent has to prove
· Hypo: Dispute of terms of contract. Written contract doesn’t just report the contents of the contract, rather it is the contract
· Content is at issue (1) if there is some dispute about what the document or recording says, (2) because the witness lacks personal knowledge of the memorialized event, thus is testifying about the event in reliance on the document or recording, or (3) there is some claim or defense that requires proof using the document or recording
· Often, though, a document merely records or memorializes some other utterance or event
· Witness’s testimony about conversation he has personal knowledge of is enough
· Proponent need not produce a document that records or memorializes the event
· Content of document is not at issue, rather the underlying event is what is at interest, and the witness has personal knowledge of it
· The best evidence rule is limited to cases where the contents of a writing are to be proved
· Meyers v. U.S.: When appellant was indicted for perjury, and the chief counsel of the senatorial committee testified at trial as to what was said before Congress, and later the government also introduced a transcript of the senate hearing, the best evidence rule did not apply because it was not the contents of the writing to be proved but rather what was said to Congress
· The transcript was evidence of what was said, but it was not the only admissible evidence concerning it, since the chief counsel also testified
· Counsel was present and heard the testimony, thus his testimony was enough to prove the perjurious statements without introducing the available transcript of the congressional hearing
The best evidence rule does not set up an order of preferred admissibility which must be followed to prove a fact, rather, it is applicable only when one seeks to prove the contents of documents or recordings
· U.S. v. Gonzales-Benitez: When an informant records a conversation with the appellant, it was not error to admit the testimony of the informant about the conversations despite having the tapes because the content of the tapes was not in itself a factual issue relevant to the case, rather the inquiry concerned the content of the conversations
· The tape recordings, if intelligible, would have been admissible as evidence of those conversations, but testimony by the participants was equally admissible and sufficient to establish what was said
· If the ultimate inquiry had been to discover what sounds were embodied on the tapes in question, the tapes themselves would have been the “best evidence”
· Because co-conspirator who was present during the conversation was available to testify, the best evidence rule does not exclude that testimony, because there was personal knowledge
· Hypo: If the person discussing the recording does not have personal knowledge of the conversation because they weren’t present and gained all of their knowledge from the tape, the best evidence rule does apply and the recording or a copy must be produced
Rule 1003 allows photocopies or carbon copies to be introduced in lieu of the original documents unless there is a genuine challenge to the authenticity of the document
· There is no distinction between a photocopy and a photograph
· Under Rule 1003, copies or duplicates are just as admissible as the originals
· U.S. v. Stockton: When photographs of “miscellaneous papers” were taken of a co-defendants home during a search, and the government introduces the photographs without reason for why the original papers could not be introduced, the best evidence rule applies because it is the content of the photographs sought to be proved (testimony about the contents and reading from the photographs), the photographs were admissible as duplicates in lieu of the original under Rule 1003 because no question was raised as to the photograph’s authenticity
Rule 1004(1) allows for introduction of other evidence (oral, typed, handwritten, whatever) of the contents of the original writing if the original is lost/destroyed and the proponent did not lose/destroy the original in bad faith
· Also applies if proponent requests copy of document from opponent, and opponent fails to provide it
· U.S. v. Standing Soldier: When an arrestee writes and sends a note to an officer stating that he wanted to talk but the note is lost and is unable to find it, the officer is allowed to testify about the note because there was no evidence of bad faith in losing the original
· There are no degrees of secondary evidence and  thus there is no requirement that the copy the officer made be introduced in preference to the oral testimony
· Since written statement itself constituted the waiver, BER required original or copy of document
· Original was not lost or destroyed in bad faith, secondary evidence of the contents, such as testimony about the note or a handwritten copy, was sufficient to satisfy the BER
Most preliminary questions of fact in connection with applying the rule preferring the original as evidence of contents are for the judge under Rule 104
· Thus, the question whether the loss of the originals has been established, or of the fulfillment of other conditions specified in Rule 1004 is for the judge
· However, questions may arise which go beyond the mere administration of the rule preferring the original and into the merits of the controversy
· Hypo: Plaintiff offers secondary evidence of the contents of an alleged contract, after first introducing evidence of loss of the original, and defendant counters with evidence that no such contract was ever executed. If the judge decides that the contract was never executed and excludes the secondary evidence, the case is at an end without ever going to the jury on a central issue.
 Rule 1008 states that when the admissibility of evidence other than the original depends upon the fulfillment of a condition of fact (such as that the originals were not in bad faith lost/destroyed by the proponent), the judge makes the determination of that condition of fact
· Seiler v. Lucasfilm, Ltd.: When plaintiff alleges infringement of his creatures by defendant’s movie, but he can produce no documentary evidence of any originals existing before the movie, and his secondary evidence is not true or exact copies but of “reconstructions” made after the movie’s release, the reconstructions are inadmissible under the best evidence rule because judge did not abuse his discretion in finding that the originals were lost by the plaintiff in bad faith
· Had plaintiff been able to prove that the originals were not lost or destroyed in bad faith, his reconstructions would have been admissible and then their accuracy would have been a question for the jury
· In a contract, it does not matter what the parties thought rather it matters what was put in the contract
· Copyright is like a contract, because there is no copyright until the idea is put in an objective form on the page
· Court rejects the secondary evidence because there is no evidence that there are originals from before the movie was released
· Plaintiff’s drawing of his figures he claims antedates defendant’s movie were “writings” within the meaning of Rule 1001(1) because they are the functional equivalent of letters, words, or numbers
· The Court suggests that a copyright is *not* the idea that the artist has in their head.
· Instead, the copyright is the objective, physical manifestation of the idea: the drawing itself.
· Nothing is copyrighted until reduced to writing (or drawing).
· Plaintiff claims that drawings are not writings or recordings for purpose of the Best Evidence Rule: the court rejects that claim.
· The Court identifies the copyright as the drawing.
· The content of the plaintiff’s work is at issue in the case because to prove copyright infringement his work must be juxtaposed against the defendant’s, thus he must produce the original or show that it is unavailable through no fault
Hypo: Personal injury action by P against D arising from an inline skating collision. To prove P broke her leg in the collision, P calls Dr. W, who testifies that she concluded that P broke her leg by reviewing an X-ray of P’s leg taken an hour after the accident. D objects on best evidence rule grounds. How should the court rule?
· Objection sustained because an X-ray is a “photograph” as defined in FRE 1001(2) , and photographs are covered by the best evidence rule. Dr. W will testify about the contents of the X-ray, which presumably shows the condition of the bones of P’s leg. The best evidence rule requires that unless certain exceptions apply (and none are applicable on the facts given here), the writing itself must be offered to prove its contents.
· As long as the writing is offered, there is no rule forbidding secondary evidence from being offered as well. Thus, Dr. W could explain what the X-ray shows. She could also testify about other facts that led her to conclude that P’s leg was broken. And of course, P is not required to use the X-ray to prove her leg was broken. The best evidence rule simply provides that if a party wishes to prove the contents of a writing, recording, or photograph, the item itself must be offered.
Hypo: During the trial of a case, it is important for a party to prove that a certain parked automobile had a parking ticket on its windshield at a certain time. To prove this fact, a witness is called to testify that she saw a parking ticket on the car’s windshield at that time. The opponent objects. How should the court rule?
· Overrule the objection. The best evidence rule only applies if the witness is testifying about the “contents” of a writing, and not simply the writing’s existence. If the only issue were whether there was a piece of paper on the car’s windshield, there would be no best evidence rule problem. If the issue were the exact nature of the citation (the precise violation it states, for example), the best evidence rule would apply. This case falls between. Though the parking ticket is a “writing,” one argument is that the witness is simply identifying it as a parking ticket, not testifying to its contents. The opposite argument is that to testify that it was a parking ticket is to testify about its contents. The better argument is that this is not a best evidence rule violation, for the reason given above and one more—the importance of the ticket is its context in time: that it was on the car at that particular moment. The fact-finder would gain little by seeing the ticket in court.
· An analogy: A witness will testify that the person who approached him was wearing a police badge. Probably, the testimony will not violate the best evidence rule.
Hypo: Farmington Fuel Co. sues one of its customers, Cindy, for ten oil deliveries that Cindy denies were ever made. At trial, Farmington Fuel calls its office manager, Marjorie, to testify (a) that the company’s employees always record each delivery in duplicate, giving one copy to the customer and placing one copy in the company’s files; (b) that Marjorie keeps custody of those files; and (c) that she examined the files and found records of the ten deliveries. Is Marjorie’s testimony admissible?
· First issue is whether the contents of the document are offered for their truth
· Hearsay, but since M is custodian, 803(6) applies
· Second issue is whether the content of the document is at issue
· Does the document memorialize some event, in which case is there first hand testimony of the event, or is the witness testifying only because knowledge comes from seeing the document
· If only knowledge from seeing document, need original or duplicate
· If personal knowledge, don’t need
· M is testifying that she read the documents, but she has no first hand knowledge so need original or copy
· Testimony if limited to first two points would be admissible without original because those are of her first hand knowledge regarding company habit
· But testimony is not relevant until she says what is in the files since we want to know if delivery was made or not
· Call employee to testify, or call custodian to show record
· If call employee, they have personal knowledge so don’t need original or duplicate
· If call custodian, she can authenticate them but need original or duplicate under BER
· Unless document was destroyed/lost without bad faith
· M’s testimony is inadmissible unless you produce the original
· If you can produce the original, she can testify about it
· Need to spot that (1) the document is a legally integrated document (contract, copyright, blueprint, etc.) or (2) if the testimony is hearsay because witness’s knowledge about the underlying event only comes from reading the document, thus the testimony comes from a document
· Easy to satisfy, just need to spot when it is required and when it is not
· BER applies when a custodian of record testifies about a document, because that is usually not the person who makes the the record and thus does not have firsthand knowledge
· 803(6) and 803(8) comes with a BER worry attached to it
· If the company had lost the records without bad faith, then M’s testimony would be admissible as secondary evidence without a need to introduce the original/duplicate
· Under 803(6), and any of the other records exceptions, you are introducing the record itself
Best Evidence Rule Flowchart
Documents Flowchart
OPINION TESTIMONY
There are two types of opinion witness testimony, lay and expert, with the major distinction being in the basis of the opinion testimony
· An opinion is some inference based on common sense for lay or on specialization/expertise for expert that helps the jury understand some set of facts
· Lay opinion must be based on firsthand knowledge, whereas expert opinion can be based on secondhand knowledge, with some requirements
· Difference is not between type of witness, but the type of evidence and its source of knowledge
· Fact testimony provides particular testimony about what the witness perceived, whereas opinion testimony is not about perception, but is closely related to personal knowledge in that they are ordinary inferences derived from what the witness perceived
· Such lay opinion testimony is permitted under Rule 701 because it has the effect of describing something that the jurors could not otherwise experience for themselves by drawing upon the witness's sensory and experiential observations that were made as a first-hand witness to a particular event
FRE 701
· If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that is:
· (a) rationally based on the witness’s perception;
· (b) helpful to clearly understanding the witness’s testimony or to determining a fact in issue; and
· (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.
FRE 704
· (a) An opinion is not objectionable just because it embraces an ultimate issue.
· (b) In a criminal case, an expert witness must not state an opinion about whether the defendant did or did not have a mental state or condition that constitutes an element of the crime charged or of a defense. Those matters are for the trier of fact alone.
The requirement that a lay opinion be rationally based on the witness’s perception requires the witness have firsthand knowledge of the factual predicates that form the basis for the opinion
· The modern trend favors admissibility of opinion testimony
· If circumstances can be presented with greater clarity by stating an opinion, then that opinion is helpful to the trier of fact
· Virgin Islands v. Knight: When defendant is convicted of killing a man after his pistol accidentally went off during assault, and a lay witness personally observed and describes the circumstances of the assault that defendant never pointed the gun at and never threatened to shoot the victim, the witness should have been allowed to testify as to his opinion that the shooting was accidental
· Mental state is an ultimate issue, because if believed the witness, they would have to find the defendant not guilty because the defendant would have lacked the necessary intent
· 701(a) makes it relatively easy to admit
· Hypo: W perceives D ran red light, she might form an opinion that D was driving recklessly or too fast, in that it is rationally based on what she perceived from the speed of the car or how the D was sitting
· Claim the D was driving negligently is not a fact, it is opinion based on evaluation of underlying facts
· Can state opinion to fact finder based on facts that the fact finder could put together for themselves
· 701(b) places an important limit
· Promotes Rule 102 value of accuracy
· Helpful if it makes it easier for the factfinder to understand something, but it is unhelpful if it is merely taking sides or factfinder has all necessary information
Under Rule 704, testimony in the form of an inference is not objectionable just because it embraces an ultimate issue to be decided by the jury
· An ultimate issue is one that is determinative on some claim or defense without any intervening inferences
· Witness can give opinion about anything, including ultimate issue (negligent or accident), with the exception of the Hinkley Rule for criminal trial expert testimony about a mental state that fits an element of the crime or defense
· Psychiatrist can testify about a mental disease, but can’t take the extra step and say “Therefore they have/don’t have the mental state necessary for the crime”
· Robinson v. Bump: When a truck that collides into a car and kills its passengers, and a person who was driving behind the truck and observed the accident testifies that the truck driver was “in total control” of the truck until it was struck by the initial car, the testimony was admissible because the lay witness had every opportunity to observe the truck’s movement, the movement of the truck is rationally connected to the driver’s control, and it was helpful in allowing the jury to assess the driver’s negligence
· Hypo: W observed D’s car enter the intersection and strike P, Rule 704 permits her testify that in her opinion, D was driving negligently
· Two limits on testimony on ultimate issues
· Mental state or condition in a criminal case
· Rule 403 that excludes evidence if opinion as to ultimate fact is likely to supplant factfinder’s role in drawing that conclusion, thus the probative danger substantially outweighs the probative value
Rule 701 permits a lay witness to identify a defendant in a photograph when the witness is more likely than the jury to identify the individual without transforming the lay into expert because the opinion is still based on firsthand perception
· U.S. v. Houston: When primary evidence against defendant is video of him and his brother possessing firearms on his farm, and a special agent who had surveilled defendant and studied the footage testified to identify in the video when defendant was holding a firearm, the testimony was admissible because the lay witness became familiar with defendant before the video, and the video was jumpy and grainy
· When the lay witness special agent testified that one of the firearms in the video was a “Ruger Mini 14” because he was personally familiar with it due to his relative owning one, the testimony was admissible because just as the witness was more likely to be able to identify the defendant in the poor quality video due to his familiarity with the defendant, his generally familiarity with firearms and with the specific gun (which likely exceeded that of the average juror) also made him more likely to be able to identify firearms in the video
Rule 701 eliminates the risk that the reliability requirements set forth in Rule 702 will be evaded through the simple expedient of proffering an expert in lay witness clothing
· Not intended to affect the prototypical examples of the type of evidence contemplated by the adoption of Rule 701 relating to the appearance of persons or things, identity, the manner of conduct, competency of a person, degrees of light or darkness, sound, size, weight, distance, and an endless number of items that cannot be described factually in words apart from inferences
· The distinction between lay and expert witness testimony is that lay testimony results from a process of reasoning familiar in everyday life, while expert testimony results from a process of reasoning which can be mastered only by specialists in the field
· A lay witness with experience could testify that a substance appeared to be blood, but that a witness would have to qualify as an expert before he could testify that bruising around the eyes is indicative of skull trauma
The line between expert testimony 702 and lay testimony 701 is not easy to draw, but as long as the testimony is based on observations without any additional expertise, it is lay testimony
· Sometimes the same witness, such as a police officer, may be qualified to provide both lay and expert testimony in the same case
· U.S. v. Ayala-Pizarro: When defendant is convicted of drug crimes, and an officer testified about drug distribution points and how they operate as well as how heroin is normally packaged for distribution at these points based on his experience with the point at arrest and his previous experience with previous drug seizures, the testimony about how drug points operate and how drugs are packaged was admissible because it was based on his interactions with such points and drugs on more than 100 occasions where he knew, without expertise and just based on observations, that men with guns tended to guard the points and that the drugs tended to be packaged in aluminum foil
· Difficulty arises when opinion depends on certain experience such as having driven a car so knows how fast a car should go or has smoked marijuana so knows its smell
· If knowledge of facts is too specialized, the opinion becomes that of an expert
· Ordinary experience or familiarity with some aspect of a trade or institution does not qualify as an expert
· Hypo: Police officer need not be an expert to testify on how heroin is sold on a street corner because anyone could observe that, but may need to qualify as an expert if the testimony relates to some aspect of drug distribution that goes beyond personal perception and depends on training as narcotics officer
An agent qualified as an expert may interpret coded drug language, and a lay witness who has personal knowledge of a particular drug or crime conspiracy may similarly testify to the meaning of coded language within his knowledge, but a case agent testifying as a lay witness may not explain to a jury inferences from recorded conversations involving ordinary language
· The jury might think that he has insider information about the investigation that was not presented, trust him, and convict based on that assumption, which would jeopardize the defendant’s right to be tried solely based on evidence presented to the jury
· The agent may receive unmerited credibility for his testimony when the jury suspects that he has investigative information they do not
· An agent presented to a jury with an aura of expertise and authority increases the risk that the jury will be swayed improperly by the agent's testimony, rather than rely on its own interpretation of the evidence
· Judicial scrutiny of a law-enforcement witness's purported basis for lay opinion is especially important because of the risk that the jury will defer to the officer's superior knowledge of the case and past experiences with similar crimes
· U.S. v. Freeman: When agent testifies about phone recordings used to convict, but the agent never specified personal experiences that led him to obtain his information, but, repeatedly relied on general FBI knowledge and the investigation as a whole (“We learned over our wiretaps”), the jury was left to trust that he had some information unknown to them that made him better suited to interpret the words on the calls than they were, thus agent failed to explain the basis of his interpretations—what experience he had that the jurors did not—and therefore failed to lay a foundation under Rule 701
· When the agent’s testimony consisted of many opinions and conclusions the jury was well equipped to draw on their own when he was effectively spoon-feeding his interpretations of the calls and the government’s theory of the case to the jury, interpreting even ordinary English language used in ordinary ways, this testimony was inadmissible as such conclusions are for the province of the jury
Hypo: Divorce action. The issue is which parent should have custody of the children, who currently reside with their mother. The neighbor offers to testify that, in her opinion, the mother frequently had many male guests stay overnight. The opinion is based on the fact that the neighbor saw cars other than those owned by the mother parked in the mother’s driveway at night when the neighbor went to bed and would see the same cars in the driveway in the morning. Is the opinion admissible?
· Inadmissible under Rule 701 because it is not rationally based on witness’s perception rather is a large leap in logic
· Seeing many cars parked in the driveway that don’t belong to the mother does not mean you can infer from that those are cars belong to male sexual guests as opposed to an equally plausible inference that it is family coming to help the mother
· Has to be a tight, rational inference
· Can’t be too many steps between the perception and the inference, because the jury can do that without the witness and therefore it is not helpful to the jury and on the contrary replaces the jury’s inference-making role
· Hypo: If she had previously perceived men driving those cars, then she could make the inference that the men were staying overnight based on the cars parked in the driveway, because that is a tight, rational inference
FRE 702
· A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the form of an opinion or otherwise if:
· (a) the expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue;
· (b) the testimony is based on sufficient facts or data;
· (c) the testimony is the product of reliable principles and methods; and
· (d) the expert has reliably applied the principles and methods to the facts of the case.
Expert witnesses are allowed to offer opinions based in whole or in part on information they have received secondhand, as long as the witness is sufficiently qualified to render an expert opinion, the information is a kind typically relied upon by experts in the field, and the witness is truly drawing on some special skill or knowledge, as opposed to making judgments the jury could just as easily make itself
· To prevent parties from being able to hire experts that will say anything and that will sway the jury, Rule 702 requires the judge to only admit reliable evidence
· Test is common sense inquiry whether the untrained lay would be qualified to determine intelligently and to the best possible degree the particular issue without enlightenment from those having a specialized understanding of the subject involved in the dispute
· The rule is broadly phrased
· The fields of knowledge which may be drawn upon are not limited merely to the “scientific” and “technical” but extend to all “specialized” knowledge
· Similarly, the expert is viewed as a person qualified by “knowledge, skill, experience, training or education”
· Thus within the scope of the rule are not only experts in the strictest sense of the word, e.g., physicians, physicists, and architects, but also the large group sometimes called “skilled” witnesses, such as bankers or landowners testifying to land values
· License or degree often suffices, but is not required, as also includes persons with experience and special insight in a given industry
· Police officers who work as narcotics experts
· Anyone can be an expert so long as they have the relevant knowledge, skill, experience, training, or education and their testimony will help the trier of fact to determine some matter in the case
Rule 702 requires the expert testify from specialized knowledge, and the expert cannot use the cloak of her expertise to testify about non-specialized things
· Hatch v. State Farm: When an insurance company refuses to pay for damage caused by fire, and a qualified expert testified on insurance industry standards for good faith and fair dealing, as well as whether the company complied with its advertised standard of being a “good neighbor,” the  latter opinion was properly excluded because it required no specialized knowledge thus it was beyond the realm of his expertise
· General experience in advertising would not necessarily give a person the technical knowledge to understand and render an expert opinion concerning SEO, at least not in the absence of evidence that the expert obtained such expertise previously
· Marten Trans’t v. Plattform Adv’g: When a consultant with experience in the transportation industry, including experience recruiting truck drivers, testifies that it is important for a carrier to be able to capture every qualified driver possible and various issues of concern to drivers and applicants, the testimony was admissible because it was the type of opinion he was qualified to render based on his expertise and long experiencience in the trucking industry
· But when the consultant testifies as to various ways trucking companies are optimizing searches online for jobs without any evidence in support of these opinions besides the witness’s general experience in trucking advertising, those statements are inadmissible
· Each case requires fact-specific inquiry to make sure expertise is relevant to the issue in the case that the expert is testifying to
Rule 701, 702, and 704 Flowchart
FRE 703 An expert may base an opinion on facts or data in the case that the expert has been made aware of or personally observed. If experts in the particular field would reasonably rely on those kinds of facts or data in forming an opinion on the subject, they need not be admissible for the opinion to be admitted. But if the facts or data would otherwise be inadmissible, the proponent of the opinion may disclose them to the jury only if their probative value in helping the jury evaluate the opinion substantially outweighs their prejudicial effect.
Experts typically must rely on hearsay in rendering their opinions, such as a forensic psychologist rendering a diagnosis relying on statements made in training textbooks she read
· Rule 703 allows experts to rely on such evidence as a basis for their opinion, even if the evidence would otherwise be inadmissible, so long as it is of a type reasonably relied upon by those in the field
Facts or data upon which expert opinions are based may be derived from three possible sources
· 1. Information derived from personal perception (firsthand observation) of the witness, generally obtained before trial such as a medical examination
· 2. Matters presented at trial from observing a witness testify at the trial or hypothetical questions based on assumptions of fact similar to those at trial
· 3. Information gleaned from data outside the courtroom and other than expert’s personal knowledge
· Designed to broaden the basis for expert opinions and to bring the judicial practice into line with the practice of the experts themselves when not in court
· A practicing physician bases his diagnosis on information from numerous sources, including statements by patients and relatives, reports and opinions from nurses, technicians and other doctors, records, and X rays
· The physician makes life-and-death decisions in reliance upon them, thus his validation, expertly performed and subject to cross-examination, ought to suffice for judicial purposes
· The facts or data must be of a type reasonably relied upon by experts in the particular field when reaching an opinion
· Must be a standard source of information
· Doctors rely on notes and X-rays prepared by other doctors, economists rely on predictions of value of property prepared by others
· So long as it is of this industry’s standard quality with an adequate amount of information for expert to form her opinion, she may give that opinion testimony
· If record is inadmissible under hearsay exception, doctor can still testify about them if she reviewed the record
· The underlying information ordinarily may not be admitted into evidence as part of the opinion
· Basis evidence is admissible for limited purpose of assessing expert’s reasoning
· The proponent can only enter this sort of information into evidence if the probative value substantially outweighs probative danger
Rule 703 has been amended to emphasize that when an expert reasonably relies on inadmissible information to form an opinion or inference, the underlying information is not admissible simply because the opinion or inference is admitted
· There is a presumption against disclosure to the jury of information used as the basis of an expert's opinion and not admissible for any substantive purpose, when that information is offered by the proponent of the expert
· In a multi-party case, where one party proffers an expert whose testimony is also beneficial to other parties, each such party should be deemed a “proponent” within the meaning of the amendment
Otherwise inadmissible information forming basis of expert opinion can find its way into evidence if it would help the factfinder understand the expert’s thought process and determining what weight to give the expert’s opinion
· An expert may express an opinion that is based on facts that the expert assumes, but does not know to be true, but it is then up to the proponent to introduce other evidence establishing the facts assumed by the expert
· An expert is permitted to explain the facts on which his or her opinion is based without testifying to the truth of those facts
· This form of expert testimony does not violate CC because it has no application to OOC statements not offered to prove the truth of the matter asserted
· OOC statements that are related by the expert solely for the purpose of explaining the assumptions on which that opinion rests are not offered for their truth and thus fall outside the scope of the CC
· Williams v. Illinois: When, in a prosecution for rape, the prosecution calls an expert who testified that a DNA profile produced by an outside lab matched a profile produced by the state police lab using a sample of petitioner’s blood, and the expert explained the notations on documents admitted as business records that according to the records, vaginal swabs were taken from the victim and sent to and received back from the outside lab, there was no CC violation
· According to the records, vaginal swabs from the victim were sent to and received from the outside lab, which is hearsay because the expert did not have firsthand knowledge of the testing swab source
· Defendant claimed the CC required the state to produce someone from the Cellmark lab for them to cross-examine
· Evidence was admissible because not offered to prove the truth of the matter asserted, but rather offered as facts assumed by experts in rendering their opinion
· Expert’s in court testimony asserts that if the swab was provided from the victim, then the DNA obtained from the swab would identify the assailant
· Falls outside scope of CC
· Hypothesis is not offered for the truth of the matter asserted and if it is not hearsay then it can’t be testimonial and violate the CC
· Evidence otherwise inadmissible such as under hearsay, is admissible for limited purpose of assessing expert’s reasoning
· Proponent must satisfy a heavy burden
· Probative value must substantially outweigh the probative danger to be admissible for purpose of supporting expert’s testimony
· Tips in favor of exclusion
· California agrees with the dissent in Williams, holding that when an expert is not testifying in the form a proper hypothetical question and no other evidence of the case-specific facts presented has been or will be admitted, there is no denying that such facts are being considered by the expert, and offered to the jury, as true
· When any expert testifies to case-specific OOC statements, and treats the content as true and accurate to support the expert's opinion, the statements are hearsay
· People v. Sanchez: When the prosecution calls a gang expert to establish defendant’s affiliation with a gang, and the expert relates information on ID cards made by other officers about the previous interactions with the defendant as well as defendant’s incriminating statements about his gang involvement, the officer was reciting hearsay because he asserted the facts as true and relied on their truth in forming his opinion and thus violated the CC
· Experts can rely on hearsay background information accepted in their field of expertise in forming an opinion under the traditional latitude given by the Evidence Code, and may tell the jury in general terms that he did so
· There is a distinction to be made between allowing an expert to describe the type or source of the matter relied upon as opposed to presenting, as fact, case-specific hearsay that does not otherwise fall under a statutory exception
· Can rely on information within their personal knowledge, and can give an opinion based on a hypothetical including case-specific facts that are proven, and they may also rely on nontestimonial hearsay properly admitted under a statutory hearsay exception
· Expert cannot relate as true case-specific facts asserted in hearsay statements, unless they are independently proven by competent evidence or are covered by a hearsay exception
· Sanchez demonstrates opposite approach to Williams
· The basis of the hypothetical opinion must be true for it to be relevant, in which case Crawford applies and the officers who heard the defendant make the gang statements must be introduced to testify
Rule 703, Williams, and Sanchez Flowcharts
703 only matters if evidence is inadmissible, and even if it is hearsay, the evidence may be admissible by some hearsay exception in which case the evidence comes in and the expert can talk about the basis of their opinion since it is admitted
· Even if inadmissible hearsay, expert can still form opinion and express it
· If probative value outweighs probative danger, evidence basis can be admitted
FRE 705 Unless the court orders otherwise, an expert may state an opinion — and give the reasons for it — without first testifying to the underlying facts or data. But the expert may be required to disclose those facts or data on cross-examination.
Rule 705 liberalizes the manner in which expert opinion evidence is presented at trial, and essentially lets the trial judge decide
· Can first state opinion without first testifying about facts or data which underlie the testimony
· Does not guarantee that expert be able to testify, but vests discretion with the court to require expert to state grounds of opinion first
· If opponent wishes to challenge expert’s testimony, witness must disclose basis of opinion on cross-examination
FRE 706 On a party’s motion or on its own, the court may order the parties to show cause why expert witnesses should not be appointed and may ask the parties to submit nominations. The court may appoint any expert that the parties agree on and any of its own choosing. But the court may only appoint someone who consents to act.
Rule 706 should be reserved for exceptional cases in which the ordinary adversary process does not suffice
· LeBlanc v. PNS Stores, Inc.: When defendant wishes to have the court appoint a physician of its choice to conduct an orthopedic examination of plaintiff in a slip and fall accident, but defendant has been provided with the medical records of plaintiff since filing 706 motion, defendant has not demonstrated the necessity of appointing an independent physician
To prevent the problem of parties being able to find and pay an expert to say anything while cloaked in authority, trial judges are instructed under Daubert to scrutinize the expert testimony offered by the parties to make sure that it is “reliable”
· Displaced the Frye “general acceptance” doctrine, which held that the basis of the expert opinion must be sufficiently established to have gained general acceptance in the particular field in which it belongs
· Frye test tended to exclude cutting edge scientific opinion and deferred to scientific community, making the scientists and not the judge the gatekeeper
· Under 702, first determine if the expert is qualified to testify on the topic, and whether the testimony would be helpful to the jury
· Then want to know if the expert applied the relevant knowledge to form the opinion
· Reliable means objective, repeatable, testable, and with a low error rate
· Frye overcounts generally accepted but not scientifically accurate opinions, and discounts scientifically accurate but not accepted opinions
· Daubert restores determining scientific reliability to the judge
· Asks two further questions than Frye
· Is methodology testable, and does it have a low error rate, and if so, then even not yet accepted methods can be admissible and some currently accepted methods may become inadmissible
· Judge becomes gatekeeper rather than scientific community using a preliminary hearing to ask both sides to explain the concept in layman’s terms and make a ruling
· If testimony is incomprehensible, it will not be helpful to the jury
· The requirement in Rule 702 that an expert’s testimony pertain to “scientific knowledge” establishes a standard of evidentiary reliability based upon scientific validity (the principle supports what it purports to show)
·  Rule 702's "helpfulness" standard requires a valid scientific connection to the pertinent inquiry as a precondition to admissibility
· Major qualification of the rule is that the testimony must be helpful and reliable to aid factfinder’s understanding of the issues
· Judges are active gatekeepers in determining if the expert testimony is reliable
· They must determine that the principles and methods upon which the testimony is based are reasoned rather than speculative and objective rather than subjective
· 702(c) and (d) incorporates Daubert
· Reliability is a lower standard than correctness
· Expert opinions can conflict, and conflict alone is not a bar to admissibility
· Counsel must establish the opinion’s credibility
· Faced with a proffer of expert scientific testimony, the trial judge must determine at the outset, pursuant to Rule 104(a), whether the expert is proposing to testify to (1) scientific knowledge that (2) will assist the trier of fact to understand or determine a fact in issue
· This entails a preliminary assessment with the following open-ended balancing test of whether the reasoning or methodology underlying the testimony is scientifically valid and of whether that reasoning or methodology properly can be applied to the facts in issue
· (1) Whether the expert’s technique or theory can be tested
· (2) Whether it has been scrutinized in a peer-reviewed publication
· (3) What is the error-rate of the theory
· (4) What are  the generally accepted standards usually applied in the field
· Debate is essential to legal and scientific analyses, yet there are important differences between the quest for truth in the courtroom and the quest for truth in the laboratory
· Not determining which method is right, but rather which was obtained with principles and methods that are sufficiently reliable (replicable and error rate)
· Jury determines which of the conflicting expert reports to believe
· The opinion must be reliable as well, and cannot have too great an analytical gap between the data and the proffered opinion
· Conclusions and methodology are not entirely distinct from one another, given that trained experts commonly extrapolate from existing data
· Nothing in either Daubert or the Rules requires a court to admit opinion evidence that is connected to existing data only by the dogmatic and unproven statement of the expert
· General Electric Co. v. Joiner: When petitioner sues a manufacturer, alleging that their chemical caused his lung cancer, and his experts testify that the chemical can cause lung cancer based on animal studies and four other studies, the court did not abuse its discretion in excluding the evidence because the animal studies were so dissimilar to the facts of the case (mice, injection, and high concentration) and the studies did not find grounds for associating lung cancer and exposure to the chemical, the relationship was not statistically significant and the connection between chemical and cancer was not clear, and thus did not support the conclusions that the chemical caused his lung cancer
· The methodology complied with Daubert, but did not entitle the scientist to say that if you gave a tiny amount of chemical to human they would develop the cancer
· The Daubert reliability test applies to all expert testimony, not just to scientific experts
· Kumho Tire v. Carmichael: When a tire analysis expert concludes that a tire explosion was not the result of underinflation but of design defect based on his subjective analysis with an uncertain methodology and after making inconsistent findings prior to the deposition, and the court is unable to find any support for his two-factor test or his use of visual inspection to draw conclusions on the basis of what seemed to be small observational differences, the court did not abuse its discretion to exclude the expert testimony as unreliable
· A judge may consider more facts that Daubert said might bear on judge’s gate-keeping determination, because the reliability inquiry is flexible
· He was an expert, but his methodology was subjective and based on his specialized knowledge and experience as a person, not some scientific knowledge
· Subjective tire-whispering can not be replicated so hard to consider the methodology reliable
Daubert and Expert Flowcharts
· Hypo: Prosecution of D for sexual molestation of V, a child. D denies committing the crime. At trial, V testifies about the molestation. D calls Dr. W, a psychiatrist, to testify that based on her observations of V for several hours under various circumstances, she has concluded that V suffers from a psychiatric disorder that causes V to fantasize a great deal. On the basis of Dr. W’s testimony, D moves to strike V’s testimony.
· The court should not strike V’s testimony but should allow Dr. W’s testimony to impeach V’s credibility if the court finds that Dr. W is a qualified expert and that the testimony is based on information of a type on which experts in the field rely
· Dr. W’s testimony is offered to show that V lacks credibility because of a mental condition that causes V to fantasize. Such testimony is a proper subject of expertise. The court has the responsibility under FRE 104(a) to determine whether Dr. W is qualified as an expert in the field in which she will testify (psychiatry, and perhaps more specifically the type of psychiatric condition allegedly exhibited by V). The court must also decide, under FRE 703 , whether observations of V for several hours under various circumstances is a means of gathering information that experts in the field reasonably rely upon. If the court answers both questions in the affirmative (using a preponderance standard), the court should allow Dr. W to testify in the manner indicated
· W's testimony will only be admissible if the court finds that it is based on a reliable scientific theory or method and that the application of the theory or method is relevant to the case
Social and Forensic Evidence
Courts are increasingly accepting the validity of the “soft” social sciences
· Expert testimony about some peripheral forensic sciences may be excluded as lacking a sufficiently rigorous methodology, but core forensic sciences, such as fingerprinting, are more likely to be treated as having some credibility
· Social science can be used for general, counterintuitive, and helpful background education for the jury if it satisfies Daubert, but not to show that a particular individual would behave a certain way based on a probability estimate
· Hypo: Inadmissible testimony “If this individual experienced Trauma X, they are 75% likely to recant their testimony”
· Inadmissible if it replaces the role of the jury as a credibility-tester, rather than merely helps the jury in that role
· The more specific the stimulus and response in the social theory, the more likely it is to be replicable and empirically sound and thus admissible since it satisfies Daubert
Expert testimony on general relevant psychological factors which may impact eyewitness ID, without rendering an opinion on whether a specific witness ID is accurate, is admissible
· Educates jury who can then assess for themselves the witness's credibility
· In light of misconceptions and overestimation that jurors may possess regarding the accuracy of eyewitness identification, and ideas contrary to "common sense," such as the correlation between certainty and accuracy, use of expert testimony will help to permit jurors to determine witness credibility with full awareness of eyewitness ID limitations
· Rule 702 recognizes that an expert on the stand may give a dissertation or exposition of scientific principles relevant to the case, leaving the jury to apply them to the facts
· Commonwealth v. Walker: When defendant is identified by robbery victims in lineups as the man who robbed them while brandishing a gun, the factors that the jury may not know about make an eyewitness expert’s testimony on the fallibility of such testimony helpful to the jury in assessing the lay witness’s credibility
· So long as testimony is used to help rather than to supplant jury’s credibility assessment of the eyewitness, without opining on any particular witness, it will be admitted
· Increasingly, courts have allowed testimony from social science experts to help the jury assign weight to testimony
· Walker acknowledged the scientific reliability of this form of testimony, stating that expert testimony concerning limitations of eyewitness identification is rooted in psychological data and peer reviewed literature
· Issues when assessing eyewitness identification that the average juror may not know about: (1) weapons focus, (2) reduced reliability of identification in cross-racial ID cases, (3) decreased accuracy in eyewitness identifications in high-stress traumatic situations, (4) risk of mistaken identification when police investigators do not warn a witness, prior to viewing a photo array or lineup, that the perpetrator may or may not be in the display, or (5) lack of correlation between witness statements of confidence and witness accuracy
The post-Daubert amendment did not alter the venerable practice of permitting experts to educate the factfinder about general principles, without ever attempting to apply these principles to the specific facts of the case
· Rule 702(d) does not preclude this type of “cold,” general, and educative testimony
· State v. Salazar-Mercado: When defendant is indicted for molestation, and the victim children delayed reporting the abuse and had trouble pinpointing when the events occurred, and one child changed her version of the events, expert testimony was admissible to explain behavioral characterisiteics of child sexual abuse victims (CSAAS) without offering opinions about the particular children in the case such as their accuracy, reliability, or credibility because it was not barred under 702(d) and might be helpful to the jury to understand possible reasons for the delayed and inconsistent reporting by the victims
· Education testimony is useful to juror to understand unusual behavior of victims in delaying reporting
· To effectively present the situation of a battered woman and to explain her seemingly irrational behaviors and fears, the woman must often overcome stereotyped impressions about women who remain in abusive relationships
· BWS testimony is admissible as helpful to overcome stereotype impressions of why victims of abuse stay in these relationships and act in ways that are counterintuitive to a lay person
· The expert testimony provides the jury with information that would help it to determine the victim’s credibility
· U.S. v. Lopez: When a defendant claims she illegally bought a gun because she was under duress by a her boyfriend who threatened to harm her and her family if she didn’t, and in support of the duress claim she introduces BWS expert testimony, the court abused its discretion in ruling that the expert testimony was inadmissible as irrelevant to the duress defense
Questionable theorizing about forensic science, such as arson, an arson dog’s mystical prowess, and generic laboratory results presented as “science” to the jury should be inadmissible
· U.S. v. Hebshie: When petitioner convicted of arson, and the government used arson forensic expert who testified how and where the fire started and the dog handler to prove the incendiary nature of the fire, the defense counsel was completely ineffective by failing at all to challenge the arson evidence because the only accelerant found might not have been accelerant or might have been sold in the store or generated by the fire itself, and the whole store was not tested before it was razed
· Under Frye, what mattered was general acceptance in scientific community
· Daubert does not defer to expert community
Testimony to the effect that a latent print matches, or is "individualized" to, a known print, if it is to be offered, should be presented as an opinion, not a fact, and opinions expressing absolute certainty about, or the infallibility of, an "individualization" of a print should be avoided
· Although fingerprints are individualized and unique, there can be confusion in matching them when the impression made by the fingerprints are not the same
· Subjective nature of the examiner’s judgments and is not repeatable
· Prevent overstatement of the accuracy of fingerprint comparisons, but plausible that a careful comparison of two impressions can accurately discern whether or not they had a common source
· Commonwealth v. Gambora: When defendant is convicted for murder, based in large part on expert forensic analysis of two fingerprints that the examiner concluded matched the defendant, despite the dangers of misidentifcation, the testimony was admissible because the expert conducted a careful comparison and did not claim that the comparison was error-free
· Expert’s method only stated probabilities so the expert’s overconfidence in stating the likelihood of a match was not justified by the underlying evidence
· An expert must be able to explain not only the abstract methodology underlying the witness’s opinion, but also that the witness reliably applied that methodology to the facts of the present case
· State v. McPhaul: When defendant is charged with assault with a baseball bat, and the prosecution called a fingerprint expert to testify that defendant’s fingerprints matched latent fingerprints found on the victim’s truck and foodbox found at the house where the food was ordered from, and the expert testified that she used the commonly used examination technique but was unable to establish that she reliably applied the procedure to the facts of this case, the trial court abused its discretion in admitting the testimony
· The 2016 PCAST report suggested that although fingerprint identification is foundationally valid, it should always be presented with error rates of the method and of the particular examiner
· A judge should require that an expert disclose full documentation of every step in their examination process and qualify their conclusions
Inferring that a phone was within a tower’s coverage area at a particular time based on logs showing that the phone was connected to that tower is based on reliable methods, and those assumptions can be questioned on cross-examination
· U.S. v. Pembrook: When defendants are charged with robberies in Michigan, and the prosecution introduces a cell-site data expert to show that the defendants’ cell phones originated in Philadelphia, traveled in a similar pattern to the area of the robberies around the time they occured, and then traveled back to Philly, and the expert did not try to place defendants in a precise location rather within a general geographic region of a couple miles of a particular tower, the expert testimony was admissible but needed to be supplemented with a description of the bases and reasons for the expert’s opinion
Forensic investigation increasingly requires the use of computer software or other technological devices for the extraction of data
· While an investigator must have specialized knowledge in the use of the particular software or device, it is not required—nor is it practical—for an investigator to have expertise in or knowledge about the underlying programming, mathematical formulas, or other inner workings of the software
· State v. Pratt: When a defendant is convicted based in part on forensic expert testimony that the expert used a software to retrieve contents of defendant’s phone, and the expert’s qualifications included a lot of training in the software, and he had used the program to extract data from hundreds of phones, and he testified that he is not an expert in the software but that he read about the program, what it can do, what information it can reveal, and how to search and use the data, and he testified that that it is the most popular software for examining cell phones and routinely used in the forensic community, is subject to testing and peer review, and the defendant could cross-examine the expert and test the phone himself, the testimony was properly admitted
· If don’t put the algorithm out for testing, evidence should be excluded
· Can’t determine error rate
· Miller’s take seems contrary to Pratt
Social Science Flowchart
Types of Help for Jurors Chart
· General is admissible, specific is inadmissible
Is this a contrasting approach to the FRE?





