EVIDENCE OUTLINE
Evidence Rules = Yellow
Cases = Blue 
INTRODUCTION 

Evidence ( Information used to establish that some fact is the case, or some statement about the fact is true or false
Evidence has three values: Accuracy/ Fairness/ Efficiency (Rule 102)
ATTRONEY CLIENT PRIVILEGE 

RATIONALE 

· The privilege is justified based on the need for open and frank communication between the attorney and her client

SCOPE 

· Begins immediately the client seeks to retain some counsel;

· lasts forever, even after the client’s death;
· Swdiler & Berlin v. US ( The scope of privilege survives the death of the client. Privilege is necessary to encourage “full and frank discussion” between attorney and client. Only the client, as holder of the privilege, can assert or waive it.

· unless the client, or counsel acting on behalf of the client, waives the privilege 

ELEMENTS 

The privilege attaches to:

1) A communication made
2) In confidence (no unauthorized third parties)
3) Between a lawyer and client
4) In the course of provision of legal services
Element One ( Communication

What is a communication? ( Utterance intended to communicate information.
· Communication must be created for the benefit of the attorney 

· Ex: Give diary to attorney. The diary was prepared for the benefit for you or third-party, thus is not considered a communication

· Only the communication is protected, not the Information
· Not Protected ( Information 

· Facts gathered by client, e.g., during employment with some third party
· Fees paid to retain attorney for tax matter

· Protected ( Communication 

· Conversation between client and her attorney about these facts

· Communications with attorney about tax matter
· Note: Information prepared for the lawyer in order to prepare the attorney for the case is privileged
· Information about the client’s condition, attitude, and demeanor is admissible.
· US v. Kendrick ( Issue on whether D was competent to stand trial. The evidence is the perception that D’s attorney observed. Court found that this is not a communication. Privilege applies specifically to communications, not to info that attorney may happen to have about client.
· Client Fees are not confidential information and are not covered under attorney client privilege.
· Tornay v. US (D’s claim they are poor so they should not pay lots of taxes. However, poor people can’t afford an attorney. Testimony as to “what, when, and how did [client] pay [attorney]” Court found legal fees are like slurred speech or being observably drunk. They are not intended to communicate anything, but initiate something. There is nothing in the fees that reveal confidential information.

· The identity of clients may be kept secret.

· General Rule ( Client identify is not generally protected by attorney client privilege but in exceptional circumstances where the communication was meant to preserve the identity then in those circumstances there is an intentional communication surround the client’s identity.

· Argument ( revealing the identity of the client directly reveals some aspect of the confidential communications between attorney and client
· Baird v. Korner ( A bunch of people have not paid their taxes, and they are being audited. They contacted Barid, calculating the money the owe. They will pay the money to the IRS, but want to avoid the audit and going to jail for tax fraud. The attorney paid the lump sum. The idea was that they would pay the outstanding amounts owed, without divulging their identity, to give them a defense or mitigation argument should the IRS discover their underpayment and prosecute them at some time in the future

Element Two ( In Confidence

· General Rule ( In confidence means that the client and the attorney must take reasonable steps to ensure that their communications are not disclosed to anyone else. (A third-party).  (Rule 801(c))
· United States v. Gann ( Made statement on the phone with his attorney while a detective was nearby. Because Gann knew, or should have known, that third parties were present, his attorney-client privilege claim must fail. If he wanted to get legal advice, he should have asked the officers to leave the room. This would have been to take reasonable steps. Court found if there is a third party around, you must take reasonable efforts to exclude the third party.

· United States v. Evans (: Evans (Chicago alderman).  John Holden is his friend. Evans is looking for a defense attorney. John Holden recommends Attorney: James Koch.  They all meet to discuss the case. Holden is in the room. Judge credited Koch’s testimony that Holden stated he w/n present as Evans’s atty. Holden’s presence was not required to provide legal services. Attorney client privilege occurs right when client goes to attorney to provide legal services. Here, Holden was acting as a friend and not an attorney. Thus, attorney-client privilege was waived.

· Overview: If the utterance is intended to communicate info to the third – party, it counts as a communication, but it is not confidential because the ultimate addressee of the utterance is not intended to be an attorney, it is intended to go to someone outside of the attorney-client privilege. 

· If the communication is made to a third party at the direction of the attorney, to help the attorney understand the issues raised by the client, then the communication may still be privileged.

· United States v. Lawless ( Atty who prepared tax returns for estate of Edna Dicken. Transmitting info to atty so that it might be used on tax return destroys any expectation of confidentiality. 

· Smithkline Beecham Corp v. Apotex Corp. ( Plf in patent infringement suit, pharma co, asserting priv as to docs “prepared in order to allow attorneys to assess patentability and sift information to prepare applications.” Attorney client privilege protects documents that are described as prepared in order to allow attorneys to assess patentability and sift information to prepare applications.
· Distinction ( Tax Preparation (Not legal service or legal sifting) v. Making Patent (Legal Service/Legal Siftings). Court decides to treat materials that are technical but produced in legal setting as privileged, if prepared to allow attys to assess patentability 
Element Three ( Between a Lawyer and Client 

· Permitted Communication to Third party ( When the third party helps understand client’s legal issues
· US v. Kovel ( Kovel (defendant) was a former accountant that worked for a tax-law firm. The grand jury subpoenaed Kovel, seeking to ask Kovel about communications between him and Hopps. Kovel asserted the attorney-client privilege and refused to testify. Court found that attorney-client privilege applied.
· ROL:  The attorney-client privilege can apply to client communications to a non-attorney so long as the communication is made in confidence for the purpose of obtaining legal advice from an attorney.
· Ex: Translator

· ORDER MATTERS( Hopps went to see lawyers first, & lawyers sent Hopps to see Kovel, so communication w/ Kovel was in a sense part of client’s communications w/ lawyers, albeit indirectly, since made “for the purpose of obtaining legal advice from the lawyer”; reasoning has been widely followed. Sugg’s you need to look at whether non-atty is acting as agent of atty in connection w/ attorney client relationship
· Ex: Pasteris v. Robillard ( There is an accident. P sues based on her injuries. She is instructed to go to the insurance company to make a statement. Argument that the person interviewing her was acting on behalf of the lawyer. It is her burden to prove that, and she never does that. 

· Client ( Interviewer ( Attorney (Wrong Order) Communications were not directed by the lawyer and they did not prove that it was done to aid the attorney’s understanding. 

· Communications with insurance company preceded communications with lawyer

· Even though insurance company provided lawyer and required communications, attorney-client privilege did not apply

· Joint Defense Privilege ( Conversations with codefendant’s lawyer are covered by the privilege when mounting a joint defense (US v. McPartlin)
· So co-defendant A can preclude attorney for codefendant B from disclosing information communicated by co-defendant A

· In the corporate context, the attorney-client privilege applies to not only those high-level employees who have the authority to act on the legal advice of the attorney, but also to any of those employees who provide information to the attorney so that he may give such legal advice.
· Upjohn v. US ( Upjohn’s general counsel, Gerard Thomas, sent a questionnaire to Upjohn employees requesting any information they had concerning the illegal payments. The questionnaires filled out by the Upjohn employees are protected by the attorney-client privilege
· Court rejects “control group” test and adopts 5-part test 

· Communications made by employees to corporate counsel

· at the direction of corporate superiors

· for the purpose of obtaining legal advice

· regarding matters within the employees’ duties

· employees knew the purpose of the communications
· Note Difference of Work Product ( Attorney’s mental processes, Privilege held by attorney, narrower waiver doctrine: waiver only as to materials disclose, not same subjects
Element 4 ( In the Course of Provision of Legal Services 

· General Rule: If the lawyer is doing work that a non-lawyer could perform, then she is not engaged in providing legal services, thus attorney client-privilege does not apply.
· Hughes v. Meade ( Atty, Hughes, called as W in crim trial for theft of typewriter, refused to answer Qs abt who had hired him to return typewriter to Lexington Police Dep’t, from which it had been stolen. The individual’s request of Hughes to help return the typewriter was not a request for legal services and was outside the scope of Hughes’s professional role as an attorney.

· United States v. Davis (  Hired lawyer to do something that a taxpayer an accountant could have done. 

· ROL: If the only reason something is under attorney-client privilege is because they hired an attorney opposed to someone else, the privilege cannot be used.
WAIVER OF ATTORNEY CLIENT PRIVILEGE 

· How does one go about waiving attorney client privilege?

· Clients can waive the privilege, but so can attorneys if they are acting as representatives of their client.

· When is the privilege waived?

· Expressly (stating I waive attorney – client privilege) 

· Implicitly (by revealing the contents of the conversation or compulsion of the court that determines your claim of privilege is not correct)

· The attorney-client privilege is waived by implication when the client testifies to portions of the protected communication. Failure to object waives the privilege even if the court mistakenly discloses. (Hollins v. Powell)
· Attorney competence at issue (Tasby v. United States)

· Speaks to the contents of the communication.
· US v. Bernard ( wanted to put into evidence that the lawyer did not advise the loan was legally permissible.
· How broad is the waiver?
· If portions of communications revealed during litigation process, then adversary may obtain rest of communications on

· Same Subject matter ( every time there is a discussion of that subject then that is waived.

· Same Conversation

· Who can waive the privilege?

· Belongs solely to the client and may only be waived by him.
· In re von Bulow (  While the civil suit was pending, von Bulow’s appellate attorney published a book about the criminal case. Attorney is selling his book. Von Bulow helped with the book and even encouraged its release. The book contained excerpts of conversations between von Bulow and his attorney, but not the entire conversations.
· Court said we limit to the rest of the conversation of the book because of fairness of justice. This is because the conversations were not disclosed in subsequent litigation. If Bulow would have relied on the subject matter in litigation, then they would disclose it. 
· Attorney is deemed to have “implied authority to waive the privilege on behalf of [the] client,” and 

· Client ratifies waiver by failing to stop it
· Failing to respond to discovery would be waiving privilege

· Crime-Fraud Exception: 
· If client comes to you to discuss things that have a criminal wrongdoing in violation of a criminal statute that has occurred then as long as it is his past wrongdoings then you can give advice. If the client is asking to do in the future (civil fraud or crime) then you can’t protect your advice.
· Attorney’s advice to commit a current or future crime or fraud goes unprotected

· Rule 104 (a) ( as long as there is in camera review, and the contents are not disclosed the judge has the discretion to view the contents of the communication in order to determine if the communication is different.
· Factual basis sufficient to support good faith belief that crime has been committed is required to prompt in camera review of privileged material
· Even after a good faith showing is made, the trial court still retains discretion to review or not (so the standard is abuse of discretion).

· CA RULE ( because the communications are privileged, the court cannot even consider the contents to rule on the privilege
RELEVANCE 

ADMISSIBILITY 

· Procedure 
· Standard for admissibility is “preponderance of evidence”
· An item is admitted into evidence if the court or other tribunal makes it part of the official record

· To exclude evidence, an attorney must object to the introduction of evidence by making an oral motion to exclude it 

· After all the evidence has been presented, the parties make closing arguments
· Judges (not juries) consider questions of admissibility
· Rule 104 Preliminary Questions ( The court must decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible. In so deciding, the court is not bound by evidence rules, except those on privilege.
· Witness qualification (Article VII (experts) and some bits of article VI)

· The existence of a privilege (Article V), and 

· The application of other rules, primarily:

· Article IV (character evidence & public policy rules)

· Article VIII (hearsay) and 

· Article X (“best evidence”)
· Rule 103 ( Lawyer preserving an issue on appeal

· A party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party and
· Timely Objects, States the specific Ground, and if the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context.
· If the objection is timely and specific, the reviewing court applies the harmless error standard; 

· If not, the attorney waives her objection and the reviewing court applies plain error standard

WHAT EVIDENCE IS RELEVANT?
· General Rule: Evidence that is relevant is admissible

· Evidence is relevant if it makes a fact more or less probable (Logical Evidence).
· Rule 401

· (a) it has any tendency to make a fact more or less probable than it would be without the evidence; and

· (b) the fact is of consequence in determining the action.

· Case Example:

· Knapp v. State ( 

· Evidence:  doctor’s testimony that man died of senility and alcoholism

· Makes more probable

· Fact:  man did not die of assault by victim of charged murder

· Of consequence because: defendant claimed reasonable fear of victim; if man died of disease, defendant had no basis for fear 

· Determining the action: defendant’s killing not justified
WHEN DO WE EXCLUDE RELEVANT EVIDENCE?

· General Rule: Proponent gets to use to prove the case whatever they want as long as it is admissible b/c you have to tell the story. 

· Exceptions: Probative Value and Prejudice 

· Evidence may be excluded if one or more of three negative characteristics applies and substantially outweighs probative value:  prejudice, confusion, inefficiency. (Rule 403)
· Unfair Prejudice: Evidence is unfairly prejudicial if it invites the jury to make a decision on an improper ground. (e.g. emotional decision).
· Confusion: Confusing the issue or Misleading the jury 

· Time/Efficiency: Wasting time, undue delay, cumulative (getting the same evidence over and over again)
· Case Example:

· Old Chief v. United States (  Has a prior felony for assault causing grievous bodily harm. He is being charged with assault with a deadly weapon. The prior conviction proves that he is a felon and it also suggests the inference that once a violent assaulter, always a violent assaulter. probative danger is so strong. Title of the conviction did not come in. 

· Limiting Evidence Instruction 

· Limiting instructions ask the fact-finder to consider only the permissible purposes and to ignore the illegitimate use (Rule 105) 
CONDITIONAL RELEVANCE 

· General Rule: A court should admit evidence with relevancy that is conditional on a fact if a reasonable jury could find that a preliminary question of the fact exists.

· Sometimes, an item of evidence is relevant only if some other item of evidence is relevant. You have to show the judge that a juror could believe that the antecedent (“conditional”) fact is true. (Rule 104(b))
· Example #1: Want to prove: D killed victim for the insurance.
· Want to bring in evidence of life insurance. 

· This evidence is only relevant if D knew about life insurance.

· Conclusion:  so as long as there is evidence that is sufficient that a reasonable jury could believe that D knew about the life insurance policy, then the evidence of the life insurance is admissible. 
· Example #2: State v. McNeely (  McNeely told Thompson that he committed the crime.
· Thompson’s testimony is only admissible on the condition that the person he did speak with was McNeely.

· Since Thompson could not point out McNeely in court, prosecution presented evidence that they were in jail at the same tome and that they had met previously. 

· Sufficient for the judge to determine that a reasonable jury could conclude Thompson had spoken to McNeely          
TRIAL MECHANICS 
JUDGE’S DISCRETION IN ORDER OF PROOF AND MODE OF QUESTIONING 

FRE 611(a) ( Mode and Order of Questioning Witnesses and Presenting Evidence
(a) Control by the Court:  Purposes.  The court should exercise reasonable control over the mode and order of questioning witnesses and presenting evidence so as to:
a. make those procedures effective for determining the truth;
b. avoid wasting time; and
c.  protect witnesses from harassment or undue embarrassment.
· General Rule: Trial judge has a lot of discretion in the mode and order of questioning as long as they give a rationale from one of the three rationales in Rule 611 and do not abuse their discretion.
· Normally, the attorneys get to determine how to present their evidence

· Rule 611 permits the judge to step in to alter the way evidence is presented, to make the trial fairer, more efficient, or less confusing to the jury
· Case Examples:

· Stone v. Peacock: judge changes order of witnesses. Allowed

· US v. Wilford: D appeals because trial judge denied them surrebuttal of govt witness to impeach his credibility, ruling upheld
CROSS-EXAMINATION 

· General Rule: Federal rules of evidence limits cross examination to the subject matter of direct examination; However, it grants the trial court discretion to “permit inquiry into additional matters as if on direct examination.”
· Rule 611(b) ( Cross-examination should not go beyond the subject matter of the direct examination and matters affecting the witness’s credibility.  The court may allow inquiry into additional matters as if on direct examination.
· US v. Carter ( Example of where the court permitted questioning that went beyond the scope of questioning 

· Defense called Riggins as a witness to testify about the alibi. Government wanted to expand the scope of the subject area and ask that if the D told him about the crime and if the D was wearing the clothes of the person who committed the crime. Defense objected.

· Court said given the fairness of allowing the prosecution to challenge the probative value of the evidence it is more effective than having the prosecution also call her down as a witness later on
RULE OF COMPLETENESS 
· One limit on this judicial power is Rule 106’s process for clearing up unfairly misleading uses of documentary or recorded evidence

· If a proponent offers part of a document or recording, and it would be unfair not to introduce some other portion of it, Rule 106 allows the opposing party to introduce the rest right away, if she so chooses
· Applies ONLY to written & recorded statements, makes admissible only those parts that “ought in fairness to be considered contemporaneously” w/ original portion

LEADING QUESTIONS

· What are leading questions?

· Questions that are phrased to suggest the desired answer

· Meant to illicit a yes or no response

· Leading Questions are an issue because they are phrased in a way that a jury would believe they are evidence. However, attorney questions are not evidence.
· Leading Questions are not allowed on direct examination. Leading questions are allowed (Rule 611)
· (1) on cross
· (2) when the witness is hostile
· (3) the witness is an adverse party and 
· (4) the witness is associated with an adverse party.
· Exceptions:

· Child Witnesses 
· United States v. Nabors ( D objects to govt asking child witness on direct to repeat “exactly” what was said. Court applies child exception to leading and gives deference to court because they were in best position to “evaluate the emotional condition of the child and his hesitancy to testify” Govt didn’t suggest language, only pressed for precision because exact language implicated Ds
· Adverse Party Exception 

· Ellis v. City of Chicago: Ellis’s dog was shot when police entered on a phone tip, which wrongfully identified Eillis. City and officer being sued. The witnesses called were 2 police officers not related to the incident. Officers worked for the City at all times relevant to the litigation. P’s wanted to ask leading questions on direct examination and claimed the officers were the adverse party.
· Ruling: officers were adverse because were employees of the City, which was one of the defendants.
COMPETENCE AND WITNESSES
GENERAL RULES OF COMPETENCE 

· General Rule: Everyone is competent unless: (Rule 601)
· Categorically can’t remember or 

· Categorically can’t communicate on the stand 

· To be competent need:

· Personal knowledge 

· Ability to recall

· Ability to understand duty to tell truth (oath)

· Case Example:
· Rosen v. U.S ( one of the co-conspirators is “ratting” the other conspirators in a fraud case out to the government. Defense does not want him to testify so claiming he is incompetent since he is a fraud. Goes to his credibility not his competency.

· Note: A person deemed criminally insane and incompetent to stand trial is still presumed competent (United States v. Lightly).
CONDITIONAL RELEVANCE IN RELATION W/ PERSONAL KNOWLEDGE 
· Question whether witness did perceive (has personal knowledge) is a question of conditional relevance

·  “A witness may testify to a matter only if evidence introduced is sufficient to support a finding that the witness had personal knowledge”

· So long as there are sufficient grounds to believe that a juror could find the witness had personal knowledge, the jury will get to evaluate that question for themselves

· Standard ( whether a reasonable juror could believe that witness had the ability & opportunity to perceive the events she testifies about
· United States v. Hickey ( D is a drug distributor. Prosecutor’s witness is well-known to the court and is known to be a loose cannon. Defense wants to challenge his testimony. Allowed to testify. 
· He is competent as he can communicate and has personal knowledge 

· There is “sufficient evidence that a reasonable jury would believe he perceived what he claims to perceive.”

OATH REQUIREMENT 

· General Rule: So long as witnesses guarantee to tell the truth, they can enter their oath or affirmation in any form likely to awaken their conscience

· Rule 603 ( Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness's conscience.

· Case Example: United States v. Ward ( Tax evasion case where requested that the phrase fully integrated honesty is replaced with truth. Allowed
· Oath or affirmation may be idiosyncratic so long as oath conveys obligation to tell truth on penalty of perjury

· But cannot be “cleverly worded oath that creates loopholes for falsehood”

· Ex:“I am a truthful man … I would not tell a lie to stay out of jail.”
· Children and Oath Requirement 

· Even children are presumed competent to testify so long as have capacity to distinguish between truth and falsehood, understand obligation to tell truth (United States v. Allen J.)
· Permissible to question witness sufficient to establish that she understands appeal to her conscience and impress upon her duty to testify truthfully
PHYSICAL EVIDENCE

AUTHENTICATION

· Authentication ( need a witness to authenticate that the physical evidence is what the witness claims it is.
· Must produce evidence sufficient to support a finding that the item is what the proponent claims it is (Rule 901(a))
· The trial judge makes the decision whether there has been a sufficient foundation that a piece of evidence is authentic for it to be admitted. (Rule 104(a))

· Two Types of object 

· Unique on face — easy to authenticate by someone with knowledge; 

· Common and monotonously alike — requires chain of custody
· Two steps to authentication:

· Is evidence sufficient to place object before jury ( Judge Decides

· Jury decides whether object is what proponent claims it to be ( jury Decides 

· Case Examples:

· US v. Long ( D on trial for check forging/bank fraud. Fiancé testifies that she saw a contract, document offered on redirect but excluded by trial court because thinks not authenticated. App ct: was authenticated because of her testimony of the kind of document that she saw at the airport. Given her knowledge acquired at the airport, this is the document.

· United States v. Zhylstou ( An identity fraud case where we want to know who is azmadeuz@gmail.com. The claim is that Azamdeuz is Zhylston, the D. On Russian FB, they have a webpage of which listed Zhyltsou’s address on Skype as “Azmadeuz.” Special Agent found this webpage. 

· Without the ability to come up with identifying features, this FB page is generally a generic FB page. Thus, insufficient to show that Zhylsou’s Russian FB page.

· Bruther v. Gen. Elec. Co. ( testimony from a witness claiming to know that this the light bulb that was defective and electrocuted the P.  Found broken bulb in closet was authenticated as the same bulb that caused injury.
· All that is required is “testimony sufficient to support finding that the matter in question is what its proponent claims”
· Bulb Broke ( G removed bulb from socket (Break in Chain of custody) ( Riley found a broken bulb in cabinet next to site of accident (Item up for authentication is GE bulb

· Breaks in the chain go to weight, not relevance

BEST EVIDENCE RULE

· When does the Best Evidence Rule Apply?

· When a party is attempting to prove the contents of a writing, recording, or photograph, there is a preference for the original. (Rule 1002)
· Two Situations where Best Evidence Rule Applies: 
· The contents of the document at issue 
· Ex: litigation concerns the rights of parties under the will, a contract, a mortgage, or deed.

· To prove events or conditions that are described or portrayed therein (knowledge comes from document or recording)
· Ex: If the witness’s source of knowledge is the document (rather than perception of the events memorialized in the document) the Best Evidence rule requires an original or a copy
· Exceptions

· Duplicates 
· Rule 1003 Admissibility of Duplicates ( A duplicate is admissible to the same extent as the original unless a genuine question is raised about the original's authenticity or the circumstances make it unfair to admit the duplicate.

· Photo Copy Exception 

· photocopies of documents may be produced instead of original

· United States v. Stockton: photograph of document may be substituted for original document, in same manner as photocopy

· Original is lost no fault of party 
· FRE 1004: When original is unavailable (i.e lost), through no fault of the party seeking to prove its content then secondary evidence admissible to prove content
·  “An original is not required and other evidence of the content of a writing, recording, or photograph is admissible if:”

· all the originals are lost or destroyed, and not by the proponent acting in bad faith;
· Set of Documents is so voluminous 
· FRE 1006: exception for summaries of “voluminous” records that cannot conveniently be presented in court.

· Examples
· Best Evidence Rule would apply if translator was listening to a recording, and testified what the recording said. 
· Meyers v. US ( D on trial for perjury before senate committee. Prosecution called William Rogers, who had questioned Lamarre at the Senate hearing, to testify to what Lamarre said at the hearing. The prosecution then introduced the stenographic transcript of the Senate hearing into evidence. Since the content of the document is not at issue and he is not testifying from the transcript bur personal knowledge, the evidence is admissible.
· Seiler v. Lucasfilm, Ltd. ( copyright claim of drawings. reconstruction can’t substitute for original bc the original is exactly what is at issue in this case
HEARSAY 
INTRODUCTION TO HEARSAY 

· General Rule: Hearsay is not admissible unless there is some exception. 
· Hearsay ( An out-of-court statement offered for the truth of the matter asserted (Rule 801)
· What is a Statement?

· A statement is an utterance that is used as a substitute for live testimony, intended to communicate something.
· Evidence Problems

· Out of Court?

· Someone yelled in the courtroom from the gallery, “Denise is a murderer.” ( out of court statement 

· To prove who robbed the laundromat at gunpoint, the prosecution seeks to introduce William’s statement, given in a deposition in the same case, that “Larry robbed the laundromat.” Is this statement an “out of court” statement as defined by the hearsay rule? ( in court statement 

· Declarant?

· T prove that D’s red car hit P’s blue car, P testified that just after the accident, she turned to her companion and said, “that red car just rammed right into us.” ( When someone makes a statement out of court, we call them the declarant. It does not matter if they are the person currently testifying as a witness.
· To prove that X was close to Y’s car, W testified that as X walked past Y’s car, an automated voice from Y’s car stated, “Back off! You are too close to the vehicle.” (Non-Human persons cannot be declarants. 

NON-HEARSAY USES OUT-OF-COURT STATEMENTS 
· Non-Hearsay purposes include:

· Impeachment – undermining witness credibility

· Mental State

· Proving a statement is false

· Person had notice of a potential problem 

· Case Example
· Lyons Partnership v. Morris Costumes Inc. ( Intellectual property breach case. Statement: Kids saying “Barney. Barney, Barney.” Purpose: To prove that there was confusion. Matter Asserted: To prove in fact that the costume was Barney. Thus, since purpose is different than matter asserted, not hearsay statement. 

· Verbal Acts are not Hearsay ( not capable of being true or false.
· “I bet you cannot jump that ravine”

· “Hooray!” ( way of celebration

· “Close the door!” ( shows an action. (Order)

· “How are you feeling” ( cannot be true or false

· Some verbal acts are used to change the legal status of things or persons

· Ex: “I do” in marriage. Where you are changing the status of your relationship status, tax status

· “I accept your offer” (contract) 

· Action of changing your status is admissible

· “Lindsey Lohan is a drunk and a druggie” (libel)

· It does not matter if the statement is true or not. Just matters that you made any statement to be liable for libel
· Note: permissible for the act and inadmissible for the description.
· Ex: “Mayday Mayday. I have been hit”
· Wants to show that the pilot survived ( it does not matter what he spoke, it matters that he spoke afterwards.
IMPLIED ASSERTIONS 

· Acts intended to communicate some assertion are Hearsay 
· Ex: wink, gesture, or any other physical conduct 
· Ex: Squeezing tomato and then replacing it at supermarket. Did not intend to communicate as did not even know they were there. 

· Only matters intended to be directly communicated by the statement are part of the statement itself; other inferences, even ones directly implied by the statement, are not.
HEARSAY AND CONFRONTATION

· When Hearsay Evidence is brought in by Prosecution? Ask 2 questions:

· (1) Does the evidence fall within the exception to the hearsay rule?

· (2) Would Admission violate the Confrontation Clause? 

· Confrontation Clause Three Components (Only applies to criminal cases)
· The right to be present when a witness testifies against a criminal D

· Right to be in the view of the witness

· The right to cross-examine the witness

· Note: The right is satisfied if the witness is “confronted”  

· Rule ( The Confrontation Clause applies only to criminal cases and prohibits testimonial hearsay offered by State against criminal defendant without the opportunity to cross-examine. 
· What is testimonial?

· Primary Purpose Test  (  Is the primary purpose of creating an out of court to substitute for trial testimony? Statement made as part of criminal investigation to state official during custodial interrogation or functional equivalent
· Hearsay: Primary purpose is to establish or prove events that potentially relevant to later criminal prosecution. i.e. identify the D.
· Non-Hearsay: response to an emergency 

· Two types of hearsay are traditionally admissible under the Clause: 

· dying declarations

· statements of witnesses that the defendant wrongfully and intentionally prevented from testifying

EXCEPTIONS TO HEARSAY RULE 

MULTIPLE HEARSAY

· Hearsay within Hearsay ( “Hearsay within hearsay is not excluded by the rule against hearsay if each part of the combined statements conforms with an exception to the rule.” (Rule 805)
· Ex: “John said he will be at Bar Review on Thursday!” v. “John is going to bar review”

· Example ( D is on trial for murder of her husband. The prosecutor calls a neighbor who would testify that two weeks before husband’s death, the D told him that her husband had said that he wanted a divorce and was furious about it. The prosecutor offers the neighbor’s testimony at trial. How should the court rule on the D’s objection?
· 1st Statement ( by D “My husband said he wants a divorce and I was furious about it.” (Not hearsay as matter asserted is was furious her husband wanted divorce. State of mind.)

· 2nd Statement ( Neighbor testifies “D said….” Prosecution offered, thus statement by a party opponent. 
STATEMENTS DEFINED AS NON-HEARSAY BY THE RULES 
Former Inconsistent Statement 
· FRE 801(d)(1)(A) ( The declarant testifies and is subject to cross-examination about a prior statement, and the statement is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition

· If the declarant made the prior inconsistent statement:

· Former inconsistent statement is subject to the penalty of perjury at a formal proceeding
· Testifies at the current proceedings

· And is now subject to cross examination

· Three Approaches to Prior Inconsistent Statements
· Always Excluded ( common law approach. Always excluded substantively (Albert)
· Always Admitted ( CA rule is that it always admitted  

· FRE 801(d) ( sometimes admissible only if the prior statement at a formal legal proceeding under oath
· Albert v. McKay & Co. ( stated to someone machine was not running. During court proceeding, testifies that the machine was running. Did not fall under Rule 801(d)(1)(A) as not at a prior legal proceeding. However, can be brought in for impeachment purposes.
Former Statement of Identification of a Person 
· Rule 801(d)(1)(C) ( Allows testimony about an earlier identification, which was probably made under less suggestive conditions, as long as the witness testifies at trial and is subject to cross-examination. 

· Permissible uses of statement 

· Impeachment: (to contradict in-court identification) never hearsay

· Substantive: (to show someone is in fact the person identified in the out-of-court statement) definitional exception to hearsay
· US v. Owens ( can’t point to the person in court because he has lost his memory. Foster testifies ‘clearly remember identifying Owens as assailant when speaking to Mansfield.’
RULE OF COMPLETENESS

· The rule of completeness provides a route for the proponent to get her statement admitted
STATEMENT MADE BY PARTY OPPONENT – DIRECT, ADOPTIVE, AUTHORIZED, EMPLOYEE, AND CO-CONSPIRATOR ADMISSIONS

Direct Admissions 
· General Rule: A party to a lawsuit may introduce any statement made by the opposing party 

· Statement is out of court 

· Declarant is a party 

· Proponent is the Adverse party
· Rule 801(d)(2) ( The statement is offered against an opposing party and:
· (A) was made by the party…;

· (B) is one that the party…adopted…;

· (C) was made by a[n authorized] person…;

· (D) was made by the party’s agent…; or

· (E) was made by the party’s co-conspirator….
· Examples:
· Throppe ( P testified D stated the accident was their fault
· Prosecution offering a statement by the D 
· P bring testimony by W that D said to W accident was their fault – Multiple Hearsay Problem
Adoptive Admission 

· Rule 801(d)(2)(B) ( provides that an opposing party may offer a statement that the other party “manifested that it adopted or believed it was true”

· Ex: P sues D, a Young adult, for causing a traffic accident. P has evidence that after the accident a witness said to the D “You ran the red light.” D states “I know.” D has explicitly adopted the witness’s statement. P can introduce both statements.

· Can Adopt a Statement:

· Implicitly 

· Explicitly 

· Silence 

· Requirements:

· Party heard the statement 

· Party understood the statement 

·  Reasonable person in the party’s position, under all the circumstances, would have denied the statement if it were not true

· Judge may admit the statement of the witness and the D’s silence as a statement by the party opponent. 

· Must be reasonable under the circumstance that a person would have denied the statement if it were not true

· Doing some action that manifests a belief that the statement was true 

· Ex: Witness says to D “You’ve got a lot of incriminating evidence on that computer.”  D immediately turns off his computer and reformats his hard drive. This would be an adoption. 

Authorized Admissions 

· Rule 801(d)(2)(C) ( The statement is offered against an opposing party and was made by a person whom the party authorized to make a statement on the subject.

· Where a party has authorized his lawyer, accountant, press representative, spokesperson, to similar agent to make statements on a given subject matter, the opposing party may offer them under this rule.

Agent and Employee Admissions 

· Rule 801(d)(2)(D) ( The statement is offered against an opposing party and was made [1] by the party’s agent or employee [2] on a matter within the scope of that relationship and [3] while it existed….(the employer/employee relationship exsisted).
· The employee or agent does not have to specifically authorized to make statements for the statements to be considered the employers. 
· Ex: Machine manufactured and sold by the D corporation injured P. P has evidence that an engineer employed by D who worked on the design of the machine said to a government inspector, “This machine is dangerous and really needs to be redesigned.” The statement related to something within the scope of the engineer’s employment, and as long as he made it while the D employed him, the P could offer it against evidence corporation as a statement by party opponent.
· If an employee adopts a statement in the course of employment, its admissible against the employer
· There must be sufficient evidence that employee is an actual employee.

Co-Conspirator Admissions
· Rule 801(d)(2)(E) ( was made (1) by the party’s coconspirator during and (2) in furtherance of the conspiracy.

· Requirements must be established by a preponderance of the evidence to lay the foundation for the admissibility of co-conspirator statements:
· There was a conspiracy and the declarant was a member of the conspiracy at the time he made the statement 

· The party against whom the statement is offered was a member of the conspiracy at the time of the statement 

· The statement was made during the conspiracy 
· Can’t be an after-the-fact statement reporting that there was a conspiracy

· The statement was made in furtherance of the conspiracy 

SPONTANEOUS STATEMENTS - Declarant’s availability immaterial (Oral Statements)
· Rule 803 does not require a declarant to be either available or unavailable: availability is immaterial. 

· FRE 803(1) statement of present sense impression 
· “Present Sense Impression. A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it.”
· Requirements
· Statement must be contemporaneous with event or condition

· While speaker perceives condition or “immediately thereafter”

· Time factor ensures trustworthiness, so generally strict application of time requirement

· Speaker must perceive event or condition

· Personal knowledge required 

· Statement must describe or explain event or condition
· Example #1( Imagine that Jessica and Miler are at concert. Miller is not excited about concert. They both decided to live tweet the concert. Miller would be describing or explaining an event or condition made while or immediately after the declarant perceived it
· Example #2 ( If we wanted to prove that the D was wearing a purple dress on the evening of the crime, the statement by someone who saw her at the time, “My, what a lovely purple dress you are wearing” would be admissible. 
· FRE 803(2) Excited Utterance 
· “Excited Utterance. A statement [1] relating to a startling event or condition [2] made while the declarant was under the stress of excitement that it caused.”
· Requirements ( 
· External stimulus

· Excited reaction (Subjective)
· The speaker must be excited

· The fact that someone else might not be does not matter

· Longer lapsed permitted

· Statement that “relates to” the stimulus

· Need not actually describe event

· Personal knowledge required 
· Note: not about how much time has passed, but if still under the stress of the event  
· Example ( Someone witnessed a high-speed auto collision, and still trembling from shock, said, “That red car must have been going a hundred miles an hour,” the remark would be admissible to prove the speed of the car. 

· Personal Knowledge Requirement 

· Bemis ( Was stating what someone was whispering to him of what was occurring. Thus, did not have personal knowledge. 

STATE OF MIND - Declarant’s availability immaterial (Oral Statements)
· FRE 803(3) Then-Existing Mental, Emotional, or Physical Condition.
· “A statement of the declarant’s then-existing state of mind (such as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the validity or terms of the declarant’s will.”
· Ex: My back is killing me this morning, I love you, I am planning to go to New York tomorrow

· Under the state of mind exception, declarant’s state of mind must be relevant to the claim or defense. 

· Examples 

· US v. Harris ( “I believe the government and people are after me and trying to set me up”

· “I intended to kill Joe” ( in the past, thus inadmissible 
· “I intend to kill Joe now,” “I am in pain” ( Present admissible

· “I intend to kill Joe next week. I will be in paid” ( Future admissible
THE HILMON DOCTRINE - Declarant’s availability immaterial (Oral Statements)
· Under Hillmon, a speaker’s statement of intention is admissible to show the speaker did what he intended to do.
· Mutual Life Insurance v. Hillmon ( (Statement) “I expect to leave… with Hillmon” ( (Belief) “waters really did intend to go away with Hilmon ( (Extra inference) Walters in fact went away with Hillmon
· Declarant’s statement of her plan or intent is admissible to prove both:
· Declarant’s mental state: her current or future intent to do some act

· Declarant’s conduct in accordance with her plan or intent (however weak that inference)

· The extra inference is admissible whatever the accuracy danger under Rule 403
· Shepard: Statement of memory or belief inadmissible substantively to prove fact remembered or believed. 
· “Dr. Shepard has poisoned me”(  If the statement looks to the action in the past, it is inadmissible. 

· Houlihan:  Statement of declarant’s intent may be admissible to prove conduct of third party (split of authority)

· “I am going to meet Billy Herd (third-party)” 

· Under Federal Rule of Evidence 803(3), a declarant’s out-of-court statement of intent can be admitted under the state-of-mind exception to the hearsay rule to prove the subsequent conduct of others.
INJURY REPORTS - Declarant’s availability immaterial (Oral Statements)
· FRE 803(4) ( Statements made to Obtain Medical Diagnosis or Treatment
· Statement Made for Medical Diagnosis or Treatment.  A statement that:

· (A) is made for—and is reasonably pertinent to—medical diagnosis or treatment; and

· (B) describes medical history; past or present symptoms or sensations; their inception; or their general cause.

· Depends on:

· Purpose of statement: to obtain diagnosis or treatment (not doctor recommended by his attorney). 

· Statement cannot be one intended to cast blame or apportion fault
· Statements concerning the patient’s history that are relevant only with respect to liability issues, such as who was at fault in causing injuries, are not admissible.
· Content of statement: describe symptoms or medical history. 

· statements made to non-physician admissible, so long as intended to secure treatment
· Does not have to be the patient who made the statement 

· Statement must be “reasonably pertinent” to treatment or diagnosis

· Broad but objective standard

· “Diagnosis” includes statements made to physician who serves as expert witness in litigation

· Hypo ( “I was driving my car and was struck from behind by a blue Toyota driven by a white male. The impact threw me forward and I cracked my head on the windshield.” ( 

· That the patient’s car was struck by another car from behind, and that the patient struck his head on the windshield would be admissible as pertinent to diagnosis and treatment.

· The fact that it was a blue Toyota and description of the driver would not be admissible.
· Rock ( personal injury claim. Evidence is Rock’s statement to the doctors about the injury and its cause.
· Test is whether doctors considered the statement reasonably necessary to their diagnosis or to the treatment sought

· They just need to know whether there is an injury. They do not need to know the cause of the injury. Because the statement goes towards the cause, it is inadmissible.
RECORDED/REFRESHING RECOLLECTION - Declarant’s availability immaterial (Written Statements)
· Refreshing Recollection - Rule 612 - describes, a method for awakening a witness’s memory so that she is able to testify to what she recalls. 
· Tool for getting evidence:

· Witness testifies as to facts witness can currently remember

· Must establish that witness cannot remember

· Must establish that item will jog memory

· Witness must acknowledge that memory is indeed refreshed before testifying

· Testifies about what she remembers, not about document
· Ex: Fisher v. Swartz ( Used  “Itemized statement of charges made for the labor and materials furnished by” to refresh her collection.
· Rule 612 (b) - If counsel uses a writing to refresh a witness’s memory on the stand, the adverse party is entitled to inspect it, to cross-examine the witness about it, and to introduce in evidence any portion that relates to the witness’s testimony. 
· Recorded Recollection - FRE 803(5) - - Writing used instead of witness’s memory, as means of replacing witness’s memory with some out of court writing (“recording”)
· Under this rule, it is permissible to read the pertinent parts of a witness’s report to the jury when the witness testifies:

·  that she made the writing when the matter was fresh in her memory 

· Writing accurately reflected her knowledge at the time 

· She now had insufficient recall to testify fully and accurately about the matter. 

· If admitted, the record may be read into evidence (not brought in) but may be received as an exhibit only if offered by an adverse party.
BUSINESS RECORDS - Declarant’s availability immaterial (Written Statements)
· Rule 803(6) (  makes it unnecessary to call live witnesses to testify to the myriad facts that are routinely recorded by institutions on paper records or computer files.

· Elements:

· Regularly conducted business activity

· Type of record must be regularly kept 

· Person making record must act in routine of business
· Source of information must have personal knowledge 

· Someone with personal knowledge of the information or someone who has obtained the information from someone with knowledge makes the record.
· Information must be recorded contemporaneously with event or occurrence

· Supported by in-court foundation testimony 
· The custodian of the records or another witness who is familiar with the record keeping practice of the institutions can testify to the above foundational requirements.

· Foundation may be laid by any witness familiar with how the business in question prepared its records

· Record must appear trustworthy
· What is business?

· Any commercial activity, including the activity of non-profit institutions.
· Keogh v. Comm’r ( Individual casino worker counts as “business” under 803(6). 

· United States v. Gibson ( Cocaine dealership counts as “business” under 803(6)

· Exception to Categorical Approach: Reports Presumed Trustworthy 

· Palmer v. Hoffman ( Statement made after accident by train engineer involved in accident. There is an accident by the train engineer and the engineer makes a statement where they were interviewed by one of their employees. Instead, it was an exceptional record. Accidents hopefully do not happen regularly. It looks like the court thinks the record is made to prepare for litigation. Strong motivation to fabricate evidence to exculpate.
· Lewis v. Baker ( reports made by railroad officials about injuries suffered and cause of accident require railroad operators to beep records of evidence where there has been an accident. The people making the report were not subject to the lawsuit so they would not be willing to fabricate.

· Note: look out for double hearsay problem. 
· Not Hearsay within hearsay: you got the recipient witness and he perceive and records then passes the record to #2 who reposts the content then passes the report to #3 who includes stuff in their report
· Once statement is made by outsider then It becomes hearsay within hearsay. Since she is not a member of an organization, they cannot attest to her trustworthy.
· Absence of a Business Record

· Under Rule 803(7), the absence of a business record is admissible to show the non-occurrence of some event, so long as the business would normally record that kind of event.
· Elements:

· the evidence is offered to prove that the matter did not occur or exist;

· a record was regularly kept for a matter of that kind; and

· neither the possible source of the information nor other circumstances indicate a lack of trustworthiness.

PUBLIC RECORDS - Declarant’s availability immaterial (Written Statements)
· Public records—a record or statement of a public office if it sets out: the office’s activities, a matter observed while under a legal duty to report, but not including, in a criminal case, a matter observed by law-enforcement personnel, or in a civil case or against the government in a criminal case, factual findings from a legally authorized investigation, and the opponent does not show that the source of information or other circumstances indicate a lack of trustworthiness. FRE 803(8).
· 3 Types of Public Records

· Records of public agency doing something ( Records describing the “activities” of a government office

· Ex: the passport office of the United States Department issues passports to US citizens for travel abroad. The records of the passport office could be introduced in order to prove that it issued a passport to a given person on a given date.
· Records of a “matter observed while under a legal duty to report” 
· Excludes observations by law enforcement personnel in criminal cases 

· Ex: the National Weather service is an office within the US Department of Commerce charged with reporting the amount of rainfall at various locations on a daily basis. Could introduce the records of the Weather Service in order to prove how much rain fell at a given location on a given day.

· Records of “factual findings from a legally authorized investigation”

· Evaluation reports
· Permits the introduction into evidence of statements of “outsiders” who were not public officials, but whose statements the officials relied on in compiling their report

· Only in civil cases or used against the government in a criminal case.

· Beech Aircraft— officer investigated plane accident and wrote a report. opinions and conclusions based on a variety of investigations to make a conclusory report.
· Forensic Laboratory Reports be brought in a criminal case?
· Laboratory reports prepared by government analysts are inadmissible against the defendant because such reports constitute testimonial evidence under the Confrontation Clause.
· Testimony of laboratory technician is not simply repeating results of machine, but adding in own views too
· These views must be subject to process of cross-examination
· Lack of trustworthiness—if the opponent shows a lack of trustworthiness, the court will exclude the record.

FORMER TESTIMONY - Declarant is “unavailable” as a witness 
· Bollin: proponent made himself unavailable by taking Fifth Amendment
· Under proviso of FRE 804(a): if proponent makes declarant unavailable, rule does not apply
· Kirk: proponent, did not make any showing satisfying FRE 804(a)’s requirement that proponent tried to procure declarant’s presence to testify, either formally or informally
· To show 804(a)(5) unavailability, proponent must take all reasonable steps to procure declarant, including informal steps if legal steps are not available
· 5 ways Declarant can be Unavailable:

1. attorney client privilege/spousal privilege or some other privilege precludes you from testifying 

2. can be able to testify and refuse, after court order to compel testimony

· refuses to testify even with the court order

3. can try to testify and be unable to remember matter

· have the witness looks like there incompetent 

4. can be unavailable in the sense of physically incapable of testifying 

· linked to the dying declaration rule. 

· Can do both analysis on the exam

5. can be unavailable to court and proponent, maybe capable of testifying but legally unreachable (last two are closest to ordinary meaning of “unavailable”)  

· FRE 804(b)(1)( Former Testimony. Testimony that:

· (A) was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and

· (B) is now offered against a party who had — or, in a civil case, whose predecessor in interest had — an opportunity and similar motive to develop it by direct, cross-, or redirect examination.
· Criminal Case

· Opponent must have had an opportunity and a similar motive to examine the witness at the prior proceeding

· Prosecution cannot offer grand jury testimony since did not have an opportunity to cross-examine

· Example ( Suppose a criminal D was tried and convicted of robbery, then appealed and won a new trial. The victim of the robbery died while the appeal was pending. At the retrial on the robbery charge the victim is obviously unavailable. The prosecutor may read the transcript of the victim 
· Civil Case

· It is sufficient if the opponent’s predecessor in interest had an opportunity and similar motive to examine the witness in a prior proceeding. 
· whether prior opponent had same reason to cross examine as current opponent
· Predecessor in interest” is just someone with “same reason”
· Look to if the current case is civil or criminal; not the prior case.
DYING DECLARATIONS - Declarant is “unavailable” as a witness
· Rule 804(b)(2) ( Statement Under the Belief of Imminent Death. [1] In a prosecution for homicide or in a civil case, [2] a statement that the declarant, while believing the declarant’s death to be imminent, [3] made about its cause or circumstances.

· To count as a dying declaration, her statement must concern the cause or circumstances of the declarant’s death.

· Dying Declaration’s substantive Limits

· Must be done in fear of imminent death. 

· Statement must concern cause or circumstances of death. 
· The declarant must:
· Expect to die soon; and 
· Speak from personal knowledge

DECLARATIONS AGAINST INTEREST - Declarant is “unavailable” as a witness
· Rule 804(b)(3): declarations against interest are trustworthy because of the legal or financial jeopardy in which they place the declarant

· A declarant would not make the statement, given the legal and financial risk to which she exposes herself, unless the statement were true.

· The proponent must show that a reasonable person who made the statement: 

· would have believed it to be true; and that 

· the statement is, in fact, contrary to some pecuniary, proprietary, or penal interest

· If the interest is penal, and the case is a criminal one, the proponent must also provide corroborating evidence of the claim.
· Declarant need not be a party opponent

FORFEITURE - Declarant is “unavailable” as a witness
· Rule 804(b)(6) ( “A statement offered against the party that wrongfully caused—or acquiesced in wrongfully causing—the declarant’s unavailability as a witness, and did so intending that result.”

· Applies where a party has murdered, threatened, or intimidated a witness, or committed a criminal act in order to procure the witness’s unavailability 

· Giles ( limits forfeiture doctrine so that it applies “only when the defendant engaged in conduct designed to prevent the witness from testifying”
· Must have purpose that you intended to stop that individual from testifying. 
RESIDUAL (“Catchall”) EXCEPTION 

· Rule 807 ( Under the following circumstances, a hearsay statement is not excluded by the rule against hearsay even if the statement is not specifically covered by a hearsay exception in Rule 803 or 804:

· (1) the statement has equivalent circumstantial guarantees of trustworthiness;

· (2) it is offered as evidence of a material fact;

· (3) it is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts; and

· (4) admitting it will best serve the purposes of these rules and the interests of justice.
· Majority in Laster: evidence is admissible even though it “nearly misses” admission under some specified exception, so long as there are strong circumstantial guarantees of trustworthiness

· The rule is applied if there is exceptional need for the evidence in circumstances evincing a high degree of trustworthiness, where admitting the statement will serve the interests of justice.
CHARACTER EVIDENCE 

BASIC RULE AND EXCEPTIONS 

· Rule 404(a) (1) ( Prohibited Uses.  Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait.
· Bars proof of person’s character but only if used to prove action in conformity with that character
· General Trait ( Prohibited Character Inference ( Specific Act
· Case Example:

· People v. Zackowitz ( committed homicide. Evidence is that he owns other guns. Inadmissible because proves the fact he is vicious and dangerous so more likely premeditated and deliberated the murder. If the issue was whether the gun was illegal, it would be different.
· Gun hoarder ( Man of murderous disposition and vicious propensities ( more likely to deliberate killing than amiable man ( premeditated killing.
· Virgin Islands v. Roldan ( 

· On direct, government called Luz Maria Cruz

· On cross-examination, she testified “He is a man that never bother anybody”

· Enough to count as evidence of character

· Opened the door to rebuttal evidence

· On redirect, government asked “you are aware … that the Defendant was convicted of murder in the first degree”

· Permissible, prosecution can then rebut by bringing in evidence that he bothered someone.
· Exceptions:
· Character of criminal defendant (FRE 404(a)(2)(A))
· “a defendant may offer evidence of the defendant’s pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it”

· Example ( D is charged with assault and battery, he can offer evidence that he has a peaceful, nonviolent character. If the D offers good character evidence, the prosecution is allowed to rebut with evidence that the D had bad character with respect to the trait in question.
· Character of crime victim (FRE 404(a)(2)(B))
· subject to the limitations in Rule 412, a defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may:
· offer evidence to rebut it; and

· offer evidence of the defendant’s same trait
· D opens door by attacking victim’s character

· Prosecution may rebut with evidence of defendant’s bad character
· Prosecution may rebut with evidence of victim’s good character
· FRE 404(a)(2)(C): Homicide case in which defendant asserts e.g. self-defense 
· Prosecutor can introduce victim’s character for peacefulness to rebut charge that victim was first aggressor
METHODS OF PROVING CHARACTER 

· Methods of Proving Character (FRE 405) ( “(a) By Reputation or Opinion. When evidence of a person’s character or character trait is admissible, it may be proved by testimony about the person’s reputation or by testimony in the form of an opinion. On cross-examination of the character witness, the court may allow an inquiry into relevant specific instances of the person’s conduct. (b) By Specific Instances of Conduct. When a person’s character or character trait is an essential element of a charge, claim, or defense, the character or trait may also be proved by relevant specific instances of the person’s conduct.”
· (a) Reputation
· Note: It is hearsay, but permitted under FRE 803(21), which applies broadly to evidence of “[r]eputation among a person’s associates or in the community concerning the person’s character.”
· Cannot introduce evidence of bad acts

· (a) Opinion
· Proponent must elicit facts to show that the character witness knows the subject well enough to have an opinion about the character trait in question.

· On cross-examination of the character witness, the court may allow an inquiry into relevant specific instances of the person’s conduct.
· “Did you know that person X had been convicted of homicide on June 1, 1999?” ( goes to witness’s knowledge

· Must have good faith basis for the question 

· U.S. v. Krapp  ( “were you aware that she defraud on her tax report? D claims that she did not fraudulent on her tax forms. The claim is that the prosecutor did not have a good faith belief that there is a proper factual basis for the question.
· (b) Specific facts

· Limited exception where a party may offer evidence of previous specific conduct in order to prove the existence of a character trait – where character is an element of a charge, claim, or defense. 

· i.e defamation, negligent entrustment, negligent hiring or retention, child custody and criminal cases in which the defense is entrapment. 

· U.S. v. Setien 

· Defendant may not introduce character evidence in form of specific good acts, Only reputation and opinion.
OTHER USES OF SPECIFIC CONDUCT – FRE 404(B)
· Rule 404(b) ( Crimes, Wrongs, or Other Acts.
· (1) Prohibited Uses. Evidence of a crime, wrong, or other act is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character.

· (2) Permitted Uses; Notice in a Criminal Case. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident. On request by a defendant in a criminal case, the prosecutor must:

· (A) provide reasonable notice of the general nature of any such evidence that the prosecutor intends to offer at trial; and

· (B) do so before trial — or during trial if the court, for good cause, excuses lack of pretrial notice.
· Two-Step Analysis:

· Must determine that the extrinsic evidence is relevant not to the D’s character. 

· Second, the evidence must show probative value that is outweighed by its prejudicial effect.

· Huddleston v. United States ( “[i]n the Rule 404(b) context, similar act evidence is relevant only if the jury can reasonably conclude that the act occurred and that the defendant was the actor.”
· Huddleston (defendant) was charged with possession of stolen property and selling stolen goods—charges arising out of a shipment of stolen video cassette tapes. Here, there may be a prior crime of selling stolen televisions, however was never charged. Proving prior act was a crime is essential step in proving current act is a crime. Apply sufficiency standard.
· Case Examples:

· US v. Boyd(  D used marijuana and cocaine. Use of marijuana to prove a motive to sell to feed his drug use. Evidence of Boyd’s personal marijuana and cocaine use would be admissible under Rule 404(b) as proof of his motive for participating in the charged conspiracies.

· US v. Dejohn ( D John DeJohn appeals from a jury conviction on the charge of uttering and publishing two US Treasury checks in violation of 18 U.S.C. 495. Here, the testimony of the security officer and the policeman was highly probative of the D’s opportunity to gain access to the mailboxes and obtain the checks that he cashed at a later knowing the checks to contain forged endorsements
· United States v. Davis (Found him in a jeep with nearly a kilo of cocaine. Just because he had cocaine, it is not enough to conclude that he sold. Conclude that Davis’s convictions should not have been before the jury – not as evidence of knowledge, not as evidence of intent.
· US v. Crocker ( Convicted of conspiring bank theft. Role was to drive co-conspirator to get the checks. The fact that D had been arrested before with co-conspirator Gaeta while in an automobile with counterfeit checks was highly probative of his knowledge that Gaeta’s checks and his trips to the banks were for an illicit purpose. knowledge what co-defendant was up to
OTHER USES OF SPECIFIC CONDUCT - HABIT 

Rule 406 (Habit; Routine Practice  

· “Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice.  The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness.”
· Definition

· A “habit” is a person’s regular response to a specific situation that he or she frequently encounters.

· To qualify as habit evidence, there must be numerous instances of the same specific situation, and the person must regularly make the same response.

· More Likely to Be Habit When: (1) specific, (2) routine (3) repetitive and (4) predictable (Regular and Non-Volitional) 
· Case Example:

· Loughan v. Firestone ( Loughan, car mechanic, was injured when a rim-wheel assembly on which he was working came apart and hit him on the head. Firestone sought to introduce evidence of Loughan’s drinking under Federal Rule of Evidence (FRE) 406.
· Specific act evidence that he did a variety of specific things 

· regularly carried a cooler of beer on the job and admitted to drinking while on the job.

· Drink beer between 9 am and 5 pm.
SEXUAL ASSAULT

· Rule 412(a) Sex Offense Cases. The Victim’s Sexual Behavior or Predisposition Prohibited Uses….

· (1) evidence offered to prove that a victim engaged in other sexual behavior; or 

· (2) evidence offered to prove a victim’s sexual predisposition.

· FRE 412(b) Exceptions ( evidence of specific instances of a victim’s sexual behavior, if offered to prove that
· Criminal Cases

· someone other than the defendant was the source of semen, injury, or other physical evidence; 
· United States v. Pablo ( Evidence of interaction with other partygoers to show alternative source of injuries under FRE 412(b)(1)(A) Rejected because other evidence shows vaginal injuries could not be consensual
· Victim’s prior sexual acts with defendant, if offered by the defendant to prove consent or if offered by the prosecutor; and

· evidence whose exclusion would violate the defendant’s constitutional rights.
· Olden v. Kentucky (  prosecution theory is that Mathews sought to show that Matthews had a motive to lie about the incident because she was seeing Olden’s half-brother, Bill Russell, and she feared that a revelation of the incident would ruin the relationship. Under the Confrontation Clause of the Sixth Amendment, a criminal defendant has a right to confront witnesses against him and impeach those witnesses by, among other things, exposing a witness's bias and motive to lie. This information is necessary for jurors to assess the witness's reliability.
· Civil Cases
· Rule 412 (b) ( “In a civil case, the court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition 
· if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party.  
· The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy.”

· Defense of truth in a libel case example

· United States v. Pablo ( since consented sex with Gordo, she must have consented with Pablo. 

· Evidence of interaction with other partygoers to show alternative source of injuries under FRE 412(b)(1)(A). Rejected because other evidence shows vaginal injuries could not be consensual. 

· United States v. Smith ( Defendant claims victim falsely reported prior sexual encounter as non-consensual. Court permitted general description of event without reference to sexual acts. Sufficient to show bias.
· Sexual Assault/Child Molestation:

· Theory behind child molestation character-of-the-defendant rules is that even one specific bad act highly is probative and should be admitted
· FRE 413 Similar Crimes in Sexual-Assault Cases
· Permitted Uses.  In a criminal case in which a defendant is accused of a sexual assault, the court may admit evidence that the defendant committed any other sexual assault. The evidence may be considered on any matter to which it is relevant.

· FRE 414.  Similar Crimes in Child-Molestation Cases

· Permitted Uses.  In a criminal case in which a defendant is accused of child molestation, the court may admit evidence that the defendant committed any other child molestation.  The evidence may be considered on any matter to which it is relevant.

· FRE 415 ( Similar Acts in Civil Cases Involving Sexual Assault or Child Molestation

· Permitted Uses.  In a civil case involving a claim for relief based on a party’s alleged sexual assault or child molestation, the court may admit evidence that the party committed any other sexual assault or act of child molestation….
SUBSEQUENT REMEDIAL MEASURES 

· We want defendants to fix dangerous stuff without worrying that they will be sued if they do so

· Rule 407 Subsequent Remedial Measures ( When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove:

·  negligence;

·  culpable conduct; 

·  a defect in a product or…design; or 

·  a need for a warning or instruction.
· But the court may admit this evidence for another purpose, such as impeachment or—if disputed—proving ownership, control, or the feasibility of precautionary measures.
· Does not exclude evidence of past acts preceding event
· Case Examples:

· Clausen (  slip and fall claim. The evidence that D, Storage Tank, replaced the ramp 3 years later w/ stairs. Want to show that they controlled because they replaced. The evidence was admitted, not to prove that the defendants were negligent for maintaining a ramp instead of stairs, but rather to demonstrate that Storage Tank had control over the ramp.
· In re Asbesos Litigation ( wrongful death claim where the evidence is the absence of a warning. Plaintiff sought to admit evidence of warning to show feasibility of placing warning on asbestos. Court ruled feasibility not a contested issue in the case. 

· Non-Party takes Remedial Measures; FRE 407 only applies to defendant's remedial acts. 
· Diel v. Blaw-Knox ( no one told him that the road widener was going to reverse because it did not beep. Diehl was injured on the job while using a road widener manufactured by Blaw-Knox (defendant). Diehl sought to introduce evidence that, shortly after Diehl’s injury, IA (1) installation of bumper, (2) installation of warning sound and (3) installation of a warning sign.

· IA is not a party to the lawsuit. Since it a third-party that took the remedial measures, the rule does not apply. Thus, admissible.

· If non-party makes the remedial measure, could the remedial measures have been taken at the time of manufacturing?

· If yes, admissible 

· If no, not admissible 
SETTLEMENT EFFORTS 
COMPROMISE OFFERS AND NEGOTIATIONS 

· Compromise Offers and Negotiations (Rule 408) (
· (a) …Evidence of the following is not admissible…to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or a contradiction:

· (1) furnishing, promising, or offering—or accepting, promising to accept, or offering to accept—a valuable consideration in compromising …the claim; and

· (2) conduct or a statement made during compromise negotiations about the claim—except when offered in a criminal case and when the negotiations related to a claim by a public office in the exercise of its…authority.
· (b) Exceptions.  The court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.
· If there is no dispute over liability or the amount to be paid, then the rule does not apply
· 408 Bars:

· Offers to compromise disputes

· Completed compromises

· Conduct occurring & statements made during settlement negotiations

· Impeachment Use

· can use evidence obtained during settlement negotiations to show bias or prejudice
· Case Examples

· Davis ( D was being accused of stealing money from the fraternity. Wants to introduce statement of lets just split the 29,000 to prove that he engaged in the fraud. The court said this is negotiations despite relatively informal setting.

· Ramada Development Co. ( Report prepared by architect to study defects alleged by Rauch count as settlement negotiations. Very broad rule of exclusion. There is an amount in dispute.  Inadmissible as the report is prepared as the basis to show the disputed amount. Barred by 408 bcs “tool used in an unsuccessful settlement attempt.” If the report was prepared for some other purpose, then admissible.

· A statement made in settlement negotiations is admissible if introduced to establish an independent claim or violation unrelated to the underlying claim that was the subject of the settlement offer.

· Carney v. American Uni ( D engages allegedly illegal activity. Discrimination claim. Do settlement negotiations. During these negotiates, American university retaliates. The settlement negotiation would be inadmissible to prove conduct if it was discrimination under Title 7.
· Impermissible Purpose ( Letters offered to prove defendant’s liability or amount of pay owed

· Permissible Purpose ( Prove defendant’s retaliation against her
· PRL USA Holdings v. US Polo Assn. Inc ( impermissible to use statements in settlement negotiations to prove invalidity of plaintiff’s claim. However, permissible to show plaintiffs consented to defendant’s use of logo
PLEA BARGAINING 

· Pleas, Plea Discussion and Related Statements  (Rule 410) 

· (1) Prohibited Uses.  In a civil or criminal case, evidence of the following is not admissible against the defendant who made the plea or participated in the plea discussions:

· a guilty plea that was later withdrawn; 

· a nolo contendere plea; (DOES NOT CONTEST THE PLEA)

· a statement made during a proceeding on either of those pleas…; or 

· a statement made during plea discussions…if the discussions did not result in a guilty plea or…resulted in a later-withdrawn guilty plea. 

· Rule 410 bars:
· Offers to plead or accept a plea

· Statements relating to the offer
· Statements a D makes in plea negotiations with the prosecuting attorney
· Withdrawn pleas
· Applies Only to Negotiations, Not Confessions
· Defendant’s actual subjective expectation to negotiate a plea at the time of the discussion

· Must be defendant

· Must be part of negotiation rather than admission
· Rule 410(b) Exceptions

· Rule of Completeness that provides that if some statement made during a plea or plea discussions has already been admitted into evidence in a proceeding, other statements are admissible that fairness requires to be considered together. 

· If the D makes a statement on the record, under oath, and while represented by counsel, and is later prosecuted for perjury for making a false statement, the statement is admissible in evidence. 

· If a provision in proffer letters, and as a result whenever there is such an agreement, statements made during plea discussions may be intro
· United States v. Mezzanatto ( D has met with the prosecutor to discuss a possible plea. Prosecutor required the D to sign a “proffer letter” before talking with him. The letter spelled out the conditions under which the discussion would take place. It included a provision that if the discussion did not result in a guilty plea, and the D testified at trial, he could be impeached with any inconsistent statements he made during proffer. The D signed the letter, and was later impeached with inconsistent statements from the proffer during his testimony at trial.  Allowed.
MEDICAL PAYMENTS 

· Rule 409 ( Offers to Pay Medical and Similar Expenses

· “Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury.”

· Impermissible  ( Inadmissible when evidence used to prove liability for injury

· Permissible ( Admissible when the evidence is offered for another purpose

· Statements that show that you believe are liable are admissible
· Ex: “Oh no” is admissible. “I was at fault in the accident, so I will pay your medical expenses.” The offer to pay medical expenses is inadmissible, but the injured party can introduce the D’s statement, “I was at fault in  the accident.”
LIABILITY INSURNACE
· Rule 411 ( Evidence that a person was or was not insured against liability insurance is not admissible to prove whether the person acted negligently or otherwise wrongfully.  But the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice or proving agency, ownership, or control.
· Charter v. Chileboard ( Medical malpractice suit by P injured in traffic accident against doctor who amputated both P’s lower legs. Argued on appeal that trial court erred in refusing to allow him to ask D’s expert about names of insurance companies that had sometimes employed witness as expert.The fact that expert worked for the D’s insurance company should have been admitted to show potential bias.
· Higgins v. Hicks Co. ( Evidence offered to show that State of South Dakota, as defendant, had liability insurance. Theory was that insurance evidence would “eliminate any bias of the jurors as taxpayers.” While permissible purpose is to show bias of witness, impermissible to show bias of jurors.
IMPEACHMENT AND REHABILITATION 

IMPEACHMENT 
· 5 different ways to Impeach
· Dishonesty (character for untruthfulness) ( W is generally dishonest
· Inconsistency ( W changed his/her story
· Bias ( W had motive to slant testimony
· Incapacity ( W lacks the ability to perceive or recall subject of testimony
· Specific Contradiction ( …part of what W said is demonstrably untrue
· Basics:

· Rule 607 ( Who May Impeach a Witness: Any party, including the party that called the witness, may attack the witness’s credibility.

· Rule 610 ( not proper to impeach a witness with evidence of beliefs or opinions on matters of religion. 

· Extrinsic Impeachment v. Intrinsic Impeachment 

· Intrinsic Impeachment (Impeachment occurs through witnesses’ own testimony

· Extrinsic Impeachment  ( Impeachment occurs through another witness’s testimony

· Generally impermissible unless unavailable declarant

· Character for Untruthfulness (Dishonesty) 
· Rule 404(a)(3)( Exceptions of a witness: Evidence of a witness's character may be admitted under Rules 607, 608, and 609
· The adverse party may:

· After a fact witness has testified, call a character witness to give reputation or opinion testimony that another witness is not truthful, under Rule 608(a) 

· Exception to the general bar against character evidence in Rule 404

· Party must establish that the character witness knows the fact witness well enough to have a foundation for forming an opinion of his/her character for truthfulness or that the character witness had discussed the fact witness with others and is familiar with his or her reputation with respect to character for truthfulness.  (May not refer to specific instances of the fact witness’s conduct)

· On cross-examination, court has discretion to allow the other party to question the character witness about relevant specific instances of the fact witness’s conduct.
· US v. Lollar ( After D’s testimony, the prosecution called one of his former employers and asked the employer whether he would believe what D said under oath. Admissible. A defendant is not compelled to testify at his own trial, but once he does, he opens the door to testimony about his character for truthfulness just like any other witness.

· Cross-examine the witness about specific instances in his or her conduct in the past that suggest untruthfulness, under Rule 608(b)
· Opponent tries to get the witness to provide the information that impeaches his character for truthfulness.

· Ask about specific conduct of truthfulness or untruthfulness

· Ex: violent act he committed does not go to truthfulness

· US v. Rosa ( bribery “is not the kind of conduct which bears on truthfulness or untruthfulness,” & even if it were marginally so, trial ct has discretion on rulings like this.
· May not introduce extrinsic evidence to contradict the witness
· Must have good faith basis for believing in the existence of the facts

· Introduce evidence that the witness has been convicted of certain crimes, under, Rule 609
· Two categories of criminal convictions are admissible under this Rule:

· Felonies

· Admissible as long as the probative value of the conviction is not substantially outweighed by the risk of unfair prejudice, or other considerations (Rule 403)

· If criminal D, test is weighed in favor of exclusion.
· If not criminal D, weighed in favor of admissibility.

· Crimen False ( Crimes which require proof of an untruthful act or false statement. Automatically admissible
· US v. Amaechi ( Evidence of a prior record is inadmissible if the crime is not one of dishonesty unless committed in a fraudulent or deceitful manner. Shoplifting is not crime involving “element of misrepresentation.” Inadmissible because not “conviction”

· Note: Convictions that are more than ten years old are inadmissible unless probative value substantially outweighs prejudicial effect. 
· Case Examples:

· In Sanders, theft/shoplifting does not have high value for impeachment by showing witness was dishonest

· In Oaxaca, robbery is admitted for impeachment by dishonesty even although high probative danger of misuse due to substantial similarity
· Prior Inconsistent Statements - extrinsic evidence permissible w/ 2 conditions.
· FRE 613(b) makes prior inconsistent statements available and can bring in extrinsic evidence if it satisfies two conditions
· The witness must be given a chance to explain or deny the prior statement (can be at any point)
· The adverse party must be given an opportunity to examine the witness
· What is Inconsistency?

· Sufficient if significantly different

· Sufficient if suggests that witness has changed her view or made a mistake

· Includes cases in which the witness cannot remember, is silent or evasive, or shifts her position
· US v. Truman ( 2nd trial is a federal trial and refuses to repeat his testimony from his 1st trial so inconsistency, subject to cross-examination at prior hearing.

· Watch out for attempts to surreptitiously admit extrinsic evidence through impeachment
· Bias - extrinsic evidence permissible
· No specific rule—so Rules 401 and 403 govern
· Any witness can be impeached for bias, and can be impeached with extrinsic evidence
· Ex: A testifies for prosecution against D. D calls B to impeach A for bias. (A tolf me, B, that A was going to testify falsely). Prosecution calls A to impeach B for bias (member of prison gang sworn to lie for members)
· Permissible Bias Inference:

· Witness has a relationship with the proponent ( That relationship would cause her to lie on this occasion ( Witness is lying on this occassion

· Incapacity - extrinsic evidence permissible
· Impeachment for incapacity depends upon showing that the memory or perception of the witness is unreliable
· Basically, two forms: 

· Physical inability to perceive

· Mental inability to remember
· Permissible v. Impermissible

· Permissible use: to show that mental illness results in delusions making problems of perception more likely

· Impermissible use: Because witness has mental problem, she is the sort of person whose testimony we should discount
· Specific Contradictions

· General Rule: 
· Impeachment by prior contradiction though extrinsic evidence is limited to material issues rather than collateral matters; Collateral issue merely shows witness made a mistake
· Definition of Collateral:

· Collateral means not relevant to dispute in case other than contradiction
· Example:

· If color of car is disputed, then evidence is relevant to determining the case, and so mistake is not collateral

· If color of car is not disputed, then evidence is irrelevant to determining the case
· Case Example:

· US v. Copelin ( W claims he had never seen cocaine. Evidence shows he had used cocaine. Prior cocaine use is collateral as being able to identify drugs is not an element of the offense. Thus, limited to intrinsic evidence. 

REHABILITATION 

· 5 Forms of Rehabilitation 

· Honesty 

· Consistency 

· Disinterest 

· Capacity 

· Specific Corroboration 

· Basic Rules:

· Generally, not admissible before attack on credibility
· Exception: identification evidence under Rule 801(d)(1)(c)
· Rehabilitation on Attacks of Truthfulness (i.e honesty, inconsistency)

· Where the opponent has attacked the character of a fact witness for truthfulness, the proponent may call a rebuttal character witness to give opinion or reputation testimony that the fact witness has good character with respect to truthfulness.
· FRE governs method of rehabilitation for only two categories of testimony:
· FRE 608 Character for Truthfulness
· Testimony by a character witness that the fact witness has poor character for truthfulness

· Cross-examination under Rule 608(b) about specific conduct 

· Proof of a criminal conviction

· FRE 801(d)(1)(b) prior inconsistent statements
· Permitted Evidence 

· Extrinsic Evidence of opinion and reputation 

· Intrinsic Evidence of Specific Acts

· Rehabilitation on Attacks of Bias, Capacity, and Contradiction 

· Testimony concerning bias, capacity, and contradiction governed by general provisions of FRE 401-03. Extrinsic evidence usually permissible under these categories.
· US v. Lindemann ( When a witness’s credibility has been attacked, the non-attacking party is permitted to introduce evidence to rehabilitate the witness’s credibility. Lindemann attacked Burns’s credibility by suggesting that Burns was biased in his testimony against Lindemann in that Burns had only testified to receive a plea deal. After this attack, the prosecution was entitled to rehabilitate Burns’s credibility. The prosecution did so by eliciting Burns’s testimony about the other 30 people against whom he had testified. 
· Contradiction (US v. Danehy) ( Evidence of inconsistency does not constitute attack on character for truthfulness. Thus, cannot bring in character evidence of truthfulness.

· Rehabilitation using prior consistent statements
· General Rule: Prior consistent statements are not generally admissible to bolster witness testimony

· FRE 801(d)(1)(b): cannot rehabilitate and get substantive use of evidence unless
· (1) witness was impeached and the 
· (2) witness’s consistent statement was made before her inconsistent statement and her motive to fabricate
· Tome v. US ( Sought to introduce 7 out of court statements made by W to 6 other witnesses describing the alleged act. W testified but was not forthcoming about what had happened (inconsistent statement/impeachment). Out of court statements inadmissible because motive to lie arose after making those statements.
OPINIONS, EXPERTS, AND SCIENTIFIC EVIDENCE 

OPINION EVIDENCE - LAY OPINION
· Rule 701 Opinion Testimony by Law Witnesses ( If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that is:
· rationally based on the witness’s perception;

· helpful to clearly understanding the witness’s testimony or to determining a fact in issue; and

· not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.
· Permitted Types of Lay Witness Opinion
· Make inferences drawn from facts that are perceived

· Ex: She was drunk, That is my wife’s signature, He didn’t seem to know I was there

· In order to be admissible, must be helpful to the jury and based on perception. 

· US v. Meling ( The 911 operator called by D & paramedic who arrived on scene, testified to that D was “feigning his grief.” The 911 operator’s testimony was rationally based on her perception of Meling’s agitation and jury was not in the same position as the 911 operator to compare Meling’s behavior with that of other emergency callers or to assess whether it was abnormal. Testimony was based on personal knowledge and was helpful to the jury, admissible.

· Virgin Islands v. Knight ( Eyewitness testimony that in his opinion the gun went off accidentally. Admitted because the eyewitness had firsthand knowledge of the shooting and the testimony would have helped the jury make a determination on whether the gun in fact went off accidentally. 

· Witness’s opinion qualifies as lay testimony if it is not based on scientific, technical, or other specialized knowledge.
· US v. Ayala- Pizarro ( Mulero’s opinion testimony about the house, drug points, and packaging of heroin was based on his observations arising from personal experience. 

· FRE 702 attempts to prohibit illegitimately smuggling in expert testimony under the guise of lay testimony
· a witness may testify as both an expert witness and a lay witness, but the distinction between the types of testimony must be made clear to the jury.
· US v. Freeman ( Bob Shin, a police detective, as an expert witness. The district court permitted Shin to testify as an expert witness about the meaning of certain coded drug-related language used in Freeman’s phone conversations. Shin also testified as a lay witness about the meaning of certain statements made on the calls that did not use drug jargon, but that the jurors could reasonably understand on their own. 

EXPERT TESTIMONY 

· Rule 702. Testimony by Expert Witnesses
· A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the form of an opinion or otherwise if:

· the expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue;

· the testimony is based on sufficient facts or data;

· the testimony is the product of reliable principles and methods; and

· the expert has reliably applied the principles and methods to the facts of the case.

· Basic Idea:

· FRE 702 requires that experts have knowledge that ordinary lay witnesses do not
· They can offer opinions based on hearsay and other inadmissible evidence
· Get status based on their training or experience in the sort of specialized knowledge that ordinary witnesses (and jurors) lack
· Expert testimony is admissible if:

· Subject must be scientific, technical, or other specialized knowledge 

· Hatch v. State Farm( can testify on standard for good faith and fair dealing because she is trained and has specialized knowledge. What constitutes a good neighbor requires no specialized knowledge. If you are an expert, can’t testify as an expert that ordinary people have the knowledge and experience to decide on their own as it leads to overvaluing the testimony and takes the decision out of the hands of the jury.

· Must assists the truer of fact (jury) in understanding evidence or determining the facts
 

· FRE 704(b) prohibits expert testimony regarding whether a criminal defendant had a mental state or condition constituting an element of an offense or a defense

· Basis of An Expert’s Opinion Testimony
· Rule 703.  Bases of an Expert’s Opinion Testimony ( Expert opinion testimony may rest on three different kinds of facts or data
· What the expert learns through firsthand observation (Personal Knowledge)
· What is brought to her attention at trial, and 

· Facts made known to her outside the courtroom
· Ex: Testimony of a surgeon who has operated on the P and now testified about the P’s injuries. Facts may be made known to the expert at trial either by allowing her to listen to the testimony of other witnesses or by posing a hypo question to the expert based on the facts in evidence. Facts may be presented to the expert outside the courtroom by giving the expert records, records, deposition transcripts, photographs, or other materials to read our review. 
· Expert may state an opinion—and give the reasons for it—without first testifying to the underlying facts or data.. (Rule 705)
· Williams v. Illinois ( Experts may base their opinions on the underlying hearsay testimony of others. Question was whether DNA from Cellmark lab matched the DNA profile of a person (defendant) in the State’s database. Expert based opinion upon assumption that Cellmark’s sample was the one collected by the police, and that the process of testing and the result were accurate. Lambatos was correctly permitted to assume that the DNA profile was valid without testifying to its validity. Confrontation clause was no violated. 
· When to admit the Underlying Facts or Data Into Evidence?

· Under FRE 705, opponent may always introduce facts or data that form the basis of expert opinion testimony into evidence (Even if hearsay).
· Under FRE 703, proponent may only introduce facts or data that form the basis of expert opinion testimony into evidence if probative value substantially outweighs probative danger
· Reliability of Scientific Principles and Methods 
· Rule 702 ( requires that expert testimony be based on reliable principles and methods” and that the principles and methods be reliably applies to the facts of the case.

· Factors to Determine if Scientific Evidence is Reliable:
· Old Test ( Frye Standard ( asking whether the principles and methods were generally accepted in the relevant scientific community. 
· Daubert ( established that the trial judge must act as a gatekeeper with respect to scientific and expert evidence. Set forth facts that must be used to take into account if scientific evidence is reliable:

· Has it been tested 

· Has been subject to peer review or publication in peer reviewed journals 

· Potential rate of error (better if low error rate) 

· If generally accepted in the scientific community 

· The trial judge has a lot of discretion in evaluating the reliability of expert testimony
· The Daubert decision left open three questions

· What is the standard of review on appeal?
· Standard of review on appeal is: abuse of discretion 

· The trial judge has a lot of discretion in evaluating the reliability of expert testimony

· Does the reliability analysis apply to methodology only, or to conclusions as well?
· In Joiner the Court concluded that: “conclusions and methodology are not entirely distinct from one another … a court may conclude there is simply too great an analytic gap between the data and the opinion offered”
· Is the reliability analysis limited to scientific evidence, or does it apply to “technical, or other specialized knowledge” as well?

· The general principles for preliminary determinations of admissibility outlined in Daubert v. Merrell Dow Pharmaceuticals, Inc. (1993) apply to all expert testimony provided for in Rule 702. (Kumho Tire Co. v. Carmichael)
SOCIAL SCIENCE EVIDENCE - CURRENT CONTROVERSIES IN SCIENTIFIC EVIDENCE 

· Testimony on accuracy of eyewitness identification is subject to Daubert analysis

· Smithers-Daubert Analysis

· Reliability - Test reasoning and methodology for scientifically validity

· Help Jurors - Ensure reasoning and methodology could be applied to facts at issue
· Emphasis is on exclusion, not inclusion, of expert evidence under the “help” standard

· Case Examples
· United States v. Smithers ( 2 eyewitnesses. D sought to introduce expert testimony on potential factors that could influence the accuracy of eyewitness identifications. He is saying that it was weird they didn’t identify him at first because he had a scar on his neck and based on expert testimony this would have stood out to them. Must Apply Daubert

· State v. Coley( D was charged with aggravated robbery. The prosecution called two eyewitnesses who identified Coley as the robber. Coley sought to introduce expert testimony on the general process and reliability of eyewitness identification. The trial court refused to admit Coley’s proffered expert testimony, finding that the testimony would not assist the jury on the issue of the robber’s identification.

· State v. Kinney ( An expert may testify as to rape trauma syndrome, a syndrome well accepted by psychologists, though the expert may not testify as to her view as to the false reporting rate for rape as that amounted to an expert opinion that the victim was telling the truth. Evidence admissible to assist jury and respond to defense claims about unusual behavior by victim
· Handwriting and Fingerprint Evidence
· Peripheral forensic sciences may be excluded. The court rejects the underlying scientific credibility of handwriting analysis

· US V. Fuji ( The prosecution sought to introduce the testimony of Karen Cox, a handwriting expert, who would testify that Fujii’s handwriting matched the handwriting on the immigration forms. Testimony of a handwriting expert is not admissible to identify a person as the writer of a document if the document is handprinted.
· Core forensic sciences, such as fingerprinting, are more likely to be treated as having some credibility
· Courts seem willing to accept that fingerprints are unique and unchanging (without much evidence). limits the sort of testimony that experts can give to statements about their “opinions.” Cannot make statements that represent results as “facts.
· Commonwealth v. Gambora ( Expert testimony of a fingerprint expert is admissible to identify a person as having the same prints as those found on physical evidence.
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