Evidence Fall 2019


Miller 


        1

I. Evidence
a. Evidence Overview
i. Evidence: is information used to establish that some fact in the case, or statement about the fact is true or false.
ii. In action: Generally, only apply to trial to make sure some fact is more or less probable.
iii. Privilege: The one exception to evidence is privilege, which applies more broadly than most evidence rules, both before and after the trial itself. 

b. Trial Process
i. Pretrial Discovery & Motion Discovery ( Jury Selection ( Trial ( Post-trial hearings
ii. Motions in Limine: made through pretrial, a formal request for the court to rule on whether evidence will be relevant during the trial.

iii. Applicability of Evidence: Evidence rules come up in pretrial motions, objections during trial, jury instructions. However, the evidence rules DO NOT always apply to motions in limine
c. Evidence Scope and Values:

i. Rule 101. Scope
a) Scope. These rules apply to proceedings in United States courts. The specific courts and proceedings to which the rule apply, along with exceptions, are set out in Rule 1101.
ii. Rule 1101. Applicability of the Rules

a) To Court and Judges. These rules apply to proceedings before: United States district court.
b) To Cases and Proceedings. (Criminal & Civil Cases)
d) Exceptions. These Rules, except for privilege, do not apply to:
1) the court’s determination, under Rule 104(a), on a preliminary question of fact governing admissibility;
2) grand-jury proceedings; and
3) miscellaneous proceedings such as:


-Issuing an arrest warrant, criminal summons, or search warrant;



-preliminary examination in a criminal case;



-sentencing;



-granting or revoking probation or supervised release and/or bail.
iii. Rule 102. Purpose and Construction
· These rules should be construed so as to administer every proceeding fairly, eliminate unjustifiable expense and delay, and promote the development of evidence law, to the end of ascertaining the truth and securing a just determination.
· Rule Identifies Three Values: (1) Accuracy – Truth; (2) Fairness; and (3) Efficiency
 
II. Privilege
a. General Features of Attorney-Client Privilege
i. Privilege in General
1. Rule 501: The common law governs a claim of privilege unless otherwise stated by U.S. Constitution; a federal statute; or Supreme Court statute.

2. Attorney-Client Privilege applies ALL stages of litigation: before during, and after trial.

3. Attorney-Client Privilege survives the death of the holder (lasts forever) unless the client or counsel (client’s behalf) waives the privilege. 

a. Swindler & Berlin v. U.S. (1998) – Court prohibited the state from compelling testimony about presidential wrongdoing after client committed suicide.
b. Attorney-Client Privilege:

i. Elements
1. A communication made
2. In confidence

3. Between a lawyer and client

4. In the course
ii. Communication: 
1. Communication MUST be created for benefit of attorney.
a. If the communication is prepared for other purposes than seeking advice from a lawyer then it is NOT PROTECTED.
b. Information that is NOT PROTECTED: Facts gathered by client, e.g., during employment with some 3rd party, fees paid to retain attorney for tax matter, no immunity from disclosure of facts or information external to communications.
c. Communication is PROTECTED: Conversation between client and her attorney about these facts, communications about tax matter, immunity from disclosure of content of communication.
2. Cases/Rules
a. Attorney can testify about client’s condition because it does not go to the substance of confidential communication. US v. Kendrick.
b. Testimony as to “what, when, and how did client paid attorney is not privileged. – Tornay v. US
i. Payment does not communicate anything intended to be confidential. The purpose of privilege is to incentivize communication NOT immunize clients from investigation.
c. Delinquent taxpayers were able to remain anonymous because their identity was reasonably related problem for which advice was sought. – Baird v. Koerner (court did mention that it would be different if litigation had ensued)
iii. In Confidence
1. In confidence means that the client and the attorney must take reasonable steps to ensure that their communications are not disclosed to anyone else.
2. If the conversation can be heard by some 3rd party, then NOT confidential
3. Interposing Counsel between parties does NOT immunize communication. The communication 
a. Client ( Counsel ( Third party 
b. Exception: If the communication is made to a third party (accountant, interpreter, etc.) at the direction of the attorney and to help the attorney understand the issues raised by the client, this communication MAY still be privileged.
4. Cases/Rules
a. No confidential communication where client knows or should have known that it could be overheard by 3rd party. – US v. Gann (party must take some steps to exclude third parties).
b. Privilege will be destroyed if a 3rd party is present that is NOT necessary to rendering legal services. – US v. Evans.
c. Information transmitted to lawyer with intent that it be made public is NOT confidential. – US v. Lawless. (Tax return is disclosed).
i. However, circuits are split on whether a client seeking a patent, which becomes public, is privileged. Smithkline v. Beecham Corp. (Held patent communication is protected).
iv. Between Attorney & Client
1. Permitted Communication to Third Party if the help attorney understands client’s legal issue.
a. However, communications designed to help the client understand what is going on are not privileged. US v. Kovel.
b. Communications with insurance company preceding talks with lawyer are not protected. - Pasteris v. Robillard
i. Client ( Third party ( Attorney = NOT PRIVILEGED
2. Communications MUST be for the purpose of obtaining legal advice.
3. Cases/Rules
a. Defendant’s in joint defense constitutes attorney client privilege between both attorneys or clients. – US v. McPartlin.
b. Upjohn Co. v. US

i. Corporations can assert attorney-client privilege.
ii. Any employee of a corporation is entitled to privilege. This promotes free range of information between everyone.
iii. 5-Factor Test
1. Communication made by employees to corp. attorney.
2. At the direction of corporate superiors
3. For the purpose of obtaining legal advice
4. Regarding matters within the employee’s duties
5. Employees knew the purpose of the communications.
c. Work Product Doctrine
i. Materials containing the attorney’s mental processes “legal theories and processes
1. Legal theories and strategy reflected in interviews, statements, memoranda, correspondence, briefs, mental impressions, personal beliefs, etc.
ii. NOT absolute privilege
1. Court may order disclosure for “good cause.” However, “opinion” work product (i.e., mental impressions & legal theories) almost undiscoverable.
iii. Work Product (WP) v. Attorney Client (AC)
1. AC: Confidential communication, privilege held by client, broad waiver doctrine (same subject matter or conversation).
2. WP: Atty’s mental processes, privilege held by attorney, narrow waiver only material disclosed.
v. Provision of Legal Services
1. If the lawyer is doing work that a non-lawyer could perform, then he or she is not engaged in providing legal services and is NOT protected. 
a. Ex: Conveying property is work that a non-lawyer could perform and is therefore NOT a legal service (protected). 
b. Split authority on whether a lawyer preparing tax return is an accountant (non-lawyer) or providing a valuable legal service.
c. Investigating is work that a non-lawyer could perform. Yet, fact finding is an essential function requiring confidentiality.
vi. Waiver of Attorney-Client Privilege
1. Privilege belongs SOLEY to the client and may ONLY be waived by him. However, privilege MAY be waived by an Attorney when
a. Attorney is deemed to have “implied authority to waive the privilege on behalf of the client, AND Client fails to stop the waiver.
2. Situations where Privilege is Waived:
a. Repeating your attorney’s discussion with a 3rd party. – Bernard.
b. Placing privilege at issue by attacking own attorney’s competence. – Tasby.
3. Voluntariness – waiver of privilege must be voluntary. AC is not waived where a court mistakenly compels disclosure. However, the client or attorney MUST OBJECT to disclosing privilege or waiver occurs.
4. Broadness of Waiver
a. Whole Communication – upon the disclosure of part of a communication, “fairness” requires disclosure of whole convo.
b. Subject Matter Waiver – Intentional disclosure of privileged communication waives privilege to communications on same subject.
c. Von Bulow – No waiver if the disclosure occurred outside litigation.
5. Crime-Fraud Exception
a. AC protection ONLY applies to prior communications regarding criminal acts.
b. AC protection DOES NOT apply to current or future wrongdoing.
c. Absurd Result – allows court to look to take a in camera view of the privileged material if proponent asserting crime-fraud exception has a good faith believe the opponent is engaged current crime.
III. Trial Structure
a. Judges Duties
i. Preliminary Questions 
1. Rule 104(a) Preliminary Questions – The judge can consider any evidence when ruling on the admissibility, except those on privilege, because FRE does not apply to preliminary questions.
2. Rule 104(a) Applies to: (1) Witness qualification; (2) existence of privilege; (3) Application of other rules
3. Preponderance – Evidence must be greater than 50% to be admissible.
ii. Appellate Court’s
1. Rule 103. Rulings on Evidence
a) Preserving a Claim of Error. A party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party and:
1) if the ruling admits evidence, a party, on the record:
A) Timely objects or moves to strike; AND
B) states the specific ground, unless it was apparent from the context; or
2) if the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless apparent from context.
e) Plain Error. A court may take notice of a plain error affecting a substantial right, even if the claim of error was not properly preserved (Objection + Specific Ground) (MUST be Both.
2. Standard of Appellate Review
a. Lower Harmless Error Standard – Applies if appellant objected clearly in a timely manner + state specific ground.
b. Stricter Plain Error Standard – Applies if appellant does NOT object, must be Miscarriage of Justice for the court to grant appeal.
i. A court noted that witness testimony should have been excluded but there was doubt as to its harmful effect, which alone is not sufficient for plain error standard – Bandera
b. Relevance of Evidence
i. Rule 401. Test for Relevant Evidence
1. Evidence is relevant if: (a) ANY tendency (x>0%) to make a fact more or less probable; and (b) the fact is of consequence in determining the action (related to defense or witness credibility).
ii. Chain of Inferences
1. For an item of evidence to be relevant, the chain of inferences MUST be UNBROKEN.
2. A (evidence)(B(C(D(E(F (material fact)
iii. Rule 402. General Admissibility of Relevant Evidence
1. Relevant evidence is admissible unless provided by (US Constitution) & these rules; Irrelevant evidence is NOT admissible.
iv. Cases/Rules
1. Evidence: The fact that defendant owned a gun ( Probable: renders more likely his attempt to replace barrel ( Consequence: Likely killed Mitri – US v. Dominguez
2. Evidence: Blood alcohol level ( Probable: More likely his driving ability impaired ( Consequence: Negligent riding a horse with kid. – State v. Larson
v. Comparison of Evidence Rules
1. FRE 401 Relevant if: (a) more or less probable; (b) consequence.
2. CEC §210 Relevant if: (a) prove or disprove disputed fact; (b) consequence.
c. Excluding Relevant Evidence
i. Rule 403. Excluding Relevant Evidence
1. Relevant evidence MAY be excluded if its probative value substantially outweighed by a danger or one or more of the following: unfair prejudice (emotional), confusing/mislead jury, or undue delay/waste of time.
ii. Cases/Rules
1. Tasks that Noriega performed were relevant; however, the court excluded it because danger of confusion to jury was too great. – US v. Noriega.
2. Plaintiff wanted to use legal materials relied on in filing his tax returns; however, the Court excluded confusion of tax law. – US v. Flitcraft.
3. Plaintiff argued photos of victim’s death should be excluded although relevant for unfair prejudice; however, court found photos did not substantially outweigh probative value of photos. – US v. McRae.
a. Evidence: Photos ( Probable: Angle shows intentional ( Consequence: Shot was intentional, thus conviction of defendant.
iii. Old Chief (Supreme Court Case)
1. Plaintiff stipulated to give prosecution an element of the crime because a prior conviction would cause unfair prejudice because it involved same type crime as current crime. Court agreed evidence is inadmissible.
2. Rule 105. Limiting Evidence That is Inadmissible Against Other Parties or for Other Purposes
a. If evidence is admissible against one party/purpose—but not against another party/purpose—the court, on timely request, must restrict the evidence to proper scope and instruct the jury.
iv. Relevance Dependent on a Fact
1. Rule 104(b). Relevance That Depends on a Fact
a. When relevance of evidence depends on whether a fact exists (conditional fact). The court may admit the proper evidence on the condition that the proof be introduced later.
i. Sufficiency Standard – MUST demonstrate that a reasonable juror COULD believe that the conditional fact is true to be admissible. (lower than preponderance of evidence).
2. Cases/Rules
a. Jailhouse snitch claimed he spoke to defendant who admitted to the killing. Snitch was unable to ID defendant. However, court admitted snitch’s statements because a reasonable jury could find he did talk to defendant. – US v. McNeely
IV. Trial Mechanics
a. Judge’s Discretion for Examination of Witnesses
i. Rule 611. Mode and Order of Questioning Witnesses and Presenting Evidence
a) Control by the Court: Purposes: The court should exercise reasonable control over the mode and order of questioning witnesses and presenting evidence so as to:
1) make the procedures more effective for determining truth; 2) avoid wasting time; 3) protect witnesses from harassment.
ii. Cases/Rules
1. Plaintiff required to testify and lay out chronology; def prevented from cross-examining witness because courts have wide discretion and error is harmless absent some showing. – Stone v. Peacock
2. Court permitted plaintiff’s examination of defendant on case-in-chief to obtain evidence he could not obtain from other sources. – Elgabri v. Lekas
3. Court precluded surrebuttal testimony as cumulative. – US v. Wilford
b. Scope of Cross-Examination
i. Rule 611. Mode and Order of Questioning Witnesses and Presenting Evidence
b) Scope of Cross-Examination. Cross-examination is limited to the subject matter of the direct examination and matters affecting witness’s credibility. However, court has discretion to allow additional matter if on direct examination [where testimony is “highly probative” – US v. Carter]
ii. Scope of Inquiry on Cross, redirect
1. Direct examination ( Cross-examination (limited to direct) ( Redirect (limit to cross)
c. Rule of Completeness
i. Rule 106. Remainder of or Related Writings or Recorded Statements. If a party introduces all or part of a writing/recorded statement, at that time, an adverse party may require the production of any other part or other writing/recorded statement that fairness require consideration at same time.
1. Application - Only applies to written/recorded statements. (Does NOT apply to witness testimony).
d. Leading Questions
i. Rule 611. Mode and Order of Questioning Witnesses and Presenting Evidence
1. c) Leading Questions. Leading questions should not be used on direct except when necessary to develop witness testimony. However, the court SHOULD allow leading questions:
a. 1) Cross examination; 2) Hostile witness/adverse party or witness
i. Exception – leading Q’s are permitted for child witnesses.
e. Witnesses “Competence”
i. Rule 601. Competency to Testify in General. Every person is competent to be a witness unless these rules provide otherwise. (state law governs civil case)
1. All that is required is a) personal knowledge; b) capacity to recall; and c) Oath; understand duty to tell the truth. – US v. Lightly
2. Children, addicts, insane, perceived to be competent as long as understand obligation to tell truth. – US v. Allen
ii. Rule 602. Need for Personal Knowledge. A witness may testify to a matter ONLY IF evidence is introduced sufficient to support a finding that the witness has personal knowledge. (Witnesses own testimony may be sufficient evidence).
1. Reasonable Juror (Sufficiency) – Standard is whether a reasonable juror COULD believe that witness had the ability & opportunity to perceive the events she testifies about. Low threshold. – US v. Hickey
iii. Rule 603. Oath or Affirmation to Testify Truthfully. Before testifying, a witness MUST give an oath or affirmation to testify truthfully. 
1. Form – Oath can be given in any manner that will awaken their conscience to believe they have to tell the truth or risk perjury. However, it cannot be “cleverly worded for loopholes.” – US v. Ward
f. Authenticating or Identifying Evidence
i. Rule 901. Authenticating or Identifying Evidence. To satisfy the requirement of authenticating an item of evidence there MUST be evidence supporting that the evidence is what it purports to be. (I.e., Witness testimony, etc.)
1. Reasonable Juror (Sufficiency) – A reasonable juror could find that the evidence is what it purports to be.
2. US v. Zhyltsou Example: Prosecutor tries to prove that FB page belongs to def to prove the email on FB is same email testified to. (Argument Fails)
a. Prosecutor Introduces FB page with def’s info but DOES NOT know if def actually created it ≠  DOES NOT PROVE it is Defendant’s FB.
3. Two Types of Objects: (1) Unique (easily authenticated by person); (2) Common Objects – Requires chain of custody (i.e., lightbulb, etc.)
4. Chain of Custody: Breaks in chain go to weight, not relevance.
a. Bruther Ex: Blub broke (Removed from socket(break in chain(broken bulb found next accident(Reasonable juror could find it is the bulb in question (inference).
g. Best Evidence Rule
i. Rule 1002. Requirement of the Original – An original writing, recording, or photograph is required in order to prove its content unless Federal statute says otherwise.
1. Original – An original includes photonegatives and an accurate print out of data if stored on a computer or similar device.
ii. Rule 1003. Admissibility of Duplicates - A duplicate is admissible to the same extent as original unless genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate.
1. Duplicate – produced by the same impression as original or by means of photography or other equivalent technique for accurate reproduction.
iii. Two Ways Best Evidence Rule Applies – (1) Element or claim requires proof using a doc; (2) Proponent use doc to prove facts outside personal knowledge.
iv. Exceptions: (1) Photocopy of original; (2) Original is unavailable but at no fault (bad faith) of party seeking to prove its content, can use secondary evidence; (3) Voluminous records cannot be conveniently presented in court.
v. Rule 1008. Jury v. Judge Functions
1. Judge – determines whether proponent has fulfilled the factual conditions for admitting other (secondary) evidence of writing, record, photograph.
2. Jury – determines whether: (1) writing/recording/photograph existed; another one produced at trial is original; other evidence accurately reflects the content.
V. Hearsay
a. Breakdown of Rule 801 “Hearsay”
i. Rule 801. Hearsay
c) Hearsay, means a statement that:
1) the declarant does not make while testifying at the current trial or proceeding (out of court statement); and
2) a party offers in evidence to prove the truth of the matter asserted in the statement.
ii. Rule 802. The Rule Against Hearsay
1. Hearsay is NOT admissible UNLESS a federal statute; FRE; or Supreme Court decision provides otherwise.
iii. Live Testimony Permits the Jury to Assess Four Credibility Factors
1. Credibility factors: Perception, Memory, Sincerity, and Narration
2. Evidentiary Guarantees: Demeanor, Cross-examination, and Oath.
iv. Hearsay vs. Testimony
1. Testimony – A WITNESS speaks at proceeding under oath and recounting perceptions from memory.
2. Hearsay – A DECLARANT speaks, writes, or recorded out of court or at another proceeding NOT under oath and lacks personal knowledge.
v. NOT HEARSAY: Circumstantial Statement NOT “offered to prove the truth”
1. To prove state of mind. (Common Scenarios)
a. To show the mental state of a criminal defendant (knowledge/lack of knowledge, recklessness, etc.)
i. “the person calling the house is a narcotics agent”(Shows what Parry thought(Proves declarant thought he was working for govt. (Lacks guilty mind intent – US v. Parry
b. To show good-faith belief in truth of utterance or lack of malice in a Libel or slander case
c. Other Uses (To show lack of sanity).
2. To prove effect on listener. (Common Scenarios)
a. Criminal defendant asserting self-defense. (State of mind to show he or she was afraid of victim)
b. Employment discrimination plaintiff asserting employer failed to investigate or remedy. (Statement shows employer was on notice of behavior) PROVES NOTICE not the truth of the matter asserted.
i. “Smith and Southerland are Having Sex”( Def Knew about rumors(Supervisor was on notice - Southland v. Sycamore
3. To prove verbal act or legal status. (Common Scenarios)
a. Verbal acts – Do not describe something; they are a way of doing something. (I.e., Hooray, I bet you cannot jump that).
i. Verbal acts cannot be TRUE or FALSE.
b. Some verbal acts change legal status. (I.e., I accept your offer).
i. “This policy is cancelled” – Creaghe
VI. Confrontation Clause
a. Confrontation Clause: Sixth Amendment
i. Crawford v. Washington: Confrontation Clause
1. Definition – In all criminal prosecutions, the accused (def) shall enjoy the right to confront the Declarant AGAINST him.
2. Application of Confrontation Clause
a. Criminal Trial - Applies ONLY to testimonial hearsay evidence offered against def in a criminal trial.
b. Witness Available to Testify – testimonial evidence is INADMISSIBLE if witness is UNAVAILBLE and def. had NO prior opportunity to cross-examine.
c. Testimonial Hearsay - means the sort of testimony a live witness would give
i. Functional Equivalence Test for Determining Testimonial – a out of court statement is testimonial if it is the functional equivalent of affidavits, custodial examinations, prior testimony that the defendant is unable to cross-examine.
ii. Testimonial v. Non-Testimonial
1. Testimonial – Primary purpose to investigate past criminal conduct. This includes interrogation.
2. Non-Testimonial – Emergency – primary purpose to respond to ongoing call for help OR a statement to someone other than a gov. official or agent: primary purpose is NOT to investigate.
VII. Statements That Are NOT Hearsay

a. Prior Statements by Witnesses: FRE 801(d)(1)(A)
i. FRE 801(d) Statements That Are NOT Hearsay. A statement that meets the following conditions is NOT hearsay.
1) A Declarant Witness’s Prior Statements. The declarant testifies and is subject to cross-examination about the statement, and the statement:
A) is inconsistent with the declarant’s testimony AND was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition
ii. Albert v. Mckay – Demonstration of FRE 801(d)(1)(A)
1. In Court Statement by Man “the machine was running continuously,” Out of court statement use for rebuttal by another individual saying the man said “the machine had not been running.” Statements are inconsistent.
a. Statement Admissible – statement is admissible and not hearsay because it goes to the witness’s credibility NOT substantive fact to prove the truth of the matter asserted.
b. Statement NOT Admissible – statement is NOT Admissible and hearsay if it is used to prove the truth of the matter asserted.
b. Statement of Identification: FRE 801(d)(1)(C)
i. FRE 801(d) Statements That Are NOT Hearsay. A statement that meets the following conditions is NOT hearsay.
1) A Declarant Witness’s Prior Statements. The declarant testifies and is subject to cross-examination about the statement, and the statement:

C) identifies a person as someone the declarant perceived earlier.
ii. Permissible Uses of Statement
1. Impeachment – to contradict in-court identification NOT Hearsay
2. Substantive – to show someone is in fact the person identified in the out-of-court statement is a definition exception to hearsay.
iii. United States v. Owens
1. The prior statement by the correctional officer identifying the person who assaulted him was admissible even though he suffered from memory loss and could hardly remember anything on cross-examine.
a. Admissibility – the statement is NOT hearsay because he officer was subject to cross-examine.
b. Cross-examine – even though officer could NOT recall the events, just cross-examining him regarding statement is sufficient.
c. Statements By Party Opponents: FRE 801(d)(2)
i. FRE 801(d) Statements That Are Not Hearsay. A statement that meets the following conditions is not hearsay.
2) An Opposing Party Statement. The statement is offered against an opposing party AND:
A) was made by the party;
B) is one that the party adopted;
C) was made by an authorized person;
D) was made by the party’s agent; OR
E) was made by the party’s co-conspirator.
ii. Cases/Rules
1. Owner and driver visit woman in hospital and admit fault from accident. The admission is admissible because the owner made the statement even though he had NO personal knowledge of the accident – Throppe
2. A statement made by declarant other than the opponent is NOT admissible as an admission. – Phelps
d. Two Problems With Party-Declarant Statements
i. FRE 805. Hearsay Within Hearsay. Hearsay within hearsay is NOT excluded by the rule against hearsay IF each part of hearsay conforms with a hearsay exception.
1. Reed: First level – Declarant’s statement (the defendant said); Second Level – Def’s Statement (“I heard someone say the machine was out.”)
ii. FRE 106. Rule of Completeness. If party introduces part of a writing/recorded statement, fairness may require production.
1. Beech Aircraft – FRE 106 is applicable to hearsay and required production of the rest of Plaintiff’s admission to prevent prejudice.
e. Statements On Behalf of Party Opponents: FRE 801(d)(2)(A-E)
i. Adoptive Admissions, FRE 801(d)(2)(B). The statement is NOT hearsay IF the statement is offered against an opposing party AND is one that the party manifested that it adopted or believed to be true. 
1. Incriminating statements made while the accused is present implicating him while remaining silent are admissible. – Fortes
2. A failure to respond MAY NOT be admitted into evidence under the adoptive admission UNLESS a response is reasonably expected. – Singer
ii. Authorized Admissions, FRE 801(d)(2)(C). The statement is NOT hearsay IF the statement is offered against an opposing party AND was made by a person whom the party authorized to make the statement on the subject.
iii. Agent & Employee Admissions, FRE 801(d)(2)(D). The statement is NOT hearsay IF the statement is offered against an opposing party AND was made (1) by the party’s agent or employee (2) on a matter within scope of that relationship and (3) while it existed.
1. Admissions by an agent of a party within the scope of his agency about ANY material fact at issue are admissible against that party. – Mahlandt (Agent admitted wolf bit kid without personal knowledge).

iv. Coconspirator Admissions, FRE 801(d)(2)(E). The statement is NOT hearsay IF the statement is offered against an opposing party AND was made (1) by the party’s co-conspirator (2) during and in furtherance of the conspiracy.
1. In making a preliminary determination of whether the preponderance of the evidence reveals that there is a conspiracy present for purposes of determining the admissibility of evidence, a court may use the hearsay statements sought to be admitted. – Bourjaily
VIII. Exceptions to Rule Against Hearsay
a. Hearsay Exceptions
i. Exceptions to the Rule Against Hearsay, FRE 803. The following are NOT EXCLUDED by the rule against hearsay regardless IF declarant is available as a witness
b. Spontaneous Statements
i. Present Sense Impression, FRE 803(1). A statement (1) describing or explaining an event or condition, (2) made WHILE or IMMEDIATELY AFTER the declarant perceived it.

ii. Excited Utterance, FRE 803(2). A statement (1) relating to a startling event or condition (2) made while declarant was under the stress of excitement.

1. Officer’s statement was admissible as an excited utterance because it occurred right (14 mins) after an arrest. – Obayagbona
iii. Passage of Time: Present Sense v. Excited Utterance
1. For presence sense the passage of time between making the statement is very short while the passage of time for excited utterance is much longer.
c. State of Mind

i. State of Mind (Then-existing Mental, Emotional, or Physical Condition, FRE 803(3). 
1. A (1) statement of declarant’s then-existing (motive, intent, or plan) or emotional, sensory, or physical condition (mental feeling, pain, or bodily health)

2. but (2) NOT including a statement of memory or belief to prove the fact remembered or believe UNLESS it relates to the validity or terms of the declarant’s will. (This part Means CANNOT be backwards-looking.
ii. Cases/Rules
1. The statement “the government and people are after me and trying to set me up” was admissible to show def’s state of mind that he believed the government was setting him up. – Harris
2. The statement “I expect to leave . . . with Mr. Hilmon” was admissible to show def’ intent of leaving with Mr. Hilmon to Kansas. – Hillmon
a. Note: with this exception the gives an extra inference that the person followed through with their intent.
3. The statement “I believe Dr. Shepard has poisoned me” was inadmissible because it was backward-looking NOT forward. – Shepard
d. Injury Reports
i. Medical Diagnosis or Treatment, FRE 803(4). A statement (A) is made for and is reasonably pertinent to medical diagnosis or treatment; AND (B) describes medical history; past or present symptoms/sensations; their inception; or general cause.
1. Reasonably Pertinent – An admissible statement MUST be related to treatment or diagnosis; statement CANNOT be made to cast blame.

ii. Cases/Rules
1. Details of how Individual hurt himself on the oil rig was NOT “reasonably pertinent” to the doc’s diagnosis of injury and hence inadmissible. – Rock
e. Recorded Recollection

i. Recorded Recollection, FRE 803(5). A record that:

A) is on a matter the witness once knew about [personal knowledge] but now cannot recall well enough to testify fully and accurately;
B) was made or adopted by the witness when the matter was fresh in the witness’s memory; AND
C) accurately reflects witness’s knowledge.

If admitted, the record may be read into evidence but may be received as an exhibit ONLY IF offered by an adverse party.

ii. Writing Used to Refresh a Witness’s Memory, FRE 612 
a) General Application. When a witness uses any form of a writing to refresh memory:

1) while testifying, OR

2) before testifying, if the court decides that justice requires it

b) Adverse Party’s Options; Deleting Unrelated Matter. Unless 18 U.S.C. §3500 provides otherwise in a criminal case, an adverse party is entitled:

· To have the writing produced, inspect it, cross-examine witness, and introduce in evidence any portion that relates to the testimony

iii. Cases/Rules
1. Man testifies that he does NOT remember all of the contents a list, then man was able to read the facts into evidence. – Fisher (FRE 803(5))

2. The woman was able to use a list of goods taken from the indictment to refresh woman’s memory. – Riccardi (FRE 612)

a. Anything MAY be used to revive a memory; a scent, song, etc. 
f. Business Records

i. Records of a Regularly Conducted Activity, FRE 803(6). A record of an act, event, condition, opinion, or diagnosis if (Elements):
1. Regularly conducted business activity

2. Type of record must be regularly kept

a. Person making record must act in routine of business

3. Source of information must have personal knowledge

a. Person recording information need not.

4. Information must be recorded contemporaneously with event or occurrence.

5. Supported by in-court foundation testimony

a. Witness must be familiar with record-making practices of the business and the manner in which the records of the particular sort being offered are made.

i.  Laster (Business records were NOT admissible where detective could NOT establish foundation because he lacked personal knowledge of record process)
6. Record must appear trustworthy.

ii. Cases/Rules
1. Foundation MAY be laid by any witness familiar with how the business in question prepared its records. – State v. Acquisto
2. Business Activity – Can be individual casino worker’s record keeping in scope of work (Keogh) OR cocaine dealership (Gibson)

3. Trustworthiness – Statement made after accident by train engineer involved in accident NOT trustworthy because of motive to fabricate (Hoffman). However, third party’s record MAY be trustworthy (Baker).

a. Motives RE Trustworthy – Litigation-based motive (Untrustworthy); Other motivations (trustworthy).

4. Police Reports – are NOT admissible when used for the prosecution; however, Courts have held they can be offered against prosecution.
g. Absence of Records

i. Absence of Records, FRE 803(7). Evidence that a matter is NOT included in a record described in paragraph (6) if:

A) the evidence is offered to prove the matter did NOT occur or exist;

B) a record was regularly kept for a matter of that kind; AND

C) neither the possible source of the information nor other circumstances indicate a lack of trustworthiness.
ii. Cases/Rules
1. The employee’s testimony was admissible because it demonstrated that there were NO other reports of metal pins in M&Ms – Gentry
h. Public Record Exception

i. Public Records Exception, FRE 803(8). A record of a public office if:

A) It sets out:

(i) the office’s activities; OR
(ii) a mater observed under a legal duty to report (the facts), but NOT including, a criminal case, a matter observed by law-enforcement personnel; OR
(iii) in a civil case or against the government in a criminal case, factual findings from a legally authorized investigation; AND

B) neither the source of information nor other circumstances indicate a lack of trustworthiness.
ii. Case/Rules
1. Conclusions or opinions in public agency investigative reports are admissible under Rule 803(8) as long as the conclusion or opinion is based on the factual investigation. – Rainey (FRE 803(8)(iii) is evaluative report while FRE 803(8)(ii) is factual report).
2. Laboratory Reports – DO FALL UNDER PUBLIC RECORDS EXCEPTION for CLAS Purposes (Contrary to Melendez-Diaz) because they are testimonial. Additionally, they must satisfy the Confrontation Clause.

a. Bullcoming – the Confrontation Clause requires in-court testimony of the individual who signed the certificate or who performed the laboratory report. CANNOT be supplemented by another scientist.
IX. Exceptions to the Hearsay Rule (Declarant is Unavailable as Witness)
a. Hearsay Exception (Unavailable Witness)

i. Exceptions to The Hearsay Rule, When Declarant is Unavailable as Witness, FRE 804.
1. a) Criteria for Being Unavailable. A declarant is considered to be unavailable as a witness if the declarant:

1) is exempted from testifying because privilege exists;

2) refuses to testify about subject matter despite court order;

3) testifies to NOT remembering the subject matter;

4) CANNOT testify because of death or Illness; OR

5) is absent and the proponent has NOT been able, by process OR other reasonable means (must be both), to procure:

A) The declarant’s attendance, under Rule 804(b)(1) or (6); OR

B) The declarant’s attendance or testimony under Rule 804(b)(2), (3), or (4)

2. Rule Note: subdivision (a) does NOT apply if the statement’s proponent procured or wrongfully caused the declarant’s unavailability as a witness in order to prevent the declarant from attending or testifying.

ii. Cases/Rules
1. Invoking Fifth Amendment Right Against Self-Incrimination – ONLY waives the availability of using the exception if it is defendant procuring his OWN unavailability. – Bollin (invoked 5th Amend. In second trial to be unavailable)

2. Kirk (Must Take ALL Reasonable Steps): Proponent did NOT make any showing she satisfied FRE 804(a)’s requirement formally/informally.
iii. FRE 804(b) The Exceptions. The following are NOT excluded by the rule against hearsay if the declarant is unavailable as a witness:

(1) Former Testimony. Testimony that:

(A) was given at a trial, hearing, or deposition, whether given during the current proceeding OR a different one; AND
(B) is now offered against a party who had—or, in a civil case, whose predecessor in interest had—an opportunity and similar motive to develop it by direct, cross, OR redirect examination.  
1. Application: FRE 804(b) features an attempt to use some statement in the second trial.

2. Criminal vs. Civil Application:
a. Criminal – Party offering evidence MUST have had opportunity and similar motive to cross-examine in prior trial (MUST BE SAME PARTY). 

b. Civil – “Predecessor in interest” need not be a party to the action, but must have opportunity and similar motive to cross-examine in prior trial. (Predecessor in interest is just someone w/ same reason).

3. Cases/Rules
a. Clay v. Johns-Manville – Predecessor in interest testimony was admissible because the “same motive” to cross-examine the testifier about asbestos. Court relaxed the old “privity” standard (NO Privity).
b.   Dying Declaration

i. FRE 804(b)(2) Dying Declaration: Statement under the belief of imminent Death.

1. (1) In a prosecution for homicide OR in a civil case, 

2. (2) a statement that the declarant, while believing declarant’s death to be imminent, AND

3. (3) made about its cause or circumstances.

ii. Cases/Rules
1. Shepard v. US – FRE 804(b)(2) does NOT require the declarant to actually die, ONLY that she be unavailable. Reliable is ensured by “settled hopeless expectation” of death.

2. US v. Sacasas – “If anything happens to me tell them the Greek had nothing to do with the job.” This was NOT death was NOT imminent & NOT RE its circumstances.

3. State v. Lewis – Dying declaration provides an exception to the Confrontation Clause.
c. Statement Against Self Interest
i. FRE 804(b)(3) Statement Against Interest: A statement that:

1. (A) a reasonable person in the declarant’s position would have made ONLY IF the person believed it to be true because, when made, it was so contrary to the declarant’s proprietary or pecuniary interest OR had so great tendency to invalidate the declarant’s claim against someone else OR to expose the declarant to civil or criminal liability.

2. (B) is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in criminal case as one that tends to expose the declarant to criminal liability.
ii. Cases/Rules
1. Declarant need NOT be a party opponent; Does matter that declarant KNEW statement was against interest. 
2. US v. Samaniego – Statement was against interest because it could have exposed the relative to criminal penalties & witness was unavailable after reasonable efforts were made former process (subpoena) and informal efforts.
d. Forfeiture by Wrongdoing and Residual Exception

i. FRE 804(b)(6) Statements offered Against Party who Wrongfully Caused Declarant’s unavailability: A statement offered against the party that wrongfully caused, OR acquiesced in wrongfully causing, the declarant’s unavailability as a witness, and did so intending that result.

ii. Cases/Rules
1. Giles v. California – Spousal abuse that results in death does NOT allow forfeiture by wrongdoing because unavailability was not intended. 
e. Residual Exception

i. FRE 807 Residual Exception: Hearsay is NOT excluded by the rule against hearsay even if the statement is NOT SPECIFICALLY COVERED by a hearsay exception:

1. (1) the statement has equivalent circumstantial guarantees of trustworthiness;

2. (2) it is offered as evidence of a material fact;

3. (3) it is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts.

4. (4) it will best serve the purpose of these rules and its interests of justice.
ii. THE RESIDUAL EXCEPTION ALMOST NEVER APPLIES.
iii. Cases/Rules
1. Near “Miss” Argument – generally, a failure to fall under the rules because some element of a rule is missing. Circumstance is “not specifically covered by” the rules. US v. Laster.
a. Dissent – a miss is still a miss.
X. Character Evidence
a. Character Evidence

i. FRE 404(a) Character Evidence.
(1) Prohibited Use. Evidence of a person’s character or character trait is NOT admissible to prove that on a particular occasion the person acted in accordance with the character trait. (Fear is an unfair prejudice)
ii. Rules
1. Character evidence does NOT exclude a general trait to general trait inference. ONLY a general trait proves the specific act.

a. Ex: Specific Act (Neglecting a child) (General Trait (Neglectful) ( General Trait (bad parent) [Permissible use]
b. Ex: General Trait (Gun hoarder) (  General trail (man w/ murderous propensities) ( Specific Act (premeditated killing) [impermis. Use]
2. Three Exceptions to Prohibition
a. (1) Character of criminal defendant; (2) Character of crime victim; (3) Character of witness for impeachment purposes.

3. Proven ONLY in Limited ways
a. (1) Reputation; (2) Opinion; (3) Specific Acts

4. Four Civil Case exceptions Permitting Character Evidence:
a. (1) Affirmative defense of truth in defamation case, Larson (“evidence of reputation . . admissible for truth & mitigating damges); (2) Negligent hiring of subordinate under respondeat superior, Cleghorn; (3) Character of parent in child custody, Berryhill (“ever killed someone before”); (4) Status of def in juvenile justice case.
b. Exceptions Contained in FRE 404(a)(2)

i. FRE 404(a)(2) Exceptions for a Def or Victim in a Criminal Case:
1. (A) Defendant may offer evidence of defendant’s GOOD CHARACTER
a. Prosecution: MAY OFFER evidence to REBUT.
2. (B) Defendant may offer evidence of alleged victim’s BAD CHARACTER
a. Prosecution: MAY (1) OFFER evidence to REBUT; AND (2) OFFER evidence that defendant has SAME TRAIT.

3. (C) In a Homicide case, the Prosecution MAY offer evidence of the alleged victim’s trait of peacefulness to REBUT evidence of First AGGRESSOR. 
ii. Rules/Application:
1. FRE 404(a)(2)(A) Prosecution may REBUT with evidence of the OPPOSITE Trait of Defendant (ex: Prosecution REBUT good character ( Bad character).   
2. FRE 404(a)(2)(B) Prosecution has two options. (ex: Defendant asserts victim’s bad character, Prosecution can REBUT ( using good character of victim and/or bad character of defendant). 
3. FRE 404(a)(2)(C) Homicidal case ONLY, Def offers no evidence of victim but argues first aggressor. Prosecution ( introduces victim’s peacefulness.

c. Methods of Proving Character

i. FRE 405(a) Reputation or Opinion – When evidence of a person’s character OR character trait is ADMISSIBLE, it may be PROVEN by testimony about the person’s reputation or by opinion testimony.
1. Cross Examination – on cross-examine of the character witness, the COURT may allow an inquiry into relevant specific instances of person’s conduct. (Requires GOOD FAITH belief the fact is true - Krapp).

2. Note: The question of specific act is NOT evidence, the ANSWER is. (avoids prejudice). Comes in the form of “did you know questioning.”
a. Ex: P “were you convicted of homicide in 1999, Def “yes,” P may I introduce conviction into evidence? ( Impermissible extrinsic Evid.
ii. FRE 405(b) Specific Instances of Conduct – When a person’s character OR character trait is an essential element of a charge, claim, or defense, the character or trait MAY be PROVED by relevant specific instances of the person’s conduct.
iii. Cases/Rules
1. FRE 803(21) Reputation Concerning Character – A reputation among person’s associates or community of character is NOT excluded by hearsay.

2. Michelson – D Introduced four character witnesses of his good character, Pros. Asked each one “did you hear def was arrested for receiving stolen goods to REBUT good character (specific act). Ct give FRE 105 limiting instruction NOT to admit question as proven evidence. ( Prosecution may rebut using indirect past bad acts.
3. Virgin Islands – Witness testified “he is a man that never bothered anybody” permitted prosecution to REBUT “are you aware of his 1st degree murder conviction?” Court affirmed this type of Rebuttal testimony.

4. Setien – Defendant MAY NOT introduce evidence of specific acts UNLESS Character is at issue. IF NOT, ONLY reputation or opinion is permitted.

d. Sexual Assault: Character of Victim
i. FRE 412(a) Sex-offense Cases: Victim’s Behavior the following are Prohibited Uses:
1. (1) evidence offered to PROVE that a victim engaged in other sexual behavior; OR
2. (2) evidence offered to PROVE a victim’s sexual predisposition.

ii. FRE 412(b) Exceptions: Criminal cases
(A) evidence of specific instances of victim’s sexual behavior, IF offered to prove that someone other than the defendant was the source of semen, injury, OR other physical evidence. (Someone else had sex w/ victim)

(B) evidence of specific instances of victim’s sexual behavior with respect to the person accused of the sexual misconduct, if offered by the defendant to prove consent OR if offered the prosecutor; AND
(C) evidence whose exclusion would violate the defendant’s constitutional rights. (Confrontation clause.
iii. FRE 412(b) Exceptions: Civil Case: the Court may admit evidence to prove victim’s sexual behavior or predisposition if its probative substantially outweighs prejudice to victim OR evidence of victim’s reputation ONLY IF at issue.
iv. Cases/Rules
1. Evidence of Sexual Behavior - Construed to be broad include all activities that involve actual physical conduct, i.e., sexual intercourse or sexual contact. Additionally, “behavior” should be construed to include activities of the mind, such as fantasies or dreams.
2. Olden v. Kentucky – Court reversed ruling excluding victim’s relationship & living arrangements w/ Russel because would violate defendant’s constitutional rights (Confrontation Clause) FRE 412(b)(1)(C). The victim claiming rape lied about her living arrangements to avoid jury prejudice, Defense wanted to impeach her lies.
3. Pablo – Court rejects FRE 412(b)(1)(A) because vaginal injuries could NOT be consensual. Court rejects FRE 12(b)(1)(C) Confrontation Clause argument because little need for evidence give other testimony.
4. FRE 412(c) – a party under subdivision (b) must file a motion at least 14 days before trial of specific evidence stating the purpose. The Court will take an in-camera hearing and afford both parties to be heard. ( Procedural
5. FRE 403 Balancing: (1) Criminal – Evidence is excluded if prejudice substantially outweighs probative value. (2) Civil – evidence must substantially outweigh prejudice to be admissible.

e. Sexual Assault: Character of Defendant
i. FRE 413(a) Similar Crimes in Sexual Assault Cases: Permitted Uses: In a criminal case in which defendant is accused of sexual assault, Evidence of other sexual assault IS ADMISSIBLE (Any prior evidence of other sexual assault is admissible).
ii. FRE 414(a) Similar Crimes in Child-Molestation Cases: Permitted Uses: In a criminal case in which defendant is accused of child molestation, Evidence of other child molestation IS ADMISSIBLE (Any prior evidence of child-molestation is admissible).

iii. FRE 415(a) ^^ALLOWS SAME AS ABOVE BUT in Civil Cases^^
iv. Cases/Rules
1. US v. Lecompte – Court allowed prior child-molestation act in current case, FRE 403 balance demonstrates that this probative value of the previous act substantially outweighs prejudice. Also, Congress intended admissibility.

f. Specific Conduct: Character
i. FRE 404(b) Crimes or Other Acts
(1) Prohibited Uses – Evidence of crime, wrong, or other act is NOT ADMISSIBLE to prove a person’s character . . . to SHOW on a particular occasion the person acted in accordance with the character.

(2) Permitted Uses; Notice in a Criminal Trial – This evidence is admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident. On request by defendant, the prosecutor must: (A) provide reasonable notice of general nature of evidence; (B) Before trial.

a. MIMIC: M-Motive, I-Intent/opportunity, M-absence of mistake/lack of accident, I-Identity, C-Common plan/prepare/plan.

i. Ex: Evidence (prior act) ( Some Fact (MIMIC) ( D/A

ii. Ex: Specific Act (prior act) ( Specific Act (MIMIC)( D/A [Permissible use]
2. Cases/Rules
a. Beechum – EV (defendant had two credit cards belonging to someone else) ( Defendant intended to keep stolen items (Intent-MIMIC) ( D/A (Mens Rea to steal coin).

b. Boyd – EV (Defendant personally used marijuana & cocaine) ( Motive to sell (Motive-MIMIC) ( D/A (def distributed marijuana). Additionally, FRE 403 probative value > prejudice = ADMISSIBLE

c. DeJohn – Def appealed conviction of publishing treasury checks. Def objects to testimony by security guard that he “arrested” defendant behind a reception desk in violation of YMCA rules (wrongful act). Court found this testimony admissible because it made more relevant (relevancy) opportunity (MIMIC) to steal checks, which goes to D/A that def stole the checks.
d. Dossey – EV (Def wore unique disguise prior to robbery) ( Identity (Def was person identified by teller) ( D/A (Def robbed this bank)

e. Huddleston –the prosecution’s prior act evidence is ONLY relevant IF defendant knew televisions were stolen. For the conditional relevance, the Court applied FRE 104(b) reasonable juror standard. Evidence is admissible if a reasonable could believe the evidence is true (def knew tv stolen).
ii. FRE 406 Habit; Routine Practice – Evidence of a person’s habit or an organization’s routine practice MAY be admitted to prove that on a particular occasion the person OR organization acted in accordance with the habit or routine practice.

1. Factors for more likely habit: Specific, routine, repetitive, unreflective (predictable & predictive conduct).

2. Rules/Cases
a. Loughan v. Firestone – To prove contributory negligence (civil), P introduced evidence of D’s regular drinking habit. The Court found (1) admission of carrying a cooler of beer; (2) customer complaints of him drinking while working on their equipment; (3) he normally had a beer to drink in the early morning. This was sufficient to demonstrate a uniform pattern of habit.
b. Burchett – The Court reversed admission of D’s drinking and marijuana habit because it was too prejudicial for its delay & confusion. Additionally, the court noted that D did not drink alcohol on the day of the accident, which goes against his habit.
XI. Forbidden Inferences
a. Subsequent Remedial Measures
i. FRE 407. Subsequent Remedial Measures – Measures taken that would have made an earlier injury OR harm LESS LIKELY to occur, evidence of subsequent measures is NOT ADMISSIBLE to Prove: ( Negligence; culpable conduct; a defect in product/design; OR need for warning or instruction.

1. FRE 407 Exception: May be admissible for OTHER purposes, such as, (1) impeachment; OR if in dispute (2) proving ownership/control; (3) feasibility of precautionary measures.
2. Cases/Rule
a. Clausen v. Storage Tank – P wanted use evid of what steps Storage Tank took after the slip and fall to demonstrate ownership [permissible use]. This evidence was not admissible to show fault.
b. In re Asbestos Litig – P wanted to introduce evidence to of a subsequent warning label to demonstrate fault (impermissible use); P tried to argue feasibility of a warning label BUT feasibility was NOT at issue, therefore, CANNOT be introduced.
c. Diel v. Blaw-Knox – personal injury suit where a 3rd party remedied road widener with a protective bumper, back alarm, and warning sign. P sought to introduce this evidence. The court found it ADMISSIBLE because FRE 407 does NOT apply to 3rd Parties.
d. Past Acts/Preceding Event – FRE 407 does NOT apply to past acts preceding events.

b. Settlement Offers

i. FRE 408(a) Compromise Offers & Negotiations – INADMISSIBLE when evidence is used to prove:                   (NOTE RULE DOES NOT APPLY if individual admits liability.)
1. Liability for OR invalidity of the claim OR its amount; OR
2. Impeachment by prior inconsistent statement. 
ii. FRE 408(b) Exceptions – ADMISSIBLE when offered for ANOTHER PURPOSE, including:
1. (1) Bias of a witness; (2) prejudice; (3) Negating a contention of undue delay; (4) proving an effort to obstruct a criminal investigation or prosecution.

iii. Cases/Rules
1. Broad Applicable Scope – (1) Offers to compromise disputes; (2) Completed compromises; (3) Conduct occurring & statements made during settlement negotiations.

2. US v. Davis – FRE 408 is to encourage settlement offers and allow free and full discussions on the issues. Here, the Def offered $29k to settle him stealing from the fraternity. The Court found the offer was INADMISSIBLE.
3. Ramada Development - Here, even though the setting was informal, both parties acknowledged that the report was for settlement offer and this evidence is excluded (INADMISSIBLE).
a. Note: Professor said if report is created independent from settlement, even if report is referenced in settlement talks it is NOT excluded.

b. EV (Report RE: Defect ( F(Amount)( D/A (Amount Owed under K) = impermissible use for “amount,” which is not an exception.

4. Carney – The court permitted the ADMISSIBILITY of a settlement offer because it was for OTHER purpose of proving retaliation (waiver of rights).
5. US Polo Assn. – Ralph Lauren case, where court allowed ADMISSIBILITY of settlement negotiations to prove affirmative defense of estoppel.

c. Plea Deals & Discussions

i. FRE 410(a) Pleas, Plea Discussions, & Related Statements – Evidence of plea or participation in a plea is INADMISSIBLE in a civil or criminal case:
1. (1) A guilty plea that was later withdrawn; (2) a nolo contendere plea; (3) a statement made during a proceeding on either of those pleas; (4) statement made during plea discussions, even if did NOT result in guilty plea, like later-withdrawn plea.

ii. Cases/Rules
1. Mezzanatto – Court upheld that a defendant can waive constitutional rights, in this case, prosecution informed def prior to plea bargaining that it required def to be “completely truthful” and that any statements made during the meeting can be used against him to impeach at trial. Def lied during the meeting, which waived his constitutional rights.
d. Medical Payments & Liability Insurance

i. FRE 409 Offers to Pay Medical & Similar Expenses – Evidence of furnishing, promising to pay, or offering to pay medical, hospital, OR similar expenses resulting from an injury is NOT ADMISSIBLE to prove liability for the injury
1. Policy - you ought not to be punished as liable for paying/promising to pay for other individual’s injuries because it may be for good heart
2. Permissible v. Impermissible Use
a. Permissible – Any other purpose OTHER THAN proving liability. However, If Proven for “other purpose,” an inference can be made for liability.

b. Impermissible – to PROVE LIABILITY.

ii. FRE 411 Liability Insurance – Evidence if a person WAS OR IS NOT insured against liability insurance is NOT ADMISSIBLE to prove negligence OR other wrongful act. BUT MAY be ADMISSIBLE for “another purpose.” 

1. “Another Purpose” – proving a witness’s bias OR prejudice OR proving agency, ownership, OR control.

iii. Cases/Rules
1. Charter v. Chleborad – In this case, P introducing evidence to expert being paid by insurance company was ADMISSIBLE for “another purpose” (bias). EV (expert paid by insurnace)(F (Alder is Biased)(D/A (impeachment) = Permissible use.
2. Higgins v. Hicks Co. – P sought to introduce state’s liability insurance to show bias of jurors as tax payers to state. However, Court found this IMPERMISISBLE use because PERMISSIBLE use is for witness bias NOT juror bias.
3. Ex: Def’s house was destroyed by fire and she was charged with arson. To prove motive for burning down house, gov. wants to offer evidence of fully insured house & contents. Yes, permissible to show motive to burn house.
XII. Impeachment & Rehabilitation
a. Impeachment
i. Five Methods for Impeachment
1. Dishonesty (Character) – Witness is generally dishonest
2. Inconsistency – Witness changed his/her story.

3. Bias – Witness has motive to slant testimony.

4. Incapacity – Witness lacks ability to perceive or recall subject of testimony.

5. Specific Contradiction – part of what witness said is demonstrably untrue.

ii. Two Types of Impeachment:
1. Intrinsic Impeachment – using the witness’s own testimony to impeach themselves. Usually, “did you know type questioning.” (Direct/Cross).

2. Extrinsic Impeachment – Impeachment occurs through another witnesses’ testimony. (Unavailable declarants may ONLY be impeached this way).

iii. FRE 607 Who May Impeach a Witness – Any party, INCLUDING the party who called the witness, MAY ATTACK the witness’s credibility.
b. Witness’s Character for Truthful OR Untruthfulness, FRE 608
i. FRE 608(a) Opinion OR Reputation Evidence – A witness’s credibility may be attacked OR supported by testimony about the witness’s reputation for having character for truthfulness OR untruthfulness OR by testimony in the form of an opinion about that character. 
1. Truthful Character – Evidence of truthful character is ONLY ADMISSIBLE after witness’s character for truthfulness has be attacked. (NO bolster, Rehab OK)
2. Rule – ALL WITNESSES can be impeached for character of Untruthfulness.

a. Extrinsic Evidence – Reputation/opinion evidence is proven by extrinsic evidence (3rd party testimony).
ii. FRE 608(b) Specific Instances of Conduct – Except for a CRIMINAL CONVICTION, extrinsic evidence is NOT ADMISSIBLE to prove specific instances of a witness’s conduct, in order to ATTACK or SUPPORT the witness’s character for truthfulness.
1. Cross-examine – Court MAY on cross-examination allow inquiry if it is probative of the character for truthfulness OR untruthfulness of: (1) the witness; OR (2) another witness being cross-examined has testified about.
a. Intrinsic Evidence – CANNOT prove Specific Acts by extrinsic evidence (3rd Party). Permissible “did you know questioning” on cross, the answer is evidence, NOT documents demonstrating lie.
iii. Cases/Rules (Truthfulness/Untruthfulness)
1. US v. Lollar – D testifies but does NOT open the door to general character BUT Prosecution CAN ATTACK CREDIBILITY on cross using a 3rd party (extrinsic) to testify as to reputation/opinion of Defendant.
2. US v. Rosa – The prosecution’s witness testified, D attempted to impeach on cross-examine using intrinsic specific acts of oath to crime family, bribery, insurance fraud. The court excluded ONLY BRIBERY acts because it doesn’t bear on truthfulness/untruthfulness.
iv. Religious Beliefs or Opinion (Credibility)
1. FRE 610 Religious Beliefs OR Opinions – Evidence of a witness’s religious beliefs OR opinions are NOT ADMISSIBLE to attack OR support the witness’s credibility.

v. Impeaching Hearsay Declarants (Credibility)
1. FRE 806 Attacking and Supporting the Declarant’s credibility – When a declarant’s hearsay statement has been admitted, the declarant MAY BE ATTACKED, and THEN SUPPORTED by any evidence that would be admissible for the purposes LIKE a declarant had testified as a witness.
c. Impeachment by Evidence of a Criminal Conviction (Truthfulness/Untruthfulness)
i. FRE 609(a)(1) Impeachment by Criminal Conviction – A criminal conviction is ADMISSIBLE for attacking witness’s character for a conviction that was punishable by death/imprisonment for MORE THAN 1 Year (Felony):
(1) MUST be ADMITTED, subject to FRE 403 (balancing), in civil/criminal in which the witness is NOT a DEFENDANT. AND
(2) MUST be ADMITTED, in a criminal case in which the witness is a DEFENDANT if probative value outweighs prejudicial effect to Defendant.

ii. FRE 609(a)(2) Impeachment by Criminal Conviction – A criminal conviction is ADMISSIBLE for ANY CRIME regardless of the punishment IF elements of the crime require PROVING OR WITNESS ADMITTING to a Dishonest Act OR False Statement.
iii. FRE 609(b) Limitation on Using Criminal Conviction AFTER 10 Years – Subdivision (b) applies if MORE THAN 10 YEARS have passed since the Conviction/Confinement Release (whichever is later). Evidence is ADMISSIBLE only IF:
(1) Probative value is supported by SPECIFIC FACTS & CIRCUMSTANCES substantially outweighs the prejudicial effect; AND
(2) the proponent gives adverse party REASONABLE NOTICE of intent to use to have a fair opportunity to contest its use.

iv. Cases/Rules
1. US v. Wong – the D (witness) was impeached with prior convictions of mail fraud. D argued that inadmissible w/o balancing probative value. However, FRE 609(a)(2) doesn’t require balancing, it is ADMISSIBLE because a crime of fraud shows character of dishonesty AKA Crimen Falsi.
2. US v. Amaechi – D argues that Court erred in excluding evidence of shoplifting. However, FRE 609 requires a conviction, and there was not one here. Additionally, shoplifting DOES NOT include an “element of misrepresentation,” which is REQUIRED to show honesty/dishonesty.

3. Ex: Bruno Mars convict of felony cocaine possession? INADMISSIBLE under FRE 608 (truthfulness) because crime does not include honesty/dishonesty. However, ADMISSIBLE under FRE 609 for felony but requires balancing test.

4. Balancing Standard Under FRE 609 – Modified, courts can exclude evidence where probative danger is roughly equal to value. DOES NOT require substantially outweigh value. 

5. US v. Sanders – current crime and prior conviction was for assault. Because prior & current crime too similar, court excluded under 609(a)(1) prejudicial.

d. Inconsistent Statements

i. FRE 613 Witness’s Prior Statements:
1. (a) Showing/Disclosing Statement During Examination – When examining a witness about prior statements, A party NEED NOT show or disclose its content to witness. BUT must show to adverse party’s attorney on request.

2. (b) Extrinsic Evidence of Prior Inconsistent Statement – Extrinsic evidence of a witness’s prior inconsistent statements is ADMISSIBLE ONLY IF: (1) witness is given OPPORTUNITY to explain OR deny the statement; AND (2) adverse party is given OPPORTUNITY to examine witness about it.
ii. Cases/Rules
1. Intrinsic Evidence – FRE 613 DOES NOT govern intrinsic, it governs ONLY extrinsic (documents/3rd party testimony).
2. US v. Lebel – the Court found non-identification is a statement. Additionally, the court noted there is NO timing aspect to the rule. All that is required is that the witness be permitted to explain/deny AT SOME POINT IN TRIAL.
3. US v. Dennis - Miller's Testimony during the grand jury about the gun and had lent him money but denies this at trial. EV (Grand jury testimony given under oath) -> F (Inconsistency) -> D/A (Credibility).

a. Note: This evidence would have been ADMISSIBLE substantively, it was given under oath (higher credibility) at prior proceeding.
4. US v. Truman – Son testifies at state trial that “Dad burned down house” BUT later refuses to testify at a federal proceeding. The Court found the state trial statement to be inconsistent with his current refusal, hence ADMISSIBLE.
5. US v. Ince – Prosecution knew that witness WOULD testify to NOT remembering, so prosecution calls her as witness with the purpose of impeaching her w/ prior statements. Court held INADMISSIBLE because the prosecution CANNOT use a tactic (bad faith/lack of surprise) to make INADMISSIBLE evidence ADMISSIBLE (Known as Morlang rule).
6. US v. Webster – Court found NO violation of Morlang where prosecution did NOT use bad faith, and did NOT know what witness was going to say.
e. Bias, Incapacity & Specific Contradiction

i. Bias – Any witness can be impeached for bias, and can be impeached with extrinsic evidence. (No specific rule governs, ONLY requires FRE 401 relevance and FRE 403 Balancing test).
ii. Cases/Rules
1. US v. Abel – Court allowed witness testimony that Def was a member of a secret prison organization where members deny its existence, kill, to protect each other. The testimony was to demonstrate bias, Court gave limiting instruction to exclude the gang name to avoid prejudicial effect.
iii. Incapacity – Impeachment for incapacity depends upon showing that the memory or perception of the witness is unreliable.
1. Two Forms: (1) Physical inability to perceive; (2) Mental inability to remember.

2. Application: Must challenge that they lacked capacity at the time they perceived the thing he or she is testifying about OR lack current capacity to recall.

iv. Cases/Rules
1. US v. Sasso – Court found evidence of witness’s bias INADMISSIBLE where there was no corroborating evidence that witness was taking drugs or having difficult memory at the time she perceived the def’s conduct.
2. Henderson v. Detella – Court did NOT allow 3rd party testimony that prosecution’s witness did drugs because there was NO EVIDENCE she was on drugs at the time she perceived event.
v. Specific Contradiction – NO specific rule, BUT allows impeachment evidence to demonstrate that part of what the witness said is untrue. Subject to collateral rule.
1. Collateral Evidence Rule – Judge-made restriction on which evidence CAN BE PRESENTED. 

a. Material Fact - If evidence is material (non-collateral) then extrinsic evidence is ADMISSIBLE to impeach witness.
b. Collateral – collateral is a non-material fact, and the rule ONLY allows intrinsic evidence for impeachment.

c. Purpose – the purpose of the rule is to NOT allow the extrinsic evidence to invalidate ALL of the witness’s testimony but still give cross (intrinsic) to examine witness’s mistake.
vi. Cases/Rules
1. Simmons v. Pinkerton’s – The fact that the witness lied about passing the lie detector test was collateral (non-material) because the witness’s story did NOT depend on whether he took the lie detector test, Court found cross-examine w/ intrinsic evidence is ADMISSIBLE.

2. US v. Copelin – The Court found Def’s prior failed drug tests to be collateral (not relevant/element to crime), Prosecution was unable to introduce extrinsic evidence. Prosecution wanted the evidence to demonstrate Def knew what drugs looked like.
f. Rehabilitation
i. Rehabilitation – is the process of reversing the damage from impeachment by introducing evidence of why witness should be believed.

ii. General Rules
1. Timing – Rehabilitation occurs ONLY AFTER impeachment.

2. Contrasting – CAN ONLY rehabilitate w/ contrasting (opposite) evidence.

iii. Five Methods of Rehabilitation
1. Honesty – Witness is generally honest.

2. Consistency – Witness did NOT change his/her story.
3. Disinterest – Witness had NO MOTIVE to SLANT Testimony.

4. Capacity – Witness had the ABILITY to PERCEIVE or RECALL subject of testimony.

5. Specific Corroboration – Part of what Witness said is DEMONSTRABLY TRUE.

iv. Cases/Rules
1. US v. Lindemann – Defense impeaches prosecution witness that he is a liar by suggesting that witness got a plea deal because defendant is a “big fish.” Prosecution rebuts by eliciting testimony that defendant was NOT a “big fish” and that the investigation was focused on another individual.

2. Bolstering – is ONLY allowed AFTER an ATTACK on witness’s character for truthfulness. Bolstering is act of using evidence to increase credibility.
3. Beard v. Mitchell – Defendant offered ADMISSIBLE rebuttal evidence of character for truthfulness because Plaintiff impeached w/ prior inconsistent statements.
4. US v. Danehy – Prosecution, on cross, pointed out Def’s inconsistencies in his testimony. The Court found “the mere fact a witness is contradicted by other evidence does NOT constitute an ATTACK upon his reputation.” As such, Court saw Def’s evidence of trustworthiness as bolstering.
5. US v. Murray – Govt. overstepped by introducing extrinsic specific act evidence for rehabilitation because FRE 608 ONLY allows it intrinsically.

v. Prior Consistent Statements – a witness's statement made out of court prior to testifying that is consistent with the witness's testimony. There is NO EXPRESS rule on non-substantive rehabilitation use, however, there is implication of other rules.
1. Implicated Rules:
a. FRE 613 – CANNOT impeach UNLESS witness testifies.
b. FRE 801(d)(1)(b) – CANNOT rehabilitate and get substantive use of evidence UNLESS the witness was impeached AND the witness’s consistent statement was made BEFORE her inconsistent statement AND her motive to fabricate.

i. Temporal Element 1: To be ADMISSIBLE, witness MUST have been impeached.
ii. Temporal Element 2: to be ADMISSIBLE, consistent statement MUST have been made BEFORE motive to fabricate.

2. Difference Between Rules Prior Consistent & Inconsistent:
a. Prior Consistent Statement – (1) made in response to impeachment attack; (2) no need for prior adversarial proceeding; (3) no need for oath under penalty of perjury; (4) low probative value; (5) must be intervening event rendering motive questionable.

b. Prior Inconsistent Statement – (1) prior statement must contradict declarant’s testimony on stand; (2)statement made during an adversarial proceeding; (3) made under oath; (4) high probative value.

vi. Cases/Rules:
1. Tome v. US – The introduction of consistent statement (sexual assault) were made AFTER the motive to fabricate (staying with mother). Accordingly, Court found them INADMISSIBLE.

XIII. Opinion Evidence
a. Lay Witness

i. FRE 701. Opinion Testimony by Lay Witness – Witness is not testifying as an EXPERT, testimony in form of opinion is limited to one THAT IS:
1. (a) Rationally based on the witness’s perception; (b) helpful to clearly understanding the witness’s testimony OR to determining a fact in issue; AND (c) NOT based on specific, technical, OR other specialized knowledge within scope of Rule 702.

2. Specific, Technical, Specialized Knowledge - If you require special training to understand the case, then the individual can only testify if it can be established that they have this special training. (expert)
3. FRE 704(a). Opinion on an Ultimate Issue – An opinion is NOT OBJECTIONABLE just because it embraces an ultimate issue. (Generally, an expert or lay witness can give an opinion about a fact, ex: “it is my opinion this was self-defense”).
a. (b) Exception – criminal case an expert cannot state an opinion about a mental state or condition that constitutes an element of the crime (think cannot say "I think defendant is not guilty because he is insane"). the idea is that the determination is up to the jury.
4. Foundation – MUST lay foundation BEFORE giving opinion (ex: “How long have you known witness?”) BUT no specific Acts. Then after CAN ASK “What is your opinion of defendant’s/witness’s testimony.

ii. Cases/Rules:
1. US v. Meling – 911 operator & paramedic firsthand account about the “feigning grief” of defendant in wife’s death. Court found ADMISSIBLE because it was NOT expert testimony (NO specialized knowledge) and in the course of ordinary business (anyone could perceive).
2. Virgin Islands v. Knight - The Court admitted that the testimony should NOT have been excluded because it was based on personal perception that when he hit the girl with the gun that it accidentally went off and it would have been helpful to the jury. However, harmless error because the jury could infer it was an accident from the defendant's own testimony.
3. US v. Ayala-Pizarro – Policeman can be both an expert and lay witness. Here, his testimony was as a lay witness because it is based on regular knowledge of working NOT specialized (training/experience).

b. Expert Witness

i. FRE 702. Expert Witness Testimony – Expert by knowledge, skill, experience, training, or education MAY testify in the form of an opinion or otherwise if:

1. (a) Expert’s scientific, technical, or other specialized knowledge will help trier of fact to understand evidence OR determine a fact in issue;

2. (b) testimony is based on sufficient facts or data;
3. (c) testimony is the product of reliable principles & methods; AND
4. (d) expert has reliably applied the principles and methods to facts of the case.

ii. Special Status - Expert privilege is that they CAN offer their opinion based on hearsay and other inadmissible evidence, the evidence still DOES NOT come in.
iii. Cases/Rules:
1. Hatch v. State Farm – the State EXCLUDED expert’s statement “good neighbor” slogan because NOT based on specialized knowledge. 

a. Rule – if you are an expert, you CANNOT testify about things within the knowledge or experience of ordinary people.

2. FRE 704(b) – is APPLICABLE, criminal case, expert CANNOT state an opinion about whether def did or did NOT have a mental state OR condition that constitutes an element of crime charged or of a defense, for the jury.

iv. FRE 703. Bases of Expert’s Opinion Testimony:
1. Opinion MAY be based on facts or data in the case that the expert has been made aware of OR personally observed.
2. If experts in a particular field would reasonably rely on those kinds of facts or data in forming opinion on the subject.
3. But if the facts or data would otherwise be inadmissible, the opinion may disclose them to the jury ONLY if their probative value in helping the jury evaluate the opinion substantially outweighs their prejudicial effect.

v. FRE 705. Disclosing Facts or Data of Underlying Expert’s Opinion – UNLESS the court orders otherwise, an expert MAY give opinion & reasons for it w/o FIRST testifying to underlying facts/data. BUT may be required to disclosure of fact/data on cross.

1. Three Different Kinds of Facts & Data: (1) What the expert learns through firsthand observation; (2) what is brought to her attention at trial; (3) Evidence relied upon by expert in forming opinion in area of competence.

2. Admitting Evidence Facts/Data: 
a. (1) FRE 705 - Opponent MAY ALWAYS introduce facts/data that form the basis of expert opinion testimony into evidence even if hearsay.
b. (2) FRE 703 – Proponent MAY ONLY introduce facts/data that form basis of expert opinion if evidence IF probative value substantially outweighs probative danger. (Reverse FRE 403 standard).

vi. Cases/Rules:
1. Williams v. Illinois – Expert MAY express an opinion that is based on facts that the expert assumes, but does not know, to be true. No Confrontation clause violation because the DNA REPORT was NOT made to incriminate defendant (anticipation of trial), rather, it was for gathering evidence.
c. Daubert Decision

i. Daubert Standard – Requires the judge to consider additional indicia of reliability:
1. Testability

2. Peer-reviewed publication

3. Error-rate (better if low error rate)

4. General Acceptance (Use to be full test, see Frye, but now just one factor).

ii. Cases/Rules:
1. General Electric v. Joiner - When reviewing a trial court’s decision to admit or exclude expert testimony, an appellate court should apply an abuse of discretion standard, which gives trial court deference.
2. Kumho Tire Companies – Product liability suit for tire blowout, P’s expert testified that the blowout was caused by a defect despite evidence of each of the four symptoms of tire abuse. Court EXCLUDED evidence because the testimony did NOT satisfy ANY of the Daubert factors.

3. Rule – Daubert analysis applies to ALL expert testimony, NOT just expertise. Judge is to act as gatekeeper. See Kumho Tires (Court applied Daubert to non-scientific evidence).
4. Rule – Expert testimony is ADMISSIBLE if it the court finds it is based on a reliable scientific theory OR method AND that the application of theory OR method is RELEVANT to the case. 
d. Social Science: “Soft” Sciences
i. US v. Smithers – Demonstrates that Daubert standard applies to ALL testimony, including social science (eye witness identification behavior), however, Court did NOT apply standard so reverse & remand.

ii. State v. Coley - Tennesee decides that expert testimony regarding eyewitness identification is INADMISSIBLE. The Court realizes it is in the minority but finds that the testimony is highly prejudicial (low probative value) or confuse/mislead the jury (Jury may accept the expert’s testimony and make it their own, ruining their fact-finding duty) Prejudice outweighs probative value.

iii.  State v. Kinney – The expert testifies generally about victims of sexual assault and NOT about the victim of this case, the court finds this admissible and reliable because of the evidential support. However, Court finds INADMISSIBLE the false reporting percentages because of the high probability defendant did it, which eliminates jury factfinding and is FRE 403 (high prejudice) & FRE 702 (unhelpful).
iv. US v. Fuji - The Court notes that traditional handwriting experts work with cursive, this case is print, and the record is devoid of evidence that there is a recognized expertise in the identification of hand printing (Not a Qualified Expert on Hand printing)
v. Commonwealth v. Gambora - There is two issues in this case: (1) replicable and (2) error rate. Expert testimony of a fingerprint expert is admissible to identify a person as having the same prints as those found on physical evidence. However, the Court finds the testimony that expert is “absolutely certain” is highly prejudicial.

vi. Takeaway - Courts are in conflict over the reliability of the “soft” sciences
1. Core forensic sciences, such as fingerprinting, are more likely to be treated as having some credibility
2. Peripheral forensic sciences may be excluded
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