· General Information 

· Definitions: 

· Evidence: testimony, writings, material objects, or other things presented to the senses that are offered to prove the (non)existence of a fact 

· Motion in limine: pretrial motion to request to exclude evidence or secure permission to include it 

· Motion to suppress: disallow illegally obtained evidence 

· Categories of Evidence: 

· Oral testimony 

· Witnesses speaking from the witness stand under oath 

· Real evidence 

· Any physical evidence that a party claims played a direct role in the controversy  

· Must be authenticated 

· Juries are fascinated by this type of evidence 

· Documents 

· Aka any type of writing or recording of information 

· Mostly a subcategory of Real Evidence 

· Must be authenticated 

· So common and critical that it has special rules 

· Demonstrative 

· (Sometimes) physical evidence created and used to illustrate concepts or facts to the jury 

· I.e. charts, pictures, graphs, maps, literal demonstrations 

· Judges must monitor this type of evidence b/c it easily becomes too dramatic 

· Stipulations 

· Both parties agreeing on the exact wording of a fact 

· Judicial Notice 

· Judicial notice of an indisputable fact by the judge 

· Fact must be either: 

· Generally known, or 

· Accurately and readily determined 

· Circumstantial Evidence: any evidence that requires the jury to make an inference connecting the evidence with a disputed fact 

· Contrary to "direct" evidence 

· The distinction has no legal effect 

· Types of Witnesses: 

· Fact witnesses  

· "eye witnesses" 

· Anyone who perceived facts related to the lawsuit 

· Character witnesses 

· Offers information regarding the good/bad character of a party or witness 

· Expert witnesses 

· Uses specialized knowledge to interpret or explain evidence to the jury 

· Criminal defendants often choose not to appear as witnesses via the 5th Amendment 

· Raising Objections: Rule 103: 

· Preserving a Claim of Error: a party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party and: 

· If the ruling admits evidence, a party on the record: 

· Timely objects or moves to strike; and 

· States the specific ground, unless it was apparent from the context 

· If the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context 

· Once the court rules definitively on the record, a party need not renew an objection or offer of proof to preserve a claim of error for appeal  

·   

· To the extent practicable, the court must conduct a jury trial so that inadmissible evidence is not                                                                               suggested to the jury by any means 

· A court may take notice of a plain error affecting a substantial right, even if the claim of error was not properly preserved 

· Plain error: clear and obvious under current law; affects substantial right; would seriously affect fairness/integrity of judicial proceedings 

· No such rule in California 

· Objection vs. motion to strike: 

· Objection occurs before the potentially inadmissible evidence is brought up 

· Motion to strike occurs after disputed evidence has entered the record 

· Timeliness: lawyers must object to evidence as soon as the ground for objection is known or reasonably should be known 

· If the jury does hear inadmissible evidence, the judge may issue a curative instruction explaining why the evidence was inappropriate and telling the jury to disregard 

· Reversal upon appeal is rare; only granted if the error affects a substantial right of the party 

· Putting a Witness on the Stand 

· Preliminary Questions 

· Rule 104 

· The court must decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible.  In doing so, the court is not bound by evidence rules. 

· Must prove by a preponderance of the evidence 

· A witness must: 

· Be competent 

· Rule 601 

· Every person is competent to be a witness unless these rules provide otherwise.  

· But in a civil case, state law governs the witness's competency regarding a claim or defense for which state law supplies the rule of decision 

· CA Rule: requires ability to express oneself on the issue and to understand the duty to tell the truth in order to testify 

· Can witness recall and communicate that recollection? Then they're competent 

· Rather than decide someone is incompetent, opposing counsel may point out weaknesses in a witness's credibility 

· Have personal knowledge 

· Rule 602 

· A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.  

· Evidence to prove personal knowledge may consist of the witness's own testimony.  

· This rule does not apply to a witness's expert testimony under Rule 703 

· Must have sensed (using 5 senses) 

· Proving the witness has personal knowledge is a very low standard. 

· Take an oath or affirmation 

· Rule 603 

· Before testifying, a witness must give an oath or affirmation to testify truthfully.  

· It must be in a form designed to impress that duty on the witness's conscience  

· Oath need not take a particular form, but the witness must promise to tell the truth on the stand 

· CA rule: requires witness to understand the duty to tell the truth 

· Interpreters: 

· Rule 604 

· An interpreter must be qualified and must give an oath or affirmation to make a true translation 

· Judges and Jurors as witnesses 

· Rule 605 

· The presiding judge may not testify as a witness at the trial 

· A party need not object to preserve the issue 

· Rule 606 

· A juror may not testify as a witness before the other jurors at the trial.  

· If a juror is called to testify, the court must give a party an opportunity to object outside the jury's presence. 

· (2) Exceptions: 

· Extraneous prejudicial information 

· Outside influence 

· E.g. bribes/threats 

· Mistake was made entering the verdict on the verdict form 

· CA Rule: broader and does allow some evidence be received re: juror conduct 

· Tanner v. United States 

· It doesn't matter that jurors were high as fuck during the deliberations; investigating juror misconduct would seriously disrupt the finality of the process. 

Examining Witnesses 

· Order of examination: 

· Direct 

· By attorney who called the witness 

· Cross 

· By attorney for the other party 

· Redirect then Recross 

· If necessary 

· Additional redirect/recross 

· Very rare 

· Trial judge has broad discretion to control the form of direct examination 

· Rule 611 

· The court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to: 

· Make those procedures effective for determining the truth 

· Avoid wasting time; and 

· Protect witnesses from harassment or undue embarrassment 

· Cross-examination should not go beyond the subject matter of the direct examination and matters affecting the witness's credibility.  The court may allow inquiry into additional matters as if on direct. 

· Leading questions should not be used on direct examination except as necessary to develop the witness's testimony. Ordinarily, the court should allow leading questions: 

· On cross; and 

· When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party 

· Don't use leading questions unless: 

· To establish pedigree information 

· To direct a witness's attention to a relevant place or time 

· To help a witness who is hesitant, confused, or has trouble recalling 

· Hostile witness 

· Leading Qs allowed in cross examination 

· Except for a friendly witness 

· Most objections fall under this rule 

· Argumentative: the atty is drawing inferences or making conclusions that should be reserved for closing argument.  

· Asked and answered 

· Assumes a fact not in evidence 

· Beyond the scope: cross examination topic is beyond the scope of direct 

· Calls for narrative: the question is too broad 

· Calls for speculation: asks witness what other people may have been thinking or what might have been happening beyond the realm of the witness's perception 

· Compound question 

· Harassing/badgering the witness: the lawyer is asking the same question repeatedly in different ways; insulting the witness; or arguing with the witness about his answer 

· Improper characterization of testimony 

· Leading Question 

· Non-responsive answer: usually on cross; the atty who asked the question can object to the answer as non-responsive 

· Vague 

· Court calling witnesses 

· Rule 614 

· The court may call a witness on its own or at a party's request. Each party is entitled to cross-examine the witness. 

· The court may examine a witness regardless of who calls the witness 

· A party may object to the court's calling or examining a witness either at that time or at the next opportunity when the jury is not present. 

· Excluding witnesses 

· Rule 615 

· At party's request, the court must order witnesses excluded so that they cannot hear other witnesses' testimony. 

· Or the court may do so on its own.  

· But this rule does not authorize excluding: 

· A party who is a natural person; 

· An officer or employee of a party that is not a natural person, after being designated as the party's representative by its attorney; 

· A person whose presence a party shows to be essential to presenting the party's clam or defense; or 

· A person authorized by statute to be present 

· Rule of completeness 

· Rule 106 

· If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part (or any other written or recorded statement) that in fairness ought to be considered at that time 

· Must be offered as soon as the opponent offers the first portion 

· Some courts "extend" this rule to oral testimony via Rule 403 or 611(a). 

Relevance 

· Rule 402 

· Relevant evidence is admissible 

· Unless an exception applies 

· If evidence is irrelevant, it's inadmissible 

· Rule 401 

· Evidence is relevant if: 

· It has any tendency to make a fact more or less probable 

· If it shifts a fact finder's view even the slightest degree 

· The fact is of consequence to determining the action 

· This is an undemanding standard 

· Evidence must be rationally probative 

· Even if a party concedes one element of a dispute, relevant evidence to that element may still be introduced 

· Negative evidence? 

· Evidence that shows the absence of what would be probative if it were present 

· Judges usually find this inadmissible as irrelevant 

· Example: 

· Using deadly force in self defense is based on subject belief of threat 

· Evidence that there was not actually a threat = irrelevant 

· Opening the Door 

· Irrelevant evidence may become relevant to rebut claims made by the other party 

· Rule 403 

· CA Rule: nearly identical 

· The court may exclude relevant evidence if its probative value is substantially out weighted by a danger of: 

· Unfair prejudice 

· Confusing the issues; misleading the jury; or 

· Undue delay, wasting time, or needlessly cumulative evidence 

· [image: image1.png]403 Balancing

PV

Prejudice

Confusion

Time

Mislead

May exclude if probative value 1s substantially outweighed by
danger of unfair prejudice, confusion, misleading jury, or delay




· Factors in determining admissibility: 

· Arouses emotions/irrational prejudices 

· Jury might over value 

· Strength of connection between evidence & elements of the case 

· If the advocate can prove the same facts through less prejudicial means 

· If the prejudicial components can be redacted 

· Probative value: 

· Describes the persuasiveness or weight of an item of evidence 

· Measuring probative value: 

· Strength of inference 

· Certainty of evidence 

· Need for evidence 

· The judge must assume the witness is telling the truth b/c the jury decides credibility 

· Risk of unfair prejudice: 

· Nature of reaction 

· Degree of reaction 

· Likelihood of reaction 

· (reaction = emotional reaction from jury) 

· Examples: 

· Small Chief case 

· Charged with being a felon in possession of a weapon; prosecution must prove: 

· Felon 

· Possession of weapon 

· Prosecutors wanted to introduce evidence of his felony: assault with serious injuries 

· ∆ stipulated that he was a felon; didn't want details to get to the jury 

· Although you don't have to accept the other side's stipulation when admitting relevant evidence, here the stipulation must be accepted because his prior felonious conduct itself is not relevant to the case at bar 

· US v. Hitt 

· ∆ convicted of possessing an unregistered machine gun; govt. alleged he had altered the gun to fire multiple rounds at once and wanted to introduce a photo of the gun as evidence of this 

· The photo showed only the outside of the gun, from a distance, surrounded by an arsenal or ∆'s roommates weapons 

· Precluded by 403 b/c the probative value was low (the other weapons aren't ∆'s and the pic doesn't show the inner workings of the gun) and highly prejudicial (jury will likely have strong negative emotional reaction bc of the photo) 

· Public Interest 

· Rules meant to encourage the behavior they cover which is therefore deemed "irrelevant" and inadmissible 

· Subsequent Remedial Measures 

· Rule 407 

· When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove: 

· Negligence 

· Culpable conduct 

· A defect in a product or design 

· A need for warning or instruction. 

· But the court may admit this evidence for another purpose such as impeachment, or -- if disputed -- proving ownership, control, or feasibility of precautionary measures 

· Feasibility = "we couldn't have made it safer" 

· Interpreted narrowly 

· Modification not possible = dispute feasibility 

· One design is more preferable ≠ dispute feasibility 

· Design/warnings adequate "as is" ≠ feasibility 

· Issues arise here with financial concerns like, "it was too expensive!" 

· Settlements 

· Rule 408 

· Evidence of the following is not admissible to prove or disprove the validity or amount of a disputed claim, or to impeach by a prior inconsistent statement or contradiction: 

· Furnishing, promising, or offering-- or accepting, promising to accept, or offering to accept-- a valuable consideration in compromising or attempting to compromise the claim; and 

· Conduct or a statement made during compromise negotiations about the claim-- except when offered in a criminal case and when negotiations related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority. 

· Professor can't justify this 

· Public office = any governmental agency 

· Very broad coverage 

· Not just operative offers; all statements 

· Limits: 

· "claim" 

· The disagreement must have matured into a claim 

· Complaint filed; or lawyer hired & threatened to sue 

· "dispute" 

· Some aspect of the claim must be disputed 

· Exceptions: 

· This evidence may be admitted for another purpose, such as: 

· Proving witness bias/prejudice 

· Negating a contention of undue delay, or 

· Proving effort to obstruct justice 

· Medical Expenses 

· Rule 409 

· Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury 

· If someone admits fault and offers to pay, the admission is admissible, but not he payment offer. 

· Does not cover offers to pay economic damages 

· Plea Deals 

· Rule 410 

· In a civil or criminal case, evidence of the following is not admissible against the defendant who made the plea or participated in plea discussions: 

· A guilty plea that was later withdrawn 

· A nolo contendere plea 

· A statement made during a proceeding on either of those pleas 

· A statement made during plea discussions with an attorney for the prosecution if the discussions did not result in a guilty plea or they resulted in a later-withdrawn guilty plea 

· Exceptions: 

· In any proceeding in which another statement made during the same plea or plea discussions has been introduced, if in fairness the statements ought to be considered together; or 

· In a criminal proceeding for perjury or false statement, if the defendant made the statement under oath, on the record, and with counsel present. 

· Prosecutors often have person making plea sign a waiver that they're allowed to use plea discussion in court 

· Liability Insurance 

· Rule 411: 

· Evidence that a person was or was not insured against liability is not admissible to prove whether the person acted negligently or otherwise wrongfully. 

· But the court may admit this evidence for another purpose, such as proving a witness's bias or prejudice or proving agency, ownership, or control. 
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· Authenticating Exhibits 

· Authentication: demonstrating with sufficient certainty that an item is whatever you claim it to be 

· If it can't be proven, it's irrelevant 

· Rule 901 

· To satisfy the requirement of authenticating or identifying an item of evidence, the proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is. 

· Standards: 

· Rule 901(b) offers typical examples of physical evidence and how to authenticate 

· For real evidence, usually: 

· By personal knowledge (Rule 901(b)(1)), or  

· By readily identifiable characteristics (Rule 901(b)(4)), or 

· Chain of custody (Rule 901(b)(1)) 

· Each person who handled the evidence will testify to its condition 

· This is for generic things (e.g. a ballpoint pen; a baggie of cocaine) 

· Any defect goes to weight of evidence, not admissibility 

· Boils down to: What is this? How do you know? 

· Recordings 

· Includes photos, audio, and video recordings 

· How to authenticate? 

· A witness could say this recording is an accurate representation of what I saw 

· Get someone to authenticate the recording device itself 

· Identifying someone's voice 

· Family can recognize 

· Sonogram expert 

· Demonstrative evidence 

· Someone (expert or eye witness) says the depiction is fair and accurate 

· Written docs 

· Can someone recognize it?  

· They saw it written or can affirm that's X's signature 

· An expert can compare handwriting/signatures 

· Emails, texts, socials 

· All must be authenticated too 

· Rule 902 

· Self-authenticating documents require no extrinsic evidence of authenticity in order to be admitted. They include: 

· Public records 

· Public documents 

· Usually notarized or otherwise certified 

· Certain periodicals / newspapers 

· Official publications 

Credibility and Impeachment 

· Vocab: 

· Impeachment: attacking the credibility of a witness 

· trying to convince the jury that the witness is a liar 

· Extrinsic evidence:  

· Any evidence other than testimony from the witness currently on the stand 

· Generally allow, but  

· restrictions placed on impeachment using extrinsic evidence 

· Intrinsic evidence: through the questioning of the witness on the stand 

· Always permissible when relevant 

· Collateral matters: 

· Relevant to the case solely because it impeaches a witness 

· Bias is never collateral; proving a witness's bias is one of the "favored forms of impeachment" allowing extrinsic evidence 

· Witness's credibility is based on: 

· Perception 

· Memory 

· Narration 

· Sincerity 

· Rule 607: 

· Any party, including the party that called the witness, may attack the witness's credibility 

· 5 main tactics: 

· Incapacity 

· Witness lacked the capacity to see the events; lacked the mental capacity to understand or remember 

· Show the perception or memory of the witness is unreliable 

· Extrinsic evidence may be used to show incapacity 

· Subject to limit of R403 

· Bias 

· Reason to lie 

· This isn't a general attack on character for truthfulness, it's a specific reason in this case that there may be a bias 

· Always relevant b/c witness credibility is always relevant 

· Extrinsic evidence is allowed 

· If witness denies the facts suggesting bias 

· Subject to R403 

· Contradiction 

· To show with other evidence that what they testified to is wrong 

· A little slippery: 

· Often this evidence is relevant and admissible by itself 

· .˙. Collateral evidence only to impeach is not allowed 

· Must be relevant 

· Subject to R403 

· Inconsistency  

· Dishonesty 

· used when impeaching credibility to show: 

· Witness isn't a truthful person, or 

· In this instance, they aren't being truthful 

· Prior Inconsistent Statements: 

· Rule 613 

· When examining a witness about the witness's prior statement, a party need not show it or disclose its contents to the witness 

· But the party must, on request, show or disclose its contents to an adverse party's attorney 

· Sometimes a judge, using R611, will require the atty show the witness to avoid unfairness 

· Extrinsic evidence of a witness's prior inconsistent statement is admissible only if: 

·  the witness is given an opportunity to explain or deny the statement and an adverse party is given an opportunity to examine the witness about it, or  

· if justice so requires 

· Rare; usually involves unavailable witnesses 

· Collateral matter rule applies: 

· Judges use rules 403 (unfair prejudice, delay, confusion) & 611 (judge controls examination) to prohibit extrinsic evidence of a prior inconsistent statement on a purely collateral matter 

· Prior consistent statements are usually precluded by R403 because they're not probative / they waste time 

· But they're allowed to rehabilitate a witness who was impeached 

· Contradiction vs. inconsistency: 

· Contradiction is saying the opposite; one statement must be true while the contradiction is false 

· Inconsistency is weaker; the two statements may be inconsistent but both false 

· Prior Convictions / Criminal Acts 

· Rule 609 

· The following rules apply to attacking a witness's character for truthfulness by evidence of a criminal conviction 

· For a prior felony conviction (punishable>1year), the evidence: 

· Must be admitted (subject to rule 403) 

· In a civil case, or 

· In a criminal case if the witness is not a criminal defendant 

· If the witness is a criminal ∆, must be admitted if probative value outweighs prejudice 

· Doesn't need to substantially outweigh; prejudice not unfair 

· Balancing factors (merely guidelines) 

· Impeachment value of former crime 

· Timing of prior conviction/crime 

· Similarity between prior & charged crimes 

· V similar? Likelihood of prejudice is higher 

· Importance of ∆'s testimony 

· Centrality of credibility 

· Any other witness, R403 prevails 

· For any crime regardless of punishment, the evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving - or the witness's admitting - a dishonest act or false statement 

· Judges have no discretion to exclude this evidence 

· What is dishonest? 

· Not dishonest act/false statement: 

· Theft 

· Assault 

· Burglary 

· Dishonest: 

· Fraud 

· Perjury 

· Embezzlement 

· Counterfeiting/forgery 

· If 10 years have passed since witness release of confinement, evidence of convictions is admissible only if: 

· Its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect, and 

· An older conviction is gonna have lower probative value 

· "reverse 403 balancing test" 

· Violations of probation that result in confinement extend the time; 10 years from release after 2nd confinement 

· The proponent gives the adverse party reasonable written notice of the intent to use it, so the party has a fair opportunity to contest its use 

· Evidence of conviction is not admissible if: 

· Conviction was subject of pardon, annulment, certification of rehab, or other equivalent procedure based on a finding that the person has been rehabilitated, and the person hasn't been convicted of a later felony, OR 

· The conviction has been subject of pardon, annulment, or other equivalent procedure based on a finding of innocence  

· Evidence of juvenile adjudication is admissible only if: 

· Offered in a criminal case 

· Against a witness other than ∆ 

· An adult's conviction for that offense would be admissible; and 

· Admitting it is necessary to fairly determine guilt or innocence 

· A conviction that satisfies this rule is admissible even if appeal is pending 

· Evidence of pendency is also admissible 

	· When prejudicial effect 
	· Rule 403 
	· Rule 609(a)(1)(B) [conviction >10 years old] 
	· Rule 609(b) [conviction > 10 years old] 

	· Is substantially less than probative value 
	· Admits 
	· Admits 
	· Admits 

	· Is somewhat less than probative value 
	· Admits 
	· Admits 
	· Excludes 

	· Equals probative value 
	· Admits 
	· Excludes 
	· Excludes 

	· Somewhat outweighs probative value 
	· Admits 
	· Excludes 
	· Excludes 

	· Substantially outweighs probative value 
	· Excludes 
	· Excludes 
	· Excludes 


· Character for Truthfulness 

· Rule 608 

· Reputation/Opinion: A witness's credibility may be attacked or supported by testimony about the witness's reputation for having a character for (un)truthfulness,  

· Or by testimony in the form of an opinion about that character  

· But evidence of truthful character is admissible only after the witness's character for truthfulness has been attacked 

· This is narrowly defined 

· The rule does not allow parties to ask character witnesses Qs on direct that focus on specific examples of a fact witness's untruthfulness 

· E.g. cannot ask "what's a time [witness] lied to you?" 

· Applicable only to witnesses who have testified in court 

· Specific acts: [except for a criminal conviction] The court may, on cross examination, allow specific acts to be inquired into if they are probative of the character for (un)truthfulness of: 

· The witness; or 

· Another witness whose character the witness being crossed has testified about 

· E.g. "Isn't it true you lied on your law school application?" "Is it true that π once found a bag full of cash and turned it in to the police?" 

· Lawyers must have a good-faith basis to believe the acts asked about are true 

· Prior acts offered to impeach: 

· Must be probative of character for truthfulness 

· Can ask about them on cross-examination 

· Need a good faith basis to ask 

· No extrinsic evidence to prove the act; stuck with the witness's answer 

· 403 may prevent questions about especially prejudicial acts 

· Religious beliefs 

· Rule 610 

· Evidence of a witness's religious beliefs or opinions is not admissible to attack or support the witness's credibility. 

Character Evidence 

· Vocab 

· Character: tendency of a person to act in a certain way  

· This has a moral twinge to it 

· Character traits: internal; possess people to act in particular ways 

· Reputation: external; reflects what people think about an individual 

· Actions: what one does 

· Why do we not like to rely on character evidence? 

· Just because someone acts violently sometimes, does not mean they acted violently in this instance; it's not super probative 

· Juries may give this evidence too much weight; maybe they try to punish a person's character or past acts rather than the charged offense 

· People v. Zackowitz (NY 1930) 

· Zackowitz confronted some street toughs who had insulted his wife & ended up shooting one; prosecutor introduced evidence that he had 3 other pistols & a tear gas gun to show he was a dangerous person 

· This is barely probative & really prejudicial; not admissible to use character to prove propensity 

· Character evidence is generally not allowed to prove propensity to act in a certain way 

· 4 categories of potentially admissible character evidence: 

· Proof of a witness's propensity to lie or tell the truth 

· Rules 608, 609 (above) 

· Proof of conduct by propensity 

· Rule 404(a) 

· Proof of character or reputation by elements 

· Rule 405 

· Proof of other acts for non-propensity purposes 

· Rule 404(b) 

· Rule 404 

· Character Evidence 

·  Evidence of a person's character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait. 

· The following exceptions apply in a criminal case: 

· Defendant holds the key to open the door to character evidence 

· ∆ may offer evidence of his own pertinent trait;  

· and if the evidence is admitted, the door is opened for the prosecutor to offer evidence to rebut it 

· Prosecutor limited to evidence re: same trait 

· Lapp says 'pertinent' = 'relevant' 

· ∆ may offer evidence of an alleged victim's pertinent trait, and if the evidence is admitted, the prosecutor may: 

· Offer evidence to rebut it; and 

· Offer evidence of the defendant's same trait 

· This is still limited by R412 (sexual assault cases) 

· In a homicide case, the prosecutor may offer evidence of the alleged victim's trait of peacefulness to rebut evidence that the victim was the first aggressor 

· What 404(a)(2) allows for criminal ∆s: 

· ∆ introduces evidence of his own good character 

· ∆ attacks victim's character, or 

· ∆ claims homicide victim was 1st aggressor 

· Π does not have to offer character evidence to open the door to this 

· Some exceptions apply: Rules 607, 608, 609 [see above] 

· Crimes, Wrongs, or Other Acts 

· Evidence of a crime, wrong, or other act is not admissible to prove a person's character in order to show that on a particular occasion the person acted in accordance with the character 

· This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident.  

· On request by defendant in a criminal case, the prosecutor must: 

· Provide reasonable notice of the general nature of any such evidence that the prosecutor intends to offer at trial; and 

· Do so before trial - or during if the court, for good cause, excuses a lack of pretrial notice 

· To use character or specific instance evidence to prove identity,  

· Identity must be at issue 

· There must be strong similarities between the charged & other crimes 

· ID really means MO 

· Using evidence of past bad act to prove "intent" when it really just shows propensity is common; esp. w/ intent to sell drugs 

· (having sold drugs before) 

· "res gestae:" evidence necessary to complete the story 

· Facts that are "inextricably intertwined" with  the witness's narrative 

· Several circuits require district judges to apply rule 403 closely before admitting any evidence under 404(b) 

· Must still jump through 2 hoops: 

· Rule 104 

· When the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact does exist 

· Preponderance of the evidence standard 

· If you're using a past act to prove motive, must support the fact that the ∆ did commit the previous act 

· Rule 403 balancing 

· This evidence has a likelihood of causing unfair prejudice, or delaying the case at bar (inefficiency) 

· Not prohibited by 404: 

· Character for truthfulness of a witness 

· Character is an element to be proved 

· Criminal ∆ opens the door to character evidence 

· Special rules for sexual assault and child molestation cases [see below] 

· Work-around 404: 

· Habit Evidence [see below] 

· Specific acts offered for another non-propensity purpose 

· Gabbard v. Commonwealth (Kentucky 2012) 

· Gabbard shot his girlfriend & claimed accident (gun misfired while cleaning); but π introduced evidence that 4 years earlier, Gabbard became upset and shot a Furby (stationed near others) directly between the eyes 

· Prior acts not allowed to show propensity, so, admitted for what? 

· Πs said it showed his wanton disregard for human life; but possibly also shows lack of accident? 

· 403 might still keep this out even if admissible under above theory 

· How to use character evidence when it is permissible? 

·  Reputation/Opinion evidence [like when impeaching a witness for truthfulness]  

· Rule 405 

· When evidence of a person's character is admissible, it may be proved by reputation or opinion testimonies 

· On cross of the character witness, the court may allow an inquiry into relevant specific instances of the person's conduct 

· When a person's character or trait is an essential element of a charge, it may be proved by relevant specific instances of conduct 

· 3 categories of cases with character as an element: 

· Defamation 

· Child custody 

· Negligent entrustment 

· Opinion, reputation, and specific acts evidence permissible 

· Reputation or opinion evidence only 

· No specific acts, except: 

· On cross when impeaching a character witness, or 

· When character = essential element 

· Lay the foundation: 

· Must lay foundation for how witness & individual know each other well enough to form character opinion 

· Habit: 

· Definition 

· Specific, repeated responses to a particular situation or stimulus 

· Propensity vs. Habit; factors to focus on: 

· Specificity of conduct 

· Distinctiveness of situation producing the conduct 

· Regularity of conduct 

· Can be proven through reputation/opinion, or specific instances of conduct (usually the latter) 

· Rule 406 

· Evidence of a person's habit or an organization's routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit 

· Court may admit this even without corroboration or an eye witness 

· Rape Shields 

· Rule 412 

· The following evidence is not admissible in a civil or criminal proceeding involving alleged sexual misconduct: 

· Evidence to prove that a victim engaged in other sexual behavior 

· Evidence to prove a victim's sexual predisposition 

· Rule bars the evidence regardless of the purpose proffered 

· Exceptions 

· The court may admit the following evidence in a criminal case: 

· Reputation/opinion evidence still isn't gonna get in though 

· Evidence of specific instances of victim's sexual behavior, if offered to prove that someone other than the ∆ was the source of semen/injury/physical evidence 

· Evidence of specific instances of the victim's sexual behavior with respect to the person accused of sexual misconduct, if: 

· Offered by ∆ to prove consent 

· Offered by the prosecutor 

· Can offer evidence of other sexual encounters to show any relevant fact under 404(b) (intent, motive, opportunity, etc.) 

· Sexual behavior = any kind of intimate contact 

· Evidence whose exclusion would violate ∆'s constitutional rights 

· In a civil case, the court may admit evidence offered to prove a victim's sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of: 

· Harm to any victim and 

· Whether or not vic. is a party 

· Unfair prejudice to any party 

· Reverse 403 

· The court may admit evidence of a victim's reputation only if the victim has placed it in controversy 

· Procedures: 

· Party intending to offer this evidence must give 14 days notice to: 

· The court 

· Opposing counsel 

· Alleged victim 

· Court must hold a secret, sealed proceeding involving both parties and the alleged victim to determine if evidence is admissible 

· Useful in civil sexual harassment claims 

· Exception: 

· Showing the victim has made prior false claims of sexual assault  

· This evidence is allowed because it's not sexual behavior 

· Rule 413 [414] 

· In a criminal case where ∆ is accused of sexual assault [child molestation], the court may admit evidence that the ∆ committed any other sexual assault [child molestation] 

· Prior crime need not be proven 

· The evidence may be considered on any matter to which it is relevant 

· If the prosecutor intends to offer this evidence, the prosecutor must disclose it to the defendant at least 15 days before trial/ at trial with good cause 

· This rule doesn't limit the admission or consideration of evidence under any other rule 

· Only overrides 404, not other rules like hearsay or privilege 

· Rule 415 

· Exactly the same as Rule 413, but for civil cases 

· CA Rule: Cali has no equivalent to 415, but it allows evidence of prior acts of domestic violence to be offered by prosecutors in domestic violence cases 

Hearsay 

· Definition: an out-of-court-statement offered to prove the truth of the matter asserted 

· Rule 801 

· Statement means 

· A person's oral assertion, 

· Written assertion, 

· Or nonverbal conduct if the person intended it as an assertion 

· E.g. nodding your head; pointing to something 

· Hearsay means a statement that: 

· The declarant does not make while testifying at the current trial or hearing 

· A party offers in evidence to prove the truth of the matter asserted 

· Declarant = the person who made the statement 

· Incorporates personal knowledge 

· All witnesses are declarants 

· Declarants are witnesses only when they testify under oath at trial / hearing 

· A witness's own prior statement outside of court = hearsay 

· Tell the court what you saw, not what you said you saw 

· Information conveyed by a machine is not an assertion, so hearsay rule doesn't apply 

· But, if a person communicated a fact through a machine, then it becomes an assertion subject to the hearsay rule 

· E.g. bank teller pushing an alarm button = assertion 

· Rule 802 

· Hearsay is not admissible unless any of the following provides otherwise: 
· A federal statute 

· These rules, or 

· Other rules by the supreme court 

· If hearsay is introduced to prove the truth of the matter asserted, it's inadmissible 

· But for any other purpose, its not hearsay 

· Legally binding statements: 

· Defamation 

· Offer/acceptance 

· Gift 

· Threat 

· Bribe 

· Non-hearsay uses b/c the statements aren't introduced to prove validity of the assertion; all that matters is that they were said 

· Proving notice 

· If you're trying to prove that a person heard something, not that the assertion itself was true, then the statement is not hearsay 

· If being offered for a non-hearsay purpose, judge will balance its probative value & prejudice (403) 

· Exemptions: 

· Rule 801 

· Generally very broad 

· Applies in civil & criminal trials 

· A statement that meets the following condition ≠ hearsay 

· A declarant-witness's prior statement 

· The declarant testifies and 

· Is subject to cross about the prior statement and 

· As long as the witness is placed on the stand, under oath, and can respond willingly to Qs, they're considered "subject to cross;" memory loss does not prevent this exemption 

· if the witness refuses to answer on grounds of privilege, the prior statement is inadmissible b/c the witness is not subject to cross 

· The statement: 

· Is inconsistent w/ the declaration's testimony and was given under penalty of perjury at trial, hearing, or other proceeding / in a deposition 

· (Admissible still to impeach the witness's credibility) 

· Having offered evidence before, but now claiming memory loss = inconsistent, so statement can be admitted 

· Sworn affidavit don't count 

· CA Rule: all prior inconsistent statements are admissible to impeach or for truth  

· Even if not originally made under oath, so long as witness has chance to respond 

· Is consistent with the dec's testimony and is offered: 

· To rebut a charge that the declarant recently fabricated the statement; 

· To rehabilitate credibility once it has been attacked 

· Doesn't require oath/proceeding 

· Offered to disprove that the witness is lying (restore credibility) 

· The witness must have made the prior consistent statement before the motive to lie or improper influence arose 

· CA Rule: any statements consistent with trial testimony that predate a prior inconsistent statement introduced by the other party can come in to rehabilitate character 

· Prior ID: Identifies a person as someone the declarant perceived earlier 

· U.S. v. Owens correctional officer one day ID'd his assailant, then later could not remember anything about the incident; prior ID still admissible 

· CA Rule: prior ID must have been made when the crime/occurrence was fresh in the witness's memory 

· The nature of the event may allow a longer time period 

· Party-opponent 

· A party can introduce any statement made by the opposing party 

· The statement is offered against an opposing party and: 

· Was made by the party in an individual and representative capacity 

· Is one the party manifested that it adopted or believed to be true 

· E.g. signs a document that another prepares; potentially forwarding an email counts 

· Silence can constitute an adoptive admission if a reasonable person would have spoken up 

· But presence of gov't authorities affects this judgement (ppl are more likely to stay silent in front of police) 

· Was made by a person whom the party authorized to make a statement on the subject 

· Was made by the party's agent or employee on a matter within the scope of that relationship while it existed 

· Was made by the party's co-conspirator during & in furtherance of the conspiracy  

· ('in furtherance of' here is broader than the legal definition) 

· Used in most cases of criminal activity involving more than one individual 

· Statements must have been made during conspiracy, not after arrests 

· A party cannot introduce his own out-of-court statements under this rule 

· Opposing party need not have had personal knowledge when making the statement for it to later be exempt from the hearsay rule 

· CA variation: a party adopting a statement of another must have knowledge of the content thereof 

· A party seeking to exclude his own statement from this rule could try under 403 balancing 

· But 801(d)(2) is very generous 

· This exemption does not require the declarant be available/there 

· Rules regarding subsequent remedial measures, settlement negotiations, etc. still apply 

· Multiple parties? 

· Courts are split 

· Most allow parties on the same side of litigation to introduce "hearsay" of a co-party 

· Some do not 

· If introducing evidence said by an opposing party about ALL the OPs, it is only admissible against the person who said it 

· Judges will give limiting instruction 

· b/c of the Confrontation Clause [see below] : 

· E.g: if the witness who made the out-of-court statement is a co∆ in a criminal case, he can't be compelled to speak (5A privilege), and depending on the statement, a limiting instruction may not be enough. 

· Options for prosecutors:  

· Redact the ∆'s admission as to only implicate the declarant 

· Sever the trial to try the ∆s separately 

· Forego the use of the statement 

· Exceptions 

· Rule 803 

· The following are not excluded from the rule against hearsay, regardless of the declarant's availability as a witness 

· Present sense impressions: 

· A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it 

· Immediately after is usually a few seconds, never more than a few minutes 

· Excited Utterance: 

· A statement relating to a startling event or condition, made while the declarant was under the stress of excitement that it caused 

· Subjective excitement 

· Time is not as much of a factor for excited utterance 

· Excitement can be rekindled 

· Then-Existing State of Mind 

· A statement of the declarant's then-existing: 

· State of mind 

· Hunger, thirst, pain included 

· Emotional, sensory, or physical condition, 

· Fear, anger, happiness, calm 

· Intent, motive, plan 

· But not including a statement of memory or belief to prove the fact remembered or believed 

· (unless it relates to the validity or terms of the declarant's will) 

· Only admissible to show that at the moment spoken, the declarant believed it 

· Can't be forward or backward looking, but can be a present state about the future (e.g. "I plan to go out tonight" is okay, but "yesterday I had a headache" is not) 

· Exam red herrings: "I think" "I believe" and "I remember" usually introduce external facts or events not covered by this hearsay exception 

· E.g. Leelanau wine hypo from the book: "I remember Leelanau wine from the fair" wasn't being used to prove there was Leelanau wine at the fair, it was admissible to prove that customers thought the wine at the fair was Leelanau 

· CA rule: can use past state of mind to prove the past state of mind 

· Mutual Life Insurance Co. v. Hillmon: can you use the dead guy's letter to wife "I plan to travel with XXX to [city]" to prove that XXX when to [city]? 

· Medical Diagnosis  

· A statement that: 

· Is made for - and is reasonably pertinent to- medical diagnosis or treatment, and 

· Describes: 

· Medical history 

· Past or present symptoms or sensations 

· Their inception or their general cause 

· Any blame assigned must be redacted 

· Doesn't have to be asking a medical professional 

· Recorded Recollection 

· A record that 

· Record: a memorialization of the recollection 

· Is on a matter the witness once knew about but now cannot recall well enough to testify fully & accurately 

· Was made or adopted by the witness when the matter was fresh in the witness's memory 

· Accurately reflects the witnesses knowledge 

· If admitted, the record may be read into evidence but may only be received as an exhibit if offered by an adverse party 

· Witness reads the relevant portion out loud 

· Most judges make you first try to refresh the witness's memory via R 612: 

· Rule 612: Refreshing the witness's memory 

· Any writing can be used, witness must first state: 

· She doesn't remember the answer to the Q asked & 

· Seeing the writing will refresh her recollection 

· The adverse party is entitled to: 

· Have the writing produced at the hearing 

· To inspect it 

· To cross the witness about it 

· To introduce any portion related to witness's testimony into evidence 

· Even if the writing wouldn't otherwise be admissible, any party who didn't do the refreshing can admit it 

· Doesn't have to be a writing, can be anything 

· Business Record 

· A record of an act, event, condition, opinion, or diagnosis if: 

· It was made at/near the time by someone with knowledge 

· Not a strict timing rule 

· The record was kept in the course of regularly conducted activity of a business, organization, occupation, or calling (whether or not for profit) 

· Making the record was a regular practice of that activity 

· The conditions shown by testimony or certification 

· Usually testimony of the record's custodian 

· The opponent doesn't show lack of trustworthiness of the source/method of the info 

· Usually applied to business docs created in anticipation of litigation 

· CA Rule: does not allow records of opinion or diagnoses via this exception 

· Public Record 

· A record or statement of a public office if: 

· It sets out: 

· The office's activities 

· E.g. records of $ spent, personnel hired, meetings held, decisions made, etc. 

· A matter observed while under a legal duty to report, but 

· Not including, in a criminal case, a matter observed by law enforcement personnel 

· Most courts construe this to limit only the prosecutor, not the criminal ∆ 

· Courts allow law enforcement observations made in routine, non-adversarial matters 

· E.g. running someone's plates 

· Or in a civil case [or against the government in a crim case], factual findings from a legally authorized investigation; and 

· Factual findings include opinion & conclusions of the investigator 

· The opponent does not show the source of information or other circumstances indicate a lack of trustworthiness 

· Factors to determine if a public record of investigation is trustworthy: 

· Timeliness of investigation 

· The special skill or experience of the official conducting the investigation 

· Whether a hearing was held by the public agency prior to the report being made 

· Whether the motivation of the public agency is suspect 

· Was it made in anticipation of litigation? 

· Double hearsay? 

· While reports (of investigations) as a whole may be admissible, any hearsay within them (e.g. witness statements) are not 

· They'll be redacted 

· Rule 805 governs 

· Conclusions/opinions generated by investigators relying on 3d-party statements are still admissible 

· & (10)       Absence of a Record 

· When relevant, there is no valid hearsay objection to keep out the nonexistence of a record 

· E.g. "we have no record of a 9-1-1 call from ∆ on that day" 

· Rule 804 

· Rules depending on declarant's availability 

· A declarant is unavailable as a witness if: 

· A privilege applies 

· He refuses to testify 

· Testifies to not remembering 

· Not remembering the specific subject matter being asked 

· Death or infirmity 

· Illness must be sufficiently disabling that: 

· The declarant can't come to court & 

· There's little likelihood of recovery in a reasonable time 

· He's absent and the one trying to admit the 'hearsay' hasn't been able to procure: 

· The declarant's attendance 

· For rules 804(b)(1) or (b)(6) 

· The declarant's attendance or testimony (like a deposition) 

· For rules 804(b)(2)-(4) 

· Duty to depose: if proponent can't get declarant to come to trial, proponent must make an effort to obtain the declarant's deposition testimony 

· Only if this fails will the court find the declarant unavailable 

· But this does not apply if the statement's proponent procured or wrongfully caused the declarant's unavailability in order to prevent attendance 

· The following is not excluded by the rule against hearsay if the declarant is unavailable: 

· Former Testimony 

· Testimony that: 

· Was given as a witness at a trial, hearing, or lawful deposition 

· (whether during the current proceeding or a different one); and 

· Is now offered against a party who had (or in a civil case whose predecessor in interest had) an opportunity and similar motive to develop it by direct, cross-, or redirect examination 

· Predecessor in interest construed broadly: the OP had opportunity to question, and the motive behind the question was the same 

· Factors to determine if OP had similar motive when previously questioning witness: 

· The type of proceeding in which the testimony was given 

· Trial strategy 

· The potential penalties or financial stakes, and 

· The number of issues and parties 

· In a crim case, the party who had the original opportunity to question must be the same party as the OP in the current case 

· Differentiating between prior inconsistent statements & former testimony: 

	
	Prior inconsistent statements by witness (801(d)(1)(A)) 
	Former Testimony (804(b)(1)) 

	Declarant: 
	-must testify at current hearing or trial 
-must be subject to cross 
	-must be unavailable 

	Content of statement: 
	-inconsistent with current testimony 
	-any content 

	Context of prior statement: 
	-must have been given under penalty of perjury 
-made at any prior trial, hearing, other proceeding or deposition 
	-must have been given as a witness, which implies penalty of perjury 
-made during a trial, hearing, or deposition at which the current opponent (in civil case, a predecessor in interest) had an opportunity and similar motive to develop the testimony 


· CA Rule: worded differently but applied the same 

· Dying Declaration 

· In a prosecution for homicide or in a civil case, a statement that the declarant, while believing his death to be imminent, made about its cause or circumstances 

· Declarant must have subjective belief that death is both close & certain 

· Factors to determine dying declarant's state of mind 

· Statement by the declarant 

· Statements made by medical personnel & others to the declarant 

· The nature & extent of wounds/illness 

· The length of time between the statement & the declarant's death 

· The opinion of medical personnel who treated the declarant about his health 

· May also fall under other exceptions, like excited utterance, state of mind, and medical diagnosis 

· CA Rule: dying declarations are admissible in any criminal proceeding, not just homicide cases 

· Statement against interest 

· A statement that: 

· A reasonable person in the declarant's position would have made only if the person believed it true because when made, it: 

· Was so contrary to the dec's proprietary or pecuniary interest, or 

· Had so great a tendency to invalidate the declarant's claim against someone else, or 

· Exposed the declarant to civil or criminal liability; and 

· CA Rule: includes statements that carry "the risk of making the declarant an object of hatred, ridicule, or social disgrace in the community" 

· Is supported by corroborating circumstances that clearly indicate its trustworthiness (if offered in a criminal case as one that tends to expose the declarant to criminal liability) 

· Factors to determine declarant's / statement's trustworthiness (party offering statement bears the burden of proving trustworthiness) 

· Whether the declarant had pled guilty before making the statement or was still exposed to prosecution 

· Motive/ was there a reason to lie? 

· Did the declarant repeat the statement? Consistently? 

· The party/ies to whom the statement was made 

· The relationship of the declarant with the accused 

· The nature & strength of independent evidence relevant to the conduct in question 

· Defendant must be subjectively aware that the assertion is against his interest 

· Advisory committee note: 

· A statement admitting guilt & implicating another, while made in custody, may well be motivated by a desire to curry favor with the authorities & hence fails to qualify as against interest 

· Mixed statements must be parsed & collateral statements redacted 

	Opposing Party Statements (801(d)(2)) 
	Statements Against Interest (804(b)(3)) 

	Declarant availability immaterial 
	Declarant must be proven unavailable 

	Declarant must be opposing party or someone attributable to opposing party (agent, spokesperson, conspirator) 
	Declarant can be anyone 

	No limit on content 
	Limited to statements meeting the "against interest" standard 

	No personal knowledge or corroboration requirements  
	Declarant must have personal knowledge, corroboration requirement for criminal cases if statement exposes dec. to criminal liability 


· Forfeiture 

· A statement offered against a party that wrongfully caused - or acquiesced in wrongfully causing- the declarant's unavailability as a witness, and did so intending that result 

· Does not have to be the sole motive 

· 'Wrongfully'? 

· Wrongdoing does not have to be a criminal act, but must be improper in some way 

· Courts interpret it to mean: 

· Coercion, undue influence, or pressure to silence testimony & impede the truth-finding function of trials 

· 'Acquiesced'? 

· Evidence that OP tacitly agreed to the wrongdoing is sufficient 

· Conspiracy liability is sufficient 

· Applies when a party intimidates a potential witness 

· Residual Exception 

· Rule 807 

· Under the following conditions, a hearsay statement is not excluded even if it's not admissible under rules 803 or 804: 

· The statement is supported by sufficient guarantees of trustworthiness 

· After considering the totality of the circumstances under which made; & 

· Any evidence corroborating the statement; and 

· Factors to determine if a statement is sufficiently trustworthy: 

· Was the statement made under oath? 

· Did the declarant have 1st hand knowledge? 

· Did the declarant recant the statement? 

· Does other evidence corroborate the statement? 

· Is the corroborating evidence subject to cross? 

· Does other evidence undermine or contradict the statement? 

· Did the declarant have incentive to lie? 

· It's more probative on the point for which it is offered than any other evidence the proponent can obtain through reasonable efforts 

· If the declarant is available, the judge will force he be called instead 

· The statement is admissible only if the proponent gives an adverse party reasonable notice of the intent to offer the statement (incl. its substance and the declarant's name)  

· Notice must be in writing before trial/hearing 

· Or in any form during trial if good cause excuses a lack of earlier notice 

· "narrow misses"  

· Courts have held 807 gives judges discretion to admit evidence that nearly misses the requirements of another hearsay exception 
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· Double hearsay 

· Rule 805 

· Hearsay within hearsay is not excluded by the rule against hearsay if each part of the combined statements conforms with an exception to the rule 

· Attacking a Declarant's Credibility 

· Rule 806 

· When a hearsay statement (or hearsay exempt statement via 801(d)(2)(C-E)) has been admitted in evidence,  

· Doesn't apply to party-opponent exemption for statements made or adopted by the OP (801(d)(2)(A-B)) 

· The declarant's credibility may be attacked 

· And then supported 

· By any evidence that'd be admissible for those purposes if the declarant had testified as a witness 

· The court may admit evidence of the declarant's inconsistent statement or conduct, regardless of when it occurred or whether the declarant had an opportunity to explain or deny it 

· If the party against whom the statement was admitted calls the declarant as a witness, the party may then examine the declarant on the statement as if on cross-examination 

· Evidence included in R 806: 

· Evidence of declarant's bias, prejudice, or interest in the case 

· Statements made by declarant and inconsistent with the hearsay statement  

· Rule 613 

· Evidence that the declarant lacks personal knowledge or the capacity to testify truthfully 

· Rule 602; R 603 

· Reputation or opinion evidence, given by a character witness, that the declarant is untruthful 

· R608(a) 

· Any criminal convictions allowed by 

· R609 

· Once credibility is attacked, the OP may rehabilitate the declarant in any way allowed with witnesses 

· 6th Amendment (Confrontation Clause): 

· Crawford v. Washington 

· Crawford stabbed Lee; he and his wife were taken to police station where police interrogated & recorded wife who said she did not see the victim reach for any weapon, despite Crawford saying he did see so 

· Holding: recordings would violate the confrontation clause. 

· Testimonial hearsay violates CC unless: 

· Dec is unavailable, and 

· ∆ had prior opportunity to cross-examine 

· In all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him 

· To confront = to cross-examine those witnesses 

· Witness = people who make testimonial statements against criminal ∆s 

· "Testimonial" ? 

· Solemn declaration or affirmation made for the purpose of establishing or proving some fact 

· Made under circumstances which would lead an objective witness to reasonably believe that the statement would be available for use at later trial 

· Primary purpose of creating an out-of-court substitute for trial testimony/to establish or prove past events potentially relevant to later criminal prosecution 

· Straightforward testimonial: 

· Formal statements made during litigation 

· Statements responding to conventional police interrogation 

· Straightforward non-testimonial: 

· Business records 

· Statements in furtherance of a conspiracy 

· The ∆'s own statements 

· Statements admitted to prove a point other than the truth of the matter asserted 

· Michigan v. Bryant: Man shot, drives to gas station, bleeding of wound & calls police; 25 minutes after shot, cops come and he tells them "Rick shot me" then dies.  

· Non-testimonial because an ongoing emergency; there may be a maniac with a gun running around 

· Primary purpose test: if the primary purpose of the speaker's interaction with law enforcement is to establish/prove past events potentially relevant to alter criminal prosecution, = testimonial 

· Factors: 

· Whether the interrogator was a law enforcement official 

· The presence or absence of an "ongoing emergency" 

· E.g. was the declarant seeking to get medical help for someone, rather than to accuse another? 

· The informality of the situation 

· Whether similar evidence was regularly admitted 

· The age of the declarant 

· Statements by very young children rarely implicate the confrontation close b/c those children never really intend their statements to substitute for trial testimony 

· Absence of other indications that "the primary purpose of the conversation was to gather evidence for prosecution" 

· Hammon: Cops respond, things in disarray, cops put husband in kitchen then asked the wife what's up.  She told them & signed affidavit explaining abuse 

· This was testimonial b/c the purpose was to help cops build case; violated confrontation clause. 

· Davis: wife called 911 & told the operator that the husband was beating her despite restraining order.  Then husband left. 

· While husband was beating her, purpose was for emergency help; after he stopped, purpose was testimonial 

· Lab reports are confusing! Some are testimonial, some maybe not.  Apply primary purpose test and use best judgement [not on exam] 

· Prosecutor's obligations: 

· Nontestimonial hearsay that's allowed by the hearsay rules 

· Testimonial hearsay where the declarant is available as a witness 

· Testimonial hearsay, declarant is unavailable, but ∆ had prior opportunity to cross-examine. 

· Exceptions? 

· Forfeiture & dying declaration exceptions might still be allowed despite 6A 

Opinion Testimony 

· Expert 

· We want to specially qualify experts b/c juries tend to give deference to their opinions 

· 2 things we must do: 

· Qualify the expert 

· Proponent must demonstrate, by a preponderance of the evidence, that the witness has some specialized knowledge, derived from skill, experience, training, or education 

· Can be qualified generally or specifically 

· Process: 

· Lay foundation with credentials & qualifications 

· Opposing counsel can voir dire the witness to test his credentials 

· The judge rules on the motion to certify the expert 

· Usually grants it 

· Make sure the expert's opinion is allowed under the rules: 

· Rule 702 

· A qualified expert may testify, in the form of an opinion or otherwise, only if: 

· The expert's scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue; 

· The testimony is based on sufficient facts or data; 

· The testimony is the product of reliable principles and methods; and 

· Daubert factors to determine whether testimony is reliable: 

· Whether the theory or technique has been tested 

· Whether it has been subject to peer review/publication 

· The technique's error rate 

· The existence of standards controlling the technique's application 

· Whether the theory or technique has been generally accepted in the relevant scientific community 

· The judge is the gatekeeper who determines reliability; they can use whatever factor(s) that may help determine reliability 

· The Frye rule, still used in some states, allows scientists/experts, rather than judges, to set reliability bounds of expert witnesses 

· CA Rule: Frye rule 

· The expert has reliably applied the principles and methods to the facts of the case 

· Assessing expert evidence: 

· Is the evidence reliable, both in its underlying principles & its application to the case? 

· Does the evidence fit the case & help the trier of fact? 

· Does the danger of unfair prejudice outweigh the probative value? 

· (Rule 403) 

· Special Expert Rules 

· If the expert's testimony requires knowledge of other trial testimony requires knowledge of other trial testimony, the expert may remain in the courtroom even if the judge excludes other witnesses under R615 

· Experts are the only witnesses who can certify documents as learned treatises under R803(18) 

· So they can be read to the jury even though they're hearsay 

· Experts may state conclusions based on their special training or experience 

· Experts do not have to base their opinions exclusively on personal observations; they may rely on a wide range of data, including information (like hearsay evidence) that's not admissible in court 

· Rule 703 

· If experts in the particular field would reasonably rely on those kinds of facts or data in forming an opinion on the subject, they need not be admissible for the opinion to be admitted. 

· But if the facts or data would otherwise be inadmissible, the proponent of the opinion may disclose them to the jury only if their probative value in helping the jury evaluate the opinion substantially outweighs prejudicial effect 

· Reverse 403 

· Rule 705 

· Unless a court orders otherwise, an expert may state an opinion - and give reasons for it- without first testifying to the underlying facts or data 

· But the expert might be required to disclose those facts on cross (by the opponent of the expert) 

· Hypos to experts cannot include facts that are not in evidence 

· Super long hypos that just list all argument may also be precluded by the judge 

· Courts may appoint their own experts (Rule 706(a)) 

· Lay Opinion 

· Results from a process of reasoning & everyday life 

· May be based on particularized knowledge that goes beyond the knowledge of the average person 

· If you can convince the court something is lay opinion, it can be easier to get it into court b/c they won't have to be qualified as an expert, they just have to have personal knowledge 

· Rule 701 

· Permissible if: 

· Rationally based on personal perceptions, 

· Helpful to the trier of fact, and 

· Helpful when they facilitate the presentation of evidence: 

· Convenient 

· Efficient 

· Necessary  

· E.g. "she appeared nervous;" "the box was heavy;" "he looked really tired." 

· Not helpful when the jury can readily draw the necessary inferences and conclusions without the aid of the opinion testimony: 

· "He was driving negligently" 

· "The π caused his own injury" 

· "I think it was second degree murder" 

· Aka making legal conclusions/opinions 

· Not the product of specialized knowledge or expertise  

· Lay opinion typically permitted: 

· Emotional/psychological state of another  

· Angry, nervous, upset, etc. 

· Conventional physical descriptions 

· Tall/short; old/young; strong/weak, etc. 

· Appearance of objects 

· Size, color, shape, texture, etc. 

· Speed of moving objects 

· Ordinary distances 

· Facts vs. opinions: 

· Facts: firsthand observations 

· Opinions: inferences drawn from those observations 

· Rule 704 

· An opinion is not objectionable just because it embraces an ultimate issue 

· Judges still have authority to restrict some of this testimony 

· Most judges find legal conclusions unhelpful (R701) or too prejudicial under R403 

· In a crim case, an expert witness mustn't state an opinion about whether ∆ did/did not have the mens rea required for an element of the charged crime/defense 

· But this all comes down to word choice; expert could testify "his actions are consistent with those of an insane person" 

Privileges 

· Why do they exist? 

· Essential to protect certain socially beneficial relationships 

· Protects people's privacy 

· A valid privilege is based on R104(a) 

· Rule 501 

· The common law, as interpreted by US courts, governs a claim of privilege unless any of the following provides otherwise: 

· The US constitution 

· A federal statute 

· Rules proscribed by the supreme court 

· But in civil cases, state law governs privilege regarding a claim or defense for which state law supplies the rule of decision 

· Attorney-Client Privilege 

· Elements: 

· Communication 

· But not facts underlying the communication 

· Made in confidence 

· Confidentiality breaks in front of 3d parties 

· Between attorney and client  

· Or prospective client 

· For the purpose of obtaining legal advice 

· Who/When 

· Client holds the privilege 

· Attorney cannot waive it 

· It applies in any context 

· Absolute privilege 

· Exceptions: 

· If lawyer's services were sought in furtherance of a crime/fraud 

· Breach of duty by client or atty 

· Defense against malpractice 

· CA: codifies this 

· Joint clients 

· Who qualifies as a client in a corporate setting?  

· Upjohn case 

· The managers provided information directly to the company's counsel to help the company secure legal advice 

· They provided this information in response to a superior's request 

· The communications related to matters within the scope of the manager's duties 

· All parties treated the comms as highly confidential 

· The privilege applies to the managers, but belongs to the corporation 

· Work Product Doctrine 

· Applies only to materials prepared in anticipation of litigation 

· Mental impressions, conclusions, opinions, legal theories 

· Absolute protection 

· Not limited to communications between a lawyer & client 

· E.g. lawyer could assign an accountant to create a form in anticipation of tax litigation; form = work product 

· Qualified protection for facts 

· Disclosure if special need and opposing counsel can't obtain substantial equivalent without undue hardship 

· Spousal Privilege 
	· Spousal Testimonial Privilege 
	· Marital Communications Privilege 

	· Spouse is a criminal ∆ 

· Criminal proceeding or grand jury investigation 

· CA Rule: applies in both criminal and civil proceedings 
	· Applies at all stages of all judicial proceedings 

	· During the life of the marriage 

· Privilege ends when the marriage ends 
	· Continues after marriage ends 

	· Applies to information obtained before marriage 
	· Only protects communications made during the life of the marriage 

· Nothing from before or after the marriage 

	· Shields any information learned, not just communications 
	· Only protects communications 

· Made in confidence 

	· The witness, not the ∆ spouse, controls the privilege 
	· Both spouses control 

· Neither can waive without the other's consent 

	· Purpose is to foster strong marriages & create zone of privacy for married people 
	· Purpose is to foster strong marriages & create zone of privacy for married people 


· Exceptions: 

	· Legal proceedings between spouses 
	· Legal proceedings between spouses 

	· Prosecution for crimes against spouse/children 
	· Prosecution for crimes against spouse/children 

	· Sham/dead marriages 

· E.g. "married" but living with other people; haven't talked in a decade 
	· Crime-fraud 

· has to be a joint crime, and communication about that crime 


· Psychotherapist-patient Privilege 

· Applies to social workers, psychiatrists, psychologists 

· Includes: communications made to one of the above^ for the purpose of diagnosis or treatment of a mental or emotional problem 

· Patient may waive the privilege if he puts his mental condition at issue during trial 

· Broad view: raising sanity/mental issue = waiver 

· Narrow view: if placing the privileged communications themselves at issue = waiver 

· Dangerous patient exemption 

· Most therapists have duty to report intended crime 

· Courts split whether this means a compulsion to testify 

· CA Rule: Cali has patient-physician privilege (not recognized federally), works basically the same as above 

· Executive Privilege 

· Protects POTUS & her close advisors 

· 2 levels: 

· Military, diplomatic, and national security secrets 

· Absolute  

· President's more generalized interest in confidentiality  

· Qualified 

· Can be overcome by sufficient showing of need 

· Clergy-Communicant Privilege 

· Elements: 

· Communications 

· Made in confidence 

· By a person seeking spiritual counseling 

· To a member of the clergy 

· Who/When? 

· Communicant controls 

· No crime-fraud exception, but some states require disclosure re: sex abuse 

· 5A Right Against Self Incrimination 

· Absolute 

· Shields testimony that might subject the individual to criminal liability 

· Doesn't apply to DNA/fingerprints, etc. 

· Privilege to avoid testifying 

· Don't even have to take the stand 

