Evidence

December 4


I. The Trial Process and Proving Your Case

i. Trial Mechanics
1. Trial Structure
a. Opening statements, presentation of evidence, post-evidence matters, closing arguments 
b. Post-trial: Jury instructions, jury deliberations and verdict, post-trial motions, appeal
c. Examining witnesses 

1. Direct exam

i. 611 – No leading questions on direct exam. Can have leading questions when necessary to develop a witness testimony (ex: hostile witness)  

a. Note: can on cross exam
ii. 611(b) the direct limits the scope of cross. Can’t go beyond direct exam but can address witness credibility. Cross includes impeachment. 

iii. 611(c) objections to the form of the question (hazing) or admissibility of the answer
2. Cross exam
3. Redirect exam 

4. Recross exam 
2. Judicial control
a. 611(a) The court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to:
i. make those procedures effective for determining the truth;
ii. avoid wasting time; and
iii. protect witnesses from harassment or undue embarrassment.
b. Rule of completeness 

i. 106 – Rule of completeness. Judge can order a party to introduce more evidence to give context. This allows other side to jump in and introduce evidence that should be compared at that time. Only writings and recorded statements. 
106 If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part — or any other writing or recorded statement — that in fairness ought to be considered at the same time.
ii. 614 - court can call their own witnesses/ question the witnesses themselves. 
3. Juries and Confidentiality 

a. 606 – Juror can’t testify when serving on the jury or about statement made/ mental processes/ things during the vote. 
1. 606(b)(2) exceptions:
a. Extraneous prejudicial information (ex: phone/news)
b. Outside influence (ex: bribe/threats)
c. A mistake on the verdict form 
2. None of the 606(b) exceptions applied in Tanner. One of the jurors tried to come forward after a conviction. Claimed the jurors were high and drunk most of the time, said D didn't get a fair trial. 
a. Ct didn't allow the witness to testify. Jurors decisions are final. Letting him testify would open a can of worms, disrupt the finality of the process.
4. Preserving Error 

a. 103 – can only preserve an error to admit or exclude evidence if it affects the substantial right (needs to influence the verdict). 

i. If judge admits evidence need to timely object and state specific ground. 

ii. If ruling excludes evidence, need to inform the court of its substance by offer of proof

b. Takeaway: object all the time. CA doesn't have a plain error provision, appeals cts can’t find errors themselves that weren’t preserved for appeal/ objected. 
ii. Competence
1. Requirements to testify:
a. Must be competent 
i. 601 – by default, every witness is competent. 
ii. Civil case, state law governs. 
a. CEC 701 – (CA law) A person is disqualified to be a witness if he or she is: 

1. Incapable of expressing himself or herself concerning the matter so as to be understood, either directly or through interpretation by one who can understand him; or 

2. Incapable of understanding the duty of a witness to tell the truth.
b. Dead Man Statutes: state law only, prohibits a party from testifying about certain dealings with someone who’s dead, when the deceased person’s estate is a party in the case. 
b. Must have personal knowledge (except experts)
i. Personal Knowledge: firsthand knowledge acquired by direct perception through one of the 5 senses.
ii. 602 – Witness can only testify to a matter if they have personal knowledge of the matter. Prove PK with witness’ own testimony. 
a. PK not required for expert testimony. 

c. Oath
i. 603 – oath or affirmation to testify truthfully required. No special verbal form required, just need to promise to tell the truth. 
ii. Can’t say “I promise to tell the truth”  
2. Not competent if: 

a. Lack personal knowledge 
b. Wont promise to tell the truth

c. Barred by state competency rules like Dead Man statutes

d. Judges, Jurors and Lawyers at times 

iii. Relevance 
1. Evidence has to be relevant
a. 402 - Relevant evidence is admissible unless any of the following provides otherwise:

i. the United States Constitution;

ii. a federal statute;

iii. these rules; or

iv. other rules prescribed by the Supreme Court

b. Irrelevant evidence is not admissible.

c. 401 low standard for relevance - Evidence is relevant if:

1. (a) it has any tendency to make a fact more or less probable than it would be without the evidence; and

2. (b) the fact is of consequence in determining the action.
2. Relevance’s undemanding standard
a. Standard = any tendency. Doesn’t mean sufficient alone to prove a fact of consequence
b. Relevance: Make a fact of consequence more or less probably true 
3. 403 Balancing test: probative value vs. unfair prejudice exc.
a. 403 allows a court to exclude relevant evidence if:
1. its probative value is substantially outweighed by a danger of 

i. unfair prejudice, 

ii. confusing the issues, 

iii. misleading the jury, or

iv. undue delay, wasting time, or needlessly presenting cumulative evidence.
b. Probative value: how much does it help the jury?
1. Strength of inference
2. Certainty of evidence (not credibility, have to assume they’re telling the truth)
3. Need for evidence
c. Two general grounds for exclusion 
1. Accuracy: misleading info
2. Efficiency: time
d. Favors admission: exclusion only if UNFAIR prejudice SUBSTANTIALLY outweighs probative value
e. Judge has a lot of discretion
f. Redaction and Limiting Instruction as alternatives to exclusion

g. 403 typically the last rule you address when excluding evidence 
h. Cases: 
a. U.S. v. Hitt – D was convicted of owning a gun, prosecution wanted to introduce evidence of a photo of 9 other guns along w his gun. D objected. Admissible?
i. No. Ct reversed – the photograph was highly prejudicial. 
b. Old Chief – D charged with being a felon w/ a weapon. P wanted to admit evidence a record of assault to prove he was a felon. Prejudicial?
i. Yes. Ct found you only have to prove he’s a felon, jury doesn't need to know what type of felon he was. Evidence not admissible b/c prejudice outweighs probative value. 
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4. Limiting instruction
a. Purpose: tells the jury/fact finder to ignore certain issues
b. 105 - If the court admits evidence that is admissible against a party (but not against another party) or for a purpose (but not for another purpose), the court, on timely request, must restrict the evidence to its proper scope and instruct the jury accordingly.

1. Avoids exclusion

2. Prevents bad use of evidence (maybe)
5. Relevant evidence is inadmissible to prove fault or liability 
**all require showing the purpose of the evidence and cause unfair prejudice
a. Subsequent remedial measures – 407
i. Used to remedy a defect, anything done to make anything seem less likely in the future 

ii. Not admissible to prove: 

1. negligence, 

2. culpable conduct, 

3. defect in product or design, 

4. need for warning or instruction
iii. Only bars admission that occur after P’s injury

iv. May be admissible to prove:

1. Ownership or control

2. Feasibility (narrowly interpreted)
3. Impeach credibility (discrediting a witness)  

v. Note: doesn't prohibit subsequent remedial measures by a 3rd party. 
b. Settlement offers and negotiations in civil (408) and criminal cases (410)

i. 408 - broad rule, bars admission of civil settlement offers, conduct and statements made during negotiations. Encourages settlement. 
a. Prohibited Uses. Evidence of the following is not admissible — on behalf of any party — either to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or a contradiction:

1. furnishing, promising, or offering — or accepting, promising to accept, or offering to accept — a valuable consideration in compromising or attempting to compromise the claim; and

2. conduct or a statement made during compromise negotiations about the claim — except when offered in a criminal case and when the negotiations related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority.
ii. Limits on 408: inadmissible if statement: 

a. Was made after claim arose

b. Claim must be disputed as to validity or amount

c. Made during compromise/settlement negotiations

d. Offered to prove fault/liability or to impeach prior inconsistent statements 

iii. 410 criminal equivalent to 408. Excludes criminal plea bargaining evidence. 
a. 410 Prohibited Uses. evidence of the following is not admissible:

1. a guilty plea that was later withdrawn;

2. a nolo contendere plea;

3. a statement made during a proceeding on either of those pleas under Federal Rule of Criminal Procedure 11 or a comparable state procedure; or

4. a statement made during plea discussions with an attorney for the prosecuting authority if the discussions did not result in a guilty plea or they resulted in a later-withdrawn guilty plea.

iv. 410(b) Exceptions. The court may admit a statement:
1. in any proceeding in which another statement made during the same plea or plea discussions has been introduced, if in fairness the statements ought to be considered together (rule of completeness); or

2. in a criminal proceeding for perjury or false statement, if the defendant made the statement under oath, on the record, and with counsel present. (perjury prosecutions, D waives) 

v. 410 does not exclude:

1. A guilty plea that is not withdrawn

2. Asking for leniency in charging without indicating pleas possibility 

3. Asking for dismissal of charges against a third party 

4. statements to cops unless they’re agents of the prosecutor
vi. Mezzanato’s Reach: Can a D waive 410?

a. “No plea discussion unless you waive FRE 404 and agree that any and all character evidence is admissible against you” 

c. Medical payments – 409
i. Offers to pay medical expenses excluded when offered to prove liability. More narrow than 408
d. Liability insurance – 411
i. Can’t be used to prove whether the person acted negligently but can be used to prove bias/ prejudice OR agency/ownership/ control
a. Can be used for “another purpose” ex: industry custom
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iv. Physical Evidence
1. 901(a) – Physical evidence must be authenticated.  
a. The proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is.
1. Low standard. 
b. For real evidence, it’s usually, by:

1.  personal knowledge (901(b)(1))
2.  readily identifiable characteristics (901(b)(4)), or

3.  chain of custody (901(b)(1))
i. Common generic items

ii. Usually need testimony of each person who had the given item

iii. Show item is in same condition or explain changes 

iv. Doesn't need to be perfect 901(a)
a. Defect goes to weight, not admissibility 

2. 901(b)(1) or 901(b)(9) Recordings/ photos 
a. Need to be authenticated – that the device was working properly 
3. Demonstrative evidence: things that illustrate other evidence. 

a. Authentication has to be fair and accurate, someone has to testify it is fair and accurate. 

4. Written documents 

a. Signature alone is not enough. Must show genuineness of signature – witness saw it signed (901(b)(1)) or recognizes signature (901(b)(2)); jury or expert can compare signature to authenticated exemplar (901(b)(3)).

b. Contents, letterhead – 901(b)(4).

c. Public records – 901(b)(7).

d. Ancient documents = 20+ years old, in a likely place, non-suspicious condition. 901(b)(8).

5. 901(b)(5) Voice ID 
a. Someone with personal knowledge has to identify the voice. 

6. 902 Self authenticating documents
a. Ex: birth certificates 
v. Witnesses on the Stand – impeachment
1. Impeachment: attack on credibility of witness
a. Broad: attack credibility (ex: witness not a truthful person)
b. Specific: attack bias 
c. Theory of relevance, but impeachment evidence may also be substantive evidence 
2. 607 – each party impeach anyone 
3. Intrinsic evidence: through the questioning of the witness. Always permissible (as long as relevant).
4. VS: Extrinsic evidence: anything else, including documents, recordings, and another witness. Generally allowed, but restrictions exist.
a. 403 and 611 – prohibit extrinsic evidence of a prior inconsistent statement on a purely collateral (unimportant) matter 
i. Outweighs probative value 403
ii. Disrupts orderly presentation of evidence 611
2. but can on non-collateral matter 
b. Extrinsic evidence allowed on convictions to prove character for truthfulness 609
5. Classic lines of attack - impeachment: 
a. Incapacity: showing they lacked the opportunity to show they observed events they claim to perceive or mental capacity. Ex: eyesight/hearing. Subject to 403. 
1. Extrinsic evidence allowed (though may be excluded if witness admits incapacity).

b. Bias: reason to lie/ slander testimony. Always relevant. 
1. Ex: Family, employment relationship, Common affiliation, Feelings for or against a victim/ category of people, Plea deal, Payment for testimony; or payment if a particular side wins, book deal after the trial.

2. Specific acts and statements admissible to impeach bias. 

3. Extrinsic evidence allowed (though may be excluded if witness admits bias). Subject to 403. 
c. Contradiction: typically admissible for 2 reasons: relevance and contradiction 
1. Collateral matter rule: can’t introduce extrinsic evidence to contradict a witness on collateral matter (unimportant/doesn’t have value for determining case) 
a. Can ask on cross but not add evidence 
b. Extrinsic evidence allowed, but not to prove a contradiction on a collateral matter.

d. Inconsistency: Impeachment with prior inconsistent statements
1. 613 – witnesses prior inconsistent statement 
a. Need not show a prior statement to the witness before asking about it, but must show it to opposing counsel if asked.

b. Extrinsic evidence of prior statement admissible only if witness is given the opportunity to explain/deny the statement and adverse party has opportunity to examine the witness about it; or if justice requires.

ii. Collateral matter rule applies.
iii. Always can ask on cross (note to self – confirm this)
iv. Extrinsic evidence allowed (though may be excluded if witness admits prior inconsistent statement, or it’s on a collateral matter).
e. Dishonesty: 608 witnesses character for truthfulness/untruthfulness
1. 608: Can attack witness credibility to show character for truthfulness/ untruthfulness through reputation or opinion evidence. 608(b) excludes extrinsic evidence. 609 allows evidence of prior criminal conviction to show character for truthfulness/ untruthfulness. 
a. 608(a) Reputation or Opinion Evidence. A witness’s credibility may be attacked or supported by testimony about the witness’s reputation for having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about that character. But evidence of truthful character is admissible only after the witness’s character for truthfulness has been attacked.
b. 608(b) Specific Instances of Conduct. Except for a criminal conviction under Rule 609, extrinsic evidence is not admissible to prove specific instances of a witness’s conduct in order to attack or support the witness’s character for truthfulness. But the court may, on cross, allow them to be inquired into if they are probative of the character of truthfulness or untruthfulness of:  

(1) the witness; or

(2) another witness whose character the witness being cross-examined has testified about.

2. Character for truthfulness:
a. Specific prior acts to impeach: 
1. On cross-examination;

2. Good faith basis;

3. No extrinsic evidence – stuck with witness’s answer;

4. Make sure they are prior acts of the witness being impeached, and not acts by someone else;

5. 403 may prevent questions
b. Opinion and Reputation
1. 608(a) permits reputation or opinion evidence about any testifying witness’s character for truthfulness

2. Party attacking credibility goes first (no bolstering before attack).

3. Must lay foundation for reputation/opinion testimony.

4. No specific acts on direct.

5. On cross, can ask witness if she is aware of specific acts probative of character for truthfulness

6. No extrinsic evidence of specific acts.

3. Ask about specific acts probative of character for truthfulness on cross, but no extrinsic evidence to prove the act. No specific acts on direct. 
4. 609 – impeach witnesses character for truthfulness – evidence of a criminal conviction: 
i. 609(a)(1) Crimes punishable by a year or more (felonies), and
a. (A) must be admitted, subject to Rule 403, in a civil case or in a criminal case in which the witness is not a defendant; and

b. (B) must be admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant; 
Note: Unfair Prejudice of Convictions to Impeach

· Higher for criminal defendant witness than for other witnesses

· Higher when conviction offered to impeach is similar to charged crime

· Probative value of convictions to impeach: age of conviction, link between act and disposition for untruthfulness, intervening behavior, centrality of credibility 
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ii. 609(a)(2) Crimes that involve a dishonest act or false statement
a. No balancing. Admissible whether misdemeanor or felony and same as charged crime or totally unrelated. Admissible regardless of who witness is. 
b. Only limit = 609(b)

c. Ex: Fraud, Perjury, Embezzlement, Counterfeiting/forgery
iii. 609(b) Limit on Using the Evidence After 10 Years.  More than 10 years have passed since the witness’s conviction or release from confinement for it, whichever is later. Evidence of the conviction is admissible only if:
a. its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect; and
b. the proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest its use.
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6. Cases
a. U.S. v. Abel - Prosecution witness (#1) says “defendant did it.” Defendant calls his own witness (#2) to impeach #1, saying  “#1 told me in jail that he was going to lie on the stand to get a deal from the government.” 

b. Prosecutor recalls #1 to impeach #2, by eliciting testimony, based on #1’s personal knowledge, that #2 and Defendant are in the Aryan Brotherhood, a secret prison gang that requires its members always to deny the existence of the organization and commit perjury, theft and murder on each member’s behalf.

1. Keep name of gang from jury, delivery relevant portions. 
c. U.S. v. Chaco – aggravated sexual assault charge. D has 4 prior convictions: robbery, B&E, false imprisonment. Govn’t admits them but prevents jury from learning of specific crimes. 
II. Character Evidence and Past Acts  

i. Character evidence
Character evidence: tendency for a person to do something. 
· Lawless and law-abiding

· Violent and peaceful

· Liar and truthful/trustworthy

· Intemperate (hot-tempered) and cool

· Cruel and kind

· Careless and careful
404 bars all character evidence. Exceptions for:  
1. Truthfulness of a witness 404(a)(3) (references 607, 608, 609 – impeachment)
2. Criminal D opens the door 404(a)(2)
3. if character = element to be proved 405
4. Sexual assault and child molestation cases

5. Habit evidence 406
6. Specific acts offered for another non-propensity purpose 404(b)(2)
404 (a) Character Evidence.
(1) Prohibited Uses. Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait.
(2) Exceptions for a Defendant or Victim in a Criminal Case. The following exceptions apply in a criminal case: Note: Defendant holds the key.
(A) a defendant may offer evidence of the defendant’s pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it;
(B) subject to the limitations in Rule 412, a defendant may offer evidence of an alleged victim’s pertinent trait, if the evidence is admitted, the prosecutor may:



(i) offer evidence to rebut it; and



(ii) offer evidence of the defendant’s same trait; and
(C) in a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor.
(3) Exceptions for a Witness. Evidence of a witness’s character may be admitted under Rules 607, 608, and 609.
(b) Crimes, Wrongs, or Other Acts. 
(1) Prohibited Uses. Evidence of a crime, wrong, or other act is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character.
(2) Permitted Uses; Notice in a Criminal Case. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident. On request by a defendant in a criminal case, the prosecutor must:
(A) provide reasonable notice of the general nature of any such evidence that the prosecutor intends to offer at trial; and
(B) do so before trial — or during trial if the court, for good cause, excuses lack of pretrial notice.
405 governs how to prove character. 

· ON direct, the witness may testify only to her opinion or the victim’s reputation in the community for possessing the trait

· ON cross, the opponent can about specific instances. 

1. Truthfulness of a witness 404(a)(3) (references 607, 608, 609 – impeachment)
2. Criminal D opens the door 404(a)(2)
· Criminal D holds the key. Character evidence can’t come in unless D acts first by: 
1. Defendant introduces evidence of his own good character, 

a. If D introduces evidence of his own good character (peaceful), govt can rebut with evidence of Defendant’s bad character (violent). Limited to same trait. 404(a)(2)(A)
2. Defendant attacks victim’s character, or

a. Response: govt can rebut with good victim character evidence, 404(a)(2)(B)(i), and evidence of defendant’s bad character, 404(a)(2)(B)(ii). Must be same trait.
3. Defendant claims homicide victim was first aggressor.
a. Response: govt can introduce evidence of victim’s peacefulness. 404(a)(2)(C)
3. if character = element to be proved 405
Rule 405: Exception, Character = Element 
· When character is an issue/ element to be proven, reputation, specific acts, opinion permissible because proponent is not proving character to prove act in conformity

· Examples: 

· Libel or defamation suits 

· Child custody cases

· Negligent hiring or entrustment

· Opinion, reputation and specific acts evidence permissible 
· Example:

· Prior act of parenting to show character for bad parenting to show bad parenting on a particular occasion - barred by 404
· VS. Prior act of parenting to show character for bad parenting in a custody dispute- admissible
4. Sexual assault victims and child molestation cases
412 – Sex-Offense Cases Rape Shield Law: 
Criminal: Goes further than 404, doesn't allow D to open door to character evidence. Prevents evidence of: victims sexual behavior and victims sexual predisposition (both broad). 
Exceptions: 

· Physical evidence explanation

· Consent – specific evidence of sexual behavior between victim and defendant 

· Violate D’s constitutional rights

· Mostly goes to impeach the witness, doesn't shield victim from impeachment 

Civil: Court can admit evidence of victims sexual behavior and victims sexual predisposition if probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. Note: Reverse 403. 
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412 (a) Prohibited Uses. The following evidence is not admissible in a civil or criminal proceeding involving alleged sexual misconduct:


(1) evidence offered to prove that a victim engaged in other sexual behavior; or


(2) evidence offered to prove a victim’s sexual predisposition.

(b) Exceptions.

(1) Criminal Cases. The court may admit the following evidence in a criminal case:



(A) evidence of specific instances of a victim’s sexual behavior, if offered 
to prove that someone other than the defendant was the source of semen, 
injury, or other physical evidence;



(B) evidence of specific instances of a victim’s sexual behavior with 
respect to the person accused of the sexual misconduct, if offered by the 
defendant to prove consent or if offered by the prosecutor; and



(C) evidence whose exclusion would violate the defendant’s constitutional 
rights.


(2) Civil Cases. In a civil case, the court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy.
Note: Past sexual behavior: activities that involve actual physical contact vs. sexual predisposition: actions with a sexual connotation. 
413-415: Evidence of defendant's commission of other offenses of sexual assault is admissible if relevant. 

·  Prosecution/Plaintiff can open the door

·  Broad definition of “offense of sexual assault” (and no conviction required)

·  Must use specific acts

·  Admissible to prove character to prove act in conformity 
· reject concern that juries will overvalue/misuse propensity evidence
413: Sexual assault case, defendant’s prior acts

Rule 413. Similar Crimes in Sexual-Assault Cases
(a) Permitted Uses. In a criminal case in which a defendant is accused of a sexual assault, the court may admit evidence that the defendant committed any other sexual assault. The evidence may be considered on any matter to which it is relevant.

(b) Disclosure to the Defendant. If the prosecutor intends to offer this evidence, the prosecutor must disclose it to the defendant, including witnesses’ statements or a summary of the expected testimony. The prosecutor must do so at least 15 days before trial or at a later time that the court allows for good cause.

(c) Effect on Other Rules. This rule does not limit the admission or consideration of evidence under any other rule.

(d) Definition of “Sexual Assault.” In this rule and Rule 415, “sexual assault” means a crime under federal law or under state law (as “state” is defined in 18 U.S.C. § 513) involving:


(1) any conduct prohibited by 18 U.S.C. chapter 109A;


(2) contact, without consent, between any part of the defendant’s body — or an object — and another person’s genitals or anus;


(3) contact, without consent, between the defendant’s genitals or anus and any part of another person’s body;


(4) deriving sexual pleasure or gratification from inflicting death, bodily injury, or physical pain on another person; or


(5) an attempt or conspiracy to engage in conduct described in subparagraphs (1)–(4).

414: Child molestation, defendant’s prior acts

Rule 414. Similar Crimes in Child Molestation Cases
(a) Permitted Uses. In a criminal case in which a defendant is accused of child molestation, the court may admit evidence that the defendant committed any other child molestation. The evidence may be considered on any matter to which it is relevant.

(b) Disclosure to the Defendant. If the prosecutor intends to offer this evidence, the prosecutor must disclose it to the defendant, including witnesses’ statements or a summary of the expected testimony. The prosecutor must do so at least 15 days before trial or at a later time that the court allows for good cause.

(c) Effect on Other Rules. This rule does not limit the admission or consideration of evidence under any other rule.

(d) Definition of “Child” and “Child Molestation.” In this rule and Rule 415:


(1) “child” means a person below the age of 14; and


(2) “child molestation” means a crime under federal law or under state law (as “state” is defined in 18 U.S.C. § 513) involving:



(A) any conduct prohibited by 18 U.S.C. chapter 109A and committed with a 
child;



(B) any conduct prohibited by 18 U.S.C. chapter 110;



(C) contact between any part of the defendant’s body — or an object — and 
a child’s genitals or anus;



(D) contact between the defendant’s genitals or anus and any part of a 

child’s body;



(E) deriving sexual pleasure or gratification from inflicting death, bodily 
injury, or physical pain on a child; or



(F) an attempt or conspiracy to engage in conduct described in 
subparagraphs (A)–(E).
415: offenses in civil action concerning sex assault or child molestation
· California has no equivalent to 415.

· But it allows evidence of prior acts of domestic violence to be offered by prosecutors in domestic violence cases.

5. Habit evidence Rule 406
Habit is admissible on a propensity theory: Habit vs. Character: 
· Specific and routine (more specific than character) 
· Morally neutral

· More probative than character evidence

· Less prejudicial than character evidence

· Needed (for routine, repetitive behavior)

Habit testimony: 

· Specific instances described, or opinion based on large number of instances

· No reputation testimony - hearsay

· Need not be corroborated 

Propensity evidence:  

· Specificity of conduct

· Distinctiveness of situation

· Regularity of conduct
Routine practice or similar happenings allowed: Can enter propensity evidence b/c don't have characters: 
1. Organizational propensity, to prove conduct in conformity on a specific occasion.

2. Organizational liability based on a policy, pattern/practice or notice of prior similar incidents.

3. Characteristics of objects

6. 404(b)(2) Specific acts offered for another non-propensity purpose

404(b)(2): Permitted Uses; Notice in a Criminal Case. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident. On request by a defendant in a criminal case, the prosecutor must:



(A) provide reasonable notice of the general nature of any such evidence that 
the prosecutor intends to offer at trial; and



(B) do so before trial — or during trial if the court, for good cause, excuses lack 
of pretrial notice.
Note: Sufficiency standard low, doesn’t have to be convicted, just someone saying they saw it. 
· 104 sufficiency standard for 404 
· Burden of proof: Low. 104(b) sufficiency standard. 
· 104(a): preponderance of the evidence standard preliminary questions: 

· Most preliminary questions of admissibility, including

· Qualification of witness as expert

· Existence of Privilege

· Admissibility of hearsay

· 104(b): Sufficiency standard preliminary questions: (low standard)
· Used for: 404(b)(2) and 412-415
· Judge needs to determine there is a sufficient evidence of the other act that a reasonable jury could find it occurred 

· NOT beyond a reasonable doubt or clear and convincing 

· Questions of conditional relevance, including

· Personal knowledge of witness under FRE 602

· Authentication under FRE 901 

· Prior acts under 404.

Permitted uses, non-propensity purposes: Key: articulate a non-character, non-propensity theory of relevance for the act you want to get in
1. Motive: Past act offered not to show bad character, but to provide a reason to commit the charged act.
a. Tax liability from tax evasion to show motive to commit arson (collect insurance)

b. Prior bank robbery to show motive to kill a police officer who had stopped the person (avoid capture)

c. Prior drug deal gone bad to show motive to kill the victim (revenge)
2. Opportunity: Specific act offered not to show bad character, but to show how defendant had the chance to commit the charged act.
a. Entering hotel room with key to steal wallet to show access to locked rooms

b. Evidence of an affair to prove opp’y to kill a woman with no sign of forced entry

c. Evidence of a burglary that netted a gun to show opp’y to use the same gun to shoot someone a week later

3. Preparation/Plan: Past acts not to show bad character, but to show a chain of events that ends in the charged conduct.

a. bank robbery to provide financial means to carry off a subsequent crime

b. Stealing burglar’s tools from hardware store, or stealing a car that was used as the getaway vehicle in a bank robbery  
4. Mistake, Accident, Doctrine of Chances: Past acts not to show bad character, but to show that the charged act was not a mistake or an accident.
5. Knowledge/Intent: Past acts not to show bad character, but to show that defendant had requisite knowledge or intent to make charged act unlawful.

a. Presumption = we don’t forget things we once knew

b. Prior drug dealing conviction to prove that defendant knew the substance he transported was cocaine

c. Prior hack into secure database to prove defendant knows how to hack into secure database
6. Identity/M.O.: Past acts not to show bad character, but to show a modus operandi – distinct conduct, or pattern of behavior, that is so similar to the charged act that it proves that the same perpetrator did them all.

Note: Specific Acts Hoops: 
1. Sufficient evidence to support a finding that the person was culpably involved in the act. 104(b) standard. Huddleston – permissible purposes and relevance need to be brought up together. 
2. Reasonable notice in criminal case
7. Cases:

1. Zackowitz - Charged with murder. Claims self-defense and heat of passion when someone insulted his wife. At time of killing, he owned three pistols and a tear-gas gun. Lower court improperly introduced evidence the man owned multiple guns, not fair. 

(i) Low probative value for this character evidence
(ii) Weak propensity inference – just b/c people has behaved violently/ lied in the past doesn't mean they are going to lie in the future. 

2. Gabbard v. Commonwealth- Convicted by a jury of wanton murder in 2007 – shot and killed his GF. Evidence of while having dinner with friends, shot and killed a Furby toy b/c annoying. Trial court said it was relevant to show he was a good shot. Appeals ct: low probative value but comes with a lot of prejudice. Appellate court says 403, prejudice is too high to be admitted to jury given theory of relevance its offered to prove. 
ii. Rehabilitation

1. Reputation for truthfulness

2. Prior consistent statements

III. Hearsay 
Out-of-court statement a party offers to prove the truth of the matter asserted in the statement. 

i. Hearsay definition & general rule of exclusion 
1. 801(c): “Hearsay” means a statement that:

a. the declarant does not make while testifying at the current trial or hearing; &
b. a party offers in evidence to prove the truth of the matter asserted in the [declarant’s] statement.
2. Concerns: 
a. Perception, Memory, Ambiguity/Narration, Sincerity/Truth
3. Analysis:

a. Witness: testifies at trial/hearing
b. Declarant: Person who made the statement 

(i) Communication reflects the speaker’s personal knowledge (602 – PK)

(ii) Can’t be a machine/ animal

c. Statement: intended as an assertion. Can also be non-verbal conduct. 

(i) Ex: man ringing bell to say “yes” – an assertion. Making an X on underage person at a bar – Hearsay. 
(ii) Could be lying/deceptive but intentional 
(iii) Unstated/Implied Assertions
1. “That SUV driver must be drunk” “Watch out, lady”
2. Hearsay if the declarant intended to assert the implied belief, and the statement is offered as evidence of that belief’s truth (need an exception for it to be admissible).

3. Not hearsay if the declarant did not intend to make the implied assertion (it can be admitted to prove the truth of the belief).
d. Out of Court? 

(i) Witness relaying something they previously said is out of court.  

(ii) Nonhearsay use: out of court statements are not always hearsay. 

1. Effect on listener/notice: Truth of the assertion doesn't matter. 

a. Ex: SUV ran red light, driver said tis my mechanics fault, he messed up the breaks. If Ds theory, P may want to put on evidence someone overheard the mechanic say “your breaks are bad.” Not hearsay, used to prove driver was put on notice of this potentially dangerous situation. 

2. Legally binding statements: defamation, offer/acceptance, gift, threat, bribe. 
a. Ex: I have a bomb in my backpack, I accept your offer. 

e. Purpose/ Truth of the matter asserted: 

(i) Q1: What does D assert? 

(ii) Q2: Relevance, is it offered to prove the truth of the matter? 
4. General rule of exclusion: 802 prohibits generally except for provided in 801-807
a. Hearsay is not admissible unless any of the following provides otherwise:

1. a federal statute;

2. these rules; or

3. other rules prescribed by the Supreme Court.
ii. Categories of general hearsay exceptions and exemptions: 
1. 801(d) – “Not Hearsay” Exemptions
2. 804-805 – Exceptions: apply only if declarant is unable to testify in court 
3. 803 – 23 Exceptions
4. 807 – Residual exceptions, exception that falls outside the other 30. Judge decides. 
iii. Hearsay Exemptions 801(d) (hearsay that is considered “not hearsay”)

1. 805: Hearsay within hearsay is not excluded by the rule against hearsay if each part of the combined statements conforms with an exception to the rule.

2. Prior statements of Witness 801(d)(1)
a. Admissible for their truth of the matter asserted 
(i) They said it

(ii) Offered against them 

b. ALL require: 

(i) Declarant is testifying at trial

(ii) Declarant is subject to cross examination about the subject

1. Minimal requirement, just must be willing to respond. Owens. 
c. Types of statements admissible: 
(i) 801(d)(1)(a) Statements inconsistent with witness’s prior court testimony 
1. Statements have to be inconsistent

2. Under penalty of perjury 

3. At a trial/ hearing / legal proceeding 

4. Compare with CA Rule (broader): CEC 1235 
a. all prior inconsistent statements are admissible for their truth, even those not originally made under oath, so long as the witness is given an opportunity to deny/explain the prior statement. 
5. Compare with 613: prior inconsistent statements

a. Not hearsay b/c not offered to prove the  truth of the statement but to show witness made a prior inconsistent statement 
(ii) 801(d)(1)(b) Consistent with testimony 
1. Relevant to rehabilitate after credibility attacked. Often excluded under 403.

2. To admit them for their truth: must be 

a. made before a motive to fabricate or improper influence arose (Tome) or 
b. rehabilitate witness after her credibility was attacked in some other way (inconsistency, faulty memory, bias)

3. Note: Mostly looking at timing after motive to lie

4. Compare with CA Rule: CEC 1236 – any statements consistent with trial testimony that predate a prior inconsistent statement introduced by the other party can come in to rehabilitate credibility, even without a motive to fabricate.

(iii) 801(d)(1)(c) Pretrial identification of a person

1. Ex: Police lineup. Hearing a voice counts

2. Identifies a person as someone the declarant previously perceived. Not a description, have to identify them. 
3. If a declarant testifies and is subject to cross examination about a prior ID, the declarant prior ID can be admitted for the truth of the matter asserted

4. Prior IDs need not have been made under oath, and it doesn't matter if they are consistent or inconsistent with declarant’s trial testimony. 

5. Compare with CA: CEC 1238 additionally requires:

a. prior ID was made at a time when the crime or other occurrence was fresh in the witness’s memory, and

b. The witness testifies that he made the ID and that it was a true reflection of his opinion at the time
3. Opposing Party Statements 801(d)(2)
a. Admissible for their truth 

b. Statement was offered against an opposing party
c. No personal knowledge required 

d. Multiple party litigation: 

(i) If multiple plaintiffs or defendants, a statement by a P or D is only admissible against that declarant, not other Ps or Ds
(ii) If admissible against one party but not another, limiting instruction, redacting, or excluding via 403. 

(iii) In criminal trials, redact or exclude statement of D#2 offered against D#1, or bifurcate the trials. Bruton (unless it’s a co-conspirator statement) 
e. Types: 
(i) Direct Statements
1. Anything said by P or D counts, any out of court statement in any context by any party to any action is admissible against the party  
2. Don't need to show personal knowledge 
3. No oath/trial requirement 
4. Multiple Ds, can only use the evidence/ only admissible against the D that made the statement 
(ii) Adoptive Statements
1. A party manifests that it adopts a statement or believes the statement to be true 

a. Ex: Signing a document, nodding in agreement, FWD an email

2. We will treat assertions in statement as if they were yours

3. Silence isn’t usually a statement, but can be.

a. Theory: person would protest the statement / would treat the silence as you endorsing/ adopting the statement 

4. CA Rule: CEC 1221 – a party adopting a statement must have “knowledge of the content thereof”

(iii) Authorized Statements – Vicarious Statements
1. Person authorized to speak on another’s behalf 
a. Person was authorized 
b. To speak on that subject
2. Ex: Lawyers, corporate spokesperson 
(iv) Agent/Employee Statements - Vicarious Statements
1. Made by the party’s agent or employee on matter within the scope of that relationship while that relationship existed 
a. Have to be employed when you make the statement 
2. Exception: Govnt employees don't typically count as admissible against the Govnt 
(v) Co-conspirator Statements 
1. Admissible against every other member of conspiracy – have to be members of conspiracy 
2. Made during conspiracy (joint efforts to reach a common goal)
a. Almost always ends at arrest, begins when two people agree to reach a common goal
3. Statement furthers conspiracy 
4. Admissions

5. Cases
a. Owens – 4/12: Attack. 4/19: Couldn't identify the attacker. 5/5 Named and identified Owens as attacker. Trial – Couldn't remember seeing attacker, couldn't identify attacker. May 5: only ID we have. Hearsay, inadmissible unless under exemption. Was he subject to cross examination? 

(i) Court found he was subject to cross. He was responding to the questions asked of him. This is different from someone asserting a privilege/ refusing to answer questions. 

b. Tome – Chronology of events: 1. Alleged Abuse 2. Custody dispute (motive to lie) 3. Statements by girl to others 4. Trial testimony

(i) Offers evidence of what other people said, hearsay, all consistent with her trial testimony. Are these prior consistent statements admissible? 

1. Ct says: These statements are just as affected because after the motive to lie. 

2. But, if before the custody dispute, rebuts the idea she’s lying because of the custody dispute (suggest she’s now telling the truth) – looking for prior consistent statements by her. 

c. Bruton - The admission of a defendant’s confession incriminating a co-defendant violates the Sixth Amendment Confrontation Clause.
iv. Hearsay Exceptions 803 (hearsay that is admissible)
Notes – all 803 Exceptions: 
· Declarant’s availability to testify is irrelevant

· Declarant must have personal knowledge for the assertion in the statement
1. Excited Utterances 803(1)
a. A statement relating to a startling event or condition, made while the declarant was under the stress of excitement that it caused.
1. A startling event or condition

2. Statement 

3. That relates to the startling event of condition

4. Declarant made the statement while under stress of excitement
5. Stress of excitement was caused by the startling event (nexus)
b. “Under stress” analysis

1. Time between startling event and statement

2. In response to an inquiry (deliberative)?

3. Physical and mental condition of declarant

4. Characteristics of the event

5. Subject matter of the statement 

c. Only descriptions/explanations of an event, not more complex, not analyzing 
d. Standard for determining whether the declarant is excited is subjective.

e. The rationale for EU is that we are unable to lie while emotionally excited. 

f. Stress from an exciting event may reappear weeks or months after the event, and a declarant could utter an EU
g. EU may be written

2. Present Sense Impressions 803(2)
a. A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it.
(i) Statement 

(ii) That describes or explains 
(iii) An event or condition
(iv) Made the statement while or immediately after perceiving the event or condition
b. PSI can be written and offered for the truth

c. PSI statement itself can establish personal knowledge 
3. Then-Existing State of Mind declarations 803(3) and physical condition
(i) Can use statements of then-existing state of mind to prove past, present and future state of mind of declarant.
(ii) Can use statements of then-existing state of mind to prove past, present and future conduct of declarant.

(iii) Cannot use statement of then-existing state of mind to prove prior act of someone other than declarant

1. But you might be able to use it to prove the future conduct of someone other than the declarant. Hillmon.

(iv) Not external events

1. BUT, external events may be offered as circumstantial evidence of declarant’s mental state, doesn't fall under 803(3)
(v) Circumstantial/indirect evidence of state of mind is okay

1. Not a direct statement of mind 

(vi) State of mind at the time of the statement
1. Can’t be backward-looking (“Yesterday I was depressed” to prove depression the previous day)

2. Can’t be forward-looking (“Tomorrow I’m going to be happy” to prove that declarant was happy the following day)

3. But it can be a present state of mind about the future (“I’m thinking about going to Malibu tomorrow” to prove present plans)
b. State of mind - will: 

1. Statements of memory/belief not admissible when offered to prove the fact remembered/ believed but is for that reason if it relates to validity of declarant’s will 

c. Relevance of state of mind: 
1. Motive or intent

2. Notice/Warning (awareness)

3. Bias (dislike)

4. Injury/Damage – “moan and groan” evidence in P.I. cases

d. California Rule: CEC 1251 – can use statements of past state of mind to prove past state of mind, but only if declarant is unavailable.
e. I think / I believe – red herring for PSI. Don't actually care about his belief, not relevant.
4. Injury reports/ Medical Diagnosis/ Treatment 803(4)
a. Exception for medical symptoms, causes of medical conditions

(i) statement 

(ii) for purposes of medical diagnosis or treatment, 

(iii) that describes medical history, past or present symptoms, pains or sensations, or the .. general cause of the symptoms or sensations.

(iv) reasonably pertinent to diagnosis.

b. Family can make the statement if for the purpose of getting medical treatment
c. No time limit

d. Any diagnosis, even in preparation for litigation

e. Blaming people, not relevant 

f. Reasonably pertinent: 

(i) When and how

(ii) Important objects or implements

(iii) Timing of onset of symptoms

(iv) Apparent general cause

(v) Nature of symptoms

5. Recorded recollection 803(5) – fixing failed memory
a. Requires declarant actually be available (unlike other 803 rules) – only applies when declarant is witness

b. Can trigger memory/ refresh memory by showing witness anything that might reflect her recollection

(i) Items not introduced to evidence, only used to refresh

1. Exception: 612 – can get them introduced to evidence if written. Present recollection refreshed. 
(ii) When used for this purpose, only adverse party can introduce documents into evidence for both 612 and 803(5)
(iii) Ask if the item refreshed her memory

c. Out of court statement has to appear in a record

d. Testifying person must be the one who made the record or saw the record and agreed it was true

e. Declarant/witness must testify she once knew about the info in the record and made/adopted the record when she had the personal knowledge
f. Knowledge was “fresh” when record was made 

g. Record accurately reflected knowledge when made

h. Witness must no longer recall the information in record well enough to testify fully and accurately. 

i. Example questions: 

(i) Do you recognize Exhibit #3?

(ii) Did you prepare the report when the search was fresh in your mind?
(iii) Did you honestly and accurately record what you found and where you found it in that report?
(iv) Prosecutor then asks witness to read the relevant portion out loud: “I found the bag of money under the bed.”
	Rule 612: Refreshing Memory
	Rule 803(5): Recorded Recollection

	Need arises when: Witness cannot recall details of an even tor other matter of which she once had personal knowledge
	Need arises when: Witness cannot recall details of an event or other matter of which she once had personal knowledge

	What witness does: Looks at evidence (normally a writing) to job memory, then testifies orally without referring further to evidence
	What witness does: reads into record information from a document or other record

	What type of evidence: Any writing or other evidence that will help witness remember; the witness need to have created or adopted the material
	What type of document or other record: One that the witness “made or adopted” when the matter was “fresh” in the witness’s memory. Record must correctly reflect witness’s personal knowledge at time it was recorded. 

	Who may introduce evidence used to refresh: Only adverse party (ie – party who did not call witness)
	Who may introduce recorded recollection: only adverse party (ie – party who did not call witness) 

	Relationship to Hearsay: Witness testifies directly from memory after refreshment, so there is no hearsay issue. If adverse party introduces writing into evidence, it is admissible only on the issue of credibility. For the jury to consider the writing for the truth of the matter asserted, it must fall within a hearsay exception. 
	Relationship to Hearsay: Statements contained in the record are admitted as an exception to the hearsay rule. The jury may consider the content of the document or other record, as read into the trial record by witness, for the truth of the matter asserted. 


6. Business Records 803(6)
a. A record 
(i) Not oral statements, but digital, audio, video counts
b. Of an act, event, condition, opinion or diagnosis
(i) Very broad
c. Made at or near the time of the act, etc.
(i) Summarizing events that already were recorded is OK b/c underlying event was recorded at/near time of event 
d. By, or from information transmitted by, someone with personal knowledge
(i) Statements of outsiders don't have same presumption as those of insiders 
e. Kept in the course of a regularly conducted activity

f. Making the record was a regular practice
(i) Nonprofits count, people selling cigs on street count

(ii) Records we keep at home don't count 
g. Above shown by the testimony of a custodian or qualified witness, or by a certification that complies with 902(b)(11) or (12)
h. Excludable if lack of trustworthiness
(i) Need to show particular reason to doubt
i. CA Rule: CEC 1271 – does not allow records of an opinion or diagnosis
7.  Public records 803(8)
a. 803(8)(A)(i) –public records of “the office’s activities.”

b. 803(8)(A)(ii) – records concerning matters observed by public officials when there was a duty to make the observation and to report on the matters observed

(i) Doesn’t cover observations by third parties (outsiders)

(ii) Law enforcement: In criminal cases, the rule does NOT permit the admission of matters observed by law enforcement personnel against the Defendant.

1. Law enforcement = those who perform a prosecutorial or investigative function

2. Doesn’t exclude routine, regular, non-adversarial observations
c. 803(8)(A)(iii) -  Factual findings from a legally authorized investigation, authorized in a civil case or criminal case against the government
(i) Any authorized govnt agency 
d. Any record of public agency – have to do under government record, can’t use business 803(6)
e. Trustworthiness factors: 

(i) Timeliness of investigation

(ii) Special skill or experience of the official conducting the investigation

(iii) Whether a hearing was held by the public agency prior to the report being made, and

(iv) Motivation of public agency for report.
f. Note: When absence of a record is relevant, not subject to a hearsay objection – is admissible. 803(7) & 803(10) – Absence of entry in business or public record
8. Prior testimony 804(b)(1)
Note: All 804 – Hearsay exceptions apply only if your declarant is unavailable as a witness. 
STEP 0: Have to show declarant is unavailable. 
a. Types of Unavailability: 

(i) Privilege (will not testify – need witness on stand)
1. Ex: A-C relationships

(ii) Refusal to testify (will not testify – need witness on stand)
1. Judge my ahold witness contempt and impose a penalty for her refusal to testify. 

(iii) Lack of memory (need witness on stand)
1. Doesn't matter if he actually lost his memory, but has to be a complete loss of memory, not the just the details. 

(iv) Death/illness 
1. So disabling that decedent can’t testify and little likelihood of recovery in reasonable time 

(v) Cannot be found or brought to court 
1. Party tried to bring to hearing, but unable to do so

2. MUST: 

a. Use reasonable means (in addition to subpoena) to persuade declarant

b. Duty to Depose - reasonable means to take deposition
i. If the proponent can’t get the declarant to come to trial (unavailability #5), the proponent must make an effort to obtain the declarant’s deposition testimony. If that fails, only then will the court find the declarant unavailable.

ii. If unavailability is due to death, sickness, privilege, failed memory or refusing to testify (unavailability #1-4), you don’t have to try and depose the person.

iii. If offering former testimony, no duty to depose

iv. Virtual OK

804(b)(1) – most reliable form of hearsay: Former testimony: 
· (A) was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and

· (B) is now offered against a party who had — or, in a civil case, whose predecessor in interest had — an opportunity and similar motive to develop it by direct, cross-, or redirect examination.

a. Similar Motive: 

(i) Similarity of factual disputes in 2 proceedings

(ii) Type of proceeding in which testimony was given

(iii) Potential penalties or financial stakes

(iv) Number of issues and parties

(v) Trial strategy

b. Predecessor in interest: 

(i) Courts have rejected a restrictive “privity” interpretation, and applied a more liberal “similar motive” interpretation

(ii) CEC 1292 – the former testimony rule for civil cases does not include “predecessor in interest” language.

c. Crim: has to be same party in present and prior proceeding
(i) VS Civil: Just predecessor in interest: present party has same motive as prior party 
9. Dying Declarations 804(b)(2)
a. Requires: 

(i) Statement concerning the cause or circumstances of impending death.

(ii) Made while the declarant believes death to be imminent.
1. Subjective belief imminent death 
(iii) Declarant has personal knowledge.

(iv) Limited to homicide prosecutions or civil actions.

b. CEC 1242 – dying declarations are admissible in any criminal proceeding, not just homicide cases
10. Statements/Declarants against interest 804(b)(3)
a. Requires: 

(i) Declarant unavailable

(ii) When the statement was made, the assertion was

1. against declarant’s $ or proprietary interests,

2. could subject declarant to civil/crim liability, or

3. could render invalid a claim held by declarant

(iii) Declarant subjectively aware that assertion was against interest

(iv) Statement was against interest to an extent that a reasonable person in declarant’s position would not have made such a statement unless it was true.

(v) Corroboration required if statement exposes declarant to criminal liability and is offered in a criminal case.
1. Crim cases only
b. Trustworthiness factors: 
(i) Did declarant plead guilty before making the statement, or was declarant still exposed to prosecution?

(ii) Motive in making the statement. 

(iii) Did declarant repeat the statement? Consistently?

(iv) To whom was the statement made?

(v) Relationship of declarant to the accused.

(vi) Nature and strength of independent evidence relevant to the conduct in question.
c. CEC 1230 - includes statements that carry the “risk of making [the declarant] an object of hatred, ridicule, or social disgrace in the community” as within the exception to the general rule of exclusion. 
	Opposing Party Statements - 801(d)(2)
	Statements Against Interest - 804(b)(3)

	Declarant availability immaterial
	Decl. must be proven unavailable

	Declarant must be opposing party or someone attributable to opposing party (agent, e’ee, spokesperson, co-conspirator)
	Declarant can be anyone

	No limit on content 
	Limited to statements meeting the “against interest” standard

	No personal knowledge or corroboration requirements – applicable equally in criminal and noncriminal cases
	Declarant must have personal knowledge. Corroboration requirement for criminal cases if statement exposes declarant to criminal liability


11. Forfeiture by wrongdoing 804(b)(6)
a. If it can be shown I intentionally procured their unavailability, I don't get to benefit from my wrongdoing. 
(i) But, if you kill the witness for another reason, doesn’t count. Needs to be intentional, have to purposefully make them unavailable. 

b. If you cause someone to be unavailable to testify at trial, you do not get the benefit that might flow from the unavailability (such as excluding their hearsay statements). 


c. wrongdoing constitutes a waiver of the hearsay exclusion, and any relevant out-of-court statement made by the unavailable declarant is admissible for its truth.
d. Wrongdoer = Proponent of Hearsay (804(a))
(i) Declarant at Deposition: “Fat Tony didn’t do anything against the law.”

(ii) Fat Tony then makes declarant unavailable, hoping to use this former testimony in his defense.

(iii) Under 804(a), the witness is NOT unavailable, b/c the proponent of the hearsay intentionally caused the unavailability. Therefore, the deposition testimony is not admissible.

e. Wrongdoer = Opponent of Hearsay (804(b)(6))
(i) Declarant at Deposition: “Fat Tony controlled all concrete jobs in Manhattan.”

(ii) Fat Tony then makes declarant unavailable, hoping to prevent his testimony in court.

(iii) Under 804(b)(6), anything relevant that the declarant said is admissible over a hearsay objection.

f. Forfeiture
(i) Conduct - Party opposing hearsay engaged or acquiesced in wrongdoing. 
1. Acquiesced: members of conspiracy did it or you knew about it/ didn't stop it. 
(ii)  Intent - Intended to procure unavailability of declarant.

(iii)  Cause - Wrongdoing rendered declarant unavailable.
12. Residual Exception 807 admits some hearsay falling out of other exceptions, judges can admit if: 
a.   Not admissible via 803 or 804

b.   Trustworthy - statement has “sufficient guarantees of trustworthiness”

c.   Probative - more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts

d.   Reasonable Notice
e. Note: mainly about proving you know it exists, for something hearsay doesn't meet any other exception. 

13. 806 Impeaching Declarants 
a. Can impeach a declarant (who’s hearsay was admitted) as if they had been a party
b. Bias, prejudice, interest

c. Inconsistent statements via 613 (no opp’y to explain/deny required)

d. Reputation or opinion evidence about declarant’s character for untruthfulness via 608
e. Criminal convictions via 609
f. 613: Witness needs an opportunity to explain/deny prior inconsistent statement before extrinsic evidence of that statement can be admitted

g. 806: Don't need to provide declarant opportunity to explain/deny

Cases: 
· Hillmon Doctrine: Proving a third party’s (Hillmon) conduct with declarant’s (Walters) statement of declarant’s (Walters) intent
· Someone who died, not sure who. Widow of Hillmon, believes Hillmon was accidentally shot, but his life was heavily insured. Insurance co. says it’s not Hillman, he didn't die. Insurance co claims Walters was with Hillman, and he actually died. Scam: Hillman shot Walters and hillman would get all the $. As proof, Insurance co. has a couple of letters from Walters that say “I expect to leave with Hillman.” Theory of relevance: Walters was with Hillman, and argue the body is actually Walters and not Hillman, ins. Co. shouldn't pay. 

· Supreme Court: Admissibility of these letters? 803(3) question. 

· Walters: “I intend to go with Hillmon” – expression of then state of mind. More likely he was there, more likely the body was his. 803(3): admissible for the truth of the assertion that he intended to go, as evidence that he actually went.

· Q: Is it admissible to prove that Hillman went? 
· Supreme Ct: said yes, you can use Walter’s statement to prove Walter and Hillmon went. YES.
· Beech Aircraft – Plane crashed, claimed mechanical problem, Beech claimed it was a piolet problem. Beech wanted to admit report that said it was piolet error. Family said – not a factual finding but an opinion. 
· Ct held: Factually based conclusions/ opinions are admissible. Not apparent factual findings. Should only be facts from rule policy.. Broad approach to admissible evidence to get jury. Opinions are okay to get in. 
Hearsay Overview: 
Preliminary issue
Is it hearsay (out-of-court statement offered for truth of the matter asserted)?  

· Verbal act – “I agree.”

· Effect on listener – warning, notice, threat

· State of mind – “I am Beyonce”

· Prove it was made – slander, libel, or prove person can speak

· Non-assertive conduct – putting on your sweater or sunglasses

If it is hearsay, check for a hearsay exception/exemption
Defined as Nonhearsay (801: prior statements & opposing party statements)

803 Exception (declarant’s availability does not matter)
· PSI, EU, then-existing state of mind, medical diagnosis or treatment, recorded recollection, business records, public records

804 Exception (declarant must be unavailable) 
· Former testimony, dying declarations, statement against interest, forfeiture by wrongdoing.

Long shot at residual exception  

If it is hearsay & declarant is unavailable & it is offered against the Defendant in a criminal case, check for Confrontation Clause issue
Is it testimonial? Crawford/Davis/Bryant/Melendez-Diaz/Bullcoming/Williams
· If yes, inadmissible unless Defendant had a prior opportunity to cross-examine the declarant about the statement.

· May be admissible if forfeiture by wrongdoing (Giles) or maybe if dying declaration (Crawford)

v. Hearsay & the Confrontation Clause
1. 6th amendment/ Confrontation clause: allows D to be confronted with the witness against him
a. Applies to criminal prosecutions only

b. The right is held by the accused – Not applicable to evidence introduced by the defense against the prosecution.

c. The right held is “to be confronted with the witnesses against him.”

2. Only hearsay declarants that are testimonial violates the confrontation clause.  
a. Testimonial: Formal statement, solemn declaration, or affirmation, made for the purpose of establishing or proving some fact. 

1. Circumstances which would lead an objective person reasonably to believe that the statement would be available for use at a later trial.

b. When someone out-of-court is doing what a witness would do on a stand, they are making testimonial statements. Ex: 
1. Custodial interrogations by law enforcement like the one of Sylvia Crawford.

2. Prior testimony at a preliminary hearing, before a grand jury, or at a former trial.

3. Affidavits

4. Confessions

5. Statements made under circumstances in which a reasonable person would expect that they would be available for use at a later trial.

c. Crawford shows: Testimonial hearsay violates the Confrontation Clause unless the declarant is unavailable and Defendant had a prior opportunity for cross-examination.

1. Procedural, not substantive, guarantee. (deposition counts)
2. Ensures the ability to test testimony for reliability.

d. Law enforcement: Primary Purpose Test - Davis v. Washington
1. Nontestimonial = made under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency. Davis
2. Testimonial = circumstances objectively indicate that there is no ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution. Hammon
Cases: Note: Be able to compare facts of these to facts in essay. 
· Crawford v. Washington – Testimonial hearsay violates confrontation clause. 

· Michael Crawford stabbed Lee, then was taken with his wife Sylvia to the police station. The Police interrogate both Michael and Sylvia, Michael suggested self-defense. Sylvia admitted leading the victim to her apartment but didn't recall the victim making a move (that would require Michael’s self-defense). She said the victim didn't have a weapon. 

· Wife’s statement not admissible. Testimonial. 

· Procedural right to confront witnesses against you.

Key points – Confrontation Clause (“CC”): 

· CC applies to the govt’s use of testimonial hearsay statements against a criminal defendant. 

· Testimonial means a statement made when a declarant is acting like a witness; a solemn declaration or affirmation made for the purpose of establishing or proving some fact

· CC only applies to testimonial hearsay… if it’s nontestimonial, then CC doesn’t apply.

· CC not applicable if the declarant testifies and is subject to cross.

· CC not invoked if the out-of-court statement is not offered to prove the truth of the matter asserted.

· CC permits testimonial hearsay only if the declarant is unavailable, and Defendant had a prior opportunity for cross-exam.

· Forfeiture by wrongdoing can, on an equitable basis, extinguish a Confrontation Clause claim.

· Davis v. Washington – Primary Purpose Test. Law enforcement statements: look for primary purpose. 
· 911 Call with Michelle McCottry, in a fight with her bf Davis. She identified Davis as person beating her. Statements not testimonial. She was speaking of events as they were happening, not in the past. 
· What happened, vs what’s happening. 

· Hammon v. Indiana – Police responded to report of domestic disturbance. Wife answered door, looking scared. Officer questioned Wife. Not an ongoing emergency, testimonial. 

· Happened in the past

· Trying to establish the facts. 

· Purpose: elicit testimonial facts. 
· Michigan v. Bryant – Shooting at a gas station. When police arrived, questioned Covington who said it was Bryant who shot him. While being questioned, was asking for medical help. Statements were made to help police with ongoing emergency. 
· Not testimonial, admissible without violating CC.
IV. Opinion Evidence and Experts 

i. Expert (702) vs. Lay opinion (701)
1. Lay: Results from a process of reasoning familiar in everyday life. Everyday reasoning. May be based on particularized knowledge that goes beyond the knowledge of the average person.
2. Expert: Results from a process of reasoning which can be mastered only by specialists in the field. 

a. Has to be qualified 
b. Have to make sure expert opinion is allowed. 
3. Facts: firsthand observations 

4. Opinions: inferences drawn from those observations 

ii. Qualifying an Expert
1. Proponent must demonstrate, by a preponderance of the evidence, that the witness has some specialized knowledge derived from skill, experience, training or education.
iii. 702 – allows for opinion testimony from experts if: 

1. the expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue;

2. the testimony is based on sufficient facts or data;

3. the testimony is the product of reliable principles and methods; and

4. the expert has reliably applied the principles and methods to the facts of the case.
iv. 701 – allows for Lay opinion testimony if: 
1. Rationally based on personal perceptions,

2. Helpful to the trier of fact, and
a. helpful when they facilitate the presentation of evidence (convenient; efficient; and necessary)
b. not helpful when the jury can readily draw the necessary inferences and conclusions without the aid of the opinion testimony
3. Not the product of specialized knowledge or expertise.
4. Ex of permitted lay testimony: 

a. Emotional/psychological state of another (angry, nervous, upset, frightened, shocked)

b. Conventional physical descriptions (tall/short; old/young; strong/weak)

c. Appearance of objects (size, color, shape, texture)

d. Speed of moving objects

e. Ordinary distances
f. Uncertainty is OK: 

a. Ex: Willow will testify that when Defendant got out of his car after the crash he walked toward Plaintiff’s car, tripped over the curb, and said “My God, I need another drink.” Willow isn’t sure that he said “another.”

v. 704 – Opinions on ultimate issues are permissible
1. Ultimate issues – negligence, causation

2. Exception= criminal D’s mental state/condition that constitutes an element of a crime or defense (insanity) 

vi. Daubert – FRE superseded Frye test, trial judge must ensure expert testimony is relevant and reliable. 
1. Birth control defect pill, Ct said, it's the judges job, made the judge the gatekeeper to determine if expert is reliable. 
2. Factors (don't apply to every expert): 
a. Whether theory or technique can be and has been tested

b. Whether it has been subjected to peer review and publication

c. Known or potential error rates

d. Existence of standards and controls

e. General acceptance
3. Additional Factors: 

a. (1) Whether testimony is about matters growing naturally and directly out of independent research,

b. (2) Whether expert has unjustifiably extrapolated from an accepted premise to an unfounded conclusion,

c. (3) Whether expert has accounted for obvious alternative explanations,

d. (4) Whether expert was as careful as in her regular professional work outside paid litigation consulting,

e. (5) Whether the field of expertise is known to reach reliable results for type of opinion offered by expert

4. Joiner – Court focus is not just on methods/ principles, but can conclude there is just too much of an analytical gap between the data and opinion offered for the testimony to be reliable
a. Standard of review: abuse of discretion

5. Kumho Tire - Daubert applies to all kinds of experts, not just scientific experts.’
6. CA still holds to Frye – Reasonable reliance test, different test if new/novel/scientific principle/technique Expert witness must: 
a.    (a) Related to a subject that is sufficiently beyond common experience that the opinion of an expert would assist the trier of fact; and

b.    (b) Based on matter (including his special knowledge, skill, experience, training, and education) perceived by or personally known to the witness or made known to him at or before the hearing, whether or not admissible, that is of a type that reasonably may be relied upon by an expert in forming an opinion upon the subject to which his testimony relates
c. Reasonable reliance test: The proponent of expert testimony must establish that a qualified expert is offering helpful testimony. In addition, the proponent must show that the expert relied on matters of a type reasonably relied upon by experts in the field in coming to his opinion for it to be admissible.

d. Kelly-Frye General Acceptance Test: If the expert’s testimony is based on a novel scientific principle or technique, the proponent must establish that the principle or technique has been generally accepted as valid by the relevant scientific community to be admissible, and that the correct scientific procedures were followed in coming to the opinion.
vii. 703 – Basis of expert opinion
1. experts can rely on inadmissible evidence “if of the type reasonably relied on by experts in the field.”

2. If not of the type reasonably relied on by experts in the field, then it needs to be admissible for the expert to rely on it as the basis for her opinion. 

a. Drs rely on hearsay all day 

3. If basis of expert’s opinion is inadmissible evidence (ex: hearsay) it can be disclosed to the jury 
a. By the opposing party (via cross), or

b. By the proponent, only if the probative value in helping the jury evaluate the opinion substantially outweighs the prejudicial effect. FRE 703.
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4. Examples of bases for expert opinion: 

a. Set of facts given to expert before trial

b. Personal observations

c. Reading a transcript

d. Attending trial and listening to the facts as reported by witnesses

e. Studies or experiments

f. Some mixture of all of these
viii. 705 – expert may state an opinion and give reasons for it, without first testifying to underlying facts or data
ix. 706 – Courts can appoint their own expert
V. Privileges
Note: Not codified in FRE
i. Analysis: 
1. To what type of proceedings does it apply?

2. Who holds the privilege?

3. What is the nature of the privilege?

4. Has there been a waiver?

5. Is there an applicable exception?

6. Is it an absolute or qualified privilege? 
ii. Attorney-Client Privilege 

1. applies to confidential communications between a client and her lawyer made for the purpose of securing legal advice (to facilitate legal services)

a. Applies to communication, not the underlying information. 

b. Upjohn – corporate CL. Expanded who counts as a CL in corporate setting. Includes any employees. 

(i) Communications made by Upjohn employees to counsel at the direction of corporate superiors about matters within the scope of their employment duties for the purpose of obtaining legal advice are privileged. 

(ii) Factors: 
1. Communications made by employees 

2. To corporate counsel

3. At the direction of corporate superiors

4. For purpose of obtaining legal advice

5. Regarding matters w/in the employee’s duties

6. Employee knew the purpose of the communication.

2. CL holds privilege

3. Work Product Doctrine

a. Not limited to communications between a lawyer and a client

b. Applies (only) to materials prepared in anticipation of litigation

c. Absolute protection for mental impressions, conclusions, opinions, and legal theories

d. Qualified protection for facts: disclosure if special need + can’t obtain substantial equivalent without undue hardship 

4. Wavier/Exceptions

a. FRE 502: Subject Matter Waiver

(i) A – Disclosure can extend to undisclosed information (rule of completeness inquiry, meant to prevent strategic disclosure of confidential communications) 
1. (a) When the disclosure is made in a federal proceeding or to a federal office or agency and waives the attorney-client privilege or work-product protection, the waiver extends to an undisclosed communication or information in a federal or state proceeding only if:

a. (1) the waiver is intentional;

b. (2) the disclosed and undisclosed communications or information concern the same subject matter; and

c. (3) they ought in fairness to be considered together.

2. Note – doesn't waive everything CL has ever said to you. 

(ii) B – Inadvertent disclosure, not a waiver 
1. disclosure does not operate as a waiver if:

a. (1) the disclosure is inadvertent;

b. (2) the holder of the privilege or protection took reasonable steps to prevent disclosure; and

c. (3) the holder promptly took reasonable steps to rectify the error . 
b. Waive in a Malpractice claim, ineffective assistance of counsel, attacking the attorney’s competence. 

iii. Doctor-Patient Privilege 

1. No federal privilege. CA has one: CEC 994
(i) Covers confidential communications. 

(ii) The fact that a patient consulted a physician, has been treated, and the number and dates of visits are not covered by the privilege.
2. Waive the privilege when putting the physical condition into issue in litigation. 
3. There is a psychotherapist privilege
a. Extends to social workers

b. Jaffee - reasoning
(i) “need for confidence and trust”

(ii) Mental health is a more communicative relationship than physical health - “Depends upon an atmosphere of confidence and trust in which the patient is willing to make a frank and complete disclosure of facts, emotions, memories and fears.”

(iii) Disclosure may cause embarrassment or disgrace – possibility of disclosure may impede development of confidential relationship necessary for successful treatment

(iv) Serves public interest because mental health of citizenry is a public good of transcendent importance

4. Exceptions: 
a. Voluntary disclosure, consent to disclosure

b. Patient-litigant exception: making mental or emotional condition part of your claim

c. Dangerous patient exception

iv. Spousal Privileges
1. Communications Privilege
a. Protects against the disclosure of confidential communications made between spouses

(i) Only while you were married 

(ii) If one spouse willing to testify and other asserted privilege, first spouse cant talk

b. Exceptions: 

(i) Crime-Fraud: when enacting a crime together

(ii) Legal proceedings between spouses

(iii) Prosecution for crimes against spouse/children

2. Marital Testimony Privilege 
a. Protects against spouses having to testify against each other.

b. All that is required is that the spouses be married at the time of the testimony.

c. The privilege can entirely prevent the spouse from taking the stand as a witness adverse to the other spouse, regardless of the subject matter of the testimony.

d. Exceptions: 
a. Legal proceedings between the spouses

b. Prosecution for crimes against spouse or children

c. Sham or dead marriages
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Types of evidence: 


Specific Acts


Opinion


Reputation


405(a) only permits reputation or opinion, NO specific acts for character


Except on cross when impeaching a character witness or character is an essential element 


404(b)(2) specific acts permitted to prove non-propensity/non-character theory of relevance
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