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I.
Evidence & FRE
EVIDENCE DEFINITION: things presented to the senses that are offered to prove the existence or non-existence of a fact. This includes all information given to the trier of fact except for statements by attorneys and judges. 
A.
Types of Evidence
1. Oral testimony: witnesses speaking under oath (fact, expert, character)
2. Real evidence: physical evidence that played a direct role in the controversy
3. Documents: any type of writing or recording of information
4. Demonstrative evidence: illustrates concepts or facts to the jury (ex., chart)
5. Stipulations: both parties agree on a fact and stipulate that it’s true 
6. Judicial notice: trial judge can take judicial notice of indisputably true facts if they are generally known or accurately and readily determined 
7. Circumstantial evidence is not its own category; it refers to evidence that requires the jury to make an inference; there is no legal distinction between circumstantial evidence and direct evidence. 
B.
Federal Rules of Evidence 

1. Purpose of the FRE: ascertain the truth and secure a just determination
2. Why have the FRE: accuracy, efficiency, fairness, protect privileges, protect the jury from misinformation, adversarial systems
3. FRE 102: These rules should be construed so as to administer every proceeding fairly, eliminate unjustifiable expense and delay, and promote the development of evidence law, to the end of ascertaining truth and securing a just determination.
4. FRE 101(a): Rules apply to proceedings in the U.S. Courts set out in 1101.
5. FRE 1101: (a) lists the courts where the rules apply; (b) lists the proceedings when the rules apply; (c) rules on privilege apply to all stages of a case or proceeding; (d) exceptions where FRE don’t apply (except for privilege): (1) preliminary question of fact re admissibility, (2) grand jury proceedings, (3) miscellaneous proceedings (sentencing, bail, etc.).
a. Rules don’t explicitly apply to SCOTUS but they rarely use evidence there.
b. Administrative agencies can choose to adopt but are not required to. 
c. FRE only apply to the main event of litigation: the trial. 
II.
Examining Witnesses 
RULE: In order to testify in court, a witness must (a) be competent (b) have personal knowledge (c) take an oath. 
A.
Procedure of Questioning a Witness
1. Control by the court (FRE 611(a)): The court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to: (1) make those procedures effective for determining the truth, (2) avoid wasting time, and (3) protect witnesses from harassment or undue embarrassment. 
a. This rule ultimately gives the judge the discretion to control everything related to evidence at the trial court level; judge needs to work for truth, efficiency, and protecting witnesses. 

b. Judges try not to meddle too much w/ what the parties want to do. 
2. Sequence of testimony: direct, cross, re-direct, re-cross, etc. 
3. Scope of testimony (FRE 611(b)): Cross-examination should not go beyond the subject matter of the direct examination and matters affecting the witness’s credibility. The court may allow inquiry into additional matters as if on direct examination. 
a. In other words, the scope of direct limits the scope of cross, although impeachment is always included in the scope of cross. The judge has discretion to expand the scope of cross (direct rules; no leading). 
4. Leading questions (FRE 611(c)): Leading questions should not be used on direct examination except as necessary to develop the witness’s testimony. Ordinarily, the court should allow leading questions (1) on cross-examination; and (2) when a party calls a hostile witness, an adverse party, or a witness identified with an adverse party.
a. Ask ( does the Q suggest a specific answer in the context?

i. Ex., “D shot the victim in the head, didn’t he?” 
b. Sometimes permitted on direct: establish pedigree, direct attention to a place/time, help a confused/hesitant witness, evasive/hostile witnesses

c. Hostile witness = evasive/uncooperative (often adverse party or a witness who identifies with the adverse party) 
5. Common 611(a) Objections: argumentative, asked and answered, assumes a fact not in evidence, beyond the scope, calls for narrative, calls for speculation, compound question, harassing/badgering the witness, misstates the testimony, leading question, non-responsive answer, vague, etc.

a. These are objections to the mode of questioning; not the admissibility of the answer (ex., hearsay, irrelevant, lacks foundation, etc.)

b. Any objection to the form of a question is brought under 611(a). 
6. Rule of completeness (FRE 106): If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part—or any other writing or recorded statement—that in fairness ought to be considered at the same time. 
a. Allows the party to get their evidence in immediately to prevent misleading the jury; flexible (judge has discretion; goal of fairness). 
b. Only applies to writings/recordings but judge can use other rules to create a similar principle for other evidence (611(a), 403, etc.).
c. Doesn’t trump other rules of admissibility; just lets you cut the line (if the rest of the doc is inadmissible, you don’t get to admit it) 
d. Exam Tip: if you see part of a piece of evidence coming in, 106 issue
7. Questioning by Judge (FRE 614): (a) The court may call a witness on its own or at a party’s request. Each party is entitled to cross-examine the witness. (b) The court may examine a witness regardless of who calls the witness. (c) A party may object to the court’s calling or examining a witness either at that time or at the next opportunity when the jury are not present. 
8. Sequestering the Witnesses (FRE 615): At a party's request, the court must order witnesses excluded so that they cannot hear other witnesses' testimony. Or the court may do so on its own. But this rule does not authorize excluding: a) a party who is a natural person b) an officer or employee of a party that is not a natural person after being designated as the party's representative by its attorney c) a person whose presence a party shows to be essential to presenting the party's claim or defense d) a person authorized by statute to be present.
9. Limiting Instructions (FRE 105): If the court admits evidence that is admissible against a party or for a purpose - but not against another party or for another purpose - the court, on timely request, must restrict the evidence to its proper scope and instruct the jury accordingly.
a. Applies when admissible evidence has both an illegitimate and a legitimate use; tries to prevent jury from using evidence improperly
10. Refreshing Memory (FRE 612(a)): This rule gives an adverse party certain options when a witness uses a writing to refresh memory: (1) while testifying; or (2) before testifying, if the court decides that justice requires the party to have those options.  
a. FRE 612(b): Unless 18 USC 2500 provides otherwise in a criminal case, an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness about it, and to introduce in evidence any portion that relates to the witness's testimony. If the producing party claims that the writing includes unrelated matter, the court must examine the writing in camera, delete any unrelated portion, and order that the rest be delivered to the adverse party. Any portion deleted over objection must be preserved for the record.
b. When W forgets something on the stand, can ask leading Qs, but can also show W anything to refresh their memory; items are shown to OC but not admitted into evidence; W reads the item, hands it back, and testifies from the refreshed memory. Opposing party can then introduce the writing into evidence (i.e., prevents counsel from writing W a note). Preferred to 803(5) b/c it’s live testimony. 
i. Legal fiction: we pretend W is now testifying from memory

ii. Adverse party can introduce a writing used for refreshment even if it would not otherwise be admissible; refreshing party could only bring it in if it complies w/ other rules
iii. Unless writing is admissible on other grounds, jury can only use it for the purpose of assessing credibility (limiting instruction)
c. FRE 612(c): If a writing is not produced or is not delivered as ordered, the court may issue any appropriate order. But if the prosecution does not comply in a criminal case, the court must strike the witness's testimony or, if justice so requires, declare a mistrial.
d. Note: this is DIFFERENT from the recorded recollection hearsay exception under 803(5)
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Prosecutor asks cop: “Where in the house did you find the
sack of money?”

“I don't recall.”
Would anything refresh your recollection?

“My notebook.”

Prosecutor shows witness the notebook (marked for ID,
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money was discovered?

“Yes.” (document handed back to attorney).
Where did you find the bag of money?
“Under the bed.”




B.
Preserving Error

1. FRE 103: governs objections & preserving error
a. (a) A party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party and: (1) if the ruling admits evidence, a party, on the record: (A) timely objects or moves to strike; and (B) states the specific ground, unless it was apparent from the context; or (2) if the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context.   

b. (b) Once the court rules definitively on the record—either before or at trial—a party need not renew an objection or offer of proof to preserve a claim of error for appeal.

c. (c) The court may make any statement about the character or form of the evidence, the objection made, and the ruling. The court may direct that an offer of proof be made in question-and-answer form. 
d. (d) To the extent practicable, the court must conduct a jury trial so that inadmissible evidence is not suggested to the jury by any means. 
e. (e) A court may take notice of a plain error affecting a substantial right, even if the claim of error was not properly preserved.  
i. Note: CA has no plain error rule; object or forfeit
2. Judge can either sustain or overrule objections to testimony; can also redact or issue curative or limiting instructions. 
3. Must challenge evidence in a timely manner—as soon as the grounds are known or reasonably should be known 

4. Can only appeal an evidentiary ruling that affects a substantial right of the party (but for error, outcome would have been different).  
5. Bottom line: make your objections, make your record. 

C.
Competence
1. FRE 601: Every person is competent to be a witness unless these rules provide otherwise. But in a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision.
a. Default rule is that everyone is competent; very few exceptions. This is a foundational requirement – you must be competent to testify. 
b. Some states have slightly stricter rules on competence; in a diversity case where state law applies, federal court must follow the state’s law.
c. You can be criminally insane, unfit for a criminal trial, on heroin, convicted of perjury, hallucinating, etc. and you are still competent.

i. These facts can go towards credibility/personal knowledge (can tell the jury he’s delusional but not keep him from testifying; can also argue that b/c of delusions they don’t have personal knowledge and try to keep witness out that way). 
2. Judges (FRE 605): The presiding judge may not testify as a witness at the trial. A party need not object to preserve the issue. 
a. Prohibits judge from offering bench commentary or sharing his own evidence & swaying the jury.

b. Applies to law clerks and judicial employees. 

3. Jurors (FRE 606): (a) A juror may not testify as a witness before the other jurors at trial. If a juror is called to testify, the court must give a party an opportunity to object outside the jury’s presence.
a. Tanner v. United States: A while after trial, a juror came forth and admitted they were doing drugs in the deliberation room throughout the whole trial. D moved for a new trial; court denied because courts do not want to conduct substantial post-verdict scrutiny (undermines faith in the system); there are safeguards already in place to prevent juror misconduct; no different from sick/tired jurors.  If we look too deeply into verdicts, it will invalidate them. 606(b) did not apply here. 
b. FRE 606: (b)(1) During an inquiry into the validity of a verdict or indictment, a juror may not testify about any statement made or incident that occurred during the jury’s deliberations; the effect of anything on that juror’s or another juror’s vote; or any juror’s mental processes concerning the verdict or indictment. The court may not receive a juror’s affidavit or evidence of a juror’s statement on these matters. (2) A juror may testify about whether: (A) extraneous prejudicial information was improperly brought to the jury’s attention; (B) an outside influence was improperly brought to bear on any juror, or (C) a mistake was made in entering the verdict on the verdict form. 
c. CA Rule: allows evidence as to what happened in the jury deliberation that is likely to have influenced the verdict improperly

4. Lawyers are not prohibited from testifying by the FRE but ethical rules discourage it.  

5. In summary, the only people who are incompetent are: made incompetent by a statute, lack personal knowledge, won’t promise to tell the truth, barred by a state competency rule in a diversity proceeding, and sometimes judges, juries, and lawyers
6. CA Rule: incompetent if (1) incapable of expressing self in a way that can be understood (2) incapable of understanding duty of telling truth.  

D.
Personal Knowledge 
1. FRE 602: A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may consist of the witness’s own testimony. This rule does NOT apply to a witness’s expert testimony under Rule 703.

a. Personal knowledge = something you perceived with the five senses.

b. Functions as a limit on competence—not competent if not PK 

c. Circumstantial evidence can be relevant if you have PK (ex., W may not have PK that D committed the murder, but PK that D walked out of the room with a bloody knife = relevant)

d. Note: this does not apply to expert witnesses (see expert rules later)
2. First step when examining a witness is always laying the foundation for personal knowledge. 
a. This can consist of their own testimony (“I saw it” “I heard it”), or someone else’s testimony (“She was there”); can’t testify to things you lack PK on (“why did he hit you” = improper)
b. Low standard (evidence sufficient to support a finding) 
c. Ask simple questions (“where were you;” “how far away were you”)

d. Strategy: ask questions that lay foundation + enhance credibility 
e. Strategy: open ended on direct, closed on cross
E.
Oath
1. FRE 603: Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscience. 

a. Designed to be a flexible rule; as long as oath is designed to impress a duty, don’t need to show W understands the duty 
2. FRE 604: An interpreter must be qualified and must give an oath or affirmation to make a true translation. 

3. Bottom line: oath is required, but there’s no specific form it must take
F.
Preliminary Questions

1. Judges have the power to decide preliminary questions (i.e., questions that must be resolved to determine admissibility of evidence; ex., is this evidence a subsequent remedial measure?)
2. FRE 104(a): The court must decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible. In so deciding, the court is not bound by evidence rules, except those on privilege.
a. This is a preponderance of the evidence standard 

b. Qualification of an expert, existence of privilege, admissibility of hearsay, whether something is a subsequent remedial measure, etc.
3. FRE 104(b): When the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact does exist. The court may admit the proposed evidence on the condition that the proof may be introduced later.
a. Standard is sufficient to support a finding (lower than preponderance)
b. Often called “conditional relevance problems”

c. Personal knowledge (602), authentication (901), prior acts (404)
III.
Relevance
A.
Relevance
1. FRE 402: Relevant evidence is admissible unless any of the following provides otherwise: U.S. Constitution, federal statute, FRE, or other rules prescribed by the Supreme Court. Irrelevant evidence is not admissible. 

a. Relevance is the fundamental rule of evidence! Most important rule!
b. Irrelevant evidence is categorically excluded by this rule
2. FRE 401: Evidence is relevant if (a) it has any tendency to make a fact more or less probable than it would be without evidence; and (b) the fact is of consequence in determining the action. 
a. 402 says relevant evidence is admissible; 401 defines relevance 
3. Four Key Points:
a. Two key components are: any tendency and of consequence
i. Of consequence = matters to the case; doesn’t need to be THE thing the jury is deciding (lower standard than “material”) 
ii. Ex., evidence that someone bought a gun can be relevant to a murder case even if you need inferences to get to the ultimate issue in the case (murder) 

b. Very low standard (we want relevant evidence before the jury) 

i. Evidence is relevant if it would move the jury in one direction or the other (even if only a little)
ii. Does not need to be sufficient alone to prove a fact of consequence—just needs to make it a little more likely  

iii. Rule favors admissibility 

c. Evidence must be rationally probative 

i. Weight of probative value does not matter to relevance, just needs to have some rational probative value (1% ok)
d. Relevance is relational/comes from context (case/fact specific!) 

4. Evidence still relevant even if it addresses a matter the opponent concedes.
5. Ex., car crash; P sues claiming D drove drunk; evidence that D took a blood alcohol test right after the accident and it showed he was drunk = relevant b/c it makes it more likely that he was driving drunk at the time of the accident; evidence that someone saw D three days prior and he was sober would not be relevant (doesn’t help prove anything in the case). 
6. Knapp v. State: D shot sheriff; D argued it was self-defense b/c he was scared b/c he heard that sheriff beat up an old man; P wanted to introduce evidence that the sheriff never beat up the old man; D will argue this is irrelevant b/c D didn’t know the info at the time of the shooting; P will argue it’s relevant b/c it undermines D’s credibility. 
B.
Probative Value and Unfair Prejudice
1. FRE 403: The court may exclude relevant evidence if its probative value is substantially outweighed by a danger of one or more of the following: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence. 
a. 403 consists of a balancing test: PV v. 403 concerns

i. Always discretionary, never required; FRE favor the admission of relevant evidence
ii. If the probative value is greater or equal, then the judge CAN’T exclude it; if substantially outweighed, judge MAY exclude it

b. Probative value: describes the measure of tendency of a piece of evidence to prove something; looks at (a) strength of inference, (b) certainty of evidence, (c) need for evidence 
i. More convincing = more probative 

ii. Ex., carjacking case; evidence that D broke open the window of the car is highly probative; evidence that D said “I need a new car” 1mo ago may be relevant but is certainly not probative

2. Four Key Points: 
a. Grants judge the discretion to exclude

i. When assessing probative value, judges look at: 
1. Strength of inference (ex., stronger to infer D robbed restaurant if he was seen inside than 2 blocks away)
2. Certainty of evidence (ex., “I’m 100% certain it was him” vs. “might have been him”)
3. Need for evidence (is there another way to establish?)
ii. What do judges look at when assessing prejudice?

1. Nature of reaction (will jury be upset/angry/disturbed?)

2. Degree of reaction (how badly will the jury be upset?)

3. Likelihood of reaction (how likely is this to upset jury?)

b. Two general grounds for exclusion
i. Accuracy: unfair prejudice, mislead, confuse

ii. Efficiency: undue delay, waste time, needlessly cumulative
c. Favors admission: excludes only if 403 issues substantially outweigh the probative value

d. Redaction and limiting instructions are alternatives to exclusion 
3. US v. Hitt: D was charged w/ possession of unregistered machine gun. Issue was whether it was a machine gun. Experts tested gun and got different results. D wanted to argue the gun was dirty, which is why the results differed. P wanted to introduce a photo to show gun wasn’t dirty; however, the photo showed the gun surrounded by tons of other weapons that didn’t even belong to D. Court excluded the evidence under 403 because there was a substantial risk of misleading the jury into thinking all the guns were D’s. 
4. Old Chief: D was willing to stipulate to being a felon. P wanted to introduce evidence that his prior conviction was for assault w/ serious injury + 5yrs of prison time. Court said P didn’t always have to stipulate and was generally entitled to tell its story how it chose, but the court excluded the evidence in this case under 403 as prejudicial with low probative value. 
5. Common 403 situations: gruesome photos, evidence suggesting consciousness of guilt (fleeing, shredding, etc.), evidence of wealth/poverty

a. Ex: if there’s a doctor who can testify as to victim’s injuries, court might exclude the gruesome bloody photograph under 403 

b. Ex: establishing D’s gang membership may take too long (delay)

c. Ex: jury field trip (delay)

d. Ex: crime scene reconstruction (too prejudicial?) 
6. Bench trials ( don’t argue prejudice/confusion, but can argue waste of time/delay/needlessly cumulative 

7. CA Rule: Evidence Code section 352 (operates the same way)

[image: image2.png]403 Balancing

PV

Prejudice

Confusion

Mislead

May exelude if probative value is substantially outweighed by
danger of unfair prejudice, confusion, misleading jury, or delay




C.
Special Relevance Rules 

1. Common themes of these rules: prohibits relevant evidence to prove fault, encourages policy goals, permits admission for other purposes, courts worry about prejudicing the jury w/ minimally probative evidence or discouraging parties from achieving societally beneficial goals outside of court 
2. Subsequent remedial measures (FRE 407): When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product or its design, or a need for a warning or instruction. But the court may admit this evidence for another purpose, such as impeachment or, if disputed, proving ownership, control, or the feasibility of precautionary measures. 
a. Why exclude? Want to encourage people/companies to take remedial measures + don’t want to penalize for doing the right thing 
b. Ex., seatbelts, “Caution I’m hot,” fixing broken stairs, changing policy
c. Only applies to measures taken after an injury; can admit for any purpose other than those stated in the rule; applies broadly (tort, contract, etc.); only applies to parties (3rd party measures OK)
d. Can only impeach if they make a specific representation that conflicts or an absolute declaration (“product was perfectly safe”)

e. Can only prove ownership/control/feasibility if they dispute it

i. Ex., if they say “impossible to make it safer,” you can show they did w/ this evidence (feasibility; same applies to ownership/control) 
1. Avoid putting this at issue by saying it was “reasonably safe” (feasibility must be disputed) 
3. Civil settlements and offers to compromise (FRE 408): (a) Evidence of the following is not admissible on behalf of any party either to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or a contradiction: (1) furnishing, promising, or offering (or accepting, promising to accept, or offering to accept) a valuable consideration in compromising or attempting to compromise the claim; and (2) conduct or a statement made during compromise negotiations about the claim, except when offered in a criminal case and when the negotiations related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority; (b) The court may admit this evidence for another purpose, such as proving a witness's bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.
a. Applies broadly to all parties, defines offer/acceptance broadly, broadly covers conduct/statements during settlement proceedings 
b. 4 Key Limits
i. Statement must be made after claim arose 
1. Doesn’t have to be filed, typically when you get attorney 
ii. Claim is disputed (validity or damages)
1. If you admit responsibility/concede damages, the claim isn’t disputed 
iii. Made during compromise/settlement negotiations
1. Factors to consider: unilateral/bilateral, concrete offer, attorneys involved, use of legal phrases 
iv. Offered to prove or disprove fault/validity or impeach w/ prior inconsistent statement or contradiction
c. Ex., admissible to show waiver of rights, Rule 11 sanctions, bias, etc.
d. One weird exception ((a)(2)) for criminal trials + regulatory agencies; applies only to statements made during such proceedings (not offers, promises, or acceptances) 
e. Doesn’t immunize the underlying info—ex., D’s statement “I knew the brakes were bad” made during negotiations is inadmissible; independent evidence that D knew the brakes were bad is admissible 
4. Medical bills (FRE 409): Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from injury is not admissible to prove liability for the injury. 
a. Ex., "You poor lady. Our coffee is too hot. I will pay your medical bills." Only the last sentence is blocked by 409; the first two aren't covered by 409 (only covers payment/offer/promise itself) 
b. Only applies to medical bills (ex., not free train rides/fries); only applies if offered to prove liability
5. Criminal plea negotiations (FRE 410): (a) In a civil or criminal case, evidence of the following is not admissible against the defendant who made the plea or participated in the plea discussions: (1) a guilty plea that was later withdrawn, (2) a nolo contendere plea, (3) a statement made during a proceeding on either of those pleas under FRCP 11 or a comparable state procedure, or (4) a statement made during plea discussions with an attorney for the prosecuting authority if the discussions did not result in a guilty plea or they resulted in a later withdrawn guilty plea. (b) The court may admit a statement described in (a)(3) or (4) if: (1) in any proceeding in which another statement made during the same plea or plea discussions has been introduced, if in fairness the statements ought to be considered together; or (2) in a criminal proceeding for perjury or false statement if the defendant made the statement under oath, on the record, and with counsel present.
a. Applies to criminal and civil cases; only when evidence is introduced against D; protects the right to withdraw plea and the nolo plea; prosecutor needs to be there (not just the cops) 
b. Does NOT preclude evidence of a final, entered guilty plea, asking for leniency w/o plea possibility, asking for dismissal of charges against a 3rd party, or statements to cops (unless acting as P’s agents) 
i. Did D (1) subjectively believe he was negotiating a plea and (2) was that expectation reasonable given the totality of objective circumstances? 

c. NOT admissible for any purpose (other than the exceptions)

d. Exceptions in (b) are not based off the purpose of the evidence 

i. (b)(1) ( analog to rule of completeness

ii. (b)(2) ( certain statements in perjury proceedings
e. Mezzanato: D can waive his 410 rights (i.e., sign a waiver before negotiating so prosecutor can use it against you) 
6. Liability insurance (FRE 411): Evidence that a person was or was not insured against liability is not admissible to prove whether the person acted negligently or otherwise wrongfully. But the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice or proving agency, ownership, or control. 
a. Doesn’t apply to other types of insurance (car, medical, etc.)

b. Courts are split on whether indemnity agreements count as insurance

c. Admissible for any purpose other than liability
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IV.
Physical Evidence & Authentication
RULE: Physical evidence must be authenticated, typically either by someone with personal knowledge or chain of custody. Some evidence is self-authenticating. 
A.
Methods of Authentication
1. Authentication: establishing the identity of a piece of physical evidence 

a. What it does: establishes and demonstrates relevance, offers assurance that the evidence is genuine/reliable, provides context
b. What it does not do: guarantee identity/genuineness (can still dispute it), establish compliance w/ other rules of evidence 
c. No relevancy w/o this – a bag of coke isn’t relevant; D’s bag is!  

d. Federal civil trials—most authentication done pre-trial; criminal trials—P prefers to authenticate in front of the jury 

2. FRE 901(a): To satisfy the requirement of authenticating or identifying an item of evidence, the proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is. 
a. Low threshold – “it is what I say it is” (same standard as PK)
b. Unique items ( pretty easy to authenticate; witness w/ PK testifies as to what the item is and how they know; distinct characteristics 
c. Generic items ( walk through chain of custody w/ testimony of each custodian from the time the evidence was seized; show item is the same or explain changes; small gaps go to credibility, not authenticity (if large gaps, judge may not allow it into evidence)
i. Sufficient if testimony shows same item in substantially same condition

d. Boils down to personal knowledge or chain of custody; (b) contains more specifics 
3. FRE 901(b): The following are examples only (not a complete list) of evidence that satisfies the requirement:

a. (1) testimony of a witness with knowledge

b. (2) nonexpert opinion about handwriting

c. (3) comparison by the expert witness or a trier of fact

d. (4) distinctive characteristics and the like
e. (5) opinion about a voice 

f. (6) evidence about a telephone conversation 

g. (7) evidence about public records

h. (8) evidence about ancient documents or data compilations 

i. (9) evidence about a process or system

j. (10) methods provided by a statute or rule 

4. Common examples of authentication

a. Recordings: (1) or (9); includes photos/videos/audio; get a witness to testify or someone to authenticate the machine that took it
b. Written documents: signature not enough: use (1) (2) (3) (5) (7) (8)
c. Voice identification: (5); need someone to identify the voice
d. Emails/texts/social media: need to be authenticated; can be as simple as a PK witness or as complex as metadata (the fact that an email is registered to a person w/ the same name is probably insufficient) 
e. Demonstrative evidence: need W w/ PK to say that the demonstrative evidence is a “fair, accurate, and true” depiction of what it looked like on the date of the litigated event 

5. FRE 903: A subscribing witness’s testimony is necessary to authenticate a writing only if required by the law of the jurisdiction that governs its validity.
a. Necessary to solve a common law problem; don’t worry about 

B.
Self-Authenticating Documents
1. FRE 902: The following items of evidence are self-authenticating; they require no extrinsic evidence of authenticity to be admitted:
a. Domestic public documents that are sealed and signed 
b. Domestic public documents that are not sealed but are signed and certified 

c. Foreign public documents

d. Certified copies of public records 

e. Official publications 

f. Newspapers and periodicals 

g. Trade inscriptions and the like

h. Acknowledged documents 

i. Commercial paper and related documents 

j. Presumptions under a federal statute

k. Certified domestic records of a regularly conducted activity 

l. Certified foreign records of a regularly conducted activity 

m. Certified records generated by an electronic process or system 

n. Certified data copied from electronic device, storage medium, or file

2. This is a comprehensive list—no other docs are self-authenticating.

3. See the rule itself for additional information re each piece of evidence.

V.
Impeachment
IMPEACHMENT DEFINITION: attack on the credibility of the witness. 
A.
Ways to Impeach and Attack a Witness 
1. FRE 607: Any party, including the party that called the witness, may attack the witness’s credibility. 
a. Allows you to impeach your own witness if they say something bad

b. Can impeach a favorable witness to preempt negative info and gain credibility w/ jury (“drawing the sting”) 

c. Can only impeach a witness on the stand (not someone else) 
2. Impeachment is a theory of relevance.
3. Assessing credibility: perception, memory, sincerity, narration 

4. General attack (“W is not a truthful person”) or specific attack (“in this specific instance, W is not being truthful”) 

5. Five Ways to Attack a Witness’s Credibility: 
a. Incapacity: the witness lacked the opportunity or ability to observe the events or they lacked the mental capacity to recall the events; involves things like vision/hearing/alcohol; EE OK (always relevant and non-collateral)
b. Bias: the witness has a reason to lie; EE OK (always relevant and non-collateral; specific acts + EE allowed)

i. Ex., family, politics, money, employment, book deal, feelings towards the victim/party/a particular class of persons, plea deal
ii. US v. Abel: P wanted to introduce evidence that the witnesses belonged to the Aryan Brotherhood and argued it went towards bias; D objected 403; court admitted it for bias purposes but redacted to say “secret prison gang” 

iii. Note: the fact that an expert got paid to testify is always relevant to bias/credibility

c. Contradiction: prove the witness is wrong w/ other facts; EE subject to collateral matter rule (EE only allowed for non-collateral matters—relevant to impeachment and a fact a consequence in the case; can ask about collateral matters on cross but no EE) 
d. Inconsistency: governed by 613
i. Different from contradiction ( contradiction (evidence shows witness is wrong) vs. inconsistency (evidence shows witness previously said something else) 

e. Dishonesty: governed by 608/609
6. Incapacity/bias/contradiction ( don’t have their own rules; generally governed by judge’s discretion under 611 and 403
7. What makes a witness less credible - honesty (past lies), bias and preconceived notions, consistency, agenda, stake in the matter, horrible vision/hearing, body language, ability/capacity/opportunity, demeanor, details, prior conviction for an act of moral turpitude, quality of the source

8. Impeachment evidence can also be substantive: ex., Witness 1 says red car ran the light; Witness 2 says green car ran the light; Witness 2's testimony is relevant to impeachment and the substance of the case itself (non-collateral)
9. Additional ways to attack a witness’s testimony (from textbook) ( introduce expert testimony about it; clarify ambiguous testimony on cross; complete the story; use 403/404/402/hearsay/some rule to exclude it
10. Key Definitions
a. Intrinsic evidence: evidence obtained through the questioning of the witness; always allowed as long as it’s relevant 
b. Extrinsic evidence: any other evidence, including documents, recordings, or another witness; generally allowed w/ restrictions
c. Collateral matter: relevant solely b/c it impeaches a witness 

d. Non-collateral matter: proves a fact of consequence other than or in addition to impeachment 
11. Religion (FRE 610): Evidence of a witness’s religious beliefs or opinions is not admissible to attack or support the witness’s credibility. 

a. Does not preclude evidence of religious beliefs for purposes other than credibility, such as when relevant to bias, damages, or motive (ex., religious hate crimes)
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B.
Impeachment by Prior Inconsistent Statement 
1. Impeachment by prior inconsistent statement is allowed subject to the collateral matter rule (EE OK only for non-collateral matters) 
2. FRE 613: (a) When examining the witness about the witness’s prior statement, a party need not show it or disclose its contents to the witness. But the party must, on request, show it or disclose its contents to an adverse party’s attorney. (b) Extrinsic evidence of a witness’s prior inconsistent statement is admissible only if the witness is given an opportunity to explain or deny the statement and an adverse party is given an opportunity to examine the witness about it, or if justice so requires. This subdivision (b) does not apply to an opposing party’s statement under FRE 801(d)(2). 
a. (a) don’t need to show the witness first unless OC asks (in practice, lawyers often do for dramatic effect + look “fair” to jurors) 
b. (b) usually fulfilled by asking about it on cross (witness can deny or explain on the stand; if witness has already left, must be able to recall); you can bring in EE so long as it is about a non-collateral matter (can ask re collateral matters; no EE; stuck w/ lie)
i. “if justice so requires” – rarely used; extreme circumstances

c. 403 issues often arise here (delay, prejudice, etc.) 

3. Technically also applies to prior consistent statements; rarely admitted b/c very low probative value; sometimes admissible to rehabilitate (often admitted where prior statement occurred before an event that allegedly changed the witness’s testimony) 
4. Remember ( prior inconsistent statements may raise hearsay concerns if offering party seeks to admit them for their truth in addition to impeachment; 613 only permits admission for impeachment, not truth
	 Collateral Matter Rule 
	Non-extrinsic evidence
	Extrinsic evidence

	Non-collateral matter
	Allowed

("didn't you tell X that Y did it")  
	Allowed subject to the procedures in 613

(X testifies that A said Y did it)

	Collateral matter
	Allowed subject to some outer limits under 403/611

("didn't you tell X that you drove") 
	Prohibited under 403/611

(new witness testifies that A told him she drove)                


C.
Impeachment by Character for Truthfulness 
1. Character evidence is generally barred by 404; 404(a)(3) creates exception for impeaching by character for truthfulness under 607/608/609; permits opinion/reputation evidence or inquiring about specific acts on cross examination; no extrinsic evidence 
2. Reputation/Opinion (FRE 608(a)): A witness’s credibility may be attacked or supported by testimony about the witness’s reputation for having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about that character. But evidence of truthful character is admissible only after the witness’s character for truthfulness has been attacked. 
a. Allows character witnesses to testify re another witness’s general reputation or general opinion of their character; no specific acts on direct examination (cross only)
b. Brief examination (“in my opinion he’s a liar”) 
c. No evidence of truthfulness unless it has already been attacked (can’t bolster credibility, only rehabilitate it; party attacking credibility must go first before rehabilitation) 

3. Specific Acts (FRE 608(b)): Except for a criminal conviction under Rule 609, extrinsic evidence is not admissible to prove specific instances of a witness’s conduct in order to attack or support the witness’s character for truthfulness. But the court may, on cross-examination, allow them to be inquired into if they are probative of the character for truthfulness or untruthfulness of: (1) the witness; or (2) another witness whose character the witness being cross-examined has testified about. 
a. Can impeach character for truthfulness w/ specific acts on cross only; act must be probative of character for truthfulness (not just “wrong”)
b. Can ask about (1) fact witness (“isn’t it true that he lied about X”) or (2) character witness themselves (“isn’t it true you lied about X”)
i. If A says B is truthful, but has never heard about B’s dishonest acts, A seems less credible 

ii. Can’t be acts by someone else (only the W being impeached; can’t ask “is it true PO questioned you about stealing a book?”, but you can ask “did you steal a book?”)
c. This rule applies to acts not resulting in a conviction (see 609)
d. Must have a good faith basis this act occurred before asking 

e. Cannot introduce EE (stuck with the answer, even if a lie) 

4. FRE 608(b) [last line]: By testifying on another matter, a witness does not waive any privilege against self-incrimination for testimony that relates only to the witness’s character for truthfulness. 
a. “Isn’t it true you committed perjury?” – can take plead the 5th 

D.
Impeachment by Conviction 
1. FRE 609(a): The following rules apply to attacking a witness's character for truthfulness by evidence of a criminal conviction: (1) for a crime that, in the convicting jurisdiction, was punishable by death or by imprisonment for more than one year, the evidence: (A) must be admitted, subject to Rule 403, in a civil case or in a criminal case in which the witness is not a defendant, (B) must be admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant; (2) for any crime regardless of the punishment, the evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving or the witness's admitting a dishonest act or false statement.
a. Two categories ( felonies and dishonest act/false statement crimes
i. Felonies: non-criminal defendants (regular 403 balancing) and criminal defendants (PV must > UP; if equal, inadmissible; almost a reverse 403; harder to get in b/c we don’t want juries to convict based on past crimes) 

1. Factors for Criminal D’s Balancing Test
a. PV: age of conviction, link b/t underlying act and disposition for truthfulness, intervening behavior, centrality of D’s credibility 
b. UP (higher for criminal Ds than other witnesses): similarity of act to charged conduct (more similar – more risk of prejudice) 

i. UP to that D only, not co-Ds/others
ii. Dishonest/false crimes: no balancing; admissible subject to (b)

1. Includes: fraud, perjury, embezzlement, forgery, etc.
2. Includes misdemeanors
3. Automatically admitted (only limit is 609(b)); no 403
b. Rules assume past convictions are relevant to a witness’s credibility

c. Only governs when offered to impeach character for truthfulness (judge will issue limiting instruction; impeachment ONLY)
d. Convictions never take a long time to prove (minimal delay) 
2. Timing (FRE 609(b)): This subdivision (b) applies if more than 10 years have passed since the witness's conviction or release from confinement for it, whichever is later. Evidence of the conviction is admissible only if (1) its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect; and (2) the proponent gives an adverse party reasonable written notice of the intent to use it so that the other party has a fair opportunity to contest its use.
a. Reverse 403; applies to all convictions; really hard to get in; more than 10 years since conviction or release (whichever is later)
b. Balancing test—use same factors as 609(a)(1)(B)
3. This rule plays a key role in deciding whether to have a criminal W testify; offering party can choose to “draw the sting” (introduce conviction and have W explain it, get ahead of the other side)
4. FRE 609(e): A conviction that satisfies this rule is admissible even if an appeal is pending. Evidence of the pendency is also admissible.
5. Not admissible if conviction has been pardoned/annulled (609(c)); different rules for juveniles (609(d)) 
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VI.
Character Evidence

A.
Overview of Character Evidence  

1. Character - tendency to act a certain way (w/ a moral tinge to it)
a. Character evidence – includes reputation, opinion, & specific act
i. Four Categories
1. Proof of a witness’s propensity to lie/tell the truth
2. Proof of conduct by propensity

3. Proof of character or reputation as elements

4. Proof of other acts for non-propensity reasons
2. Common characters: lawless/law abiding, violent/peaceful, liar/trustworthy, cruel/kind, careless/careful, hot tempered/calm
3. Theory—past behavior suggests character; b/c someone acted a particular way in the past, we infer they have a tendency to act that way, and it becomes more likely they acted in that way on a specific occasion
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B.
General Prohibition on Character Evidence 
1. FRE 404(a)(1): Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait.
a. Ex., bars evidence offered to prove person’s propensity to be a murderer/embezzler/kidnapper/drunk driver
2. FRE 404(b)(1): Evidence of a crime, wrong, or other act is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character. 
3. These rules generally prohibit character evidence offered to show propensity

a. What is NOT prohibited by 404?
i. Character for truthfulness of a witness (607/608/609)
ii. Character is an element to be proved
iii. Criminal defendant opens the door to character evidence
iv. Special rules for sexual assault and child molestation cases 
v. Habit evidence (not character evidence)
vi. Specific acts offered for other non-propensity purposes (not character evidence)
4. People v. Zackowitz: Z drunkenly killed a guy who insulted his wife using a gun from his car. Z charged w/ murder; claimed self-defense/heat of passion. P wanted to tell jury that Z had several guns at home. Court excluded this as improper propensity evidence (offered to show that Z was a “violent” type; guns had nothing to do with the instant crime so maybe relevant but not probative). 
5. FRE 404(a)(3): Evidence of a witness’s character may be admitted under Rules 607, 608, and 609. 
a. These rules were studied during impeachment
C.
Character as an Element
1. FRE 405(b): When a person’s character or character trait is an essential element of a charge, claim, or defense, the character or trait may also be proved by relevant specific instances of the person’s conduct.
a. In other words, where character itself is a relevant element, reputation, opinion, and specific acts are admissible under this rule (contrast w/ the rest of admissible character evidence; governed by 405(a))
2. Ex., libel/defamation, child custody, negligent hiring/entrustment, defense of entrapment (these are all cases where character traits are elements at issue)
a. Ex., P alleges in a defamation case that D falsely called her a “cheapskate;” P now has to prove she is NOT a cheapskate (b/c defamation requires the statement be false); will need character evidence to prove this and 405(b) allows it
b. Ex., child custody case, prior act of parenting to show character for bad parenting is admissible 

D.
Character Evidence in Criminal Cases

1. FRE 404(a)(2): The following exceptions apply in a criminal case: (A) a defendant may offer evidence of the defendant’s pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it; (B) subject to the limitations in Rule 412, a defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may: (i) offer evidence to rebut it; and (ii) offer evidence of the defendant’s same trait; and (C) in a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor. 
a. Character evidence is sometimes admissible to prove propensity in criminal cases (called “mercy rule;” does not apply to civil cases)
b. D holds the key; P can respond if D opens door.
c. 3 ways for D to open door: 
i. D ( introduces evidence of his own good character 
1. P ( can introduce character evidence to rebut it  

ii. D ( attacks V’s character (limited by 412) 
1. P ( (a) rebut it w/ character evidence (b) offer evidence of D’s character for the same trait 

iii. D ( claims homicide V was the first aggressor
1. P ( can offer evidence of V’s peacefulness

2. Applies when D offers any type of evidence that V was first aggressor (not just character evidence) 

2. Must be a pertinent character trait; pertinent = relevant (ex., if D is charged w/ fraud, evidence that they’re peaceful isn’t pertinent; however, that evidence would be pertinent in an assault case) 
a. P’s rebuttal evidence is limited to the same trait D opened door to (ex., peacefulness/violence, loyalty/disloyalty, etc.) 
3. How to Prove (FRE 405(a)): When evidence of a person's character or character trait is admissible, it may be proved by testimony about the person's reputation or by testimony in the form of an opinion. On cross examination of the character witness, the court may allow an inquiry into the relevant specific instances of the person's conduct.

a. Mirrors the process of 608; applies whenever character evidence is admissible on a propensity theory (i.e., criminal case exceptions) 

b. Direct re the absence/presence of specific acts violates this rule 

c. Direct limits scope of cross; judge has discretion
d. Specific acts—must have a good faith belief that it occurred

e. No extrinsic evidence (stuck with the other side’s response) 

	Type of Character Evidence
	When may D offer this evidence?
	When may P offer this evidence?

	Pertinent trait of the D
	Any time
	To rebut character evidence of the same trait offered by D OR to match character evidence that D offered about the alleged victim

	Trait of peacefulness of alleged victim
	N/A (D would never introduce this)
	In a homicide case: to rebut any evidence that the alleged victim was the first aggressor

In other cases: to rebut character evidence that the victim was not peaceful

	Other pertinent trait of the alleged victim
	Any time, unless barred by 412 (rape shield) 
	Only to rebut evidence of the same trait offered by the D; evidence must comply with 412


E.
Permissible Uses of “Character” Evidence
1. FRE 404(b)(2): This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident. On request by a defendant in a criminal case, the prosecutor must: (A) provide reasonable notice of the general nature of any such evidence that the prosecutor intends to offer at trial; and (B) do so before trial — or during trial if the court, for good cause, excuses lack of pretrial notice.
a. Courts treat this like an exception to the character evidence bar, but it’s actually not even “character” evidence  

b. If you can articulate a non-propensity theory of relevance ( prior bad acts are admissible (subject to 403, possible limiting instruction)

i. Ex., D charged w/ hacking T-Mobile, evidence that D previously hacked Verizon would be inadmissible if offered to show D had a propensity for hacking, but admissible if offered to show D had the skills necessary to hack (non-propensity theory of relevance)
c. Need to meet the 104(b) standards for admissibility (evidence sufficient to support a finding that the prior bad act actually occurred)

d. Must give reasonable notice of the act in a criminal case 

e. Strategy ( frequently invoked; get a bad act before the jury while simultaneously proving your case
f. Applies to civil/criminal cases; good and bad acts 

2. Motive: past act is offered to show a reason/motive for committing the charged act (ex., prior drug deal gone bad to show a motive to kill [revenge])
3. Opportunity: past act is offered to show how D had chance to commit the charged act (ex., theft of a purse gave D keys to the house to steal computer)
4. Preparation/plan: past act offered to show it was preparatory to charged act/chain of events that ended in charged act (ex., stealing a car that was later used as the bank robbery getaway vehicle) 
5. Absence of mistake/lack of accident: past act offered to show that the charged act was not a mistake/accident (ex., evidence D had previously assaulted his wife admissible to rebut claim he accidentally killed her) 
6. Knowledge/intent: evidence that D had the requisite knowledge or intent to commit the act or make the charged act unlawful (ex., evidence that D previously broke into a safe to show he knew how to break into this safe) 
a. Need specialized knowledge/skill (not just general knowledge)

7. Identity/MO: past act offered to show MO/distinct conduct or pattern of behavior that is strikingly similar to the charged act (ex., evidence that D wears a bunny suit when he commits robberies) 
a. Only works if identity is at issue + strong similarities  

8. Note: this list is not exhaustive; if you can come up w/ a valid purpose that’s not propensity, you can get evidence in under this rule 

9. Gabbard v. Commonwealth: D killed gf but argued it was an accident; P wanted to introduce evidence of a prior bad act—D got angry and shot a Furby with a gun; P argued this went towards absence/lack of mistake and it was not propensity evidence; court excluded under 403 (very prejudicial, very low probative value). 
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F.
Habit Evidence
1. FRE 406: Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice. The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness. 
a. Habit evidence admissible on a propensity theory (show they acted in conformity with the habit)
b. Habit = specific, routine, regular repeated response to a particular situation; regularly repeated specific behavior 

i. Different from character (no moral tinge; morally neutral; less prejudicial; more probative) 

ii. Look for: (1) specificity of conduct (2) distinctiveness of situation (3) regularity of conduct

iii. Ex., put on seatbelt, brush teeth, tighten the screw
iv. Ex., train operator w/ 9 violations over 30yrs NOT a habit

c. Also includes routine practice of organizations (organizations don’t have character, no propensity concerns); admissible to show:
i. Organizational propensity to prove conduct in conformity on a specific occasion
1. Ex., evidence of past instances of age discrimination

ii. Organizational liability based on a policy, pattern/practice, or notice of prior similar incidents
1.  Ex., evidence PO station had a pattern of violating rights
iii. Characteristics of objects

1. Ex., evidence a particular toaster blows up repeatedly

iv. Propensity of animals

1. Ex., evidence a dog bit someone in the past

2. Person can testify re their own habit even if no one else has seen it (need not be corroborated). Can also prove it with opinion testimony/specific acts. 
a. No reputation testimony (hearsay issues) 
3. Judges routinely conclude habit evidence is sufficient to establish a fact.
G.
Sexual Assault and Child Molestation
1. Rape Shield Rule (FRE 412(a)): The following evidence is not admissible in a civil or criminal proceeding involving alleged sexual misconduct: (1) evidence offered to prove that a victim engaged in other sexual behavior, or (2) evidence offered to prove a victim’s sexual disposition. 
a. Generally prohibits propensity evidence in rape/sexual assault cases; exception to criminal D 404 ability to open door; applies in civil cases 
b. Why(safeguard victim from invasion of privacy/embarrassment, encourage victims to bring their claims, avoid sexual innuendo at trial
c. Broadly covers any sexual behavior/disposition (dreams, speech, etc.) 
d. Ex., D admits to having sex but claims V consented, to prove consent, D wants to introduce his roommate to testify that a week before the assault, V had consensual sex with the roommate on three occasions = inadmissible under the rape shield rule  

e. FRE 412(c): governs the procedural requirements of the rape shield rule (file a motion, in camera hearing, etc.) 

2. Exceptions to Rape Shield Rule
a. 412(b)(1): The court may admit the following evidence in a criminal case: (A) evidence of specific instances of a victim’s sexual behavior, if offered to prove that someone other than the defendant was the source of semen, injury, or other physical evidence; (B) evidence of specific instances of a victim’s sexual behavior with respect to the person accused of the sexual misconduct, if offered by the defendant to prove consent or if offered by the prosecutor; and (C) evidence whose exclusion would violate the defendant’s constitutional rights. 
i. Constitutional rights = impeachment evidence 
b. 412(b)(2): In a civil case, the court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy. 
i. Reverse 403 (hard to admit); if V puts reputation at issue (“I’m so chaste”), then potential counter-evidence allowed; otherwise, only specific act evidence 
3. Evidence of D’s Commission of Other Offenses 
a. Evidence of D’s commission of prior sexual assaults/child molestation is admissible if relevant; broadly defined; admissible for propensity; specific act evidence only
i. Exception to 404’s bar on propensity evidence 

ii. 403 technically applies; but this is almost always admitted

b. FRE 413(a): In a criminal case in which a defendant is accused of sexual assault, the court may admit evidence that defendant committed any other sexual assault. This evidence may be considered on any matter to which it is relevant. 
c. FRE 414(a): In a criminal case in which a defendant is accused of child molestation, the court may admit evidence that defendant committed any other child molestation. This evidence may be considered on any matter to which it is relevant.
d. FRE 415(a): In a civil case involving a claim for relief based on a party's alleged sexual assault or child molestation, the court may admit evidence that the party committed any other sexual assault or child molestation. The evidence may be considered as provided in Rules 413 and 414.
i. CA Rule: no equivalent to 415, but allows evidence of prior acts of domestic violence to be offered by P in DV cases

e. Hypo: D is accused of sexual abuse against husband's 14yo nephew; P wants to offer evidence of a prior uncharged sex offense against another nephew that didn't lead to a conviction or charge = admissible 
4. Most states do not follow these rules; will need to use other theories to admit
VII.
Hearsay 
ANALYSIS OVERVIEW: (1) is the offered evidence hearsay (i.e., is it an out of court statement offered for the truth of the matter asserted)? (2) does the evidence meet an exception or exemption so that it’s admissible for its truth? (3) does the Confrontation Clause bar admission?
A.
Identifying Hearsay
1. FRE 802: Hearsay is not admissible unless any of the following provides otherwise: a federal statute, these rules, or other rules prescribed by the Supreme Court. 
a. Why? Reliability (some exceptions are allowed b/c more reliable)
b. What makes testimony credible/reliable: perception, memory, sincerity/veracity, ambiguity/narration, oath, cross-examination, observing witness’s demeanor

2. FRE 801(c): Hearsay means a statement that (1) the declarant does not make while testifying at the current trial or hearing; and (2) a party offers in evidence to prove the truth of the matter asserted in the statement. 
a. Hearsay Definition: out of court statement offered to prove the truth of the matter asserted
i. 3 key parts: statement, declarant, truth of the matter asserted

b. Out of court: anything outside the courtroom the witness is currently testifying in (even other court proceedings)  
c. Truth of the matter asserted: heart of hearsay; ask (1) what does the statement assert? (2) is it being offered to prove the truth of that assertion? If theory of relevance is anything other than proving the truth of the matter asserted = NOT HEARSAY
i. Still subject to 403 (if too prejudicial, won’t admit) 
ii. If offered to prove that the out of court statement made was false, it is not hearsay

iii. Non-hearsay purposes (admissible): knowledge of speaker, notice to a listener, effect on a listener (i.e., fear), publication (defamation), legally binding statements (“I accept” “You can enter” “this is a gift”) 
1. Ex., “your brakes are bad” = inadmissible to show brakes are bad, admissible to show driver was on notice of bad brakes
3. FRE 801(b): Declarant means the person who made the statement. 
a. Must be a person; must be a statement based on personal knowledge 
4. FRE 801(a): Statement means a person’s oral assertion, written assertion, or non-verbal conduct, if the person intended it as an assertion. 
a. Assertion: any action undertaken by the declarant that is intended to communicate a fact

b. Statement must be intended as an assertion; don’t have to intend for anyone to hear it; can be non-verbal (nodding head, pointing, X on the back of a minor’s hand at a concert, etc.) 
c. Implied assertion can be hearsay if the declarant intended to asset the implied belief, and the statement is offered as evidence of that belief’s truth (needs exception to be admissible); not hearsay if the declarant did not intend to make the implied assertion
i. Ex., “that SUV driver must be drunk” = asserts driver is drunk; hearsay, needs exception to be admitted for its truth
d. Questions/commands: usually not hearsay, can be if assertive (“why were you running so fast?” = asserts that person was running fast) 

5. Double Hearsay (FRE 805): Hearsay within hearsay is not excluded by the rule against hearsay if each part of the combined statements conforms with an exception to the rule. 
6. Hearsay Analysis Chart 
a. Witness =
b. Declarant =
c. Statement =
d. Out of court?

e. Purpose =
7. Hearsay Exception Categories (some more reliable, some more needed)
a. 801(d) exemptions (not technically hearsay)
b. 804 exceptions (unavailability required)
c. 803 exceptions (availability doesn’t matter)
d. 807 residual exception (catchall)
8. Multiple exceptions may apply to the same hearsay; must fit one to admit
B.
Hearsay Exemptions 

1. The 801(d) exemptions are technically not hearsay under the FRE 

a. In practice—functions like an exception 

2. Prior Statements by Witnesses (FRE 801(d)): A statement that meets the following conditions is not hearsay: (1) The declarant testifies and is subject to cross-examination about a prior statement, and the statement: (A) is inconsistent with the declarant's testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition; (B) is consistent with the declarant's testimony and is offered: (i) to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying; or (ii) to rehabilitate the defendant's credibility as a witness when attacked on another ground; or (C) identifies a person as someone the declarant perceived earlier.
a. Threshold: declarant must be (1) testifying at trial (2) subject to cross
i. Rule: A witness is subject to cross if he is on the stand under oath and willingly responds to questions (memory loss OK; asserting privilege = not subject to cross).
1. US v. Owens: D beaten by attacker and had severe injuries. Made ID of attacker at hospital, but at trial, could no longer remember anything. Holding: D was subject to cross-exam and prior ID was admissible; memory loss did not make him not subject to cross.
b. 3 categories: (A) inconsistent, (B) consistent, (C) prior identifications 

i. Inconsistent: must be (1) inconsistent (2) given under penalty of perjury (3) made at a trial, hearing, deposition, or other proceeding 
1. Admissible under 613 to impeach; here for truth (rules differ slightly; be careful!)
2. Ex., A to B: "the gray SUV ran the red light;" A at trial: "the gray SUV had the green light." B’s testimony about A’s out of court statement is admissible to impeach under 613, but not admissible for its truth b/c it was not made under oath or at a trial/proceeding (if A’s prior statement was made during a deposition, admissible for truth). 
3. California Rule: all prior inconsistent statements admissible for their truth 

ii. Consistent: must be (1) made before a motive to fabricate or improper influence arose & (2) rehabilitate witness after credibility was attacked in some other way (bias, capacity, etc.) 
1. Often excluded under 403 (minimal probative value) 

2. US v. Tome: D accused of sexually abusing his daughter. P offered hearsay statements consistent w/ V’s trial statements. Court held: prior consistent statements are only probative if made before motive to lie arose. Statements here inadmissible b/c they were made after custody dispute arose (mom’s motive to coach V to lie). 
3. California Rule: any consistent statement that predates a prior inconsistent statement introduced by the other party can come in to rehabilitate, even w/o motive to fabricate 

iii. Prior ID: must be someone the declarant perceived earlier
1. Police lineup; photo lineup; informal ID 
2. Could be visual or voice; consistent or inconsistent
3. Justification: pretrial ID more reliable b/c fresher

4. California Rule: must be made when occurrence was fresh in memory (no timing w/ FRE)
3. Statements by Opposing Parties (FRE 801(d)): A statement that meets the following conditions is not hearsay: (2) The statement is offered against an opposing party and: (A) was made by the party in an individual or representative capacity; (B) is one the party manifested that it adopted or believed to be true; (C) was made by a person whom the party authorized to make a statement on the subject; (D) was made by the party’s agent or employee on a matter within the scope of that relationship and while it existed; or (E) was made by the party’s coconspirator during and in furtherance of the conspiracy. The statement must be considered but does not by itself establish the declarant’s authority under (C); the existence or scope of the relationship under (D); or the existence of the conspiracy or participation in it under (E).
a. Most common hearsay exception; justification is fairness/estoppel (we want to hold people accountable for things they say); necessity  
b. 5 kinds—direct & vicarious & co-conspirators 
c. Direct Party Statements: any statement made by an opposing party is admissible against that party for its truth 
i. ANY statement (unfavorable, neutral, etc.); as long as it’s offered against the opposing party
ii. Declarant not required to have PK/oath 

iii. Does not require party to testify at trial (includes confessions)
iv. Lay foundation: (1) W w/ PK of statement (2) document 

v. Can’t offer your own statement (opposing parties only)
d. Adoption: if a party manifests that it adopts a statement or believes it to be true, we treat it as if the party made the statement (admissible)
i. Ex., sign a document prepared by another, nod head in response
ii. Ex., “You ran the red light” “I was in a hurry!” = adoption

iii. Ex., “Your worker left the floor all wet” “It’s not the first time this has happened” = adoption 

iv. Silence can be an adoption if the RP would have protested the statement if made in his presence if untrue (ex., “You spent all night getting high” said in front of the cops)  
v. California Rule: party adopting statement must have knowledge of content (FRE don’t require you know what person said)
e. Authorization: statement made by someone authorized to speak on party’s behalf admissible against that party
i. Must be authorized to speak on that specific subject; offering party must prove the authorization w/ evidence (statement alone insufficient to prove authorization) 
ii. Ex., lawyer makes a statement on party’s behalf re their case 

f. Agent/Employee: statement by party’s agent/employee admissible against that party for its truth if (1) made while relationship existed & (2) subject of the statement is w/in the scope of the relationship 
i. Ex., truck driver says “I was distracted;” admissible against the trucking company; truck driver’s supervisor says “it was our fault”—admissible too even if he had no PK of the accident 
1. Ex., driver is fired, then says “it was my fault,” NOT admissible b/c employment relationship no longer exists

ii. Exception: gov’t employees don’t bind the gov’t 
g. Co-Conspirators: any statement made by a conspirator is admissible against any co-conspirator for its truth if it was made (1) during the conspiracy and (2) in furtherance of the conspiracy 
i. Proving membership: part of common venture (broader than criminal conspiracy; must be members of a common venture)
ii. Don’t need to know the other people in conspiracy
iii. Once arrested—no longer during conspiracy
iv. Doesn’t have to actually further conspiracy, just in furtherance
1. Ex., confessions/boasts not in furtherance of conspiracy
v. No redaction/limiting instruction issue (admissible against all co-conspirators) 
h. If multiple parties: except for co-conspirators, a statement is only admissible against declarant (can redact or issue limiting instruction)

i. Bruton v. US: Introduction of co-defendant’s confession (made after conspiracy ended) violated D’s right to confront co-D and even a limiting instruction could not cure the prejudice.
1. When one criminal co-D confesses to LE (hearsay): P can (1) redact admission (2) sever trials (3) forego use of the confession
C.
803 Hearsay Exceptions
1. FRE 803: The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness. 
a. Contains 23 hearsay exceptions; justification = reliability 
b. Declarant must have personal knowledge of statement 

2. Present Sense Impression (803(1)): A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it.
a. Elements: (1) statement describes or explains (2) event or condition (3) made while or immediately after perceiving event/condition

i. Can’t engage in analysis, only description (no “because”)
ii. Timing is the key element (very small window of timing)  

b. Reliable b/c no time to construct a lie (describing what’s happening)
c. Ex., “he’s stepping up to base;” “she just walked in” 

d. Foundation: statement itself + other testimony re conditions 

e. CA Rule: limited to impressions of declarant’s own conduct 

3. Excited Utterance (803(2)): A statement relating to a startling event or condition, made while the declarant was under the stress of excitement that it caused.
a. Elements: (1) startling event or condition (2) statement relates to startling event or condition (3) declarant made statement while under stress of excitement (4) stress caused by startling event (nexus

i. Stress = subjective (factors: lapse of time, whether it was in response to an inquiry, declarant’s physical/mental condition, characteristics of event, subject matter of statement) 
ii. Stress can be rekindled later (time is less critical than PSI)

iii. Could technically be written (maybe a text) 

b. Reliable b/c people speak truthfully when under stress (really?)

c. Ex., “she was bleeding all over! “watch out for that!” 
d. Foundation: statement itself + other testimony re conditions

4. State of Mind (803(3)): A statement of the declarant's then-existing state of mind (such as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the validity or terms of the declarant's will.
a. Similar to PSI except for it describes a currently existing internal state
i. Ex., “I’m hungry” “I don’t like him” “My knee hurts”
ii. Relevance: motive or intent, notice/warning (awareness), bias (dislike), injury/damage (“moan and groan” evidence in personal injury cases)

iii. Foundation: (1) content expresses declarant’s state of mind and (2) state of mind existed at the time of the statement 

iv. Both direct and circumstantial evidence of state of mind comes in (circumstantial—evidence of external facts offered to show state of mind, not offered for truth, not hearsay) 

b. Must be then existing (can’t be forward or backward looking); but can be a present state of mind about future (ex., “I’m thinking of going to Malibu tomorrow” admissible to prove present plans of traveling) 

c. Can be used to prove past/future state of mind (ex., “I don’t like X” can be used to infer that you don’t like X in the future); need to show a reasonable length of time b/t states of mind
d. Can be used to prove past, present, and future conduct (i.e., “I’m thinking of going to CA” admissible to prove you went to CA)
i. Hillman: Famous old state of mind case. Insurance fraud; issue was the identity of a dead body—was it H or W? Evidence that W said “I expect to leave w/ H for parts unknown.” Holding: W’s statement admissible to prove that W AND H left for parts unknown; Rule: you can prove a third party’s future conduct w/ declarant’s statement of declarant’s intent. 
ii. Courts are split on whether Hillman doctrine applies

e. Not admissible to prove a fact remembered/believed (i.e., “I believe the car ran the red light” is not state of mind, inadmissible); slapping the words “I think” or “I believe” on a statement does not mean that it automatically qualifies as state of mind evidence 
f. California Rule: only admissible if declarant is unavailable 

5. Medical Treatment (803(4)): A statement that (A) is made for—and is reasonably pertinent to—medical diagnosis or treatment; and (B) describes medical history, past or present symptoms or sensations, their inception, or their general cause. 
a. Elements: (1) statement for purpose of medical diagnosis or treatment (2) describes medical history, past/present symptoms, pains or sensations, or general cause of symptoms/sensations (3) reasonably pertinent to diagnosis = admissible for truth 
i. Not required to make statement to doctor (ex., child can make a statement to a parent for this purpose; child’s statement to parent and parent’s statement to doctor are both admissible) 
ii. Pertinence = objective, judged by doctor’s standard (not a subjective declarant standard; however, the statement must be made for the subjective purpose of diagnosis/treatment) 
1. Reasonably pertinent: when and how, important objects or implements, timing of onset of symptoms, apparent general cause, nature of symptoms

iii. Applies to past or present symptoms/causes (unlike the then-existing state of mind exception) 
iv. Only applies to general causes pertinent to treatment (ex., probably necessary for doctor to know V got hit by a car, not necessary to know it was a red two-door sedan)  
1. Perpetrator’s identity usually not pertinent to treatment, but can be in cases of child sex abuse/domestic violence
v. Applies when purpose is diagnosis or treatment (i.e., statements made to doctors for litigation purpose diagnoses admissible)  

b. Reliable b/c people usually tell the truth when seeking treatment 
c. Does not apply to the actual treatment/diagnosis doctor gives, only the statements made in an effort to get that treatment/diagnosis.  
6. Recorded Recollection (803(5)): A record that (A) is on a matter the witness once knew about but now cannot recall well enough to testify fully and accurately; (B) was made or adopted by the witness when the matter was fresh in the witness’s memory; and (C) accurately reflects the witness’s knowledge. If admitted, the record may be read into evidence but may be received as an exhibit only if offered by an adverse party. 
a. If refreshing under 612, doesn’t work, party can use this exception to admit the recorded recollection into evidence. Only applies if W shows that she cannot remember, even w/ 612 refreshing (we prefer live testimony to using this exception). Most judges require that you try 612 first (although FRE don’t require it). 
b. Elements: (1) statement is in a record (2) W had PK at one time (3) W cannot now recall the fact (4) the record was made or adopted by W while the memory was fresh (5) record accurately reflects W’s knowledge. W then reads the document out loud on the stand. 
c. W must make or adopt record (i.e., signing police report affidavit) 

i. Contrasts 612 (can be any record)

d. The record is read into evidence, but the record itself is only admissible into evidence if offered by the adverse party. 

e. Requires declarant be on the stand (i.e., they must be on the stand in order to read from a recorded recollection) 

f. Reliable b/c you recorded PK when the event was fresh 

g. Note: this is DIFFERENT from refreshing witness memory under 612
7. Business Records (803(6)): A record of an act, event, condition, opinion, or diagnosis if: (A) the record was made at or near the time by or from information transmitted by someone with knowledge, (B) the record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling, whether or not for profit, (C) making the record was a regular practice of that activity; (D) all these conditions are shown by the testimony of the custodian or another qualified witness, or by a certification that complies with Rule 902(11) or (12) or with a statute permitting certification, and (E) the opponent does not show that the source of information or the method or circumstances of preparation indicate a lack of trustworthiness. 
a. Eight Elements:

i. A record

1. Anything outside the brain other than oral statements
ii. Of an act, event, condition, opinion, or diagnosis 
1. Broad, includes medical records 

iii. Made at or near the time of the act 

1. Was it recorded soon enough to be deemed reliable? Not super strict, so long as it’s reliable 
iv. By or from information transmitted by someone w/ PK 

1. Broadly covers all insiders; but not info transmitted by outsiders (i.e., customer complaints) 
2. Insider statements aren’t treated as double hearsay
v. Kept in the course of a regularly conducted activity

1. Subject matter inquiry—is the record about something the business regularly does? 

2. Ex., watch repair shop, records re renting the shop to a film studio one time are not admissible 

vi. Making the record was a regular practice 

1. Can’t be a special/unusual one-off report 

vii. Above shown by testimony of a custodian or qualified witness, or by a certificate that complies w/ 902(b)(11) or (12) 

1. Custodian: anyone w/ PK of business’s recordkeeping

viii. Excludable if lack of trustworthiness
1. Rule presumes trustworthiness; burden is on opponent 
2. Context matters—why was the record prepared? Records prepared specifically for litigation lack trustworthiness

b. Broadly covers all business activity (multinational corporation, person selling cigarettes, non-profit, illegal drug selling operation, etc.) 

c. Most frequent disputes arise from double hearsay w/in the record. Admissible so long as all layers meet an exception (805). 
d. Reliable b/c businesses have an interest in keeping accurate records they can rely on; also these records are necessary in many cases 
8. Public Records (803(8)): A record or statement of a public office if: (A) it sets out: (i) the office’s activities, (ii) a matter observed while under a legal duty to report, but not including, in a criminal case, a matter observed by law enforcement personnel; or (iii) in a civil case or against the government in a criminal case, factual findings from a legally authorized investigation; and (B) the opponent does not show that the source of information or other circumstances indicate a lack of trustworthiness. 
a. Cannot use business records exception to try and circumvent the requirements of this rule—if it’s a public record, you must use 803(8)

b. Reliable b/c gov’t employees are neutral and make reliable records 

c. Three Types of Admissible Public Records
i. Public records of the office’s activities
1. Most records fall into this category; internal stuff (ex., employment records, personnel records, etc.) 
ii. Records concerning matters observed by public officials when there was a duty to make the observation and to report on the matters observed 
1. Ex., elevator inspector inspects elevator & makes report
2. Does NOT cover observations made by 3rd parties
3. Criminal Exception: Rule does not permit the admission of matters observed by LE against criminal D.
a. LE = prosecutorial or investigative function

b. Does NOT exclude routine non-adversarial observations (i.e., car crossing border)
i. Ask: is it part of building a case?
c. D can introduce the record against P, but that triggers the rule of completeness 

d. Reasoning: Confrontation Clause 

iii. Reports of factual findings from a legally authorized investigation

1. Admissible in civil case or against P in criminal case (NOT admissible against a criminal D) 

2. Beech Aircraft v. Rainey: “Factual findings” includes the factually based conclusions and opinions of the investigation; not limited to “facts” only. 
d. Can attack on grounds of trustworthiness (same idea as business recs)

i. Trustworthiness factors: timeliness of investigation, special skill or experience of the official conducting the investigation, whether a hearing was held by the public agency prior to the report being made, motivation of public agency for report
e. Frequent double hearsay issues; 805 governs; investigators can rely on 3rd party statements to form conclusions w/o double hearsay issues
9. Absence of a Public/Business Record: FRE 803(7) & (10) provide that there is no hearsay objection if the evidence offered is that there’s an absence of a public/business record; where the absence of a record is relevant, a hearsay objection will not keep it out. 
a. Ex., evidence that D’s firearm is not authorized = admissible 
10.  FRE 803(21): exception for reputation evidence (character)
D.
804 Hearsay Exceptions
1. Unavailability (FRE 804(a)): A declarant is considered to be unavailable as a witness if the declarant: (1) is exempted from testifying about the subject matter of the declarant’s statement b/c the court rules that a privilege applies; (2) refuses to testify about the subject matter despite a court order to do so; (3) testifies to not remembering the subject matter; (4) cannot be present or testify at the trial or hearing b/c of death or a then-existing infirmity, physical illness, or mental illness; or (5) is absent from the trial or hearing and the statement’s proponent has not been able, by process or other reasonable means, to procure: (A) the declarant’s attendance, in the case of a hearsay exception under 804(b)(1) or (6); or (B) the declarant’s attendance or testimony, in the case of a hearsay exception under 804(b)(2), (3), or (4). But this subdivision (a) does not apply if the statement’s proponent procured or wrongfully caused the declarant’s unavailability as a witness in order to prevent the declarant from attending or testifying. 
a. Five Ways to be Unavailable
i. Assertion of privilege: W refuses to testify by asserting a privilege. If judge finds the privilege is valid, W is unavailable for the privileged subject matter. Need W to refuse on the stand except for privilege against self-incrimination. 
ii. Refusal to testify: W sitting on the stand refusing to answer. Need W on the stand. 
iii. Lack of memory: W on stand has zero (real or fake) memory. Need W on the stand; not just bad, but failed memory. 
iv. Death/impairment: W is dead/ill/impaired indefinitely. 
v. Absence: Can’t get W to court (can’t find them, outside of jx). Need to make reasonable efforts to get them to testify. A single letter to the last known address is not enough. 
1. Duty to depose: If declarant is absent, proponent must try to obtain the declarant’s deposition testimony. The declarant is only unavailable if that fails. 

a. Only applies to dying decs/decs against interest

b. We prefer depo testimony to hearsay; it comes in under the former testimony exception

b. If statement’s proponent procured/wrongfully caused unavailability to prevent declarant from testifying, they are not deemed unavailable. 

i. Includes bribing, threatening, hurting, killing, etc.

ii. Doesn’t count if you kill W for another reason 

iii. Parallel doctrine to the forfeiture exception
2. FRE 804(b): The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness…
a. Unavailability is the prerequisite for all of the 804 exceptions

3. Former Testimony (804(b)(1)): Testimony that (A) was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and (B) is now offered against a party who had, or, in a civil case, whose predecessor in interest had, an opportunity and similar motive to develop it by direct, cross, or redirect examination. 
a. Certain former testimony is admissible for its truth; most reliable form of hearsay (under oath, subject to cross). Unavailability required. 
b. Elements: (1) former testimony given by W at trial/hearing/depo, (2) offered against party who had opportunity/similar motive to develop testimony at the prior proceeding, (3) criminal: opposing party must be identical; civil: opposing party must be identical or predecessor in interest (same thing as similar motive). 
i. Opportunity: doesn’t need to actually happen, just the chance; but if it doesn’t happen, that weighs against similar motives
ii. Similar motive factors: similarity of factual disputes, types of proceedings, potential penalties or financial stakes of the two proceedings, number of issues/parties, trial strategy 
iii. Criminal trial: goes both ways; must be offered against the exact same D or P (i.e., federal gov’t, state gov’t, etc.) 
c. Ex., 2 Ds charged w/ murder and tried separately. D1 cross-examines W on alibi issue. W dies. D2 wants to offer W’s former testimony on a self-defense issue. P was present and had a chance to cross-examine. However, different motives (alibi vs. self-defense), so inadmissible. 
d. California Rule: no “predecessor in interest” provision for civil cases

4. Dying Declaration (804(b)(2)): In a prosecution for homicide or in a civil case, a statement that the declarant, while believing the declarant’s death to be imminent, made about its cause or circumstances. 
a. Oldest hearsay exception; rationale: dying people don’t lie (?) 

b. Elements: (1) unavailable (2) statement concerning the cause or circumstances of impending death (3) made while the declarant believes death to be imminent (4) declarant has PK of the facts asserted (5) limited to homicide prosecutions + civil cases. 
i. Don’t actually need to die (just unavailable)
ii. Requires a subjective belief that death is imminent (can look at outside factors in assessing whether they truly held that belief); if you don’t subjectively think you’re going to die, but you die anyways, that doesn’t count! Judge determines under 104.
1. Factors: statements made by declarant, statements made by medical personnel/others to declarant, nature/extent of wounds/illness, length of time b/t statement and death, opinion of medical personnel 
c. California Rule: admissible in any proceeding. 

5. Statement Against Interest (804(b)(3)): A statement that (A) a reasonable person in the declarant’s position would have made only if the person believed it to be true because, when made, it was so contrary to the declarant’s proprietary or pecuniary interest or had so great a tendency to invalidate the declarant’s claim against someone else or to expose the declarant to civil or criminal liability and (B) is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case as one that tends to expose the declarant to criminal liability. 
a. Reliable b/c no reason to lie about things against your interest

b. Ex., “I’m sorry for stealing your car” = statement against interest 

c. Elements: (1) unavailable (2) assertion (a) against $/proprietary interests (b) could subject declarant to civil/criminal liability (c) could render declarant’s claim invalid (3) declarant subjectively aware that assertion was against interest at that time (4) statement was against interest to an extent that a reasonable person would not have made it unless it were true (5) criminal trials only: corroboration required if it exposes declarant to criminal liability.
i. Must fit into one of the 3 categories (not ridicule, shame, etc.)
ii. Must subjectively believe it is against your interest (ex., if you have immunity, confessing is not against interest; if it’s bad for you but you don’t realize, it’s not against interest; if you already have LWOP, might not be against interest)
iii. Corroboration requirement: in criminal trials, can’t just say “X confessed;” need corroborating evidence
1. Corroboration factors: exposed to prosecution (vs. already plead guilty), motive in making statement, whether it was repeated consistently, relationship of declarant to accused, nature/strength of independent evidence relevant to conduct in question
d. Almost always made by non-parties (if you have a party statement, usually easier to admit it as an 801(d) opposing party statement)
e. If statement includes non-inculpatory parts—must parse/redact (only admit the parts against interest)
f. California Rule: includes statements that carry risk of ridicule/shame

6. Forfeiture by Wrongdoing (804(b)(6)): A statement offered against a party that wrongfully caused (or acquiesced in wrongfully causing) the declarant’s unavailability as a witness, and did so intending that result. 
a. If you make someone unavailable, this constitutes a waiver of the hearsay exclusion: any relevant out of court statement made by the unavailable declarant is admissible for its truth.
i. Idea: wrongdoing forfeits the hearsay objection 

b. Elements: (1) party opposing hearsay engaged or acquiesced in the wrongdoing (2) wrongdoing was intended to procure unavailability of declarant (3) wrongdoing caused unavailability 

i. Includes violence, bribes, threats, coercion, undue pressure, etc.

ii. If your co-conspirator causes unavailability—you acquiesced

iii. Intent—doesn’t have to be sole intent, just part of it (ex., killing someone for life insurance does not show intent) 
c. Sidebar objection (too prejudicial for jury to hear about wrongdoing)

d. Parallel to the idea that you can’t introduce someone’s hearsay under 804 if you wrongfully cause unavailability 
i. Summary: If you wrongfully cause someone’s unavailability, (1) you can’t claim they’re unavailable and introduce hearsay (2) the other side can introduce all of their hearsay. 

E.
Residual Hearsay Exception 

1. FRE 807(a): Under the following conditions, a hearsay statement is not excluded by the rule against hearsay even if the statement is not admissible under a hearsay exception in Rule 803 or 804: (1) the statement is supported by sufficient guarantees of trustworthiness—after considering the totality of circumstances under which it was made and evidence, if any, corroborating the statement; and (2) it is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts.
a. Case-specific analysis; last-ditch effort to admit hearsay that does not neatly fit into another exception; rarely invoked
b. Elements: (1) hearsay not admissible under 803/804, (2) trustworthy (i.e., reliable) (3) probative (must be more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts (4) notice (see part (b) below).
i. Bottom line: convince judge it’s (1) reliable (2) necessary

2. FRE 807(b): The statement is admissible only if the proponent gives an adverse party reasonable notice of the intent to offer the statement—including its substance and the declarant’s name—so that the party has a fair opportunity to meet it. The notice must be provided in writing before the trial or hearing—or in any form during the trial or hearing if the court, for good cause, excuses a lack of earlier notice. 
F.
Impeaching a Hearsay Declarant 
1. FRE 806: When a hearsay statement—or a statement described in Rule 801(d)(2)(C), (D), or (E)—has been admitted in evidence, the declarant’s credibility may be attacked, and then supported, by any evidence that would be admissible for those purposes if the declarant had testified as a witness. The court may admit evidence of the declarant’s inconsistent statement or conduct, regardless of when it occurred or whether the declarant had an opportunity to explain or deny it. If the party against whom the statement was admitted calls the declarant as a witness, the party may examine the declarant on the statement as if on cross-examination.
a. Can impeach hearsay declarant in almost any way you could impeach a regular witness (bias, inconsistency, contradiction, reputation or opinion evidence re character for truthfulness, prior conviction)
i. Can’t admit specific acts under 608(b) b/c you aren’t cross-examining the declarant; courts are split on whether you can try and admit EE for this purpose
b. Inconsistent statements: no requirement of giving the impeached declarant an opportunity to explain/deny (unlike 613)
2. If the out-of-court statements are not hearsay, 806 not triggered b/c we don’t care about their truth or their declarant’s credibility

3. Can rehabilitate declarant after impeachment in the same ways as normal

G.
Confrontation Clause 

1. 6th Amendment Confrontation Clause: In all criminal prosecutions, D shall enjoy the right to confront the witnesses against him. 

a. To be admissible, all out of court statements must satisfy (1) hearsay rules (2) Confrontation Clause

2. Crawford RULE: When the government offers evidence against a criminal defendant, testimonial hearsay violates the 6th Amendment Confrontation Clause unless the declarant is unavailable and defendant had a prior opportunity for cross-examination. 
a. Crawford v. Washington: D stabbed a guy. PO interrogated wife; she stated that it was not self-defense. Wife invoked spousal privilege at trial. Court held that P could not offer her out of court statement to the PO because it violated D’s constitutional right to confront witnesses. Court held that the right to confront was a procedural right that guaranteed the right to cross-examine witnesses against you.
b. Who counts as a witness? Answer: anyone who provides testimony. The issue becomes whether the statement was testimonial. 

c. Procedural guarantee: as long as you had the chance to cross examine, that is sufficient for this rule (no similar motive requirement) 

d. Remember: it needs to be admissible hearsay (if it’s not hearsay or it’s inadmissible under the FRE, then no Crawford issue) 

e. Only applies if P is offering evidence against a criminal D! 

f. N/A if declarant is available to testify (if available, can introduce); N/A if D had a prior opportunity to cross-examine the witness

i. Ex., W testifies at Trial #1. Jury hung. W dies. P can admit W’s former testimony at Trial #2 b/c even though it’s testimonial hearsay, D had the chance to cross at trial 1. 

g. Unavailability: same meaning as in 804 (5 ways to be unavailable) 
h. Forfeiture by wrongdoing—extinguishes D’s CC claim 

3. Testimonial: (1) a formal statement, solemn declaration, or affirmation, made for the purpose of establishing or proving some fact; or (2) made under circumstances which would lead an objective person reasonably to believe that the statement would be available for use at a later trial.
a. General idea: is the person acting like they would on the stand? 
b. Examples: custodial interrogation by law enforcement, prior testimony, affidavits, confessions, etc. 
i. Non-testimonial: business records, statements in furtherance of a conspiracy, D’s own statements (no right to confront self) 

c. When statements are made to PO/LE ( primary purpose test
d. Primary Purpose Test: A statement is testimonial if the circumstances objectively indicate that there is no ongoing emergency and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution. A statement is non-testimonial if it was made under circumstances objectively indicating that the primary purpose of the interrogation is to enable PO assistance to meet an ongoing emergency. 
i. IOW: is the primary purpose to elicit testimony?

ii. Hammon: Domestic incident at house b/t H/W. PO asked W questions; she made oral statements and signed an affidavit. Holding: Testimonial b/c she was deliberately recounting past events in response to PO questioning (statements were about what happened). 
iii. Davis: GF called 911, said “D is hitting me,” makes a bunch of other statements to 911 operator. Holding: Not testimonial b/c the primary purpose was to enable PO to meet the ongoing emergency (statements were about what was happening). 
iv. Bryant: V was shot, drove car to gas station, called PO who arrived 25 minutes later. V says “D shot me” to PO. Holding: Not testimonial b/c there was an ongoing emergency (expands what counts as ongoing emergency); primary purpose of PO was to respond to the shooter on the loose; admissible. 
e. On exam: compare facts to Crawford, Hammon, Davis, & Bryant to assess whether something is testimonial (fact based, look at totality of circumstances)

f. Textbook rules [not discussed in class]

i. Lab reports: courts are split on whether these are testimonial
ii. Statements among private parties: probably not testimonial but could potentially be 

iii. Dying declarations: CC does not apply even if testimonial 
iv. P must make a good faith effort to obtain W’s testimony 

VIII.
Opinion Testimony

A.
Opinion Testimony Overview & Lay Witnesses 

1. Two categories of opinion testimony: lay and expert (different rules) 
a. Lay: results from a process of reasoning familiar in everyday life

b. Expert: results from a process of reasoning which can only be mastered by specialists in the field
c. Whether a witness is a lay-witness or an expert witness depends on what they’re testifying about—is the opinion lay or expert? 

i. Experts can give lay opinions too! 

2. Why admit it? Too difficult/incomplete to testify re facts only; experts are needed to help the jury out on complex issues 
a. We prefer firsthand observations b/c they help the jury more (“the gray SUV ran the red light” helps the jury more than “the gray SUV was driving negligently”) 

3. Facts = firsthand observations; opinions = inferences drawn from those observations (“she fell over” = fact; “she was drunk” = opinion) 
4. Lay Witness Opinion Testimony (FRE 701): If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that is: (a) rationally based on the witness’s perception, (b) helpful to clearly understanding the witness’s testimony or to determining a fact in issue, and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702. 
a. Rationally based on perceptions: PK requirement (can’t be based on speculation or hearsay; must lay foundation for PK) 
b. Helpfulness: must facilitate the convenient, efficient, and necessary presentation of evidence (case/fact specific); not helpful if the jury can readily draw the necessary inferences w/o opinion testimony (not helpful for W to testify “D was negligent;” helpful to testify that “D was driving really fast and ran the red light”) 
i. Factors: (1) additional information conveyed by the lay opinion (2) jurors' inability to view the underlying facts and form their opinions (3) opinion related to a central aspect of the case
c. Not specialized: can be based on particularized knowledge that goes beyond the average person (ex., PO knowledge of drug trafficking slang might be a lay opinion), but can’t cross the line into expert testimony (can’t sneak in an expert in lay-witness clothing). Focus on how the witness acquired the opinion (specialized reasoning?). Advocacy matters here b/c courts will differ a lot on these issues. 
5. Lay opinions typically allowed: emotional/psychological state of another (scared, angry, upset), conventional physical descriptions (tall, old, weak), appearance of objects (size, color, shape, texture), speed of moving objects, ordinary distances 
6. FRE 704: (a) An opinion is not objectionable just because it embraces an ultimate issue. (b) In a criminal case, an expert must not state an opinion about whether the D did or did not have a mental state or condition that constitutes an element of the crime charged or of a defense. Those matters are for the trier of fact alone. 

a. FRE don’t preclude opinions re ultimate issues (negligence, causation, etc.), but courts usually exclude them as not helpful
b. Exception for criminal cases ( can’t say D is insane

B.
Expert Witnesses 

1. To offer expert opinion, the witness must be (1) qualified as an expert (2) offering a reliable opinion. 

a. Underlying concern: juries give a lot of deference to expert opinions, so we want to police their admission more carefully 

2. Qualifying an expert
a. Rule: proponent must demonstrate by a preponderance of the evidence that the witness has some specialized knowledge derived from skill, experience, training, or education. 
i. Don’t have to go through formal training (wide variety of fields in which you can be an expert, not all of them require formal training, ex., plumber w/ skills learned on the job) 

b. Always the first step; separate from 702/Daubert inquiry 

c. Can be general (car expert) or specific (expert in hybrid car battery technology); can only testify re what you’re qualified on (so the battery expert could not testify re the car’s brakes) 
d. Can choose to stipulate to qualification so that the jury doesn’t get to see all the qualifications; can also choose to voir dire so that you can poke holes in qualifications in front of the jury 
3. Reliability of opinion
a. FRE 702: A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the form of an opinion or otherwise if: (a) the expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue; (b) the testimony is based on sufficient facts or data; (c) the testimony is the product of reliable principles and methods; and (d) the expert has reliably applied the principles and methods to the facts of the case. 

b. Helpfulness Requirement: must help the trier of fact (“fit” the facts of the case; similar to lay-witness opinion testimony) 
i. Ex., evidence that asbestos causes lung cancer doesn’t help the trier of fact if P can’t prove exposure to asbestos 
c. Daubert Requirements: (1) sufficient facts/data (2) product of reliable principles/methods (3) reliably applied to facts of this case
i. Old Frye Rule: expert opinion admissible if the methods were generally accepted in the relevant scientific community 
ii. Daubert RULE: Trial judge is the gatekeeper who must ensure the expert testimony is both relevant and reliable. Daubert held that FRE 702 superseded the Frye test.
1. Daubert Reliability Factors
a. Tested/testable
b. Subject to peer review & publication

c. Known or potential error rate

d. Existence of standards controlling application 

e. Generally accepted (Frye) 

2. Judge can turn to any factor that helps decide reliability (totality inquiry, not limited to the Daubert factors) 

a. Other possible factors: independently researched, unjustifiable extrapolation, expert accounted for obvious alternative explanations, expert was careful, whether it reached reliable results 
3. Method doesn’t need to be perfect, just reliable 

4. Must be reliably applied to the facts of the specific case 

iii. Post-Daubert Cases
1. Joiner: Standard of review is abuse of discretion. Court can decide that there is too great an analytical leap b/t the data and the opinion for it to be reliable. 
2. Kumho Tire: Daubert applies to all proposed expert testimony, not just scientific experts. Not all the Daubert factors need to be applied in every case. Courts can use other factors to assess reliability. 
4. Bases of opinion 
a. FRE 703: An expert may base an opinion on facts or data in the case that the expert has been made aware of or personally observed. If experts in the particular field would reasonably rely on those kinds of facts or data in forming an opinion on the subject, they need not be admissible for the opinion to be admitted. But if the facts or data would otherwise be inadmissible, the proponent of the opinion may disclose them to the jury only if their probative value in helping the jury evaluate the opinion substantially outweighs their prejudicial effect. 
i. Can be based on facts the expert has been made aware of (i.e., hearsay) or personal observations

ii. Possible bases: given a set of facts, personal observations, reading a transcript, attending trial and listening to witnesses, studies or experiments, etc. 

iii. Rule: can only rely on inadmissible evidence if it’s the type of information experts in the field reasonably rely on (ex., doctors rely on hearsay all the time, that’s permissible) 

iv. Rule: if the basis of the expert’s opinion is inadmissible evidence, it can be disclosed to the jury (1) by the opposing party via cross or (2) by the proponent ONLY if probative value substantially outweighs prejudicial effect (reverse 403)
1. Idea: we don’t want people sneaking inadmissible evidence in via experts and circumventing the FRE 

b. FRE 705: Unless the court orders otherwise, an expert may state an opinion—and give the reasons for it—without first testifying to the underlying facts or data. But the expert may be required to disclose those facts or data on cross-examination. 
i. Ok for expert to state an opinion w/o providing basis (“the asbestos caused his lung cancer”); in practice, you want them to provide the basis so that it’s credible

5. FRE 706: Court can appoint its own expert; both parties can cross-examine. 
6. Experts can remain in courtroom even if other Ws are excluded under 615
7. Remember ( 403 always limits the admissibility of this type of evidence
8. California Rule: Reasonable reliance test—(1) helpful (2) qualified expert (3) expert relies on matters of a type reasonably relied upon by experts in the field. If novel science/technique—proponent must show general acceptance.
a. CA more hostile to new science than Daubert

IX.
Privilege
A.
Privilege Overview

1. Ordinarily, witnesses have a duty to testify, or else they are held in contempt. Privilege protects a witness from contempt by allowing the witness to lawfully refuse to answer certain questions. 
2. Purpose ( society values certain relationships and the confidentiality within those relationships more than dispute resolution
a. The purpose is NOT to facilitate the resolution of disputes—privilege rules actually make it harder to resolve disputes. 
3. Privileges govern beyond trial admissibility and apply at all times; typically last beyond a person’s death
4. FRE 501: The common law—as interpreted by US courts in the light of reason and experience—governs a claim of privilege unless any of the following provides otherwise the US Constitution, a federal statute, or rules prescribed by SCOTUS. But in a civil case, state law governs privilege regarding a claim or defense for which state law supplies the rule of decision.
5. Questions to Ask re Privilege
a. What type of proceedings does it apply to?

b. Who holds the privilege?

c. What is the nature of the privilege? 

d. Has there been a waiver?

e. Is there an applicable exception?

f. Is it an absolute or qualified privilege?

6. Judge decides whether the privilege exists under 104(a); doesn’t look at the privileged information itself. If a qualified privilege—judge may look at the privileged info during an in-camera hearing to determine privilege. 

7. If multiple privileges on exam—analyze each one at a time

B.
Attorney-Client Privilege

1. Rule: This privilege protects confidential communications between a client and her lawyer made for the purpose of securing legal advice.
a. Why: clients won’t be truthful if lawyer will snitch to judge

b. Who: held by client, attorney bound to assert it on their behalf 

c. When: applies at all times, all stages, everywhere 
2. Elements: (1) communication (2) made in confidence (3) b/t attorney and client (4) to facilitate legal services. 

a. Communication: must be a communication, not just an observation 
i. Doesn’t protect evidence the client shares with the lawyer (i.e., client can’t give her journal to a lawyer and claim privilege)

1. Not a safe harbor for incriminating documents 

ii. Doesn’t protect the underlying facts, only the communication (i.e., “did you tell your lawyer you paid a bribe?” = privileged; “did you pay a bribe?” = not privileged). 
iii. Ex., observing your client being drunk is not a communication 

iv. Identify of client/fact of hiring a lawyer isn’t usually protected

b. Confidence: client must intend to keep it confidential  
i. Presence of a third party will destroy the privilege, unless the third party is considered an essential part of the legal team (i.e., paralegal, associate, etc.) 
ii. Focus on client’s intent—if someone unknowingly eavesdrops, as long as attorney/client took reasonable efforts to keep it confidential, it is probably still privileged 
iii. Ex., NOT confidential if you make a call on a line you know is monitored, if you send an email from a monitored server, etc.

c. Attorney/Client: must be between an attorney and a client 
i. Attorney: retained or consulted counsel or anyone the client reasonably believes to be a lawyer (payment NOT required)
1. Ex., discussing problems with an accountant/PR firm is not privileged (unless lawyer hires them) 
ii. Client: person seeking legal advice
1. Corporate clients (Upjohn): communications made by employees to counsel at the direction of corporate superiors about matters w/in the scope of their employment duties for the purpose of obtaining legal advice are privileged
a. Corporation holds the privilege, not individual employees (employees can’t waive); employees are only clients if they meet Upjohn test
b. Factors: communications made by employees, to corporate counsel, at the direction of corporate superiors, for purpose of obtaining legal advice, regarding matters w/in employee’s duties, employee knew the purpose of the communication

d. Purpose: must be for the purpose of obtaining legal services 
i. Privilege doesn’t automatically apply to all attorney-client communications; must be related to obtaining legal work from the attorney 

ii. Ex., asking a lawyer to keep a box of contraband on their porch for you is NOT legal services

3. Crime fraud exception: Privilege does not apply if (1) client intends to commit crime/fraud and (2) attorney-client communications are in furtherance of that crime/fraud 
a. No issue if discussing past crime/fraud, just not future/ongoing

4. Waiver: occurs when the client engages in conduct inconsistent with keeping the communications confidential (i.e., disclosure) 
a. Client can waive privilege; attorney can only waive w/ permission 

i. If attorney discloses w/o permission—privileged not waived 

b. Proponent of the privileged info has the burden to show waiver

c. Does waiver extend to undisclosed communications? 
i. Intentional (FRE 502(a)): Waiver extends to undisclosed communications if (1) intentional (2) same subject matter (3) in fairness, should be considered together.
1. Similar to 106 completeness inquiry 

ii. Inadvertent (FRE 502(b)): No waiver if (1) inadvertent (2) took reasonable steps to prevent disclosure on front end (3) took reasonable steps to rectify the error on the back end.
1. Privilege still applies/disclosure not required, but the other side can act on the disclosed information 

d. Also waived by attacking attorney’s competence—legal malpractice, ineffective assistance of counsel, advice of counsel claims

5. Work product doctrine: protects materials (not just communications) prepared in anticipation of litigation (i.e., attorney notes, theories, etc.) 
a. Absolute protection for mental impressions, conclusions, opinions, and legal theories
b. Qualified protection for facts: disclosure if special need + can’t obtain substantial equivalent w/o undue hardship 

C.
Other Privileges
1. Psychotherapist-patient privilege: patient has the privilege to refuse to disclose confidential communications b/t them and their psycho-therapist
a. Includes social workers; patient holds the privilege; covers confidential communications; absolute privilege
i. Comes from SCOTUS case Jaffee v. Redmond
b. Waiver: voluntary disclosure, consent to disclosure, patient-litigant exception (putting mental/emotional condition at issue), dangerous patient exception (danger to themselves and others) 
c. Doctor-patient privilege: not recognized at federal law (CA recognizes it; follows same rules as psychotherapist-patient) 

2. Spousal communication privilege: protects against the disclosure of confidential communications b/t spouses
a. Only communications, not observations/underlying facts; must be confidential (can’t have 3rd party in room unless very small child)
b. Only covers communications made during the marriage 
c. Both spouses hold privilege—can’t disclose unless both agree

d. Exceptions: legal proceedings b/t spouses, crime fraud, prosecution for crimes against spouses/children

e. Ex., if a couple gets divorced, privilege still applies to communications b/t them made during the marriage 
f. Ex., doesn’t matter if they live together, as long as they’re married

3. Marital testimony privilege: protects against spouses from having to testify against each other in criminal cases only 
a. Only requirement is that they be married at the time of testimony
b. Privilege prevents P from calling the spouse to the stand altogether, regardless of subject matter of testimony 
c. If the spouse wants to testify, they can—this privilege doesn’t keep them off the stand entirely, it just keeps them from being compelled to testify against their spouse

i. Ex., H on trial for drug trafficking, W wants to testify that he told her about drug deals; H can’t prevent her from testifying (but he could protect communications under the other privilege) 
d. Exceptions: legal proceedings b/t spouses, sham or dead marriages, prosecution for crimes against spouse or children
e. CA Rule: applies in any proceeding, not just criminal 

4. Other federal privileges: clergy-communicant, executive, right against self-incrimination
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