Ethical Lawyering Outline

------ 
General
Sources of Legal Ethics Rules
California Law
· State Statutes (Cal Bus Prof Code)

· Court decisions

· CA Rules of Court 

· CA Rules of Prof. Conduct (CRPC)

· Binding on State Bar members

· Tested on Bar 

Not binding:

· ABA Model Code of Prof. Responsibility

· Code of Judicial Conduct

· ABA Model Rules of Prof. Conduct (ABA MR)

· Not Binding: Recommended state guidelines

· All states have adopted basic structure.

· Tested on Bar

· ABA Ethics Opinions

· State and local bar association ethics opinions

· Not binding but frequently cited, should be consulted - CRPC 1, c[4]
What is a lawyer? – ABA MR Preamble, [1]-[3] / CRPC 1.0 c[5]
· Member of legal profession 

· Representative of clients
· Advisor

· Advocate

· Evaluator

· Officer of legal system

· 3rd party neutral

· Public Citizen

Lawyer is – Heineman article

· Technical expert

· Wise counselor

· Effective leader

4 Sets of Obligations
1. Responsibilities to the people and organizations that their own institution serves (such as corporate stakeholders, law firm clients, and law students and faculty). 

2. Responsibilities to the legal system and rule of law that are the foundation of our political economy and constitutional democracy, including contributing to access to justice, strengthening the rule of law and legal institutions in the United States and around the world, and supporting efforts by other lawyers to uphold their own professional responsibilities. 

3. Responsibilities to the institution in which lawyers work—e.g., corporations, law firms, and law schools—and to the people employed by such institutions, such as a corporation’s global workforce or a law firm’s or law school’s diverse employees. 

4. Responsibilities to secure other broad public goods and enhance sound private ordering—complementary to the rule of law—in order to create a safe, fair, and just society in which individuals and institutions (including major corporations, major law firms, and major law schools) can thrive over the long-term. 

Core Values:
· Responsibilities as a profession: Independence in professional regulation (self-government; regulated by judicial branch) and professional judgment

· Responsibilities to the client: loyalty, competence and confidentiality 

· Responsibilities to the justice system: lawyers as officers of the court (conform to court, respect court, seek to improve administration of justice) 

Requirements to Practice
To practice law: “person who has not been admitted in a sister state, US jurisdiction, etc.”: CA B&P Code 6060

· Be of the age of at least 18 years 6060 (a)
· Be of good moral character 6060 (b)(1)
· MR 4.40 (B): “Good moral character” includes … honesty, fairness, candor, trustworthiness, observance of fiduciary responsibility, respect for and obedience to the law, and respect for the rights of others and the judicial process

· Completed two years of college work or attained equivalent intellectual ability 6060 (c)
· Registered within 90 days of beginning law school 6060 (d)
· Obtained a J.D. or allowed equivalent  6060 (e)
· Passed professional responsibility or legal ethics exam 6060 (f)
· Passed general bar exam 6060 (g)
“Person who has been admitted to practice law in a sister state, US jurisdiction, etc. – CA B&P 6062
· Be at least 18 years of age 6062 (a)(1)
· Be of good moral character 6062 (a)(2)
· Have passed general bar exam or if an active licensee in good standing in sister state for at least four years, may take Attorney’s Examination 6062 (a)(3)
Kwasnik v. State Bar of CA

· Atty who accidentally killed man in car accident, lost wrongful death suit to family, only paid minimum then stopped payments. 
· Court held he showed “good moral character” through character witnesses and his 20 yrs of otherwise good behavior. Admitted to CA bar

In re Glass
· Journalist atty falsified sources for articles and lied about it on bar ethics, tried to conceal it from bar committee. 
· Court held that he showed moral turpitude by covering up his misdeeds, not fully disclosing them. His therapy, pro bono work, and character witnesses didn’t show truly exemplary conduct. Not admitted to CA bar.
Admission to Practice
Unauthorized Practice, Multijurisdictional Practice
CRPC 5.5 Unauthorized practice of law; Multijurisdictional practice of law
(a) A lawyer admitted to practice law in California shall not:

(1) practice law in a jurisdiction where to do so would be in violation of regulations of the profession in that jurisdiction; or

(2) knowingly assist a person in the unauthorized practice of law in that jurisdiction.

(b) A lawyer who is not admitted to practice law in California shall not:

(1) except as authorized by these rules or other law, establish or maintain a resident office or other systematic or continuous presence in California for the practice of law; or

(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law in California.
Business & Prof. Code 6125-6126 

Practice of law is restricted to active State Bar members; 6125
It is a misdemeanor to misrepresent oneself as practicing atty 6126(a)
ABA MR 5.5 – Unauthorized practice of law; Multijurisdictional practice of law
If admitted to practice in JDX: MR 5.5(a)
· Atty may practice; subject to rules of state bar

· May not assist anyone in unauthorized practice of law

If not admitted to practice in JDX:

· General Rule: May not practice/assist other in doing so – MR 5.5(a)
· Must not establish office or hold out to public as practicing in unauthorized JDX (unless exception applies) – MR 5.5(b)
· Exceptions: Atty who is admitted in another US jdx and not disbarred/suspended can practice on temporary basis if: – MR 5.5(c ), (d):

1. Associate with local atty who actively participates in manner MR 5.5(c)(1)
2. Pro Hac Vice – Matter reasonably related to pending/potential proceeding in this JDX, and is authorized or reasonably expects to be authorized MR 5.5(c)(2)
3. Related to pending mediation/arbitration/ADR, arising out of practice in authorized jdx, and the services don’t require pro hac vice representation MR 5.5(c)(3)
4. Reasonably related to lawyer’s current practice in authorized jdx (catch all) MR 5.5(c)(4)
· Permanent practice (in-house counsel or govt lawyer) MR 5.5(d)

5.5 comment 14: “Reasonably related” determined by various factors: Whether atty previously represented Cl, or Cl has substantial contacts with JDX where atty is admitted.

Multijurisdictional Practice 
MR 5.5(c) and (d): Lawyers admitted in another state may provide certain limited or temporary legal services in another state.
Pro hac vice: "For this turn only". 

· Atty must petition the court for each separate case

· In some jdx, requires a local atty act as co-counsel

 

Reciprocity: Allows atty (after practicing for a certain # of years) to gain full admission to practice in another state simply by filing a petition.

· Only in states that allow it. Not CA, but majority of states. 

 

Federal Courts:
· Atty must be admitted to the bar of that court

· Typically requires applicant be admitted in the state in which the federal court sits.

MR 5.5 (c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that . . .  
(3) are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission.

5.5 comment 12: Atty must obtain pro hac vice if court-annexed arbitration or mediation, or if court rules require.
5.5 comment 14: “Reasonably related” determined by various factors: Whether atty previously represented Cl, or Cl has substantial contacts with JDX where atty is admitted.
Admission to practice in Federal courts
District Courts

· Depends on local rules, Separate admission for each court

· Similar to 9th Cir

9th Circuit Fed. Rule of App. Procedure 46(a)
· Good moral character, Be member of state bar

· File application, take oath, pay fee

· Another member moves for your admission

SCOTUS Rules of USSC, Rule 5
· Practice in highest court of state for 3 years immediately before application
· No adverse disciplinary action during that 3 year period

· Good moral/professional character

· 2 sponsors for endorsement, both members of SCOTUS bar

Maintaining the Integrity of the Profession
Misconduct

	Model Rules (MR)


	CA Rules of Prof. Conduct (CRPC)

	MR 8.1 – Bar admission and disciplinary matters 
(a) and (b) Applicant for admission or atty connected with application or disciplinary matter: No knowing false statements of material fact/disclosures necessary to correct misapprehension/fail to respond to demand for information in connection with application/discipline


	CPRC 8.1 – False statements regarding application for admission to practice law
a. No false statements of material fact in own application for admission, intentionally or recklessly 

b. Same as (a), but for another person’s application for admission

c. No failure to disclose fact necessary to correct statement causing material misapprehension

d. Includes readmission, reinstatement, similar processes



	No MR equivalent
	CRPC 8.1.1 – Atty must comply with terms and conditions of any discipline administered by state bar, public/private reproval or agreements in lieu of discipline.



	MR 8.2 – Judicial and legal officials

a. No knowing false statement concerning qualification/integrity of judge, public legal officer, or candidate for election/appointment to judicial office

b. Candidate comply with code of judicial Conduct.


	CRPC 8.2 - Judicial Officials
a. No false statements of material fact regarding qualifications/integrity of judge or candidate. 

b. Atty who is Judicial candidate must comply with canon 5 of CA Code Judicial Ethics. Duty ends when candidacy or election ends.

c. Candidate comply with canon 5B



	MR 8.3 – Reporting professional misconduct

(a) and (b) Atty who knows another atty/judge has committed violation of RPC/rules judicial conduct that raises substantial question of honesty, trustworthiness, fitness as a lawyer/fitness for judge office shall inform the appropriate authority

(c) Doesn’t require disclosure protected by MR 1.6 (cl confidentiality) or gained while participating in atty assistance program.


	No CA equivalent



	MR 8.4 – Misconduct

It is misconduct for atty to:

a. Violate/attempt to violate MR, or assist/induce another to do so

b. Commit crime that reflects adversely on atty’s honesty, trustworthiness, fitness as lawyer,

c. Conduct involving dishonesty, fraud, deceit, or reckless or intentional misrepresentation

d. Conduct prejudicial to justice

Comment [2] – offenses involving “moral turpitude”; offenses that indicate lack of those characteristics relevant to law practice.


	CRPC 8.4 – Misconduct

It is misconduct for atty to:

a. Violate/assist in violation of State Bar Act

b. Commit criminal act that reflects adversely on atty’s honesty, trustworthiness, or fitness as atty in other respects

c. Conduct involving dishonesty, fraud, deceit, or reckless or intentional misrepresentation

d. Conduct prejudicial to justice

Comment 1: Violation can occur when not practicing law or acting in a professional capacity

Comment 4: Atty may be disciplined under B&P 6106 for acts involving moral turpitude, dishonesty, or corruption.



	MR 8.4(g) – Harassment or discrimination

g. It is misconduct for atty to engage in harassment/discrim on basis of protected characteristics. Doesn’t affect atty ability to accept, decline, withdraw from representation under MR 1.16

Comment 3


	CRPC 8.4.1 Prohibited Discrimination, harassment, retaliation

a. In representing, terminating, or refusing any cl, atty shall not unlawfully harass/discriminate/retaliate.

b. In law firm operations, atty shall not discriminate/harass/refuse to hire/fire, or permit the same, on basis of protected characteristic, or unlawfully retaliate.



	MR 8.5 – Disciplinary authority, choice of law

a. Atty admitted in CA subject to discipline in CA, regardless of where conduct occurs. Also foreign attys subject to CA law for CA conduct

b. Conduct related to matter pending before tribunal=Rules of jdx where tribunal sits. Otherwise, rules of jdx where atty conduct occurs.


	CRPC 8.5 – Disciplinary authority, choice of law

a. Atty admitted in CA subject to discipline in CA, regardless of where conduct occurs. Also foreign attys subject to CA law for CA conduct

b. Conduct related to matter pending before tribunal=Rules of jdx where tribunal sits. Otherwise, rules of jdx where atty conduct occurs.




Moral Turpitude – CA B&P 6106
Moral turpitude, broadly defined, is conduct which is contrary to justice, honesty and good morals. 
Fiduciary – Black’s Law dictionary
A fiduciary is: 
1. One who owes to another the duties of good faith, trust, confidence, and candor. 

2. One who must exercise a high standard of care in managing another's money or property.”
Duty to Report
B&P Code 6067-6068
6067: Oath
Atty must take oath to support US Const and CA Const, faithfully discharge duties of atty to the best of knowledge/abilities.

6068 (o): Duty to Self-Report
Atty must report to state bar within 30 days when atty has knowledge of certain actions against atty:
1. 3+ lawsuits in 3mo period
2. Entry of judgement in action for fraud, misrep, br of fid duty, gross prof negligence
3. Judicial sanctions

4. Indictment/felony charge

5. Conviction of felony/misdemeanor in course of law practice, or in matter involving improper conduct/moral turpitude, conspiracy to commit felony

6. Imposition of discipline by licensing board (CA or elsewhere)

7. Reversal of judgment based on misconduct/misrep

8. “against the atty” includes claims against any firms where atty was partner at time of conduct, and any law corp where atty was shareholder (unless already reported by firm/corp)

MR 8.3 Reporting professional misconduct (of other attys/judges) *No CA equivalent*
(a) and (b) Atty who knows another atty/judge has committed violation of RPC/rules judicial conduct that raises substantial question of honesty, trustworthiness, fitness as a lawyer/fitness for judge office shall inform the appropriate authority

(c) Doesn’t require disclosure protected by MR 1.6 (cl confidentiality) or gained while participating in atty assistance program.

Comment 4: Duty to report professional misconduct does not apply to a lawyer retained to represent a lawyer whose professional conduct is in question
Rules apply to atty conduct inside and outside CA - CRPC 8.5, MR 8.5

Atty Oath

B&P Code 6068

It is the duty of an attorney to do all of the following:

(a) To support the Constitution and laws of the United States and of this state.

(b) To maintain the respect due to the courts of justice and judicial officers.

(c) To counsel or maintain those actions, proceedings, or defenses only as appear to him or her legal or just, except the defense of a person charged with a public offense.

(d) To employ, for the purpose of maintaining the causes confided to him or her those means only as are consistent with truth, and never to seek to mislead the judge or any judicial officer by an artifice or false statement of fact or law.

(e) 
(1) To maintain inviolate the confidence, and at every peril to himself or herself to preserve the secrets, of his or her client.

(2) Notwithstanding paragraph (1), an attorney may, but is not required to, reveal confidential information relating to the representation of a client to the extent that the attorney reasonably believes the disclosure is necessary to prevent a criminal act that the attorney reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.

(f) To advance no fact prejudicial to the honor or reputation of a party or witness, unless required by the justice of the cause with which he or she is charged.

(g) Not to encourage either the commencement or the continuance of an action or proceeding from any corrupt motive of passion or interest.

(h) Never to reject, for any consideration personal to himself or herself, the cause of the defenseless or the oppressed.

(i) To cooperate and participate in any disciplinary investigation or other regulatory or disciplinary proceeding pending against himself or herself. However, this subdivision shall not be construed to deprive an attorney of any privilege guaranteed by the Fifth Amendment to the Constitution of the United States, or any other constitutional or statutory privileges. This subdivision shall not be construed to require an attorney to cooperate with a request that requires him or her to waive any constitutional or statutory privilege or to comply with a request for information or other matters within an unreasonable period of time in light of the time constraints of the attorney’s practice. Any exercise by an attorney of any constitutional or statutory privilege shall not be used against the attorney in a regulatory or disciplinary proceeding against him or her.

(j) To comply with the requirements of Section 6002.1.

(k) To comply with all conditions attached to any disciplinary probation, including a probation imposed with the concurrence of the attorney.

(l) To keep all agreements made in lieu of disciplinary prosecution with the State Bar.

(m) To respond promptly to reasonable status inquiries of clients and to keep clients reasonably informed of significant developments in matters with regard to which the attorney has agreed to provide legal services.

(n) To provide copies to the client of certain documents under time limits and as prescribed in a rule of professional conduct which the board shall adopt.

(o) To report to the State Bar, in writing, within 30 days of the time the attorney has knowledge of any of the following:

(1) The filing of three or more lawsuits in a 12-month period against the attorney for malpractice or other wrongful conduct committed in a professional capacity.

(2) The entry of judgment against the attorney in a civil action for fraud, misrepresentation, breach of fiduciary duty, or gross negligence committed in a professional capacity.

(3) The imposition of judicial sanctions against the attorney, except for sanctions for failure to make discovery or monetary sanctions of less than one thousand dollars ($1,000).

(4) The bringing of an indictment or information charging a felony against the attorney.

(5) The conviction of the attorney, including any verdict of guilty, or plea of guilty or no contest, of a felony, or a misdemeanor committed in the course of the practice of law, or in a manner in which a client of the attorney was the victim, or a necessary element of which, as determined by the statutory or common law definition of the misdemeanor, involves improper conduct of an attorney, including dishonesty or other moral turpitude, or an attempt or a conspiracy or solicitation of another to commit a felony or a misdemeanor of that type.

(6) The imposition of discipline against the attorney by a professional or occupational disciplinary agency or licensing board, whether in California or elsewhere.

(7) Reversal of judgment in a proceeding based in whole or in part upon misconduct, grossly incompetent representation, or willful misrepresentation by an attorney.

(8) As used in this subdivision, “against the attorney” includes claims and proceedings against any firm of attorneys for the practice of law in which the attorney was a partner at the time of the conduct complained of and any law corporation in which the attorney was a shareholder at the time of the conduct complained of unless the matter has to the attorney’s knowledge already been reported by the law firm or corporation.

(9) The State Bar may develop a prescribed form for the making of reports required by this section, usage of which it may require by rule or regulation.

(10) This subdivision is only intended to provide that the failure to report as required herein may serve as a basis of discipline.

(Amended by Stats. 2018, Ch. 659, Sec. 50. (AB 3249) Effective January 1, 2019.)
Disciplinary Proceedings
Conduct Subject to Discipline 
B&P Code 6100-6117 Disciplinary authority of CA Courts

6101: Conviction of felony/misdemeanor involving moral turpitude - Disbarment/suspension

6103: Willful disobedience of court order requiring him to do something connected with profession, and violation of oath or atty’s duties – Disbarment/suspension

6106: Any act involving moral turpitude, dishonesty or corruption, whether or not the act is committed in the course of atty commitments – Disbarment/suspension

Moral Turpitude – Calzada v. Salazar
Moral turpitude, broadly defined, is conduct which is contrary to justice, honesty and good morals. 
How discipline is imposed
Mahoning County v. Rauzan
Atty/police chief convicted of felony for using police system to search for private matter. Reflected adversely on honesty/trustworthiness. Board recommended sanctions.

· Court accepted board recommendation of 6-month suspension, stayed on condition he engage in no further misconduct 
In re Mountain

Atty misrepresented and defrauded several clients in connection with an adoption proceeding. Panel recommended disbarment.
· Court accepted panel recommendation, disbarred atty.

Drociak v. State Bar

Atty forged client’s signature on documents, later learned she had died before he did so. State Bar court recommended 1 yr suspension, stayed on 2 yrs probation, 30 days actual suspension.
· Mitigating factors: 25 yrs of clean record, believed his actions were in best interest of cl, no financial harm to cl, cooperated with state bar and didn’t hide conduct

· Court accepted state bar recommended suspension.

In re Naderi

Atty practiced in unauthorized state and defrauded several clients, didn’t refund fees, didn’t cooperate with investigation.
· Court disbarred atty from practice in SC, and fined for fees/costs.

Beginning the L-C Relationship
General Rule: 
· Attys are not public utility: No duty to serve anyone who wants legal services and can pay for it.
Forming Relationship

L-C relationship does not require a formal contract or payment of fees to form. 

A L-C relationship can be formed by implication from the conduct of the parties if:
(1) the “client” behaved in such a way that a reasonable person in the lawyer’s position would believe that she was being asked to provide legal services; and 

(2) the “lawyer” behaved in a way that a reasonable person in client’s position would believe that the lawyer has either agreed to provide legal services or at least not refused to do so. 

Court Appointments
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 6.2 Court appointments. 

A lawyer shall not seek to avoid appointment by a tribunal except for good cause, including:

(a) representation is likely to result in ethical violation (ie: Competence); 

(b) unreasonable financial burden for atty; 

(c) client or cause is so repugnant to the atty as to likely impair the atty-Cl relationship, or atty’s ability to represent the Cl. 
Comment [1]: attys have pro bono responsibility, and should accept a fair share of unpopular/indigent clients
Comment [2] (good cause exception)

Comment [3] (duties to Cl remain the same for appointed atty)


	*No CRPC equivalent
But: 

(But see Pen. Code §§ 859, 987, 987.3 (court appointed attorneys for criminal defendants); 

B&P § 6068(h) (“Never to reject, for any consideration personal … the cause of the defenseless or the oppressed”))




Pro Bono Public Service
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 6.1: 
Voluntary Pro bono Publico service; every atty has professional responsibility. Aspire to render at least 50 hrs/year
	CRPC 1.0 comment 5:
Same. Aspire to render at least 50 hrs/year, “substantial majority” of hrs to indigent or nonprofit orgs for poor/disadvantaged.

	
	B&P 6068(h)

“Never to reject, for any consideration personal…the cause of the defenseless or the oppressed.”

	MR 1.2(b)
Lawyer’s representation does not constitute endorsement of client’s views or activities
	CRPC 1.2 comment 3:
(Same)

	
	1.2.1 comment 6
Atty may advise if conflict of laws.

	MR 1.8(e )(2)
Atty may pay court costs and expenses of litigation for indigent Cl.
	1.8.5(b)(4)
Atty may pay costs for indigent client.

(c ) “Costs” include any reasonable expenses of litigation

	
	5.4(a)(5)
Atty may share with or pay legal fees to nonprofit organization.

	MR 6.3: Membership in legal services organization
Atty may serve in legal srvcs org, as long as no conflict of interest. 

Comment 1: No atty-Cl relationship formed between atty (as org member) and ppl served by the organization.
	6.3: 
Same


No Discrimination, harassment, retaliation 8.4/8.4.1
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 8.4(g) 

No engaging in conduct lawyer knows is discriminatory.  

Lawyer may still accept, decline or withdraw from representation per Rule 1.16

Comment [3] – no harmful verbal or physical conduct; no sexual harassment 

Comment [4] defines “conduct”


	8.4.1

(a)In representing, terminating, or refusing to accept representation of Cl, atty can’t discriminate, harass, retaliate (a)

(b)In firm operations, atty can’t discriminate/permit, harass, refuse to hire, terminate , compensate unfairly, retaliate anyone, including employees (b)
(d) atty subject to state bar investigation must notify bar if subject of any action based on same wrongful conduct. 

Duty to notify other govt agencies of disciplinary charge (e)




Duties to Prospective Clients 1.18
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.18 – Duties to Prospective Clients 
(a) Prospective Cl (PC): PC is anyone who consults w/ atty about possibility of forming atty-cl relationship.

(b) even if PC doesn’t become Cl, atty can’t use or disclose the info they learn from PC (except as 1.9 would permit)
(c ) Atty can’t represent a new Cl w/ interests materially adverse to PC in the same/substantially related matter IF the atty received info from the PC that could be significantly harmful to the old PC in the matter. 

If one atty in a firm is disqualified, no atty in the firm can undertake or continue representation in the matter (except for under sub.d) 
(d) Exception to (c ) if:

1. Affected Cl and new PC give written, informed consent.

OR:

2. Atty who received the info took reasonable measures to avoid exposure to more disqualifying info than necessary to determine whether to represent PC, and

a. Disqualified Atty is screened from matter/given no fee from it, and 
b. written notice given to the PC


	1.18

same

	
	Note: if an attorney tells a prospective client that attorney will not represent them, courts have found L-C relationship does not exist and attorney can be required to testify as to what prospective client said afterwards (People v. Gionis (1995) 9 Cal.4th 1196, 1210.)




Professional Liability Insurance Disclosure
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	No MR equivalent 
(there is, however, an ABA Model Court Rule on insurance disclosure; attorney must report to attorney regulatory body, not client, and information is posted publicly)


	1.4.2 

Client must be informed in writing that the lawyer does not have professional liability insurance at the time of engagement or within 30 days of date lawyer knows or reasonably should know.

Exceptions: if lawyer’s legal representation does not exceed four hours; government or in-house counsel (see comment [4] re scope); emergencies; or previously advised client in writing.




Declining or Ending the L-C Relationship 1.16
When atty must or may decline representation 1.16
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.16

Mandatory

Atty must decline/withdraw from representation if (para. a):
· Rep will result in violation of Rules of Prof Conduct or law,
· If lawyer’s physical or mental condition materially impairs his ability to represent Cl, or
· lawyer is discharged (by CL)
Permissive
Atty may withdraw from rep if (para. B):
· Withdrawal would have no material adverse effect on Cl’s interests
· Cl is pursuing criminal/fraudulent action involving atty’s services, or has used attys services for crime/fraud.
· Cl insists on action that atty considers repugnant/fundamental disagreement

· Cl fails substantially to fulfill obligation to atty, after reasonable warning of withdrawal from atty
· Rep will result in unreasonable financial burden on atty or is made unreasonably difficult by Cl

· Other good cause for withdrawal
Atty must continue with representation when ordered by Court (tribunal), notwithstanding good cause (including conflict of interest) (para. c)

On termination of rep, atty must take reasonable steps to protect Cl’s interest (para. D) 

· Such as giving reasonable notice, giving time to find new atty, surrendering Cl property to CL, or refunding advance payment/fee


	CRPC 1.16

Mandatory

Same as MR, plus Atty can’t represent Cl if: (para. A)
· Atty knows Cl is bringing the action/defense without probable cause and to harass or maliciously injure someone.

Permissive
Atty may withdraw if: (para. B)
· Cl’s insists on claim/defense that cant be supported by law or argument for reversal of existing law
· Cl pursuing criminal/fraudulent conduct, or has used atty’s services for same.

· CL insists atty pursue criminal/fraudulent course of conduct

· Cl makes it unreasonably difficult to represent them effectively

· Cl breaches material term of agreement w atty, after reasonable warning of withdrawal from atty.
· Cl consents to termination

· Atty’s mental/physical condition makes it difficult for atty to represent effectively
· Atty can’t work w/ co-counsel

· Rep will result in violation of RPC or state bar act
· Atty believes that tribunal will find existence of other good cause for withdrawal.

Same (para. c); comment [4]

On termination of rep, atty must take reasonable steps to protect Cl’s interest (para. D) 

· Such as giving reasonable notice, giving time to find new atty, surrendering Cl property to CL, or refunding advance payment/fee




Meritorious Claims and Contentions 3.1
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 3.1

Lawyer shall not bring or defend a proceeding, or assert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law.

But: Defense attys in criminal proceedings can defend the case as to require that every element be proved. 


	CRPC 3.1

Same + prohibition against brining action “for the purpose of harassing or maliciously injuring another person”

B&P Code § 6068(c) (“only as appear to him or her legal or just, except defense of person charged with a public offense”); see also Cal. Const. art. I, § 15 (right to assistance of counsel)

CCP §§ 128.5, 128.7 (no frivolous actions; by signing court filing, lawyer certifies no harassment or unnecessary delay)




Prospective clients/disqualifying information 1.18
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.18(c )

(c ) Atty can’t represent a new Cl w/ interests materially adverse to PC in the same/substantially related matter IF the atty received info from the PC that could be significantly harmful to the old PC in the matter. 

If one atty in a firm is disqualified, no atty in the firm can undertake or continue representation in the matter (except for under sub.d) 

(d) Exception to (c ) if:

1. Affected Cl and new PC give written, informed consent.

OR:

2. Atty who received the info took reasonable measures to avoid exposure to more disqualifying info than necessary to determine whether to represent PC, and

a. Disqualified Atty is screened from matter/given no fee from it, and 

b. written notice given to the PC

See comment [2] re: purposeful attempt to disqualify attorney. Doesn’t count as PC
See comment [5] ability to condition consultation with prospective client on PC’s informed consent that no info disclosed will prevent atty from representing different cl in matter.
See comment [6] disqualification only if L received information that could be significantly harmful if used in matter  


	1.18 (c )

(same) 

See comment [2] re: who is not a prospective client 

See comment [3] re: limiting initial interview to only such info as reasonably necessary to determination whether to undertake representation 

See also comment [4] –  Re: the para (d) exceptions, although L may not receive fee or any direct compensation related to matter, L may receive salary or partnership share established by prior agreement.




Mandatory Withdrawal 1.16
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.16(a) 

Atty must decline/withdraw from representation if (para. a):

· Rep will result in violation of Rules of Prof Conduct or law,

· If lawyer’s physical or mental condition materially impairs his ability to represent Cl, or

· lawyer is discharged. 

Comment [4] – client may discharge a lawyer at any time, without cause. 

Comment [6] – if client has severely diminished capacity, lawyer should advise client and may take protective action per MR 1.14.  


	CRPC 1.16(a)

Same as MR, plus Atty can’t represent Cl if: (para. A)

· Atty knows Cl is bringing the action/defense without probable cause and to harass or maliciously injure someone.




Cases
	Case
	Facts
	Takeaway

	Ruskin v. Rogers (Illinois)


	D attempted to discharge attorney during trial. 


	No discharge of attorney during trial; disruptive and prejudicial. 



	Rosenberg v. Levin (Fla.)


	Former attorneys seek fees for client’s later settlement


	Adopted modified quantum meruit rule limits recovery to maximum contract fee 



	Holmes v. YJA Realty (NY)


	Clients refused to pay L $2,275 despite ability to do so


	OK for L to withdraw if no prejudice to client 



	Kriegsman v. Kriegsman (NJ)


	Client unable to pay Ls $5K+ 


	Ls may not withdraw without justifiable or reasonable cause 




Ending L-C Relationship
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.16(d)

At all times upon termination, lawyer must protect client’s interests, including giving notice to client, surrendering papers and property to which client is entitled and refunding any advance, unearned payment of fee or expense. 

Comment [9] - Lawyer must take reasonable steps to mitigate consequences to client; may retain papers relating to the client as security for a fee to the extent permitted by other law. 


	CRPC 1.16(d), (e) 

Same + “client materials and property” defined and must be released whether the client has paid for them or not. 

Comment [6] - Lawyer may retain copies of documents; may seek to recover lawyer’s expense for “client materials and property” in subsequent legal proceeding




Competence, Scope of Rep/Authority, Diligence
Competence 1.1
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.1 - Competence
Lawyer shall provide competent representation to a client, which requires: 
· reasonably necessary legal knowledge
· skill
· thoroughness 
· preparation.

Comment [1] Factors to consider: Complexity of the matter, atty’s general experience, and experience in the matter. 

Comment [2] – a newly admitted lawyer can be as competent as an experienced practitioner; a lawyer can provide adequate representation in a novel field through necessary study, or association w/ experienced atty.
Comment [3] – emergency situations: If no time to consult experienced atty, an inexperienced atty can give advice/assistance where necessary, even if they lack the skill. But only as reasonably necessary.
[8] Atty should maintain competence through study


	CRPC 1.1(a) 

same (stated negatively)

Para. (b) – “Competence” includes (i) learning and skill, and (ii) mental, emotional or physical ability necessary to perform the service.
Para. (c) if lawyer does not have sufficient learning and skill, they can provide competent representation by:
· associating with/consulting an experienced atty,
· acquiring the necessary learning/skill, or

· Referring the matter to a competent atty.

Para. (d) – emergency situations (same as MR)




Diligence 1.3
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.3 – Diligence 

Lawyer shall act with reasonable diligence and promptness in representing a client.

Comment [1] – Atty should be zealous advocate but doesn’t need to press for every advantage. Lawyer should not use offensive tactics.

Comment [2] – Manage workload competently

Comment [3] – No procrastination! 

[4] Unless terminated under 1.16, Atty should carry to conclusion all matters for Cl. Atty should confirm withdrawal in writing, even if scope of rep was agreed upon previously. 

Comment [5] – Sole practitioners should prepare a plan that designates another competent lawyer to notify client of lawyer’s death, etc.


	CRPC 1.3 

same (stated negatively)




Scope of Rep., Allocation of Authority 1.2
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.2 – Scope of representation, allocation of authority between Cl and Atty
(a) Lawyer shall: 
· abide by client’s decisions about the objectives of representation, and 
· consult with the client as to the means of achieving objectives. 
· Atty also must abide by client’s decision to settle. 
· In criminal case: abide by Cl’s decision for plea, waiving jury trial, and whether Cl will testify.
(b) Atty representation is not endorsement of Cl’s views/activities
(c) Atty may limit scope of representation if (1) reasonable and (2) Cl gives informed consent.
(d) Atty shall not counsel/assist Cl to engage in crim/fraudulent conduct, but may discuss consequences of conduct. 

Comment [1] – CL has ultimate authority to determine purpose of representation. Atty can take action that is impliedly authorized to carry out representation.
Comment [3] – Advance Authorization: CL may authorize atty to take specific action on their behalf without further consultation, absent a material change in circumstances.

	CRPC 1.2

(a) same

(b) – Atty may limit scope of representation if (1) reasonable and (2) Cl gives informed consent.
1.2 Comment [1] – same 

Comment [2] – Advance Authorization: CL may authorize atty to take specific action on their behalf without further consultation.




	Para. (d) – Lawyer shall not counsel client to engage, or assist, in criminal or fraudulent conduct. 


	CRPC 1.2.1 – same 




Communication w/ Client – 1.4 
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.4 – Communication 

(a) Atty shall:

1. Promptly inform CL of any decision/circumstance that requires Cl’s informed consent

2. Reasonably consult w Cl about means by which to pursue Cl’s objectives

3. Keep cl reasonably informed about the status of the matter

4. Promptly comply w/ reasonable requests for info

5. Consult w/ Cl about Atty’s limitations under law
(b) Atty shall explain a matter to Cl to the extent reasonably necessary to allow Cl to make informed decisions. 

[7] Atty can delay transmission of info to Cl when Cl is likely to react imprudently to immediate communication. But not to serve Atty’s own interest/convenience, or those of 3rd party.

Comment [3] Atty can act w/o Cl authorization in some situations, but must inform Cl right after

[6] For routine matters, a system of limited reporting can be arranged w Cl.


	1.4
(a) Same

(b)Same

(c)Atty may delay giving info to Cl if atty reasonably believes that they would react in a way to cause harm to themselves or others

Comment [1] – Doesn’t apply to insignificant/irrelevant information.


Communication of Settlement Offers/Plea Bargain – 1.4.1
	Model Rules (MR)


	CA Rules of Prof. Conduct (CRPC)

	MR 1.4:
Comment [2] Atty must inform CL of settlement offer/plea bargain, unless CL has previously indicated it will be acceptable/unacceptable. 


	1.4.1

Atty shall promptly communicate to Cl:

1. All terms/conditions of plea bargain in criminal matter

2. All amounts/terms/conditions of written settlement offer




Disclosure of Professional Liability Insurance – 1.4.2
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	No MR equivalent (there is, however, an ABA Model Court Rule on insurance disclosure; attorney must report to attorney regulatory body, not client, and information is posted publicly)


	1.4.2 

Client must be informed in writing that the lawyer does not have professional liability insurance at the time of engagement or within 30 days of date lawyer knows or reasonably should know.

Exceptions: if lawyer’s legal representation does not exceed four hours; government or in-house counsel (see comment [4] re scope); emergencies; or previously advised client in writing.




Client with Diminished Capacity

	Model Rules (MR)


	CA Rules of Prof. Conduct (CRPC)

	MR 1.14

(a)If Cl’s capacity to make decisions is diminished (by mental impairment/other reason) atty shall maintain normal L-C relationship, as far as reasonably possible. 

If L reasonably believes Cl has diminished capacity, is at risk of substantial physical/financial/other harm, and can’t adequately act in their own interest, atty can take protective action (ie consulting w/ppl who can take action to protect cl, or appt guardian)

(c)Same 1.6 confidentiality requirements


	


Malpractice
Professional Discipline vs. Malpractice liability
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR Preamble, comment [20] 

“[Rules] are not designed to be a basis for civil liability. Furthermore, the purposes of the Rules can be subverted when they are invoked by opposing parties as procedural weapons. … 

Nevertheless, since the Rules do establish standards of conduct by lawyers, a lawyer’s violation of a Rule may be evidence of breach of applicable standard of conduct.”


	1.0, comment [1] 

“Because the rules are not designed to be a basis for civil liability, a violation of a rule does not itself give rise to a cause of action…” 




Theories of Legal Malpractice:
· Negligence (L-C relationship, duty, breach, actual and proximate causation, damages)

· Intentional torts – misuse of funds, abuse of process, misrepresentation, malicious prosecution, fraud 

· Breach of fiduciary duty
· Breach of contract
· Vicarious liability / respondeat superior (law firm may be held liable too) 

Limiting atty’s liability for malpractice 

	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.8(h) 

1. Lawyer shall not make an agreement prospectively limiting lawyer’s liability to a client for malpractice unless client is independently represented

2. Lawyer shall not settle a claim or potential claim for liability unless unrepresented client or former client is advised in writing to seek counsel and has reasonable opportunity to do so.


	CRPC 1.8.8

Contract limiting lawyer’s liability to client for malpractice or settlement of a claim or potential claim for lawyer’s liability to client or former client okay if client or former client is either: 

(1) Represented by independent lawyer; or 

(2) Advised in writing to seek counsel and has reasonable opportunity to do so. 




Unauthorized Practice of Law
In CA, the “practice of law” includes: 

· rendering of legal advice and counsel and preparing legal documents, such as contracts and wills, by which legal rights are secured, regardless of whether that matter is pending in a court
· performing services in a court of justice in any matter pending there throughout its various stages

· representing someone, even if only impliedly while negotiating a settlement. 


People v. Starski (2017)
Individuals who could be guilty of UPL: 

· CA active lawyers practicing outside of CA 

· Non-CA active lawyers practicing in CA

· Lay persons, including law students, practicing law who are not directly supervised by a lawyer 

· Formerly licensed attorneys continuing to practice after they have been disbarred, placed on inactive status, suspended, or resigned from the State Bar while case pending. 

MR 5.5 (UPL)
General
	If admitted to practice in Jurisdiction: 
	If not admitted to practice in jurisdiction:

	Lawyer may practice; subject to rules of state bar.  

May not assist anyone in unauthorized practice of law


	General rule: shall not practice or assist another in doing so. MR 5.5(a)

Must not establish an office or hold out to public. 

MR 5.5(b)

Exceptions for Temp Practice or Foreign Lawyer. 

MR 5.5(c), (d):

1. Associate with local lawyer

2. Authorized by law, pro hac vice
3. Mediation or arbitration

4. Reasonably related (catch all)




Unauthorized practice of Law
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 5.5 

Para. (b) If not admitted to practice law in jurisdiction, lawyer shall not establish an office or continuous presence in jurisdiction for practice of law or represent to public that lawyer is admitted to practice law in such jurisdiction.   


	CRPC 5.5

Para. (a) – California lawyer shall not practice law in a jurisdiction that would be violation of that jurisdiction’s rules; or assist a person in unauthorized practice of law in that jurisdiction

Para. (b) – Lawyer not admitted to practice law in California shall not establish an office for the practice of law or represent to public lawyer is admitted to practice in California. 



	
	CA B&P § 6105 – L may not lend name to a non-lawyer to be used as attorney; violation subject to disbarment or suspension



	
	CA B&P § 6125 – Only active licensees may practice law in CA



	
	CA B&P § 6126, para. (a) – any person advertising or holding themself out as practicing or entitled to practice law or otherwise practicing law who is not an active licensee is guilty of a misdemeanor



	
	CA Rules of Court:

1. Rule 9.40 – Counsel Pro Hac Vice
2. Rule 9.42 – Certified Law Student 

3. Rule 9.45 – Registered In-House Counsel 




Nonlawyer Assistants
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 5.3

Paras. (a), (b) – partners, law firms or supervising lawyer shall make reasonable efforts to ensure firm has in effect measures assuring nonlawyer’s conduct is compatible with lawyer’s professional obligation
Para. (c) – a lawyer is responsible for nonlawyer’s violation of RPC under certain circumstances:
· If the atty orders or ratifies the nonlawyer’s conduct, or
· The atty is a partner in the firm or has direct supervisory authority over the person, and knows of their conduct but fails to take remedial action

Comment [3] – rules apply to nonlawyers outside firm as well.


	CRPC 5.3 

same + para. (c) makes lawyer responsible for nonlawyers in other firms as well. 

Examples of nonlawyer personnel include legal assistants, investigators, law student interns, and paraprofessionals. (see comment) 




Ineligible Persons
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	No MR equivalent 


	CRPC 5.3.1 

Lawyer shall not employ, associate in practice with, or assist an ineligible person to provide activities that constitute practice of law. 

Paras. (c), (d) – ineligible persons may perform research, drafting or clerical activities, provided: 
· Lawyer serves written notice of person’s employment and bar status on Bar and each client on whose matter such person will work before or at time person will work on matter. 




Multi-Disciplinary Practice
Currently ABA MR 5.4 prohibits the creation of MDPs.

· If allowed, lawyers, accountants, engineers and economists could create and work within a common organization.
Compare: MR 2.1 encourages lawyers, when giving advice, to refer to not only law but to other considerations, such as moral, economic, social and political factors.

Compare: L occasionally operate non-legal services businesses either as part of their firm or as a related entity. 

· Examples: title insurance, financial planning, accounting, real estate counseling, tax prep (See MR 5.4 comment [10])

Arrangements with Nonlawyers
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 5.4, para. (a) 

Lawyer shall not share legal fees with a nonlawyer, except certain situations: 

· including nonlawyer employees in firm’s compensation or retirement plan.

· Share court-awarded legal fees with nonprofit org that employed the atty in the matter

Para. (b) – No partnership with nonlawyer if any of the activities of the Pship is practice of law. 

Para. (d) – Lawyer may not practice with or form corporation to practice law if nonlawyer owns interest, is a director or officer, or directs professional judgment of lawyer


	CRPC 5.4 

same + lawyer referral services okay. 




Responsibilities re: Law-related Services
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 5.7 (Zitrin, p. 111) 

the MR apply to the provision of a L’s provision of “law-related services” if such services are provided by the L in circumstances not distinct from the L’s provision of legal services.

Examples (see comment [10])

Exception: para. (a)(2) – if the L takes reasonable measures to assure the person receiving the services that the services are not legal services and no C-L relationship exists.


	No CRPC equivalent. 




Solicitation and Advertising
Communications re: Atty’s Services 7.1
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 7.1

Lawyer can’t make false or misleading communication about lawyer or lawyer’s services, either by material misrepresentation or omission.
Comment [5] “communications” include firm names, letterhead and professional designations as “communications”

[3] Truthful statement might be misleading if it leads ppl to expect that the same result could be obtained for other Clients in similar matters. 
	CRPC 7.1 

same

Comment [1] – “all communications of any type whatsoever”

Comment [3] – truthful statements may be misleading if leads reasonable person to form unjustified expectation 

Comment [4] – include disclaimer or qualifying language

Comment [5] – as applied to foreign language representation




Advertising 7.2
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 7.2 

Para. (a) – advertising/communication okay through any media

Para. (b) – lawyers not permitted to pay others for recommending the lawyer’s services, except:
1. Pay advertising costs
2. Pay legal service plan or qualified lawyer referral service

3. Give nominal gifts that are NOT compensation for recommendation

Atty can refer Cl to another atty or nonlawyer professional per a reciprocal referral agreement (IE the other person recommends Cls to the atty) if:

1. The reciprocal referral agreement is not exclusive, and

2. Cl is informed of the agreement 


	CRPC 7.2 

same

See comment [4] – reciprocal referral arrangements must not interfere with the lawyer’s professional judgment 



	Para. (c) – rules re: advertising “certified as a specialist”: Can’t do it unless they are actually certified, and the name of the certifying org is visible in the communication

	CRPC 7.4 – Communication of Fields of Practice and Specialization




Legal Advertising under CA B&P Code
	Cal. B&P Code §§ 6157-6159.2

	§ 6157.1.   No advertisement may contain false, misleading or deceptive statement, or omission of necessary fact

§ 6157.2.   Prohibited contents, such as guarantee or warranty  

§ 6158.   Advertising by Electronic media; message as a whole may not be false, misleading or deceptive and must be factually substantiated 

§ 6158.1.   Certain messages presumed to be false, misleading or deceptive, such as a message implying money received by or for a client in a particular case

§ 6158.3.   Required disclosure in advertising by electronic media




Solicitation 7.3
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 7.3 

“Solicitation” = communication directed to a specific person with particular matter and offers services for that matter

Para (b) – No solicitation by live person-to-person contact when atty’s significant motive is their financial gain, unless the person is:

a. lawyer, 
b. has existing relationship with the atty or firm, or
c. routinely uses the atty’s type of legal services for business purposes
Para (c) – Must abide by person’s request not to be solicited; no coercion, duress or harassment

Para (d) – solicitation for prepaid or group legal services program okay, as long as atty doesn’t own it


	CRPC 7.3 

Same + live telephone or real-time electronic contact.  No exception for businessperson.

Para (c) – Include the word “advertisement” on written, recorded or electronic communications 

Para (d) – solicitation for prepaid or group legal services program okay, as long as atty doesn’t own it
Comment [2] if not motivated for financial gain, okay to participate in political, social, civic organizations




Runners/Cappers
Unlawful solicitation under CA B&P Code
	Cal. B&P Code §§ 6151-6154

	§ 6151.   Definition of runner or capper = one who acts as an agent for an attorney or law firm and solicits or procures business for the attorney or law firm

§ 6152(a).   No runners/cappers: Prohibited to act as a runner or capper or to solicit any business in prisons, jails, hospitals, superior courts, public institutions, public places, public street, private hospital, private property. 

Para. (d) – okay for public defender or assigned counsel to make known his or her services to persons unable to afford legal counsel. 

§ 6153.   Penalties for violation 6152(a) (first violation = one year in jail). 

§ 6154.   Any contract secured through runner’s or capper’s services is void.




Advertising & Solicitation Cases
	Case
	Facts
	Takeaway

	Peel v. Attorney Registration (claims of specialization) (Wydick, p. 139)


	
	A lawyer who is certified may call himself or herself a certified specialist, provide certifying organization is identified and not misleading to public



	Zauderer v. Office of Disciplinary Counsel (newspaper ad) (Wydick, p. 140)


	
	Lawyer could not be disciplined simply for placing narrowly tailored newspaper ad concerning specific legal problem and designed to lure narrow group of potential clients 



	Shapero v. Kentucky Bar Assn. (solicitation letters) (p. 140)


	
	Letters to persons Lawyer knew were analogous to newspaper ad rather than in-person solicitation. State cannot ban outright but can impose reasonable regulations on use.  



	Went for It
	Florida 30-day ban on direct mail solicitations relating to personal injury or wrongful death
	Commercial speech subject to intermediate scrutiny under Central Hudson.  State may regulate commercial speech that concerns unlawful activity or is misleading; or may regulate if government asserts (1) substantial interest in support of its regulation; (2) restriction directly and materially advances interest; (3) regulation is narrowly drawn. 

Florida’s rule withstands three-part Central Hudson test. 




Social Media Advertising/Solicitation
Cal. State Bar formal opinion no. 2012-186: 

Postings on social media sites are lawyer “communications” subject to ethical rules, such as CRPC 7.3 re including the word “Advertisement” in electronic communication.
	Social media posting

	Communication under CRPC 7.1?


	Ex. No. 1: “Case finally over. Unanimous verdict! Celebrating tonight.” 


	Not a communication. 



	Ex. No. 2: “Another great victory in court today! My client is delighted. Who wants to be next?” 


	”Who wants to be next?” is a communication. Does not meet rule = ethical violation.



	Ex. No. 3: “Won a million dollar verdict. Tell your friends to check out my website.” 


	“Check out my website” is a communication. Does not meet rule = ethical violation. 



	Ex. No. 4: “Won another personal injury case. Call me for a free consultation.” 


	“Call me for a free consultation” = communication. Does not meet rule = ethical violation. 



	Ex. No. 5: “Just published an article on wage and hour breaks. Let me know if you would like a copy.” 


	Not a communication. 




Political Contributions

No accepting govt legal engagement or judge appt if the atty/firm makes political contribution for  the purpose of obtaining appointment.

Fees – 1.5
Fees vs. Costs/Expenses
“Attorney’s fees” are distinct from a law firm’s (or sole practitioner’s) costs and expenses

“Retainer”: Different Meanings 
Retainer (deposit) – advance payments for fees and expenses (must be placed in client trust account and remains client’s property until earned; never nonrefundable.)

True retainer – fee that a client pays to a lawyer to ensure the lawyer’s availability during specific period or matter

Retainer Agreement – An agreement for a retainer.
Fees – General 1.5
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.5 – Fees

(a) Atty shall not charge unreasonable fee or unreasonable amount for expenses
Factors to consider for “reasonable” fee:

1. Time/labor required, novelty/difficulty of questions, skill requisite to perform the service properly

2. Likelihood that the employment will preclude other employment by atty
3. Fee customarily charged for similar services in the locality
4. The amount involved and the results obtained

5. Time limitations by Cl/circumstances
6. Nature/length of prof relationship w/ the Cl

7. Experience, reputation, ability of the Atty(s)

8. Whether the fee is fixed or contingent.

(b) Scope of representation and rate/basis of fee shall be communicated to Cl w/in reasonable time after commencing rep. Preferably in writing. Also communicate any changes in fee

(c ) Fee may be contingent, but must:

1. be in writing signed by Cl, 
2. state method by which fee is determined. 
3. Must tell CL about other fees/costs not included in contingent fee. 

(d ) Atty shall not collect:

1. Any fee contingent on securing divorce or securing certain amount of alimony/child support.

2. Contingent fee for representing Def in criminal case

	1.5
(a) Atty shall not charge an unconscionable or illegal fee.

(b)Determining unconscionability factors:

1. Whether atty engaged in fraud/overreaching in negotiating fee

2. If atty failed to disclose material facts

3. Amount of fee in proportion to value of the services performed

4. Relative sophistication of atty and cl

5. Novelty/difficulty of the questions, and skill needed to perform
6. Likelihood that the employment will preclude other employment by atty

2. The amount involved and the results obtained

3. Time limitations by Cl/circumstances

4. Nature/length of prof relationship w/ the Cl

5. Experience, reputation, ability of the Atty(s)

6. Whether the fee is fixed or contingent.

7. Time and labor required

8. Whether cl gave informed consent to the fee

(c ) Atty shall not collect:

1. Any fee contingent on securing divorce or securing certain amount of alimony/child support.

2. Contingent fee for representing Def in criminal case


	MR 1.5(e)  

division of fee allowed for attys NOT in same firm if: 

(1) division is in proportion to services performed by each lawyer OR each lawyer assumes joint representation; 

(2) client agrees in writing, including each lawyer’s share; and

(3) total fee is reasonable. 

If all of these requirements are met, the lawyers can submit one bill to the client and then divide the fee. Comment [7]


	CRPC Rule 1.5.1 

allows referral fee; does NOT need to be proportional or assume joint representation. 

Requires: 

(1) written agreement between lawyers; 

(2) client consents in writing after full disclosure; and 

(3) total fee charged by all lawyers may not increase solely by reason of fee division 




Contingent Fees

	Model Rules (MR)


	CA Rules of Prof. Conduct (CRPC)

	MR 1.5 
(c ) Fee may be contingent, but must:

1. be in writing signed by Cl, 

2. state method by which fee is determined. 

3. Must tell CL about other fees/costs not included in contingent fee. 

(d ) Atty shall not collect:

1. Any fee contingent on securing divorce or securing certain amount of alimony/child support (includes property)
2. Contingent fee for representing Def in criminal case

	1.5

d ) Atty shall not collect:

1. Any fee contingent on securing divorce or securing certain amount of alimony/child support (includes property)

2. Contingent fee for representing Def in criminal case



Fee Types and Concerns
	Fee Type
	Concerns/details

	Hourly


	Over-billing



	Contingent fees


	MR Rule 1.5(d)(1), CRPC 1.5€ (no contingency fee in criminal case)

MR Rule 1.5(d)(2), CRPC 1.5€ (no contingency fee for divorce or alimony or support)

Industry standard: 30-33% if settled pre-trial; 40% if case goes to trial 

Static v. sliding contingent fees 

Ex. Med Mal. Reverse sliding B&P § 6146 



	Blended/Hybrid Fee:

Atty takes limited hourly fee, plus small percentage of the case when it resolves. 


	Where the client can afford to pay some of the fees while the case is going on and there is a strong belief that the case will resolve for a high amount. 

This also distributes the risk of the case resolving in the client’s favor. 



	True Retainer Fees


	CRPC 1.5(d)

Fee that a client pays to a lawyer to ensure the lawyer’s availability during specific period or matter, not as compensation for legal services performed or to be performed.  



	Flat Fees


	CRPC 1.5€; 1.15(b)

Fixed amount constitutes complete payment for performance of services regardless of amount of work ultimately involved. 



	Advance Fees


	Obliged to return any unearned portion (comment [4])



	Consultation Fees


	

	Statutory fees


	

	Referral fees


	


Property in lieu of payment:
· MR 1.5, comment [4]

· Okay, so long as not a proprietary interest in the cause of action or subject matter of litigation (MR 1.8(i); CRPC 1.8.1)

· May be subject to requirements of MR 1.8(a) (fair and reasonable to Cl, fully disclosed in writing to Cl, Cl advised in writing to seek advice of atty, and Cl gives informed consent) because such fees often are like business transaction with client 

Setting the Fee
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.5 – Fees 

Para (a).  No unreasonable fee. Eight factors to determine reasonableness of fee. (See Wheeler, Inc. v. Scott, Wydick p. 151) 

Para (d). No contingent fees in certain domestic relations cases or criminal cases


	CRPC 1.5 

Para (a).  No unconscionable or illegal fee.

Para (b). Thirteen factors to determine unconscionability of fee “at the time the agreement is entered”

Para (c). No contingent fees in certain family law matters or criminal cases.

Para (d). True retainer fees may be non-refundable. 



	Comment [5] – lawyer “should not enter into an agreement whereby services are to be provided only up to a stated amount when it is foreseeable that more extensive services probably will be required.” 


	


Retainer Agreement
	Type of Fee
	Model Rules (MR)
	CA B&P Code

	If contingency fee:
	“Shall be in writing signed by the client”; state basis for fee; state any expenses for which client will be liable.  Upon conclusion, must provide written statement showing remittance and method of its determination. 

MR Rule 1.5(c)


	Shall be in writing to be enforceable. 

Cal. B&P § 6147. 



	If non-contingency fee (i.e., everything else):


	“Communicated to the client, preferably in writing” MR Rule 1.5(b). 


	Shall be in writing if above $1,000 to be enforceable. 

Cal. B&P § 6148.




Client Trust Accounts
	Client Trust Account
	Atty’s Operating Account

	What goes into Cl trust account? 

Expense advance, advance on attorneys fees. Key “advance”


	What may go in attorney’s operating account? 

(1) Fee for completed work, such as $100 for initial interview 

(2) True retainer fees if (i) client agrees in writing and (ii) disclose no refund (CRPC 1.5(d))

(3) Flat fees paid in advance for legal services, provided disclosure to client (CPRC 1.15(b)).  NOTE: exception only applies to fees, not costs or expenses (Comment [3]) 



	General rule: 

client’s money must be separate from attorney’s (MR Rule 1.15(a); CRPC 1.15(a))

Exceptions: 

(1) Lawyer may deposit own funds into trust account to pay bank charges (Only the amount needed to pay bank charges, and NOT to cushion against potential overdraft) (MR 1.15(c); CRPC 1.15(c)(1))

(2) Funds belonging to lawyer must be withdrawn as soon as lawyer’s interest is fixed (CPRC 1.15(b))


	Safekeeping of Cl’s property

CRPC 1.15


Interest-Bearing Accounts
If large sum to be held for long period of time, L should put sum into a separate, interest-bearing trust account.  Interest belongs to client.

In California, any lawyer who handles client funds that are too small in amount or held too briefly to earn interest for the client must participate in the Interest on Lawyer Trust Accounts (IOLTA) program, which are interest-bearing accounts that fund legal service programs for under-represented people (see Bus. & Prof. Code §§ 6210-6212) 

Duty to notify, deliver, and provide accounting.
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.15(d)  

Lawyer shall promptly deliver to client or third person any funds or other property client or third person is entitled to receive and promptly render full accounting upon request

Para. (e) – if dispute between two persons (including lawyer), property shall be kept separate by lawyer until dispute is resolved; undisputed property shall be promptly distributed 


	CRPC 1.15(d)(4), (7) 

same




Lending Money to Clients
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR Rule 1.8(e)  

Lawyer may not provide financial assistance to a client in connection with pending or contemplated litigation. 

Exceptions: 

(1) lawyer may lend client money to cover court costs and litigation expenses with repayment contingent on outcome; or 

(2) indigent client.

Note: rule only applies to litigation, not transactional or other work. 


	CRPC 1.8.5  

Lawyer may not pay or agree to pay personal or business expenses of prospective or existing client

Exceptions: 

Same as MR + 

(1) may pay third persons from funds collected with client consent; 

(2) may lend money after lawyer is retained by client and client promises to repay loan. 




Fee Division Among Lawyers

Fee Splitting (within same firm)
Lawyers within the same firm may share fees with each other.

Fee Splitting (Attys NOT within the same firm)
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.5(e)  

division of fee allowed if: 
(1) division is in proportion to services performed by each lawyer OR each lawyer assumes joint representation; 
(2) client agrees in writing, including each lawyer’s share; and

(3) total fee is reasonable. 

If all of these requirements are met, the lawyers can submit one bill to the client and then divide the fee. Comment [7]


	CRPC Rule 1.5.1 

allows referral fee; does NOT need to be proportional or assume joint representation. 
Requires: 
(1) written agreement between lawyers; 
(2) client consents in writing after full disclosure; and 
(3) total fee charged by all lawyers may not increase solely by reason of fee division 



	MR 7.2(b) generally prohibits lawyer giving anything of value for a referral 


	7.2(b) – same 




Fee Dispute?
Arbitration of Fee Disputes (Cal. B&P §§ 6200-6206)

Ethical Duty of Confidentiality – 1.6
Confidentiality of Information 1.6
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.6 – Confidentiality of Information
Para (a) – A lawyer shall not reveal information relating to the representation of a client unless:

(i) the client gives informed consent, 

(ii) the disclosure is impliedly authorized in order to carry out the representation, or 

(iii) permitted by para (b)

(b ) Atty may reveal info if atty believes necessary:

1. To prevent reasonably certain death/substantial bodily harm (high burden)
2. Prevent Cl from committing crime/fraud reasonably certain to cause injury to financial interests/property of another, where CL has used/is using atty’s services in furtherance,
3. To prevent, mitigate, or rectify injury to financial interests/property of another that is reasonably certain to result or has resulted by Cl’s commission of crime/fraud where CL has used atty’s services

4. To Secure legal advice about Atty compliance w/ RPC

5. Establish claim/defense on behalf of Atty in a controversy between Atty and Cl, or in criminal defense for Atty, or to respond to allegations concerning atty’s rep of Cl

6. Comply w/ law or court order

7. Detect/resolve conflict of interest (but only if the info would not compromise A-C privilege or prejudice the Cl)
(c ) Atty must make efforts to prevent accidental disclosure of Cl info.


	CRPC 1.6

Para (a) – A lawyer shall not reveal information protected from disclosure by B&P Code section 6068(e)(1) unless (i) client gives informed consent or (ii) permitted as an exemption

(b)Atty may, but is not required to, reveal info if atty reasonably believes the disclosure is necessary to prevent a criminal act that will result in death/serious bodily harm.

(c)Before revealing under (b), atty must:

1.Make good faith effort to persuade Cl not to commit the crime

2.Inform Cl about the atty’s ability or decision to disclose the info

(d)Atty’s disclosure must be no more than necessary to prevent the criminal act. 

	
	B&P Code § 6068(e)(1) 
“To maintain inviolate the confidence, and at every peril to [the lawyer] to preserve the secrets, of his or her client.”




Public policy reasoning 

· Facilitates full development of essential facts for proper representation and encourages people to seek legal assistance 
Scope of Duty
Duty is broadly applied

· It applies to all types of lawyers

· The duty may attach even if the attorney is not ultimately hired by the client. 

· The duty survives the termination of the attorney-client relationship.  

· The duty survives the client’s death
What type of information?
· “Information relating to the representation of the client” (MR 1.6)

· “To maintain inviolate (meaning free from violation) the confidence, and at every peril to himself or herself to preserve the secrets, of his or her client.” (State Bar Act, B&P § 6068(e).)

· NOTE: Rules do not specify source of information. 

· Practice tip – if in doubt, consult with your client before disclosing any information. 

When is disclosure Permitted?
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.6, para. (a-b)  

A lawyer may reveal information:
If Cl gives informed consent, or the disclosure is impliedly authorized in order to carry out the representation, or…

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer’s services;

(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services;

(4) to secure legal advice about the lawyer’s compliance with these Rules;

(5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client;

(6) to comply with other law or a court order; or

(7) to detect and resolve conflicts of interest arising from the lawyer’s change of employment or from changes in the composition or ownership of a firm, but only if the revealed information would not compromise the attorney-client privilege or otherwise prejudice the client.

Para. (c) – lawyer shall make reasonable efforts to prevent inadvertent or unauthorized disclosure of information relating to client’s representation


	CRPC 1.6, para. (b) 

A lawyer may reveal information to the extent lawyer reasonably believes disclosure necessary to prevent a criminal act that lawyer reasonably believes is likely to result in death of, or substantial bodily harm to, an individual. 

Para (c) – Before revealing, L shall 

(1) make a good faith effort to persuade client (i) not to commit or (ii) to prevent death or harm; and 

(2) inform client of lawyer’s ability or decision to reveal (DOES NOT require informed consent)




Use of Information (Current Clients)
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.8, para. (b)

A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by the Model Rules. 


	CRPC 1.8.2  

same 




Use of Information (Former Clients)
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.9, para. (b)  

A lawyer shall not 

(1) use information relating to representation (or firm’s representation) of a former client to the disadvantage of the client unless the client gives informed consent, or if the information has become generally known; or 

(2) Reveal information relating to the former representation except as permitted by Rules. 


	CRPC 1.9 

Same. 




Attorney-Client Privilege
General/Elements

L-C Privilege is an evidentiary privilege held by the client.
Applies only in judicial and other similar proceeding

Rationale
Secrecy promotes candor, which leads to: 

· Compliance with law

· Better administration of justice

· More economical assertion of claims

· Client autonomy 
Elements
The privilege applies if... 
1. Confidential communication 

2. Made between a client and a lawyer

3. In confidence

4. During the course of the attorney-client relationship

5. For the purpose of obtaining legal assistance for the client 

(Evid. Code § 954)

Unless an exception applies, “the client, whether or not a party, has a privilege to refuse to disclose, and to prevent another from disclosing, a confidential communication between client and lawyer if the privilege is claimed by (a) The holder of the privilege; (b) A person authorized to claim the privilege by the holder of the privilege; or (c) The person who was the lawyer at the time of the confidential communication…” 
Confidential communication 
“means information transmitted between a client and his or her lawyer in the course of that relationship and in confidence by a means which … discloses the information to no third persons other than those who are present to further the interest of the client or those to whom disclosure is reasonably necessary … and includes a legal opinion formed and the advice given by the lawyer in the course of that relationship.” (Evid. Code § 952) 

· NOTE: Not limited to verbal transmission. 
Lawyer 

“means a person authorized, or reasonably believed by the client to be authorized, to practice law in any state or nation.” (Evid. Code § 950) 

Client 
“means a person who … consults a lawyer for the purpose of retaining the lawyer or securing legal advice from [the lawyer].” (Evid. Code § 951) 

· NOTE: privilege does not apply to other types of advice, such as business or personal advice 

Holder of the privilege 
includes the client; the client’s guardian or conservator; if the client is dead, a personal representative; a representative of an entity that is no longer in existence. (Evid. Code § 953) 

The person who was the lawyer 
Lawyer “shall claim the privilege whenever [the lawyer] is present when the communication is sought to be disclosed.” (Evid. Code § 955.) 

· But note, lawyer may not claim if there is no holder of the privilege in existence or if lawyer is otherwise instructed by a person authorized to permit disclosure. (§ 954)  

Exceptions to L-C Privilege
No privilege if:

· Lawyer’s services were sought or obtained to enable or aid anyone to commit or plan to commit a crime or a fraud (§ 956)

· Lawyer reasonably believes disclosure is necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in death or substantial bodily harm to an individual. (§ 956.5)

· Client is deceased, and the communication is relevant to an issue between claiming parties (§ 957)

· A breach of duty arising out of L-C relationship is alleged by either L or C, and communication is relevant (§ 958)
· Self-defense for Atty/Cl.
· Client is deceased and other situations arise (§ 959-961) 

Limits to L-C Privilege
· Privilege generally does not protect the client’s identity, the fact that the client consulted the attorney or information about attorney’s fee

· Client may waive L-C Priv
L-C Privilege vs. Ethical Duty of Confidentiality
	Ethical Duty of Confidentiality
	L-C Privilege

	Arises from fiduciary duty to client. Governs what L may voluntarily disclose 


	Rule of evidence. Governs what client or attorney may be forced to disclose if called to testify



	Relates to information relating to representation, regardless of source; broad 


	Relates to client-driven communications; narrow 



	Applies in any situation 


	Applies only in judicial and other similar proceeding

	Duty survives death of client; lasts forever 


	May not be asserted by L if there is no holder of privilege or if L is otherwise instructed by authorized person 




Use of Information (Current Clients) 1.8
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.8, para. (b)

A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by the Model Rules. 


	CRPC 1.8.2  

same 




Use of Information (Former Clients)
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.9, para. (b)  

A lawyer shall not 

(1) use information relating to representation (or firm’s representation) of a former client to the disadvantage of the former client unless the client gives informed consent, or if the information has become generally known; or 

(2) Reveal information relating to the former representation except as permitted by Rules. 


	CRPC 1.9 

Same. 




Cases
	Case
	Holding/Takeaway

	Washington v. Olwell (Wydick, p. 210) (knives)


	Attorney must turn over evidence that is found as a result of L-C communication; but state must make certain that the source of the evidence is not disclosed in the presence of the jury.



	People v. Meredith (Wydick, p. 214) (wallet)


	The prosecution was entitled to present evidence to show location of wallet in trash can; 

when defense removes or alters evidence, it precludes prosecution from ascertaining location of wallet on its own; therefore, statutory privilege does not bar revelation of original location 




Attorney Work Product Doctrine
Attorney work product 
Similar to the attorney-client privilege, only applies in judicial and other proceedings. 

Applies only in judicial and other similar proceeding
The work product doctrine states that an adverse party generally may not discover or compel disclosure of written or oral materials prepared by or for an attorney in the course of legal representation, especially in preparation for litigation.

What does it protect?
Recognizes certain work product as being absolutely protected: 
· Writings containing the attorney’s mental impressions, conclusions, opinions, or legal research, sometimes called “brain work.” 
· Code Civ. Proc. § 2018.030(a). 
· The remainder of an attorney’s work product enjoys only a qualified privilege. 
· Code Civ. Proc. § 2018.030(b). 

Exceptions:
· No protection of work product if attorney is suspected of knowingly participating in a crime or fraud. Code Civ. Proc. § 2018.050. 

· No protection of work product if State Bar investigation when work product is relevant to issue of lawyer’s breach of duty. Code Civ. Proc. § 2018.070. 

· No protection of work product in civil action between attorney and former client if work product is relevant to issue of lawyer’s breach of duty. Code Civ. Proc. § 2018.080. 

Attorney Communications
	Attorney shall not:
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	Counsel a client to engage, or assist a client, in conduct lawyer knows is criminal or fraudulent


	MR 1.2, subd. (d), comment [10]
	CRPC 1.2.1

	Knowingly make a false statement of material fact or law to a court or fail to correct a false statement of material fact or law made to court by lawyer. 

· Duty to correct false statements ends on termination/expiration of appeal


	MR 3.3, subd. (a)
	CRPC 3.3 (a)

	Counsel or assist another person to obstruct access to evidence or alter, destroy or conceal a document or material of potential evidentiary value. 


	MR 3.4, subd. (a)
	CRPC 3.4 (a)

	Knowingly, in the course of representing a client, make a false statement of material law or fact to a third person, or fail to disclose to avoid assisting a client’s criminal or fraudulent act.


	MR 4.1
	CRPC 4.1

Bus. & Prof. Code § 6128(a) (misdemeanor)


Candor
Atty’s duty of candor extends to:
· The Bar

· The Court

· 3rd parties

Candor Toward the Bar
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 8.1

Bar applicants, or lawyers in connection with Bar admission or disciplinary matter shall not: 

(1) Knowingly make a false statement of material fact;

(2) Fail to disclose facts necessary to correct misunderstanding or fail to respond to a lawful demand for information, except no disclosure of confidential information required.

Comment [2] – Lawyers still have Fifth Amendment right to avoid self incrimination  


	CRPC 8.1 

same 

+ para. (b) – Lawyer shall not knowingly make a false statement of material fact in connection with another person’s application for admission to practice law. 




Candor Toward the Tribunal
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 3.3, para. (a) 

A lawyer shall not knowingly: 

(1) Make false statement of fact or law to tribunal or fail to correct a false statement of material fact or law;

(2) Fail to disclose adverse legal authority in the controlling jurisdiction; 

(3) Offer evidence lawyer knows is false; lawyer must take remedial measures if false material evidence has been offered. 


	CRPC 3.3

same. 

B&P Code § 6068(d) – an attorney has a duty “never to seek to mislead the judge or any judicial officer by an artifice or false statement of fact or law.”



	
	B&P Code § 6128(a) 

It is a misdemeanor to deceive or collude with intent to deceive court or other party. 




Truthfulness in Statements to Others
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 4.1 

In the course of representing a client, a lawyer shall not knowingly: 

(a) Make a false statement of material fact or law to a third person; or

(b) Fail to disclose a material fact when disclosure is necessary to avoid assisting a client’s criminal or fraudulent act, unless confidential info per MR 1.6.  


	CRPC 4.1 (NEW) 

same. 

Comment [1] – Lawyer generally has no affirmative duty to inform an opposing party of relevant facts. 



	
	B&P Code § 6106 

Any act involving moral turpitude, dishonesty or corruption, whether act is committed in course of being an attorney or otherwise, constitutes cause for disbarment or suspension.




Misconduct; No unlawful advice
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 8.4 

 It is professional misconduct for a lawyer to…

Para. (a) – Violate Rules, knowingly assist or induce another to do so.


	CRPC 8.4, para. (a)

same. 

see also 1.2.1 

Para. (a) – A Lawyer shall not counsel a client to engage, or assist a client in conduct that the lawyer knows is criminal, fraudulent or a violation of any law, rule or ruling.



	8.4 (c) 

…Engage in dishonest, fraudulent, deceitful or misrepresentative conduct.


	CRPC 8.4, para. (c) 

same. 



	8.4 (e) 

…Imply an ability to influence improperly a government agency or official, or achieve results by violating Rules of Prof. Conduct or other law.  


	CRPC 8.4, para. (e)  

same.




Witness Perjury
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	1. What should a lawyer do when she first discovers defendant wants to commit perjury? 


	Seek to persuade client false evidence should not be offered, and refuse to offer false evidence. (cmt [6]) 



	2. What about withdrawal option? 


	If compliance with rule causes extreme deterioration of L-C relationship, lawyer may be required to seek court’s permission to withdraw per MR 1.16(a). (cmt [15])



	3. What must lawyer do if other efforts have failed? 


	Disclose to tribunal, even if disclosure of confidential information required. (cmt [11])



	4. When does duty end? 


	Conclusion of the proceeding (cmt [13])




Iowa Board v. Jones
	Issue
	Holding

	Did attorney’s actions in convincing a former client to make $5,000 loan to lawyer’s current client, including not telling former client that the loan was risky, constitute misrepresentation?  


	Yes.  Attorney’s failure to recognize and correct potentially misleading situations is unethical even though lawyer had no intent to deceive. At the very least, attorney should have explained to former client that banks refused to loan money over concerns about fraudulent transactions coming out of Nigeria, and other individuals’ unwillingness to make loan. 

Attorney suspended. Must make restitution of $5,000 plus interest. 




Litigation Ethics
Meritorious Claims and Contentions
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 3.1 

Lawyer shall not bring or defend a proceeding, or assert or controvert an issue, unless there is a basis in law and fact or doing so.


	CRPC 3.1  

same + prohibits continuing an action for the purpose of harassing or maliciously injuring any person. 



	
	B&P Code § 6068(c)

Lawyer’s duty to “counsel or maintain those actions, proceedings, or defenses only as appear to him or her legal or just, except the defense of a person charged with a public offense.”



	
	B&P Code § 6068(f) 

Lawyer’s duty to “advance no fact prejudicial to the honor or reputation of a party or witness…”



	
	B&P Code § 6068(g) 

Lawyer’s duty to “not … encourage either the commencement or the continuance of an action or proceeding from any corrupt motive of passion or interest.”



	
	B&P Code § 6103  

Any violation of attorney’s oath (6068) constitutes causes for disbarment or suspension.




No Delay without Purpose
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 3.2  

Lawyer shall make reasonable efforts to expedite litigation consistent with client’s interests. 

[1] Atty can seek postponement for personal reasons, but cant routinely fail to expedite litigation solely for their convenience.

AND no failing to expedite to frustrate opposing party’s attempt to obtain redress.


	CRPC 3.2 

(NEW) – same. 




Fairness to Opposing Party and Counsel
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 3.4  

Lawyer shall not: 

(a) Obstruct access to evidence; alter, destroy or conceal potential evidence; counsel or assist another to do such act; 

(b) Falsify evidence, counsel or assist a witness to testify falsely; 

(c) Knowingly disobey obligation under court rules;

(d) Make a frivolous discovery request or fail to make diligent effort to comply with discovery request; 

(e) Allude to irrelevant matters or assert personal knowledge or personal opinion in trial; 

(f) Request a third party refrain from giving relevant information to another party, unless exception applies. 


	CRPC 3.4 

same 

+ Lawyer shall not: 

(b) Suppress evidence lawyer or client has obligation to reveal or produce; 

(d) Pay a witness contingent on witness’ testimony or outcome of case; lawyer may advance witness’ expenses or compensate witness for loss of time; 

(e) Advise or cause a person to hide or leave jurisdiction to avoid testifying.




Impartiality, Contact with Judges and Jurors
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 3.5 

Lawyer shall not: 

(a) Unlawfully seek to influence judge, juror or prospective juror; 

(b) Unlawfully communicate ex parte with judge or juror during the proceeding (unless authorized by court order/law); 

(c) Communicate with a juror or prospective juror after discharge of the jury if unlawful, juror does not want to be contacted, or involves misrepresentation, duress, harassment; 

(d) Intentionally disrupt tribunal (includes deposition)


	CRPC 3.5 

(a) – Lawyer may not give or lend anything of value to judges or court employees  

(b)-(f) – No unlawful communications with judges, jurors or prospective jurors, including by lawyer not connected with the case 

(g)-(l) – No unlawful communications or investigations of jurors after discharge; lawyer must report improper conduct by juror or by another towards juror or juror’s family members




Cases
	Case
	Issue
	Holding / Takeaway

	Lind v. Medevac


	Did Winning Lawyer’s letter to jurors sent after the case was discharged violate ethical rule seeking to prevent lawyer from adversely influencing a juror in present or future jury service?


	Yes. “The true purpose of the letter was to achieve the chilling result of preventing attempts by the losing side to communicate with jurors after their discharge, in a legitimate effort to determine if juror misconduct existed as grounds for a new trial.” (Wydick, p. 291)



	Matter of Vicenti


	Did criminal defense counsel’s conduct, including being sarcastic, disrespectful and irrational, “a shameful display of atrocious deportment,” deserve discipline?


	Yes. “From a profession charged with [defending right from wrong], there must be exacted those qualities of truth-speaking, of a high sense of honor, of granite discretion, of the strictest observance of fiduciary responsibility.” (p. 298)

Lawyer suspended for one year. 



Trial Publicity
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 3.6 

Para. (a) – Lawyer shall not make out-of-court statements that will be publicly communicated and that will likely materially prejudice future court proceeding. 

Para. (b) – What lawyer may state, including claims involved and identity of persons involved.

· Also info in public record

· That an investigation is in progress

· Scheduling of litigation

· Requires for assistance in obtaining evidence

· Warning of danger

· Criminal case: Identity of accused, if they are apprehended, fact of arrest, identity of arresting officers

Para. (c) – Defense counsel may make statement to protect client from prejudicial publicity.  (Gentile v. Nevada State Bar, Wydick, p. 293)

Comment [2] – Special rules in juvenile, domestic relations, mental disability proceedings, etc. 

Comment [3] – rule applies only to lawyers who are, or who have been involved in the investigation or litigation of the case, and associates. 

Comment [4] – subjects that are likely to have material prejudicial effect

Comment [7] – Okay to mitigate under prejudice created by others’ statements (see Gentile)


	CRPC 3.6 

same.  

Comment [1] – whether statement violates rules depends on many factors, including whether statement is false, deceptive, violates client confidential information, or violates “gag” order or protective order.  




Prosecutor Special Rules
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 3.8  

Prosecutors in criminal cases must: 

Para. (a) – Refrain from prosecuting charge not supported by probable cause; 

Para. (d) – Make timely disclosure of exculpatory evidence to defense (i.e., more rigorous than Due Process standard; see Wydick, p. 281);

Paras. (g)-(h) – Disclose evidence creating a reasonable likelihood convicted defendant was innocent, and seek to remedy conviction if defendant in prosecutor’s jurisdiction
	CRPC 3.8  

same. 




Administrative Proceedings, Threats
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 3.9  

Lawyer must disclose representative capacity in appearance before legislative body or administrative agency. 


	CRPC 3.9  

(NEW) – same + “unless lawyer is seeking public information.” 



	(no MR equivalent)
	CRPC 3.10 

Lawyer shall not threaten to present criminal, administrative or disciplinary charges to obtain advantage in civil dispute

Comment [1] – lawyer may not state or imply that criminal or administrative action will be pursued unless the opposing party agrees to settle civil dispute. 




Communications with Represented Parties
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 4.2 

In representing a client, Lawyer shall not communicate about subject of representation with a person lawyer knows is represented by another lawyer in the matter, unless other lawyer consents or authorized by law. 

Comment [3] – rule applies even if represented person initiates or consents to the communication.

Comment [4] – does not apply to matters outside of representation. 


	CRPC 4.2  

same + para. (b) prohibits communications with certain officers or employees of represented organizations.   




Communications with Unrepresented parties
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 4.3  

When communicating with unrepresented persons, no statement or implications that lawyer is disinterested (ie identify themselves as the Cl’s atty)
Must attempt to correct any misunderstandings. If lawyer knows unrepresented person’s interests may be in conflict with client’s interests, lawyer shall not give legal advice.  

Comment [2] – okay for lawyer to negotiate terms of transaction or settle dispute with unrepresented person.


	CRPC 4.3  

(NEW) – same + para. (b) prohibits lawyer from seeking to obtain privileged or confidential information from third person.




Rights of 3rd Parties / Inadvertently Transmitted writings
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 4.4 

Para. (a) – Lawyer shall not use means to embarrass, delay or burden a third person, or use methods obtaining evidence that violate legal rights of third persons.


	No CA counterpart 

(but see CRPC 3.1, B&P Code § 6068(f))

· Meritorious claims and contentions.

	Para. (b) – Lawyer must promptly notify sender if lawyer receives document or electronically stored information (ESI) relating to representation of lawyer’s client. 


	CRPC 4.4 

(NEW) – same + refrain from examining the writing any more than is necessary to determine that it is privileged or subject to work product doctrine.


	Comment [2] – If L knows that document or ESI was sent inadvertently, L required to promptly notify sender to permit them to take protective measures
	Comment [1] – if writing subject to rule, L should return writing, seek to reach agreement with the sender, or seek guidance from the court. (See Rico v. Mitsubishi (2007) 42 Cal.4th 807, 817.)



	Or what about document or ESI inappropriately obtained? Beyond the scope of the Rules. 


	Comment [2] – if L receives writing L knows may have been inappropriately disclosed by sending person, L must only review necessary to determine confidential nature and notify sender.




Witness Fees
In California, witness fees for subpoenas are statutory. 

· For this reason, only witness fees provided by statute can be demanded by the witness as a condition for compliance with a subpoena. (Poe v. Diamond (1987) 191 Cal.App.3d 1394.)

CRPC 3.4 (d): Lawyer shall not: 

(d) Pay a witness contingent on witness’ testimony or outcome of case; lawyer may advance witness’ expenses or compensate witness for loss of time
Lawyer as Witness 3.7
	Model Rules (MR)


	CA Rules of Prof. Conduct (CRPC)

	MR 3.7, para. (a)  

Lawyer shall not act as advocate at a trial in which lawyer is likely to be a necessary witness unless (1) testimony is re: uncontested issue; (2) testimony relates to legal services rendered; OR (3) disqualification of lawyer would be substantial hardship on client. 

Para. (b) – Lawyer may be advocate if another lawyer in lawyer’s firm will be witness, unless MR 1.7 or MR 1.9 apply. (Conflict of interest w/ current or former Cl)


	CRPC 3.7 

Same + another option: lawyer obtains written informed consent from the client. 




Bias
Rights of 3rd Parties
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	 MR 4.4 

Para. (a) – Lawyer shall not use means to embarrass, delay or burden a third person, or use methods obtaining evidence that violate legal rights of third persons.

Comment [1] – responsibility to advocate for client “does not imply that a lawyer may disregard the rights of third persons.” 


	No CA counterpart 

(but see CRPC 3.1 (Meritorious claims and contentions), 

B&P Code § 6068(f) (Attorney has a duty to “advance no fact prejudicial to the honor or reputation of a party or witness, unless required by the justice of the cause with which her or she is charged.”)




Misconduct / Harassment / Discrimination
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 8.4  

It is professional misconduct for a lawyer to: 

Para. (g) – Engage in conduct that the lawyer knows or reasonably should know is harassment or discrimination ... in conduct related to the practice of law.

Comment [3] – Examples of discrimination and harassment.

Comment [4] – defines “conduct related to the practice of law.” 


	CRPC 8.4.1  

Para. (a) – No harassment, unlawful discrimination, or retaliation in representing a client, or terminating or refusing to accept the representation of any client. 

Para. (b) – No unlawful discrimination, harassment or refusal to hire or employ a person based on protected characteristic; and no unlawful retaliation in relation to a law firm’s operations. 

Para. (d) – Self report requirement. (atty subject to investigation, legal action, sanction must notify State Bar)



	Para. (g) – Does not limit atty’s ability to accept, decline or withdraw per Rule 1.16. Does not preclude legitimate advice or advocacy. 


	Para. (f) – Same. 

Comment [1] – all law firm lawyers have responsibility to advocate corrective action. But not victim of any harassing or discriminatory conduct.

Comments [2] – a court’s finding that peremptory challenges were exercised on a discriminatory basis does not alone establish a violation of para. (a).


Sexual Relations with Clients
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.8, para. (j) 

Lawyer shall not have sexual relations with a client unless a consensual relationship existed between them when the L-C relationship commenced. 

Comment [17] – explanation.  Does not matter if no prejudice to client
	CRPC 1.8.10 

NEW.  Same + okay if current client is lawyer’s spouse or partner; definition of “sexual relations”; and if anyone other than client alleges violation of this rule, State Bar must consider whether the client would be unduly burdened by further investigation or charge against lawyer.



	 Comment [19] – rule applies to lawyer for organization who has sexual relations with a constituent


	Comment [2] – same.



	
	B&P Code § 6106.8(d) – intentional violation = suspension or disbarment.




Cases
	Case
	Issue
	Holding / Takeaway

	In re Matter of Monaghan
	Did an attorney’s crude and conduct and language towards another attorney, who was a Black woman, at a deposition, that was either gender-related or race-related, constitute violations of ethical rules regarding conduct prejudicial to admin of justice and unlawful discrimination?   


	Yes.  Attorney was publicly censured for his professional misconduct. 

Cal. State Bar - Public reproval
When an attorney is found culpable of professional misconduct, but no period of suspension is imposed. The attorney's name, and the imposition of discipline are made public. The attorney may be required to pass the Multistate Professional Responsibility Examination (MPRE) and/or comply with conditions similar to probation.



	In re Matter of Hammer 
	Did an attorney’s actions including criminal domestic violence, trespassing, burglary, stalking and assault, and attorney’s deposition of a former neighbor in which he asked improper questions, including about his sexual orientation, constitute violations of Rules 4.4(a) and 8.4(a)?


	Yes.  Attorney admitted his conduct violated Rules 4.4 and 8.4.  Attorney subject to six month definite suspension from the practice of law. 




Peremptory Challenges
Batson v. Kentucky, 476 U.S. 79 (1986) – U.S.S.C. adopted a burden-shifting rule designed to ferret out unconstitutional use of race in jury selection: 

1. If objecting to peremptory challenge, defendants must establish a prima facie case of discrimination; 

2. Prosecutors must then offer a race-neutral explanation for their use of the peremptory; 
3. Defendants required to prove that the prosecutors’ offered neutral reason is pretextual
	Case
	Issue
	Holding / Takeaway

	Seattle v. Erickson
	Did a trial court err when it ruled that there was no prima facie showing of racial discrimination and overruled a defendant’s objection that the City’s peremptory challenge against the only potential juror who was Black on the jury panel was racially motivated?


	Wash. Sup. Court:  Yes. The peremptory strike of a juror who is the only member of a cognizable racial group on a jury panel constitutes a prima facie showing of racial motivation, triggering a full Batson analysis by the trial court (pp. 328, 331).  The trial court was misguided to infer that leaving some members of a cognizable racial group on a jury while striking the only African American member proves the prosecutor’s strike was not racially motivated. 




Allocation of Authority
Allocation of Authority

	Model Rules (MR)


	CA Rules of Prof. Conduct (CRPC)

	MR 1.2 

(a) L must abide by a C’s decisions concerning the objectives of the representation and shall consult with C as to the means by which they are to be pursued. 

L may take action on C’s behalf if impliedly authorized.

L shall abide by a C’s decision whether to settle or, in a criminal matter, as to a plea to be entered, and whether to waive jury trial, whether C will testify.


	CRPC 1.2  

– same. 

Comment [1] – C has “ultimate authority to determine the purposes to be served by legal representation. L authorized to oversee “procedural matters” and to make “certain tactical decisions.” 

L may not impair client’s substantive rights or the client’s claim itself. 


Conflicts of Interest (General)
Duty as advisor, duty of loyalty
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	 MR 2.1  

A lawyer shall exercise independent professional judgment and render candid advice. 
	CRPC 2.1

 same. 




Fiduciary duty of Loyalty
In addition, the fiduciary duty of loyalty, requires lawyers and other agents to identify, avoid and resolve conflicts of interest. Loyalty imposes an obligation on lawyers to ensure effective client representation by providing the client with independent legal judgment and to prevent client harm by recognizing and responding to any influences (i.e., conflicts of interest) that may interfere with the lawyer’s obligation to act in the client’s best interests, as defined by the client.  (MR 1.7, comment [1])

Identifying/resolving conflicts of interest
Step 1: Identify the client

Step 2: Determine whether a conflict exists. Five types: 

· Interests of a third person

· Personal interests of a lawyer

· Interests of another current (or former) client

· Government lawyers 

· Imputed conflicts 

Step 3: Decide whether conflict is consentable (MR 1.7(b)(1)-(3))

Step 4: If so, consult with affected clients and obtain informed consent, confirmed in writing.

Conflicts Created by 3rd-Party Interference
Compensation from Third Party
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	 MR 1.8(f) 

A lawyer shall not accept compensation from someone other than the client unless 

(1) client gives informed consent; 

(2) no interference with lawyer’s independence of professional judgment or with C-L relationship; AND 

(3) no revealing of confidential information (MR 1.6)

Comment [12] – If fee arrangement creates conflict of interest for lawyer, lawyer must comply with MR 1.7. 


	 CRPC 1.8.6 

same + (1) consent from Cl may be given “as soon … as reasonably practicable” and (2) exceptions for disclosure and consent if authorized by law or lawyer rendering legal services on behalf of public agency or nonprofit organization.
Comment [4] – examples of when it is okay to be paid by third party first and obtain consent as soon thereafter as reasonably practicable 



	MR 5.4, para. (c )
A lawyer shall not permit a person who recommends, employs or pays the lawyer to render legal services to direct or regulate the lawyer’s professional judgment in rendering such services. 


	CRPC 5.4 para. (c )
same.




Organizational (Corporation) Clients
	Model Rules (MR)


	CA Rules of Prof. Conduct (CRPC)

	MR 1.13 

Para. (a) – organization’s lawyer represents organization acting through its duly authorized constituents 

Paras. (b)-(f) – steps for dealing with bad behavior within organization. Lawyer may reveal confidential information “to prevent substantial injury to the organization.” (para. (c).)  But lawyer may not reveal information if confidential information relates to internal investigation or defense of a claim. (para. (d).)    


	CRPC 1.13  

similar, but para. (c) prohibits lawyer from revealing confidential information, and para. (d) references lawyer’s right and, where appropriate, duty to resign or withdraw. 




Steps for dealing with bad behavior:
Step 1: If a constituent’s (e.g., an officer or employee) interests are adverse to the organization’s interests, lawyer must explain identity of client to constituent (MR 1.13 (f), CRPC 1.13(f).)
Step 2: If constituent proceeds to violate legal obligation or violate law that may be imputed to organization, and likely to result in injury to organization, lawyer must protect organization’s interest.  May refer matter to higher authority in organization. (MR 1.13 (b), CRPC 1.13 (b).)

Step 3: If highest authority insists on illegal conduct or fails to act to prevent violation of legal obligation or violation of law that may be imputed to organization, and likely to result in substantial injury to organization, lawyer shall continue to protect organization. In CA, lawyer may need to resign or withdraw. (MR 1.13(d), CRPC 1.13(d).)

Step 4: If lawyer is fired, resigns or withdraws, must assure that the organization’s highest authority is informed of the same. (MR 1.13©, CRPC 1.13©.) 

Conflicts with Current Clients
Conflicts with Current Client 1.7
	Model Rules (MR)


	CA Rules of Prof. Conduct (CRPC)

	MR 1.7 – Conflict of Interest, Current Cls
(a ) Lawyer shall not represent a client if the representation involves a concurrent conflict of interest: 

“(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be materially limited by: 
· the lawyer’s responsibilities to another client, a former client or a third person, 
· or by a personal interest of the lawyer.”
(b) Unless:

1. the lawyer reasonably believes they can give competent/diligent representation to each affected client;

2. the representation is not prohibited by law;

3. the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal, AND
4. Each affected Cl gives informed consent, confirmed in writing.


	CRPC 1.7, paras. (a) – (c) 

Lawyer shall not represent a client if 

(1) representation is directly adverse to another client in same or separate matter; or 

(2) there is a significant risk lawyer’s representation will be materially limited by conflict of interest; or (3) if lawyer or another lawyer in firm has relationship with party or witness in same matter; or (4) if another party’s lawyer is relative, lover or client of lawyer or another lawyer in lawyer’s firm

Unless:

Cl gives informed consent and:

(1) the lawyer believes they will be able to provide competent and diligent representation to each affected client;

(2) the representation is not prohibited by

law; and

(4) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal.




“Directly adverse” examples: 

1. When L accepts representation of more than one client in a matter in which the interests of the clients actually conflict; 

2. L, while representing client, accepts in another matter, representation of person who is directly adverse to L’s client

3. L accepts rep. of a person in a matter in which an opposing party is a client of L or L’s law firm. 

“Personal interest conflicts” examples: 

1. If integrity of L’s conduct in a transaction is in question. 

2. When L has discussions concerning possible employment with an opponent of L’s client. 

3. L refers clients to an enterprise in which L has an undisclosed financial interest. 

Family members: 

· When lawyers representing different clients in same matter or in substantially related matters are closely related by blood or marriage, may be disqualifying conflict of interest unless each client gives informed consent (MR 1.7, comment [11])

· Not imputed to members of lawyers’ firms (personal to the lawyer)

Unconsentable Conflict
· See MR 1.7(b)(1)-(3)

· When representation involves opposing parties in the same litigation, regardless of consent (MR 1.7(b)(3); comment [23]; CRPC 1.7(d)(3))

· Compare: simultaneous representation of parties whose interests in litigation may conflict is governed by MR 1.7(a)(2)

Cases
	Case
	Issue
	Holding / Takeaway

	State v. White
	 Did defense counsel’s simultaneous role as a defense attorney and a part-time prosecutor create a conflict of interest requiring his disqualification? 


	 Yes.  Defense counsel representing defendant cannot also serve as a part-time prosecutor for a town in the same county. Created a conflict of interest requiring his disqualification as defendant’s lawyer.  Tennessee ethical rules required consent of both clients to waive such a conflict of interest.



	Phillips v. Carson


	 Lawyer borrowed money from client.  Lawyer never recorded security on loan (second mortgage on lawyer’s property). Client was never repaid and sued lawyer and firm for malpractice.


	 Lawyer breached duties as an attorney by failing to record mortgage, failing to properly advise client, failing to recommend that she seek outside counsel before lending him money. 

As to law firm, because of unresolved fact issues, it was error for trial judge to grant summary judgment in favor of law firm. 




Business Transactions w/ Clients, acquiring interest in litigation, gifts, sexual relations
Business Transactions with Clients 1.8a
	Model Rules (MR)


	CA Rules of Prof. Conduct (CRPC)

	MR 1.8, para. (a) 

Lawyer shall not enter into a business transaction with client or acquire ownership or other pecuniary interest adverse to a client unless: 

(1) terms are fair and reasonable to client, fully disclosed, transmitted in writing to client;

(2) client advised in writing to seek advice of independent legal counsel; and 

(3) client gives informed written consent to essential terms and lawyer’s role in transaction. 


	CRPC 1.8.1 

same. 




Substantial Gifts from Clients 1.8c
	Model Rules (MR)


	CA Rules of Prof. Conduct (CRPC)

	MR 1.8, para. (c)  

Lawyer shall not solicit any substantial gift from client or prepare an instrument giving lawyer or person related to lawyer any substantial gift 

unless lawyer or recipient is “related” to the client (i.e., a spouse, family member, or individual with whom lawyer or client maintains a close, familial relationship)   


	CRPC 1.8.3 

same + another option: client has been advised by an independent lawyer who has provided a certificate of independent review. 




Acquiring Interest in Subject matter of Litigation 1.8i
	Model Rules (MR)


	CA Rules of Prof. Conduct (CRPC)

	MR 1.8, para. (i) 

Lawyer shall not acquire interest in the cause of action or subject matter of litigation lawyer is conducting for client, except lawyer may: 
(1) acquire lien to secure lawyer’s fee or expenses, and 
(2) contract with client for reasonable contingent fee in civil case.  


	No CA equivalent. 



	No MR equivalent.
	CRPC 1.8.9 

No self-dealing! Lawyer may not purchase property at probate, foreclosure, judicial sale, etc., if such lawyer, a lawyer affiliated with that lawyer or with lawyer’s law firm is acting as a lawyer for a party, receiver, trustee, etc. 




Sexual Relations with Clients 1.8j
	Model Rules (MR)
	CA Rules of Prof. Conduct (CRPC)

	MR 1.8, para. (j) 

Lawyer shall not have sexual relations with a client unless a consensual relationship existed between them when the L-C relationship commenced. 

Comment [17] – explanation.  Does not matter if no prejudice to client
	CRPC 1.8.10 

NEW.  Same + okay if current client is lawyer’s spouse or partner; definition of “sexual relations”; and if anyone other than client alleges violation of this rule, State Bar must consider whether the client would be unduly burdened by further investigation or charge against lawyer.



	 Comment [19] – rule applies to lawyer for organization who has sexual relations with a constituent


	Comment [2] – same.



	
	B&P Code § 6106.8(d) – intentional violation = suspension or disbarment.




Lawyer as Witness 3.7
	Model Rules (MR)


	CA Rules of Prof. Conduct (CRPC)

	MR 3.7, para. (a)  

Lawyer shall not act as advocate at a trial in which lawyer is likely to be a necessary witness unless (1) testimony is re: uncontested issue; (2) testimony relates to legal services rendered; OR (3) disqualification of lawyer would be substantial hardship on client. 

Para. (b) – Lawyer may be advocate if another lawyer in lawyer’s firm will be witness, unless MR 1.7 or MR 1.9 apply. (Conflict of interest w/ current or former Cl)


	CRPC 3.7 

Same + another option: lawyer obtains written consent from the client. 




Joint Representation 
(Multiple clients in the same matter)
· Generally permissible, although there are potential risks

· Not allowed and “unconsentable” if one client is asserting a claim against another client in same litigation 

· What must lawyer do if clients’ interests diverge? (see MR 1.7, 1.16)

Aggregate Settlements or Plea Agreements 1.8g
	Model Rules (MR)


	CA Rules of Prof. Conduct (CRPC)

	MR 1.8(g)

Aggregate settlements or aggregate plea agreements generally require each client’s informed, written consent. 


	CRPC 1.8.7 

same.




Opposing Former Clients in substantially related matter 1.9
	Model Rules (MR)


	CA Rules of Prof. Conduct (CRPC)

	 MR 1.9 (a)

Lawyer who formerly represented client shall not thereafter represent another person in the same or substantially related matter in which that person’s interests are materially adverse to former client’s interests unless former client gives informed, written consent

Para. (c) – Lawyer shall not use information relating to former client’s representation to the disadvantage of the former client, unless required by Rules or information is generally known or reveal information relating to representation 


	CRPC 1.9 

same.




Vicarious / Imputed Disqualification
Imputation of Conflicts
	Model Rules (MR)


	CA Rules of Prof. Conduct (CRPC)

	MR 1.8(k) 

Conflicts of interest listed in MR 1.8 paras. (a) through (i) that apply to any lawyer apply to all lawyers in firm. 

Note: para. (j) (sexual relations) is excluded because it is personal to the attorney


	CRPC 1.8.11 

same.



	MR 1.10 

Para. (a) – Lawyers within firm shall not knowingly represent a client when a lawyer within firm has conflict unless:

(1) Prohibition is based on personal interest of disqualified lawyer; or

(2) Prohibition based on representation of a former client and arises out of disqualified lawyer’s association with prior firm + disqualified lawyer timely screened + former client notified in writing


	CRPC 1.10  

same + “prohibited lawyer” must not have previously participated in a substantial manner in the same or substantially related matter + prohibited lawyer is apportioned no part of the fee from the matter.

Comment [2] – para. (a) does not prohibit representation by law firm if person prohibited is a nonlawyer, or is prohibited from acting because of events before person became lawyer.  Such persons must be screened, however.



	MR 1.10, para. (b)  

A law firm may not represent a person with interests materially adverse to those of a client represented by a formerly associated lawyer and not currently represented by firm if:

(1) Matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and  

(2) Any lawyer remaining in firm has confidential information material to the matter.

Para. (c) – Disqualification may be waived by affected client per MR 1.7


	CRPC 1.10

same. 




Prospective Clients
	Model Rules (MR)


	CA Rules of Prof. Conduct (CRPC)

	MR 1.18(c)  

No representation of client with interests materially adverse to those of prospective client if lawyer received info from prospective client that would be significantly harmful to prospective client.  Applies to entire firm unless para. (d) applies. 

Para. (d) – lawyer who received info may represent if 
(1) affected client and prospective client give informed written consent; OR 
(2) lawyer avoided exposure to more info + timely screened and receives no fee + written notice to prospective client 


	CRPC 1.18(c) 

same, although describes info as “material to the matter”




