ETHICAL LAWYERING
Professionalism & Practice
1.  Introduction to the Adversary System
a. Lawyers should be zealous partisan advocates for their clients within the limits of legal and ethical behavior 

b. The institution will produce truth through competitive dispute resolution; two well-prepared advocates will present the best information and arguments on behalf of a client and that truth will prevail in the middle through a process of proof and challenge to proof

c. The institution will maximize the rights of individuals within the defined limits of an adopted constitution requiring due process and civil rights

d. The institution will keep the government in check; government must meet a stringent burden of proof in ensuring only the guilty become part of the prosecutorial process

2. Role of the lawyer

a. Lawyers need not approve or disapprove of the character or cause of the client. The purpose of the lawyer is to use all of their competence, knowledge, and abilities to assist the client in achieving the client’s goals and objectives so long as those goals and objectives are not illegal or cause the lawyer to violate a rule of ethics.

3. ABA MR 4.4(b)

a. A lawyer who receives a document relating to the representation of the lawyer’s client and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender.

b. Example disclaimer: “ this transmission is confidential between the sender and the intended receiver. If you are not the intended receiver, please do not copy or forward this transmission, and do not read past this cover sheeet. Rather, destroy this transmission or forward this transmission to the intended receiver, and notify the sender immediately.
4. The bar, admission, misconduct, reporting, and discipline

a.  California lawyers are governed by: the CA rules of professional conduct enforced by the CA state bar; the CA Business and Professions Code adopted by the CA legislature and enforced by CA state bar; the rules in both states when CA lawyers violate ABA rules in other states. CA lawyers can be disciplined by both the CA state bar and the state bar where the violation occurred.

b. Lawyers in other states are regulated by: their state enacted version of the ABA model code enforced by state bar organization; the rules in both states when out of state licensed lawyers violate CA rules. Out of state lawyers who violate CA rules can be disciplined in both states. 

c. Minimum requirements for a law license in CA

i. Be at least 18 years of age; be of good moral character; have completed two years of college or the equivalent; register with the committee of bar examiners, complete educational requirements; take and pass the baby bar after the first year of studies for law students who attend law schools accredited only in CA (and not by the ABA); and pass the CA bar examintion.

d. Rule 9.20: CA rules of court
i. If you are an attorney who is disbarred, suspended or resigned, you: must notify all clients being represented in pending matters of the discipline; must notify clients where they can pick up their legal file; must notify all co-counsel, all opposing counsel, and all courts in which matters pending of the discipline; must send all required notices by certified mail; must provide proof of compliance to an assigned probation officer appointed by the state bar.

e. Good Moral Character

i. CA Rules regulating admission to practice law, Rule X, Section 1 defines good moral character as:qualities of honesty, fairness, candor, trustworthiness, observance of fiduciary responsibility, respect for and obedience to the laws of the state and the nation and respect for the rights of others and for the judicial process.”

f. MR 8.4

i. It is professional misconduct for a lawyer to: (a) violate or attempt to violate the rules of professional conduct, knowingly assist or induce another to do so; or do so through the acts of another; (b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects; (c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation; (d) engage in conduct that is prejudicial to the administration of justice; (e) state or imply an ability to influence improperly a government agency or official to achieve results by means that violate the ruless of professional conduct or other law; (f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law; 
1. usually conduct that involves “moral turpitude” can impact lawyer’s ability to practice law

g. CA B&P Code (California Comparison)

i. Section 6101: Conviction of a felony or misdemeanor, involving moral turpitude, constitutes a cause for disbarment or suspension.

ii. Section 6106: the commission of any act involving moral turpitude, dishonesty or corruption, whether the act is committed in the course of his relations as an attorney or otherwise, and whether the act is a felony or misdemeanor or not, constitutes a cause for disbarment or suspension. If the act constitutes a felony or misdemeanor, conviction therof in a criminal proceeding is not a condition precedent to disbarment or suspension from practice therefor.

h. MR 8.3: reporting professional misconduct

i. (a) A lawyers who knows that another lawyer has committed a violaton of the RPC that raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority; (b) a lawyer who knows that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question as to the judge’s fitness for office shall inform the appropriate authority; (c) this rule does not require disclosure of information otherwise proected by 1.6 or information gained by a lawyer or judge while participating in an approved lawyers assistant program
i. B & P Code Section 6068(o) (California Comparison)
i. California lawyers must report themselves if they have: three or more lawsuits in a 12 month period for malpractice or professional wrongful conduct; the entry of a judgment against the lawyer for fraud, misrepresentation, breach of fiduciary duty, etc.; the imposition of judicial sanctions of $1,000 or more; an indictment charging a lawyer with a felony, and lots of other circumstances, including convictions and discipline against the attorney by any other professional or occupational disciplinary agency or licensing board, in CA or elsewhere.

j. MR 5.5: Multi-Jurisdictional Practice

i. A lawyer not disbarred or suspended in one state may, in another state: 1) provide temporary services in association with an admitted lawyer who actively participated in the matter; or be admitted by a court in practice in one case on a pro hac vice basis; or provide temporary services reasonably related to a pending or potential matter if the lawyer reasonably expects or anticipates being authorized to appear in the jurisdiction via pro hac vice; or provide temporary services in arbitration, mediation or alternative dispute resolution matters if the matter arises out of the jurisdiction where the lawyer is admitted to practice; or provide temporary services in a matter not covered by items 2 or 3 above, but are reasonably related to a matter in the jurisdiction where the lawyer is licensed.

ii. But a lawyer may not, under limited license rules: open a law office in a state where the lawyer is unlicensed, hold him or herself out as a practicing lawyer in a state where the lawyer is unlicensed, and establish a “systematic and continuous” presence in the state where the lawyer is unlicensed; make a court appearance unless the lawyer is specifically admitted in an unlicensed state on a pro hac vice basis or has taken and passed the Bar Exam in the state where services are to be provided.

iii. Three types of unauthorized practices of law: 1) when lawyers practice law in a jurisdiction in which they are not licensed; 2) when lay persons practice law or give legal advice, usually by filling out legal forms while not under the direct supervision of a lawyer; or 3) when law students give legal advice or complete legal forms for others while not under direct supervision of an attorney. 

k. CA Multi-Jurisdictional Requirements for Limited License Practice in Other States

i. To practice in CA, lawyers licensed in other states: must meet all requirements for admission to the CA bar; must apply to register with the state bar of CA; must not have failed the bar in CA within 5 years prior to an application; must file an application for determination of moral character in CA with the state bar; and must agree to be subject to the discipline of the State Bar in CA.

l. CRPC 5.5: prohibits a CA lawyer from aiding anyone in the unauthorized practice of law and prohibits CA lawyers from practicing in jurisdictions where to do so would be a violation of the rules. 

m. CA B & P 6125: no person shall practice in CA unless the person is an active member of the state bar.
Formalizing & Terminating Lawyer Client Relationship
n. Fee Agreements

i. Formalize the relationship in a written retainer agreement that sets forth clearly the scope of services provided, or expressly limits the services to be provided
ii. Under certain circumstances your relationship must be in writing under MR 1.5 and CA B& P 6147 (e.g. contingency fees)

iii. Under B & P 6148(a): all agreements for attorney services, in addition to contingency fee contracts, must be in writing if it is reasonably foreseeable that total expense to a client, including attorney fees, will exceed $1,000. All parties must sign that agreement. That written agreement must contain certain information, including the basis for the compensation, the general nature of the legal services to be provided and the respective responsibilities of the attorney and the client.

iv. The penalty for failure to obtain a written agreement signed by the client is severe: it renders the agreement voidable at the option of the client, the attorney being limited to recovering a reasonable fee (B & P 6148c)

o. Factors that may affect an implied attorney client relationship

i. Did you volunteer your services or agree to investigate a matter without a disclaimer that investigation is a pre-requisite to accepting the matter?

ii. Did the person seek legal advice from you? Did you give legal advice?

iii. Was confidential information disclosed by the caller or speaker without interruption or disclaimer?

iv. Did you listen to a lengthy client story in a passive manner, without interruption or disclaimer?

v. Did the client rely on the legal advice given?

vi. Did your behavior, such as ensuring a private office visit for confidentiality purposes, without disclaimer, create a reasonable expectation that you consent to accept representation

p. Avoid the inadvertent lawyer client relationship

i. Don’t provide services without an express retainer agreement setting forth or limiting the scope of representation. Are you only accepting the case on a limited basis to investigate the facts? If so, expressly limit the scope of your services until you make a decision to accept or reject the case.

ii. If you are consulted about a potential problem in a non-office setting, tell the person immediately (before discussing the details of the matter) that the consultation is not appropriate in an informal setting. If you are competent to offer advice, suggest an appointment in your office.

iii. Don’t leave a dangling client! If you don’t want the case after a consultation, write a non-engagement letter expressly stating that you are not handling the matter. The letter includes references to applicable deadlines and statutes of limitation.

q. MR 1.2: decisions made by the client

i. Acceptance or rejection of settlement offers

ii. A plea to be entered in a criminal case

iii. Waiver of a jury trial

iv. Whether to testify in a criminal case

v. Whether to appeal

r. Decisions made by the lawyer

i. Decisions involving procedure, tactics or strategy, such as

1. The type of lawsuits to file

2. The court in which to file it

3. Whether to grant opposing counsel extensions of time

4. The scope of discovery necessary

s. Settlement Offers

i. MR 1.2 says the decision to accept or reject a settlement officer is the client’s decision alone. Lawyers must relay settlement offers and must abide by the decision of the client

ii. CRPC 1.4.1 says a lawyer shall promptly communicate all terms and conditions of any offer in a criminal matter and all amounts, terms, and conditions of any written offer in all other matters.

iii. CRPC 1.4: a lawyer shall keep a client reasonably informed about significant developments relating to the representation (this includes all offers)

t. MR 6.2: Accepting appointments

i. A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:

1. (a)Representing the client is likely to result in violation of the RPC or other law
2. (b) representing the client is likely to result in an unreasonable financial burden on the lawyer; or

3. (c) the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer’s ability to represent the client.

a. Comment 1: a lawyer is not ordinarily obliged to accept a client whose character or cause the lawyer regards as repugnant. The lawyer’s freedom to select clients is, however, qualified. All lawyers have a responsibility to assist in providing pro bono public service. See rule 6.1. An individual lawyer fulfills this responsibility by accepting a fair share of unpopular matters or indigent or unpopular clients. A lawyer may also be subject to appointment by a court to serve unpopular clients or persons unable to afford legal services.

u. CA B& P 6068(h)

i. It’s the duty of an attorney never to reject, for any consideration personal to himself or herself, the cause of the defenseless or oppressed.

v. MR 6.1: Pro Bono

i. Every lawyer has a professional responsibility to provide legal services to those who can’t pay. All lawyers should aspire to render 50 hours of pro bono a year.

w. When does accepting employment violate the rules?

i. MR 3.1: lawyers can’t take a position that is frivolous; lawyers can’t bring or defend a cause unless a good faith argument exists for extension, modification, or reversal of existing law.

ii. CA B&P 6068 (c) says lawyers can only maintain such actions as appear to be just

iii. CRPC 3.1 says a lawyer shall not seek, accept, or continue employment if the objective is: 1) to bring an action, conduct a defense, assert a position or take an appeal without probable cause and for the purpose of harassing or maliciously injuring a person; or 2) to present a claim or defense that is not warranted under existing law unless it can be supported by a good faith argument for an extension, modification, or reversal of existing law.

iv. MR 1.2(d): a lawyer shall not counsel a client to engage or assist a client in conduct that the lawyer knows is criminal or fraudulent.

v. MR 1.16, comment 7: lawyer is justified in withdrawing from representation if the client wants to engage in conduct that the lawyer reasonably believes is criminal or fraudulent. So, if the client were to suggest an illegal motive for the representation at the outset, the lawyer could and should decline to undertake it in the first place.

1. This is distinguished from the situation in which the client comes to the lawyer with a plan to do something that would be illegal, but seeks in good faith to get a legal opinion about its legality. As the comments suggest, there is nothing at all improper about seeking such advice, and nothing wrong with a lawyer giving such advice, and the law assumes that a client informed that a planned course of action is illegal will refrain from carrying it out.

x. Termination and withdrawal under MR 1.16 and CRPC 1.16
i. Mandatory withdrawal

1. The lawyer knows the client is bringing an action or asserting a position without probable cause for the purpose of harassing or injuring another

2. The lawyer knows or should know that continuing representation will violate the rules

3. The lawyer’s physical or mental condition renders it unreasonably difficult to carry out the employment

4. The lawyer is fired by the client, but within judicial limitations

ii. Permissive withdrawal

1. The client seeks to present a claim or defense that is not warranted by existing law or a reasonable extension of existing law

2. The client proposes engaging in an illegal course of conduct

3. The client insists that the lawyer engage in an illegal course of conduct

4. The client makes it unreasonably difficult for the lawyer to carry out the employment

5. The client insists that the lawyer engage in conduct that is contrary to the lawyer’s judgment and advice

6. The client freely agrees to terminate the relationship

7. The client breaches the fee agreement

iii. Withdrawal during a litigated matter

1. The lawyer must file a noticed motion before the trial judge seeking to be relieved as counsel if the client does not consent

2. The judge may or may not allow the lawyer to be relieved. The judge will evaluate the possibility of disruption, delay or prejudice to the court, case or client, and the ability of the client to obtain new counsel without significant delay to the court, the calendar, or opposing counsel. 
3. If the motion to withdraw is granted, the lawyer still has obligations to the client: all original file materials must be returned to the client (not including attorney work product) and any unearned fees must be returned to the client. The attorney must continue to honor client confidences and secrets despite the fact that the attorney client relationship is terminated.

iv. Withdrawal in a non-litigated matter (does not need court permission)

1. A lawyer shall not withdraw until he or she has taken steps to avoid reasonably foreseeable prejudice to the rights of the client.

2. Reasonable steps to avoid prejudice to the rights of the client require the lawyer to give reasonable notice to the client (preferably in an unambiguous letter), such that the client has sufficient time to find another attorney.

3. The lawyer must promptly surrender all papers and property to the client and return unearned fees. A wise lawyer always has a clause in a retainer agreement allowing the lawyer to terminate representation on proper notice and in accordance with the provisions of the rules.

v. When the client discharges the lawyer

1. Clients have an absolute right to terminate the services of a lawyer, unless the attempt to terminate services causes delay or disruption to a court. If not discharged for cause, the lawyer has a quantam meruit claim for unpaid fees. Whether terminated by the client for cause or without a cause, a lawyer must still return the client file, other property or unpaid fees.

2. The quantam meruit rule permits the lawyer to recover the reasonable value of the services that the lawyer rendered before being discharged.

vi. Cases

1. Holmes: the client deliberately repudiated the fee agreement and made life miserable for the lawyer; the client had time to obtain new counsel without delay or prejudice.

2. Kriegsman: the client wound up on welfare, but had always had a difficult financial situation that was known to her lawyers when they accepted the case at the beginning of the litigation; there would be prejudice because trial was pending and no new lawyer would agree to take the case.

3. Take aways

a. Be sure to always have a retainer agreement specifying the grounds for termination, including non-payment by the client.

b. You don’t have an absolute right to withdraw, particularly in litigated cases; it is up to the judge, who will evaluate various factors, not the least of which is delay or inconvenience to the court.
Duties to Clients: Competence, Diligence, Communication, and the Consequences for Incompetence
5.  Performing services competently
a. MR 1.1: requires a lawyer to provide competent representation to a client. A lawyer shall possess or acquire the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

i. Comment: In determining requisite knowledge and skill: relevant factors include the relative complexity and specialized nature of the matter, the lawyer’s general experience, the lawyer’s training and experience in the field in question…
ii. Comment: Competent representation can also be provided through the association of a lawyer of established competence in the field in question.

iii. Comment: a lawyer may accept representation where the requisite level of competence can be achieved by reasonable preparation

iv. Comment: the lawyer should ordinarily obtain informed consent from the client and must reasonably believe that the other lawyer’s services will contribute to the competent and ethical representation of the client.

v. Comment regarding the maintaining of competence: a lawyer should keep abreast of changes in law and its practice.

b. CRPC 1.1: requires a lawyer to perform services competently, which means the lawyer must have or acquire the requisite diligence, learning and skill, and mental, emotional and physical ability reasonably necessary for the performance of legal services.

i. Components: 1) requisite ability: the skill and knowledge to perform the services up to the existing standard in the community; and 2) services must be performed with the requisite care – that is, with the thoroughness and preparation reasonably necessary for the representation. Even though counsel may be competent, the services still need to be performed properly.
ii. Failure to perform services competently is malpractice in either a CA or Model Rules jurisdiction if all elements of the tort are met.

6. Legal Malpractice
a. A lawyer is civilly liable for professional negligence:

i. If an attorney client relationship existed (hence, a duty of care);
ii. If the lawyer fails to exercise care; the standard of care to which a lawyer must adhere to avoid malpractice is: lawyers must use the skill and knowledge ordinarily possessed by lawyers under similar circumstances in the community.

iii. If there is a legally cognizable harm to the plaintiffs; and

iv. But for the lawyer’s conduct, the plaintiffs would have been successful in the underlying action (case within the case)

b. Violation of the rules by itself does not give rise to a cause of action – no negligence per se

c. Each element must be proven by a preponderance of the evidence.

7. MR 5.1: Supervising Lawyers

a. A lawyer shall be responsible for another lawyer’s violation of the rules of professional conduct if:

i. The lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or

ii. The lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

8. MR 5.3: Supervising non-lawyer employees

a. The duty to supervise non-lawyer employees applies at three levels:

i. Partners or shareholders have an obligation to make sure that institutional procedures are in place to give reasonable assurance that non-lawyers will comply with the rules of professional conduct.

ii. Lawyers who directly supervise non-lawyers have a duty to take reasonable steps to assure compliance by non-lawyers with the rules of professional conduct; and

iii. Lawyers are responsible for the conduct of non-lawyers if they direct, ratify, or fail to correct their misconduct.

9. MR 5.4: cannot split fees with non-lawyers
Broad Ethical Duty of Confidentiality
10.  CA confidentiality history
a. Only rule regarding confidentiality was B + P 6068(e), which reads: it is the duty of an attorney to maintain inviolate the confidence, and at every peril to himself or herself, to preserve the secrets of his client.

b. In 2004 the legislature finally incorporated the MR exceptions and made CRPC 1.6

11. Attorney-client confidentiality rules arise from the evidence code and broad ethical rule 1.6

12. Attorney-client privilege

a. Only applies when the government attempts to compel an attorney by way of subpoena to disclose confidential client communication (communication between the lawyer and the client regarding the representation)
b. If the communication meets the requirements under the evidence code, the government cannot force the attorney to testify about the substance of the communication, unless the client consents to the disclosure.

13.   1.6 broadly
a. Includes all client confidences, secrets, as well as communications
b. Precludes disclosure and the use of the information to the disadvantage of the client.

c. It applies to lawyers all of the time not just those compelled to testify

d. Confidentiality is owed to all clients of the lawyer even if client is not retained after consultation; is owed if the lawyer client relationship is terminated; duty survives the death of the client.

e. Duty may be waived only with client consent.

f. Past crimes committed are always confidential

14. MR 1.6

a. Rule: lawyers must 1) keep client confidences and secrets and protect confidential information; 2) leading to the identity of the client; 3) unless the client gives informed consent, or an exception applies. 
b. Exceptions: a lawyer may reveal confidential information relating to the representation of a client to the extent reasonably necessary

i. To prevent reasonably certain death or substantial bodily harm (future only; past matters are confidential unless they might result in future death or injury; note client does not have to be the cause of the injury or death); or
ii. To prevent reasonably certain financial injury as a result of client crime or fraud where the client has used the lawyer’s services (a minority of states adopted this rule); or
iii. To prevent, mitigate, or rectify substantial financial injury resulting from client crime or fraud when the client has used the lawyer’s services ( a minority of states adopted this rule); or
iv. To secure legal advice by the lawyer about compliance with this rule; or
v. To establish a claim or defense when the lawyer is accused of misconduct or wrongdoing, or to establish a fee; or

vi. To comply with any other law or court order.

15. CRPC 1.6

a. Rule: lawyer shall not reveal information protected by B+P 6068(e)(1) (which includes client confidences and secrets) without the informed consent of the client, unless an exception applies.

b. Exception: a lawyer may reveal confidential information relating to the representation of a client to the extent reasonably necessary:

i. To prevent criminal act reasonably certain to result in death or substantial bodily harm to an individual. This applies to future crimes only; past crimes are confidential.

1. Caveats to this exception: duty to counsel- before revealing confidential information to prevent the criminal act, a lawyer shall, if reasonably under the circumstances:

a. Try to persuade the client not to commit or continue the criminal act

b. Inform the client of the lawyer’s intent to reveal the information regarding the belief that a criminal act is imminent that is reasonably certain to result in the death or substantial bodily harm to an individual.

2. Lawyers who choose not to reveal confidential information as allowed by this rule do not violate the rule.
16. California Common law also allows lawyers to reveal certain confidential information to the extent necessary to:

a. Establish a fee

b. Establish a defense if accused of wrongdoing or misconduct.

17. Cal Evidence Code section 956.5: there is no attorney client privilege under this article if the lawyer reasonably believes that disclosure of any confidential communication relating to representation of a client is necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in the death of, or substantial bodily harm to, an individual.

18. Withdrawal (MR 4.1, comment 3)

a. CA requirements: CA lawyers may not disclose the reason for withdrawal because the reason is a protected secret of the client under confidentiality rules (unless the reason for the withdrawal involves non-payment of fees by the client).

b. MR “noisy withdrawal”: in jurisdictions with the crime fraud exception, MR lawyers may use a “noisy withdrawal” and say: I withdraw and disaffirm the work done on behalf of the client.” A noisy withdrawal may only be used when the fraud is continuing.

c. Disaffirm: to repudiate, revoke a consent once given, to refuse one’s subsequent sanction to a former act; to disclaim the intention of being bound by an antecedent transaction.
Conflicts of Interest
19.  Lawyer-client conflicts usually fall in 4 general groups
a. When a third party pays the lawyer or tries to interfere with the judgment of the lawyer (e.g. insurance companies)
b. When the lawyer’s interests conflict with the client’s interests

c. Concurrent client conflicts 

d. Former and current client conflicts
20. MR 1.8: conflicts of interests (generally)
a. This rule gives us specific scenarios
b. (b) lawyers can’t use information relating to the representation of a client to the disadvantage of the client absent informed consent.

c. (c) substantial gifts from clients are not generally permitted because they create the possibility of undue influence.

d. (d) book and media rights may not be negotiated until the representation is concluded.
e. (e) lawyers can’t provide financial assistance to a client except

i. Lawyers can advance court costs and litigation expenses in a contingent case or the client is indigent.

ii. But, lawyers can take a lien to secure fees or take the case on a contingent basis.

f. (f) lawyers can’t be paid by someone other than the client unless: 1) the client gives informed consent; 2) the lawyer retains independence of judgment; and 3) the lawyer protects the confidences and secrets of the client

g. (g) lawyers who represent multiple clients cannot arrange an aggregate settlement without the informed consent of each client.
h. (i) lawyers shall not acquire a proprietary interest in the cause of action or subject matter of litigation for a client, except

i. A lawyer may acquire a lien authorized by law to secure a fee or expenses and a lawyer may sign a contingent fee agreement for a client.

i. (j) a lawyer shall not have sex with a client unless the relationship predated the lawyer client relationship

j. (k) a prohibition against one lawyer in a firm is a prohibition against all lawyers in a firm (vicarious disqualification)

21. California approach in CRPC 1.7-1.13: CA general conflict rule

a. CA rule focuses less on specific scenarios and more on relationships that may substantially affect a lawyer’s judgment.

i. A lawyer must provide written disclosure to a client where

1. Lawyer has or had a legal, business, financial, professional, or personal relationship with a party or witness in the same matter; or the previous relationship would substantially affect the member’s representation; or lawyer has or had a previous relationship with another person or entity that lawyers knows or should know would be substantially affected by resolution of the matter; or lawyer has or had a legal, business, financial, or professional interest in the subject matter of the representation.
ii. A lawyer must obtain informed written consent of each client where:

1. A lawyer has multiple clients with potentially conflicting interests or actually conflicting interests; or a lawyer represents clients in matters that are directly adverse; or a lawyer wants to accept new employment adverse to a former client if lawyer has confidential information material to the employment.

iii. Lawyers shall not accept fees from a third person who is not the client unless (under both CA and MR)

1. There is no interference with lawyer’s professional judgment; and there is no interference with the attorney-client relationship; and confidential information is preserved; and the client provides informed written consent (CRPC 1.8.6)

22. What disclosure is required to properly get informed consent of the client?

i. CA and MR prohibit lawyer from representing clients when interests conflict unless lawyer first obtains the informed written consent of all affected clients. Conflicts are curable with disclosure and informed written consent in most circumstances.

ii. (CRPC 1.7, 1.0.1 (e) and MR 1.7, comment 18) Before asking for written consent, disclosure requires the lawyer to discuss the following in writing:

1. All facts and circumstances that give rise to the conflict or potential conflict; and a description of actual and reasonably foreseeable adverse consequences to the client; if lawyer represents multiple clients in a single matter, disclosure must include implications of common representation, the possible effects on loyalty, confidentiality and the attorney-client privilege, and the advantages and risks of multiple client representation. (MR 1.7, comments 18, 29-33)

2. Following the disclosure discussion, lawyer must confirm the consent of the client in writing (MR 1.7 (b)(4) and comment 20, and CRPC 1.0.1 (e-1)

23. Analysis questions: does a conflict exist?

i. Is there any possibility that the lawyer’s complete loyalty to his or her client(s) will be compromised in any way?

ii. Is there any possibility that confidential information obtained from any client, multiple client or former client can be used to the detriment or disadvantage of the client?

iii. If yes, a conflict or potential conflict exists and disclosure and informed written consent must occur.
iv. Caveat: some conflicts are so obvious or potentially detrimental to the lawyer’s client that the lawyer cannot properly ask for consent, and consent obtained in such circumstances is invalid. Most jurisdictions rely on the “disinterested lawyer/judge” test to determine whether consent was properly obtained. Would a disinterested lawyer/judge, looking at all of the circumstances, conclude that consenting to the conflict is not in the client’s best interests? If so, the lawyer cannot ask for informed consent and cannot claim that consent has cured the conflict. Lawyers who make lapses in judgment here usually get disqualified.

24. MR 1.8(f) and CRPC 1.8.6 (when 3rd parties pay the fee)

i. Lawyer shall not accept compensation from a third party other than the client unless

1. The client gives written informed consent; there is no interference with the lawyer’s professional judgment in the matter; there is no interference with the attorney-client relationship; confidential information is protected on the client’s behalf.

25. MR and CRPC 1.13: organization as client

i. (a)A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents

ii. (b)If a lawyer for an organization knows than officer, employee, or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization. Unless the lawyer reasonably believes that it is not necessarily in the best interest of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, including if warranted by the circumstances to the highest authority that can act on behalf of the organization as determined by applicable law.
iii. (c) except as provided in paragraph (d), if

1. Despite the lawyers efforts in accordance with (b) the highest authority that can act on behalf of the organization insists upon or fails to address in a timely and appropriate manner an action, or a refusal to act, that is clearly a violation of the law, and
2. The lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the organization, then the lawyer may reveal information relation to the representation whether or not rule 1.6 permits disclosure but only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization.

3. (d) (c) does not apply with respect to information relating to a lawyer’s representation of an organization to investigate an alleged violation of law, or to defend the organization or an officer, employee or other constituent associated with the organization against a claim arising out of an alleged violation of the law

4. (e) a lawyer who reasonably believes that he or she has been discharged because of the lawyer’s actions taken in (b) or (c), or who withdraws under circumstances that require or permit the lawyer to take action under (b) or (c), shall proceed as the lawyer reasonably believes necessary to assure that the organization’s highest authority is informed of the lawyer’s discharge or withdrawal.

5. (f) In dealing with an organization’s directors, officers, employees, members, shareholders, or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization’s interests are adverse to those of the constituents with whom the lawyer is dealing.

6. (g) a lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders, or other constituents subject to 1.7. If the organization’s consent to the dual representation is required by 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders.
26. MR 1.8(e)

i. A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation except:

1. A lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and a lawyer representing an indigent client may pay court costs and expenses litigation on behalf of the client.

27. CRPC 1.8.5: a lawyer can lend money for any purpose so long as the agreement is based on informed consent in writing.

28. MR 1.8(c)
i. A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client. Related persons include a spouse, child, grandchild, parent, grandparent, or other relative or individual with whom the lawyer or the client maintains a close, familial relationship.

29. CRPC 1.8.3

i. Same as MR except lawyer shall not prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift, unless: i) the lawyer or other recipient of the gift is related to the client; or ii) the client has been advised by an independent lawyer who has provided a certificate of independent review that complies with the requirements of Probate Code.

30. MR 1.8(j) and CRPC 1.8.10

i. Prohibits sexual relationship with a client unless it existed at the beginning of the relationship

31. MR 1.7

i. Lawyers can’t jointly represent several clients if the situation involves a concurrent conflict of interest such as:

1. Where the representation of one client would be directly adverse to the interests of another client (e.g. representing plaintiff and defendant in the same lawsuit) or
2. Where there is a significant risk that the representation of one client will materially limit the lawyer’s responsibilities to other current clients or former clients or because of the lawyer’s own personal interests.

ii. Even if there is a concurrent conflict of interest, a lawyer may still continue representation if:

1. The lawyer reasonably believes they can provide competent and diligent representation to each affected client;

2. The representation is not prohibited by law, such as in states that do not allow one lawyer to represent more than one client in a capital case;

3. The representation does not involve a claim by one client against another in the same litigation or proceeding; and

4. Each affected client gives informed consent in writing.

iii. Comment 2: a lawyer representing multiple clients must

1. Clearly identify each client involved; determine if a conflict of interest exists between any of them; decide if the representation of all can continue given the identification of the conflict; consult with the clients identified as affected; and obtain informed consent confirmed in writing from all clients in a multiple representation matter.
iv. Comment 3: lawyers need to adopt procedures to identify potential conflicts before representation is undertaken

v. Comment 4: if a conflict arises after representation begins, the lawyer must withdraw unless the affected client provides informed consent

vi. Comment 6: loyalty to a client prohibits representation of one client that is directly adverse to another client without that client’s informed consent (however comment 23: lawyers can’t represent opposing parties in the same litigation, regardless of informed consent. 

vii. Comment 8: even if the conflict is not directly adverse, the conflict still exists if the lawyer may be limited in their ability to be objective to all clients in recommending/carrying out advice. 

viii. Comment 10: if a lawyer has an interest that is adverse to that of a client, the lawyer may not be able to give detached objective advice.

ix. Comment 15: some conflicts are just not subject to obtaining proper informed consent. In those cases, the lawyer cannot properly ask the client for consent, nor may the lawyer represent the client on the basis of the client’s consent.

x. Comment 18: informed consent means each affected client must be aware of the circumstances giving rise to the conflict and the foreseeable ways the conflict may adversely affect the client’s interests.

xi. Comment 20: informed consent must be in writing. 

xii. Comment 21: clients can always revoke informed consent.

xiii. Comment 28: lawyers can represent multiple clients where the interests of the clients are closely aligned.

xiv. Comment 29: If common representation fails because a direct conflict arises that common clients can’t resolve; a lawyer must withdraw from representing all of the clients.

xv. Comment 30: the attorney client privilege does not attach in situations of common representation.

xvi. Comment 31: in situations of common representation, confidentiality does not attach and lawyers should advice common clients that information must be shared.

32. Four Part Analysis for duties to joint clients

i. Does the lawyer have a reasonable belief that he can fairly represent all clients given the conflict or potential conflict?

ii. Is joint representation reasonably necessary in this matter?

iii. If yes to both, then full disclosure and informed consent in writing is required from all clients
iv. If informed consent is obtained, under the circumstances would a disinterested lawyer/judge agree that it is in the best interest of one or more clients to give informed consent? If not, consent was improperly obtained

33. MR 1.9

i. A former client/current client conflict exists only when

1. The matters involving the former client and the current client are either the same, or substantially related; and

2. The current client’s interests are materially adverse to the interests of the former client.

ii. Even if both conditions exist, the conflict can still be cured by disclosure and informed client consent

iii. But the amount and sensitive nature of confidential information obtained from one client that might be used to the disadvantage of the other client will render the conflict uncurable.

iv. Comment 1: a lawyer may not use information gained in representing a former client to the disadvantage of the former client unless the former client gives informed written consent. (same under CRPC 1.9)

v. The disinterested lawyer would never advise that former client to consent

vi. Simplified analysis

1. Are the matters between the former and the current client substantially related? If no then there is no incurable conflict

2. Are the interests of the former client and the current client adverse? If no then there is no incurable conflict

3. Is confidential information involved that can be used to the detriment of the former client? The conflict is incurable if yes regardless of the analysis in 1 and 2. Lawyer must decline or withdraw.

a. Because of the overriding importance of confidential information in this analysis, it usually makes sense to address it first in the three-part analysis.

vii. Rosenfeld Principles: what are the consequences when a “substantial relationship” exists between the matters of a current client and a former client?
1. if a substantial relationship exists between the former and current representation (has the lawyer, in essence, switched sides) the attorney’s knowledge of confidential information is presumed.

2. If the attorney was involved in both matters in depth, then confidential information exists. Courts will not inquire into the nature and extent of the confidential information.

3. If a substantial relationship exists, the conflict exists and disqualification of the entire firm is the proper remedy because, in essence the lawyer switch sides to the detriment of the former client.

viii. Screening

1. If there is no substantial relationship, there is no ethical problem 

2. If a substantial relationship is found between a current and prior matter, did the attorney gain confidential information in the prior matter? (the Rosenfeld case presumes confidential information if there was a substantial relationship). There is a presumption of shared confidences within the prior firm, but if there are no shared confidences, then there is no need to disqualify or screen anyone.

3. Has the presumption of shared information been protected by specific institutional screening mechanisms that will prevent the flow of confidential information from the quarantined attorney to other members of the law firm? Factors to consider:

a. Whether the firm is sufficiently large and whether the structural divisions are separate to minimize contact between quarantined lawyer and others. 

b. The likelihood of contact between the quarantined lawyer and the others

c. The existence of safeguards and procedures to protect against access to files, information, etc. (locked files, passwords, prohibition on fee sharing).

d. Is there a prohibition on sharing fees in the matter with the infected lawyer?

e. The timeliness of the implementation of screening procedures: were they implemented in time to actually quarantine the infected lawyer?

34.  MR 1.11

i. Former government lawyers cannot represent a private client in a case or matter if the government lawyer participated substantially and personally (meaning confidential information is probably involved) in that case as a government lawyer, unless the government agency gives informed consent in writing. Even if the government lawyer would otherwise be disqualified, another lawyer in the firm can handle the matter (meaning imputed disqualification does not apply to this statute) if

1. The lawyer is timely screened off the matter;

2. The lawyer gets no fees in the matter;

3. The government agency gets written notice of the screening procedures so it can determine if the private firm is in compliance with the procedures; and

4. The government agency consents to the screening procedures.

35. MR 1.12: former judges, arbitrators, or mediators cannot represent a private client in a case or matter if they participated personally and substantially as a judge unless all parties give informed consent in writing. If they are disqualified, another lawyer in the firm may take the matter if:

i. They are timely screened from all participation;

ii. They get no fees in the matter;

iii. The appropriate agency gets written notice of the screening procedures so it can determine if the private firm is in compliance with the procedures; and

iv. The former agency consents to the screening procedures.
Fiduciary Duties Owed to Clients: Fair Billing & Proper Handles of Fees
36.  MR 1.5
a. A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses.

b. Factors to consider in determining the reasonableness of a fee include:

i. The time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;

ii. The likelihood, if apparent to the client, that the acceptance of the employment will preclude other employment by the lawyer;

iii. The fee customarily charged in the locality for similar legal services;

iv. The amount involved and the results obtained;

v. The time limitations imposed by the client or by the circumstances;

vi. The nature and length of the professional relationship with the client;

vii. The experience, reputation, and ability of the lawyer or lawyers performing the services; and

1. Whether the fee is fixed or contingent

viii. The scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation, except when the lawyer will charge a regularly represented client on the same basis or rate. Any changes in the basis or rate of the fee or expenses shall also be communicated to the client.

ix. A fee may be contingent on the outcome of the matter for which the service is rendered, except in which a contingent fee is prohibited by other paragraphs or other law. A contingent fee agreement shall be in writing signed by the client and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether such expenses are to be deducted before or after the contingent fee is calculated. The agreement must clearly notify the client of any expenses for which the client will be liable whether or not the client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter, and, if there is a recovery, showing the remittance to the client and the method of its determination.

x. A lawyer shall not enter into an arrangement for, charge, or collect: 1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or 2) a contingent fee for representing a defendant in a criminal case.

1. Contrastingly, CA allows these agreements if they are in writing.

xi. A division of a fee between lawyers who are not in the same firm may be made only if: 1) the division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation; 2) the client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; and 3) the total fee is reasonable.
xii. Comment 5

1. An agreement may not be made whose terms might induce the lawyer improperly to curtail services for the client or perform them in a way contrary to the client’s interest. A lawyer should not enter into an agreement whereby services are to be provided only up to a statement amount when it is foreseeable that more extensive services will probably be required, unless the situation is adequately explained to the client. Otherwise, the client might have to bargain for further assistance in the midst of a proceeding or transaction. However, it is proper to define the extent of services in light of the client’s ability to pay. A lawyer should not exploit a fee arrangement based primarily on hourly charges by using wasteful procedures. 
37.  CRPC 1.5
a. A member shall not enter into an agreement for, charge, or collect an illegal or unconscionable fee.

b. Unconscionability of a fee shall be determined on the basis of all the facts and circumstances existing at the time of the agreement is entered into except where the parties contemplate that the fee will be affected by later events.

c. Among the factors to be considered, where appropriate, in determining the conscionability of a fee are the following:

i. The amount of the fee in proportion to the value of the services performed

ii. The relative sophistication of the member and the client

iii. The novelty and difficulty of the questions involved and the skill requisite to perform the legal service properly

iv. The likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the member

v. The amount involved and the results obtained

vi. The time limitations imposed by the client or by the circumstances

vii. The nature and length of the professional relationship with the client

viii. The experience, reputation, and ability of the member or members performing the services

ix. Whether the fee is fixed or contingent

x. The time and labor required

xi. The informed consent of the client to the fee

38. CA: B+P 6146: contingency contracts must be in writing
39. CA: B+P 6148: all cases with fees and costs above $1000 must be in writing

40. CA: B+P 6200: arbitration of fees is always mandatory if the client requests it

41. Retainer Fees

a. Advanced hourly fee retainer: clients pay an amount up front (usually 10 hours of work); lawyer holds $ in client trust account and then lawyer withdraws the money after lawyer sends a bill that client does not dispute. If money remains at the end of the relationship, then it is returned to the client. 

b. Engagement retainer: non-refundable fee paid to guarantee that the lawyer is available; lawyer can keep it all – doesn’t have to be deposited in the client trust fund account until earned.

42. Attorney fee rules (generally)

a. American rule: parties pay their own lawyers absent statutory, contract, or common law exceptions. 

b. English rule: loser in the litigation pays her fees and the other party’s fees.

43. When an intake lawyer associated in another firm and both lawyers stay on case:

a. Total fee must be reasonable; the fee can’t be higher than it would have been without adding the new lawyer or firm; client must be advised of the participation of new lawyers and consent to the fee sharing; under CA rules client must consent to the fee sharing and be informed as how the fee will be split and client must be informed in writing and give written consent.

44. MR 1.15

a. Attorney has to set up and have a bank account specifically called either “trust account” or “client’s funds account”
b. All funds held for the benefit of clients, including advance retainer funds, must go into this account

c. No other funds belonging to the law firm shall go into this account. Lawyer funds and client funds must not be commingled

d. A lawyer cannot withdraw any portion of the fees claimed until they are fixed (the client agrees that the lawyer’s portion of the money is actually earned). If the amount is in dispute, then the lawyer cannot withdraw any portion of the fees claimed by the lawyer until the dispute is resolved. The lawyer must always promptly return any undisputed portion of the money that is owed to the client.
Solicitation
45. MR 7.3 (and CRPC 7.3): cannot solicit in person by live telephone or real time electronic contact when significant motive is pecuniary gain unless prospective client has a prior family or close professional relationship. Written information must say “advertising material” on the outside envelope or at the beginning or ending of other types of communication.
46. Solicitation

a. Face to face, telephone contact or real time electronic contact

b. Which is initiated by the lawyer;

c. With a lay person with whom the lawyer has no prior family or professional relationship; and

d. Involves the significant motive of pecuniary gain by the lawyer
The Duty of Candor in Litigation
47.  MR 3.3: Candor toward tribunal
i. Lawyers may not: file lawsuits for an improper purpose (e.g. harassment) or lawsuits that are frivolous (facts without evidentiary support); display overzealous, disrespectful or offensive conduct or language; being not candid with the court in disclosing legal authority in the controlling jurisdiction which is directly adverse to her client’s position that was not disclosed by opposing counsel; allow a client to lie before a tribunal; improperly contact represented persons; knowingly make false statement of material fact or law to opposing counsel, fail to correct one previously made, or “puff up” contentions to the edge of making a false statement; conceal or suppress evidence they know they have an obligation to disclose; exert or attempt to exert improper influence over a judge, jury, or witness. 

ii. A lawyer shall not knowingly:

1. Make a false statement of material fact or law to a court or fail to correct one previously made by the lawyer 

2. Fail to disclose to the court:
a. Legal authority in the controlling jurisdiction

b. Known to be directly adverse to his client’s position

c. Which was not disclosed by opposing counsel

3. Offer evidence the lawyer knows is false. If the lawyer comes to know evidence offered by a client or witness is false, the lawyer shall take reasonable remedial measures, including disclosure to the court. If a lawyer reasonably believes a witness will offer false evidence, then lawyer can refuse to call the witness
4. These duties continue to the conclusion of the proceeding. Disclosure still required even if compliance requires disclosure of information that would otherwise be protected as confidential under MR 1.6

iii. Remedial measures (Comments 10 and 11)

1. counsel client against presenting false evidence to avoid a perjury charge; could ask the court to allow withdrawal but it is unlikely a judge would allow withdrawal on the eve of trial or during trial

2. counsel client to change her mind and not testify about the lie

3. tell counsel I won’t allow her friends to take the stand to corroborate her lie about the alibi

4. finally, tell client that if she does lie, I will have to inform the court about the lie

5. if she actually does lie, then I’ll talk with her confidentially at the next appropriate point in the trial. I’ll counsel her to take the stand again and recant the lie. If she won’t, I have to be sure that she knows I must inform the court about the portion of testimony I know to be a lie

48.  CA: B + P 6068

i. It is the duty of an attorney

1. To main respect for the courts of judges

2. To maintain only such actions as are just

3. To employ means only as are consistent with the truth, and never seek to mislead a judge by artifice or false statement of fact or law.

49. CRPC 3.3

i. Identical to MR 3.3 except:
1. With respect to remedial measures that a lawyer should take if clients/witness wants to offer false evidence: the lawyer is not required to disclose information that would otherwise be protected under 1.6
The Duty of Fairness in Litigation
50. MR 3.4: fairness to opposing party and counsel

a.  A lawyer shall not:

i. Falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law

b. Comment 3: it is not improper to pay a witness’s expenses or to compensate an expert witness on terms prohibited by law. The common law rule in most jurisdictions is that it is improper to pay a lay witness a fee for testifying and that it is improper to pay an expert witness a contingent fee. 

51. CRPC 3.4

a. A member shall not:

i. Directly or indirectly pay, offer to pay, or acquiesce in the payment of compensation to a witness contingent upon the content of the witness’s testimony or the outcome of the case. Except where prohibited by law, a member may advance, guarantee, or acquiesce in the payment of:

1. Expenses reasonably incurred by a witness in attending or testifying. 

2. Reasonable compensation to a witness for loss of time in attending or testifying.

3. A reasonable fee for the professional services of an expert witness

b. Note that this rule finds that it is perfectly proper to pay professional compensation to an expert witness, although neither an expert witness nor a lay witness may be paid contingent on the outcome of the case. 

52. MR 4.1: truthfulness in statements to others:

a. In the course of representing a client a lawyer shall not knowingly:

i. Make a false statement of material fact or law to a third person; or

ii. Fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6

53. CRPC 4.1 is same as MR 4.1

54. B + P 6068(d): it is the duty of an attorney to use means consistent with the truth
Practice & Bias
55.  MR 8.4(g)
a. It is professional misconduct for a lawyer to:

i. Engage in conduct that the lawyer knows or reasonably should know is harassment or discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital status or socioeconomic status in conduct related to the practice of law.

ii. This paragraph does not limit the ability of a lawyer to accept, decline, or withdraw from a representation in accordance with Rule 1.16. This paragraph does not preclude legitimate advice or advocacy consistent with these Rules.

b. Comment 3: includes harmful verbal or physical conduct that manifests bias or prejudice or others.  Harassment includes sexual harassment and derogatory or demeaning verbal or physical conduct. Sexual harassment includes unwelcome sexual advances, requests for sexual favors, and other unwelcome verbal or physical conduct of a sexual nature. The substantive law of antidiscrimination and anti-harassment statutes and case law may guide application of this paragraph.

56. CRPC 8.4.1: prohibited discrimination, harassment and retaliation

a. In representing a client, or in terminating or refusing to accept representation of any client, a lawyer shall not:

i. Unlawfully harass or unlawfully discriminate against persons on the basis of any protected characteristic; or

ii. Unlawfully retaliate against persons

b. In relation to a law firm’s operations, a lawyer shall not:

i. On the basis of any protected characteristic:

1. Unlawfully discriminate or knowingly permit unlawful discrimination; 

2. Unlawfully harass or knowingly permit the unlawful harassment of an employee, an applicant, an unpaid intern or volunteer or a person providing services pursuant to a contract; or

3. Unlawfully refuse to hire or employ a person, or refuse to select a person for a training program leading to employment, or bar or discharge a person from employment or from a training program leading to employment, or discriminate against a person in compensation or in terms, conditions, or privileges of employment; or

4. Unlawfully retaliate against persons

c. Protected characteristic means race, religious creed, color, national origin, ancestry, physical disability, mental disability, medical condition, genetic information, marital status, sex, gender identity, gender expression, sexual orientation, age, military and veteran status, or other category of discrimination prohibited by applicable law, whether the category is actual or perceived.
d. Knowingly permit means fail to advocate corrective action where the lawyer knows of a discriminatory policy or practice that results in unlawful discrimination or harassment

i. Comment: 

1. What constitutes a failure to advocate corrective action will depend on the nature and seriousness of the discriminatory policy or practice, the extent to which the lawyer knows of unlawful discrimination or harassment resulting from that policy or practice, and the nature of the lawyer’s relationship to the lawyer or law firm implementing that policy or practice.

e. Unlawful shall be determined by reference to applicable state and federal statutes and decisions making unlawful discrimination or harassment in employment and in offering goods and services to the public; and

f. Retaliate means to take adverse action against a person because that person has opposed, or pursued, participated in, or assisted any action alleging any conducted prohibited in this rule

g. A lawyer who is the subject of a state bar investigation or state bar proceeding alleging a violation of this rule shall promptly notify the state bar of any criminal, civil, or administrative action premised, whether in whole or in part, on the same conduct that is the subject of the state bar investigation or state bar court proceeding.

h. Upon being issues a notice of a disciplinary charge under this rule, a lawyer shall:

i. If the notice is of a disciplinary charge either:

1. Provide a copy of the notice to the CA Dept. FEH and US DOJ, Coordination and Review Section, or

2.  Provide a copy of the notice to the CA FEH and USEEOC

i. This rule shall not preclude a lawyer from:

i. Representing a client alleged to have engaged in unlawful discrimination, harassment, or retaliation;

ii. Declining or withdrawing from a representation as required or permitted by Rule 1.16; or

iii. Providing advice and engaging in advocacy as otherwise required or permitted by these rules and the state bar act.

General Differences between MRCP and CRPC/B&P Rules 

Updated March 2020
1. Confidentiality:  In CA, an attorney may disclose confidential info to prevent a criminal act an attorney reasonably believes is likely to result in death or substantial bodily harm but has a counseling obligation to the client if reasonable to do so. Under the MR, lawyers may disclose info (not necessarily criminal—see comment [6]) to prevent reasonably certain death or substantial bodily harm.  Also, under MR, lawyers may disclose confidential info to stop, mitigate, or cure a crime or fraud where (i) it is reasonably certain will/did result in substantial financial injury and (ii) lawyer’s services were used.  CA rule does not allow for that exception.  MR has further exceptions in rule that are not in the CA rule; however, CA case law provides for similar limited exceptions with regards to fee disputes, lawyer mounting a defense, conflicts checks, and securing legal advice about complying with the rules.  Compare MR. 1.6. (b) with CRPC 1.6 (b); B&P 6068 (b)(1) (2).  

2. Reporting professional misconduct: CA attorneys must “self-report” for an exclusive list of specific incidents. CA attorneys have no obligation to report on other attorneys.  MR lawyers must report misconduct of other attorneys, if the misconduct raises a “substantial question” about lawyer’s “honesty, trustworthiness or fitness as a lawyer.”  Compare MR 8.3 with B&P 6068(o)(1-7).  

3. Written fee agreements:  Contingency agreements in CA and MR must be in writing (MR 1.5(c)—signed by client only.  B&P 6147---signed by client and attorney). CA requires a written agreement in any case where costs and fees are expected to exceed $1,000. B&P 6148.  In non-contingency fee cases under Model Rules, there is no requirement of writing, though it is preferred.  MR 1.5(b).   

4. Referral fees to non-affiliated lawyers:  Traditional referral fees to a referring lawyer are allowed in CA.  Model rules do not allow referral fees. Under MR, a referring lawyer can only be paid in proportion to the services performed on that matter or joint responsibility.  Compare MR 1.5(e) and Comment [7] with CRPC 1.5.1.  Note that rules require disclosure and consent to client; CA also requires a written agreement between the lawyers about the fee splitting.
5. Advancing money to clients in connection to pending or contemplated litigation: Under the MR, lawyers can only advance clients money to cover court costs and fees.  In CA, lawyers (after employment) can loan clients money for personal expenses or any purpose so long as a promise to repay is in writing and they follow the doing business with clients rule.  Compare MR 1.8(e) with CRPC 1.8.5 and CRPC 1.8.1  

6. Returning Client Papers if client hasn’t paid bill:  Under MR, the atty may keep them if permitted by local law and if it won’t damage client’s interests. MR 1.16(d). In California, the atty must return papers whether client has paid for them or not. CRPC 1.16 (e)(1). 

7. Trial lawyer as witness:  Under MR, lawyer can only testify as to non-contested matter, fees, or if not testifying creates a substantial hardship to client. In CA, lawyer can testify as to a non-contested matter, fees, or on any issue if client consents in writing.  Compare MR 3.7(a) with CRPC 3.7 (a) (3). 

8. Prospectively limiting liability: MR 1.8 (h) says that a client must be represented by independent counsel before signing an agreement with a lawyer saying “I will not sue you for malpractice,” i.e., prospectively limiting liability. CRPC 1.8.8 absolutely prohibits prospectively limiting liability.  

9. Disclosure of errors and omissions insurance:  CA lawyers must disclose to clients in writing if they do not carry malpractice insurance, if they anticipate providing more than four hours of services. Also, if during the representation the lawyer decided not to continue carrying malpractice insurance, the lawyer must notify existing clients.  CRPC 1.4.2.  There is no MR requirement.  

10. Literary Rights to Lawyer at beginning of representation:  Forbidden in MR 1.8(d) before conclusion of representation.  Ok in California if there is compliance with the rule on doing business with a client.  CRPC 1.8.1.  

11. Med Mal Fee Caps in California B&P 6146 (not in MR). 

12. Client with Diminished Capacity. MR 1.14.   California has no comparable rule.  

13. Evaluation for Use by Third Person MR 2.3.  California has no comparable rule. 

14. Law Related Services MR 5.7.  California has no comparable rule, but prohibits generally lawyers and non-lawyers owning business IF any part of that business is the provision of legal services.  No prohibition for lawyers to own businesses with non-lawyers where not legal services are provided. 
15. Threatening Criminal, Administrative, or Disciplinary Charges to Gain Advantage in Civil Litigation.  This is not permitted in California.  CRPC 3.10.  No MR on this, but other rules suggest this could be a violation.  E.g., MR 4.4 (embarrass or burden 3rd party); MR 8.4 (b) (criminal extortion), (d) (prejudicial to the administration of justice). 
16. Unknowingly Presenting False Material Evidence: If a lawyer learns that testimony or evidence the lawyer presented in an adjudicative proceeding is false afterwards, MR allows reporting this information to the court “if necessary” to remediate the problem notwithstanding client confidentiality.  MR 3.3(b)(c).  In the same circumstances, CA rules allow reporting to the court “if necessary” to remediate the problem unless it violates client confidentiality.  CRCP 3.3(b).

17. Knowingly Presenting Perjured Criminal Defendant Testimony:  Under CA rules, if lawyer knows a criminal defendant client intends to offer false testimony, the lawyer must use the narrative approach and not refer to the defendant’s testimony in the closing argument.  CRCP 3.3 comment [4].  MR not in conflict with this approach; refers to local law on issue. MR 3.3 comment [7].

18. Flat Fees:  CRPC 1.5(e) defines a flat fee arrangement.  CRPC 1.15(b) provides for the flat fee being deposited in the law firms operating account before the work is done provided certain disclosures are made to client and if over $1000 the client agrees in writing.  This is not addressed in the MR.

19. True Retainer:  CRPC 1.5 (d) describes a fee earned on receipt that is not paid for any work performed or that will be performed.  Client must agree in writing following disclosures.  This is not addressed in the MR.

20. Written Disclosures:  Under CRPC 1.7(c), business, financial, personal, and blood relationships that a lawyer has with a party or a witness in a matter, of knows other lawyers in the firm have with a party or a witness, must be disclosed in writing to a client that the lawyer is representing in that matter, regardless of whether there is a significant risk the lawyer will be materially impaired in representing the client.  If there is a significant risk the relationship will impair lawyer’s ability, then need to get written informed consent.  CRPC 1.7(b).  Under MR 1.7(a) comment [11], if lawyers representing different clients in the same matter are closely related by blood or marriage, and conflict is presumed to raise a significant risk and informed written consent is required from both affected clients.  

21. Proprietary Interest in the Subject Matter of the Litigation:  Under the MR, this is expressly prohibited.  MR 1.8(i).  There is no corresponding prohibition in CRPC.  However, must comply with CRPC 1.7(b) & (d), which could operate as a de facto prohibition in some instances. 

22. Advertising and Solicitation:  Under CRPC 7.1(b), State Bar has promulgated standards that create a rebuttable presumption that the attorney communication is a violation of 7.1, 7.2, 7.3, 7.4 or 7.5.  This merely affects the burden of proof in disciplinary proceeding.  MR does not have such presumptive violations.

23.  Up the Ladder/and “Loyal Disclosure” Reporting of Corporate Client Conduct: Under both sets of rules, an attorney must report any conduct that would result in criminal or civil liability that would result in substantial injury to the client “up the [corporate] ladder,” if it is in the best interests of the corporation to do so in the reasonable judgment of the attorney. MR/CRPC 1.13 (b) However, only under the MR, an attorney is permitted to make a “loyal disclosure” outside the corporation if the attorney believes it is necessary to avoid substantial injury to the corporation.  MR 1.13(c).  CRPC 1,13(c) prohibits divulging confidential information outside the corporate hierarchy absent the informed consent of the client.
24. Mandatory Withdrawal:  Under the MR, the attorney must withdraw if continued representation will result in a violation of the MR or of “other law.”  In CA, there is no provision for mandatory withdrawal for violation of “other law.”  Such situations are the subject of permissive withdrawal.  Compare MR 1.16(a)(1) with CRPC 1.16 (a)(1) and 1.16 (b)(2), and (3).
25. Personal Opinions as to the Credibility of Witnesses:  Under MR 3.4(e), an attorney is prohibited from expressing his or her opinion as to the credibility of a witness, and as to the guilt or innocence of an accused.  CRPC 3,4(g) makes it a disciplinary violation only if an attorney expresses an opinion as to the guilt or innocence of the accused.
26. Payment of Witnesses for their time attending or testifying:  CRPC 3.4(d)(2) permits payment of a witness “for loss of time attending or testifying.”  This has been interpreted as including paying a reasonable fee for the time spent, e.g., interviewing the police officer who wrote an accident report.  There is no equivalent under the MR.  However, such payments are consistent with ABA Opinions of Rule 3.4.
27. Disciplinary Violation for Making Frivolous Discovery Requests:  MR 3.4(d) makes it a disciplinary violation to “make a frivolous discovery request.”  There is no direct equivalent under the CRPC, as California leaves discovery abuses to the sanction power of the court and other statutory remedies.
28. Advice to Secrete a Witness from the Jurisdiction: CRPC 3.4(e) prohibits a lawyer from counseling or assisting a witness “to secrete himself or herself or to leave the jurisdiction of a tribunal* for the purpose of making that person* unavailable as a witness  therein.”  MR 3.4(a) prohibits a lawyer from advising or assisting anyone to “unlawfully obstruct another party' s access to evidence.”  It is unclear whether advising a witness to leave the jurisdiction and therefore avoid a trial subpoena is “unlawfully” obstructing the opponent’s access to evidence.
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