Definitions
A. MRPC 1.0(e): "Informed consent" denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.
B. MRPC 1.0(f): "Knowingly," "known," or "knows" denotes actual knowledge of the fact in question. A person's knowledge may be inferred from circumstances.
California Statutes
A. The CA legislature passed the Cal. Bus. & Prof. Code and the statute is enforced by the CA State Bar.
B. The CRPC rules are adopted by the Board of Trustees and approved by the CA Supreme Court pursuant to statute, and enforced by the CA State Bar.
C. Note: Courts have inherent authority to discipline attorneys for misconduct as well.
Bar Admission and Multi-Jurisdictional Practice
A. Cal. Bus. & Prof. Code §§ 6060 & 6062 (CA bar admission requirements):
a. Be at least 18 years of age.
b. Be of good moral character.
i. Looking for:
1. Patterns of deceit (as opposed to an isolated incident).
2. Lack of remorse
3. Lack of candor and cooperation with a disciplinary board
4. Failure to act in a fiduciary relationship
5. Intentional dishonesty for the purpose of personal gain
ii. Conduct doesn’t have to be illegal to be disqualifying, nor is all illegal conduct disqualifying.
iii. Look for whether conduct reflects adversely on an individual's fitness to practice law, e.g. violence, dishonesty, breach of trust, or serious interference with the administration of justice.
c. Have completed two years of college or the equivalent.
d. Register with the Committee of Bar Examiners, complete educational requirements.
e. For law students who attend law schools accredited only in CA (and not by the ABA), take and pass the Baby Bar after the first year of studies.
f. Pass the CA Bar Examination.
B. The applicant has the burden of showing good moral character to be admitted.
a. Once the Bar has shown evidence of moral turpitude, the applicant has the burden of proving rehabilitation. In re Glass.
b. In CA, disbarred lawyers must wait five years after disbarment to reapply for admission (they have the burden of proving rehabilitation).
C. To practice in CA, a lawyer need only be admitted to the CA bar.
a. A lawyer does not need to be a member of any city or county bar association, or the American Bar Association (ABA), to practice.
D. A lawyer still needs to be admitted to each federal court he wishes to practice in front of. E.g. three separate admissions are required to practice in front of the United States District Court for the Northern District of California, the United States Court of Appeals for the Ninth Circuit, and the United States Supreme Court.
a. Usually, admission to these federal court bars requires only a simple application and the payment of a fee if the lawyer has already been admitted to the state bar where the federal court resides (for the lower courts) or has been practicing for a number of years (for the Supreme Court).
E. MRPC 5.5: A lawyer licensed in one state and not disbarred or suspended in any state may, in another state:
a. Provide temporary services in association with an admitted lawyer who actively participated in the matter.
b. Be admitted by a court to practice in a case on a pro hac vice basis
c. Provide temporary services reasonably related to a pending or potential matter if the lawyer reasonably expects or anticipates being authorized to appear in the jurisdiction pro hac vice.
d. Provide temporary services in arbitration, mediation or alternative dispute resolution matters if the matter arises out of a jurisdiction where the lawyer is admitted to practice.
i. Essentially non-litigation matters.
e. Provide temporary services in a matter not covered above, but are reasonably related to a matter in the jurisdiction where the lawyer is licensed.
i. Sort of a catch-all.
F. However, under MRPC 5.5, a lawyer may not:
a. Open a law office in a state where the lawyer is unlicensed.
b. Hold him or herself out as a practicing lawyer in a state where the lawyer is unlicensed.
c. Establish a “systematic and continuous” presence in the state where the lawyer is unlicensed.
i. However, such an attorney can establish a “systematic and continuous” presence as in-house counsel in certain situations, or when authorized by law (e.g. as a JAG lawyer providing legal services to military personnel). MRPC 5.5(d).
d. Make a court appearance unless the lawyer is specifically admitted in an unlicensed state on a pro hac vice basis or has taken and passed the Bar Exam in the state where services are to be provided.
G. CRPC 5.5 prohibits a CA lawyer from aiding anyone in the unauthorized practice of law and prohibits CA lawyers from practicing in jurisdictions where to do so would be a violation of the rules.
H. Cal. Bus. & Prof. Code § 6125, “No person shall practice law in California unless the person is an active member of the State Bar.”
I. To practice permanently in CA, lawyers licensed in other states must:
a. Meet all requirements for admission to the CA bar.
b. Apply to register with the State Bar of CA.
c. Must not have failed the bar in CA within five years prior to an application.
d. Must file an application for determination of Moral Character in CA with the State Bar.
e. Must agree to be subject to the discipline of the State Bar in CA.
J. Lawyers licensed in other states who have been practicing for five or more years may opt to take the Attorney Bar Exam instead of the regular CA Bar Exam. The Attorney Bar Exam is shorter.
K. CA Rules of Court 9.45-48 allow multijurisdictional practice in the following circumstances:
a. Attorneys working for a qualified legal services provider and under the supervision of a CA attorney working for the same provider.
b. Attorneys working as in-house counsel for a qualifying institution.
c. Attorneys practicing law temporarily in CA as part of litigation.
d. Non-litigating attorneys temporarily in CA to provide legal services.
L. There are three types of unauthorized practice of law:
a. A lawyer practicing law in a jurisdiction in which they are not licensed or authorized.
b. A lay person giving legal advice or practicing law, usually by filling out legal forms, while not under the direct supervision of a lawyer.
c. A law student giving legal advice or practicing law, usually by filling out legal forms, while not under the direct supervision of a lawyer.
M. Note: A lawyer licensed only in State A does not participate in unauthorized practice of law by advising a client in State A about the law in State B.
N. The Equal Protection Clause prohibits states from refusing to license an attorney based on lack of citizenship. In re Griffiths.
Discipline
A. MRPC 8.5:
a. A lawyer can be disciplined both by the jurisdiction in which the misconduct occurred, and by any other jurisdiction in which he is licensed.
b. Conduct is subject to the rules of the jurisdiction in which it occurred.
B. Once a lawyer is admitted, the burden shifts to the Bar to prove misconduct to administer discipline.
C. The Bar can only discipline lawyers, not non-lawyers.
D. The Bar can discipline lawyers for conduct done in their personal (and not professional) capacities.
E. The purpose of discipline is to protect the public and its confidence in the legal profession rather than to impose punishment. Kwasnik v. State Bar of California (applicant admitted despite having killed someone while driving under the influence, and declaring bankruptcy solely to discharge debt owed in the resulting wrongful death judgment).
a. Some Bars (not all) have therefore admitted those who have committed serious felonies (e.g. robbery resulting in death) but who have shown that they have been rehabilitated.
F. MRPC 8.4: It is professional misconduct for a lawyer to:
a. violate or attempt to violate the MRPC, knowingly assist or induce another to do so, or do so through the acts of another;
b. engage in conduct (not necessarily criminal) that reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer.
c. state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the MRPC or other law.
d. engage in conduct that the lawyer knows or reasonably should know is harassment or discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital status or socioeconomic status in conduct related to the practice of law.
G. Cal. Bus. & Prof. Code §§ 6101 & 6106:
a. The commission of any act involving moral turpitude, dishonesty or corruption, whether the act is committed in the course of his relations as an attorney or otherwise, and whether the act is a felony or misdemeanor or not, constitutes a cause for disbarment or suspension (but not mandatory).
i. Note that this language is broader than the MRPC, covering any act of moral turpitude whether or not it reflects adversely on the lawyer’s fitness to practice. In practice, it is applied similarly to the MRPC.
b. If the act constitutes a felony or misdemeanor, conviction thereof in a criminal proceeding is not a condition precedent to disbarment or suspension from practice therefor.
H. CA Rules of Court 9.20: An attorney who is disbarred, suspended or has resigned, must:
a. Notify all clients being represented in pending matters.
b. Notify clients where they can pick up their legal files.
c. Notify all co-counsel, all opposing counsel, and all courts in which matters are pending.
d. Send all required notices by certified mail.
e. Provide proof of compliance to an assigned probation officer appointed by the State Bar.
I. Types of discipline:
a. Private reproval
i. This might still need to be reported if applying to the Bar of another state, or in other applications that require disclosure of discipline.
b. Public reproval
c. Probation
d. Suspension
e. Disbarment
J. In In re Mountain, an attorney represented both sides in an adoption transaction (clear conflict of interest), then represented a third side who actually adopted the child. The attorney made multiple false statements, served as a procurer for adoption (which is morally repugnant), and collected excessive fees. He was disbarred.
K. In Drociak v. State Bar of California, an attorney regularly required clients to pre-sign blank verification forms. When he couldn’t reach one of his clients (who unbeknownst to him had passed away), he used the pre-signed forms to respond to interrogatories. He was given a one year suspension (stayed), two year probation, and 30 days actual suspension, despite his claims of hardship, his claim of client-centered motives, and no actual harm (all of which the court held to be irrelevant, since the purpose was deterrence of future misconduct).
L. Note: All discipline is reciprocal. Every state, including CA, gives full faith and credit to discipline imposed against a lawyer by any other state.
Reporting
A. MRPC 8.1: When asked for facts about a bar admission applicant, or a lawyer (in connection with disciplinary proceedings), a lawyer must answer truthfully and not omit material information.
B. MRPC 8.3 (“snitch rule”):
a. A lawyer who knows that another lawyer (or judge) has committed a violation of the MRPC (or applicable rules of judicial conduct) that raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer (or judge’s fitness for office) shall inform the appropriate professional authority.
i. Actual knowledge is required, and can be inferred from the circumstances.
ii. The term “substantial” refers to the seriousness of the possible offense and not the quantum of evidence of which the lawyer is aware.
iii. Minor violations of the MRPC may not require reporting.
b. This Rule does not require disclosure of information otherwise protected by Rule 1.6 [Confidentiality Rule] or information gained by a lawyer or judge while participating in an approved lawyers assistance program [e.g. drug rehabilitation programs].
i. If a lawyer’s client is a lawyer who has committed a violation of the MRPC, the confidentiality rules trump this rule and information about the client cannot be revealed.
C. Note: CA does not have a rule equivalent to MRPC 8.3. It only requires that attorneys self-report.
D. Cal. Bus. & Prof. Code §6068(o) (self-reporting statute): CA lawyers must report themselves if they have:
a. 3+ lawsuits in a 12 month period for malpractice or professional wrongful conduct.
b. The entry of a judgment against the lawyer for fraud, misrepresentation, breach of fiduciary duty, etc.
c. The imposition of judicial sanctions for $1,000 or more;
i. Judges sometimes impose sanctions of $900 to avoid this.
d. An indictment charging the lawyer with a felony, and other circumstances involving convictions and discipline against the attorney by other professional or occupational disciplinary agencies or licensing boards, in CA or elsewhere.
Communications About Legal Services
A. Advertisements are generally permitted (MRPC 7.2(a)) as long as they comply with MRPC 7.1 (cannot be false or misleading). An advertisement is:
a. Print or media communications, including web sites and internet advertising
b. Directed at the public
c. With the purpose of making the public aware of a lawyer’s services
B. Note: An advertisement can still be misleading even if strictly true, if it leads to unjustified expectations. MRPC 7.1 cmt 3.
C. Solicitation is generally prohibited. MRPC 7.3(a) defines it as a communication initiated by or on behalf of a lawyer or law firm that is directed to a specific person the lawyer knows or reasonably should know needs legal services in a particular matter and that offers to provide, or reasonably can be understood as offering to provide, legal services for that matter.
a. MRPC 7.3(b) prohibits solicitation by live person-to-person contact when a significant motive is pecuniary gain, unless the contact is with a:
i. lawyer
ii. person who has a family, close personal, or prior business or professional relationship with the lawyer or law firm; or
iii. person who routinely uses for business purposes the type of legal services offered by the lawyer.
b. Must involve face-to-face, telephone, or real-time electronic contact (e.g. message in an internet chatroom). Mail to a specific person is likely allowed. Shapero v. Kentucky Bar Ass’n. This is because it is easy to set aside (ignore), and easy to monitor (the media is in print, whereas conversations may not be recorded).
c. MRPC 7.3(c) additionally prohibits solicitation, notwithstanding the exceptions in MRPC 7.3(b), if:
i. the target of the solicitation has made known to the lawyer a desire not to be solicited by the lawyer; or
ii. the solicitation involves coercion, duress or harassment.
d. Generally, a lawyer cannot avoid the rules prohibiting solicitation in the circumstances above by hiring third parties. MRPC 8.4(a) [inducing another to violate the MRPC].
i. Although in some circumstances, the use of third parties might give rise to an argument that the communication was not solicitation in the first place. E.g. Handing out a business card in person probably constitutes solicitation. Might have an argument that it is not solicitation if it is done by a hired third party who does not speak with anyone or try to push anything (possibly no different than posted fliers, but with a person involved? easy to ignore?).
D. Rationale for the different treatment of advertisement and solicitation:
a. Solicitation is harder to ignore, while advertisements can be put aside.
b. Solicitation is harder to monitor (e.g. no evidence of tone of voice used in direct face to face contact), whereas advertisements can be more easily evaluated.
E. MRPC 7.1: A lawyer shall not make a false or misleading communication about the lawyer or the lawyer's services. A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading.
a. Cmt 5: A law firm’s name, and its appearance on letterheads, is considered communication, and therefore cannot be misleading. E.g.
i. Cannot imply an associate is a partner by having the associate’s name on the letterhead.
ii. Cannot have the name of a lawyer who is not and was not a member of the firm or predecessor (although you can retain a former deceased partner’s name in the firm name).
iii. Cannot imply a connection with a government agency (e.g. by retaining the name of a former partner who is now a government official).
iv. Cannot imply a connection with a non-lawyer or with a public or charitable legal services organization.
b. If one of the named lawyers is not authorized to practice in a state where the law firm’s office resides, the name may need to so indicate.
c. A lawyer cannot compare his services with those of other lawyers unless the comparison can be factually substantiated (e.g. probably cannot claim to be the “best wrongful termination lawyers in Los Angeles”).
F. MRPC 7.2(b): A lawyer shall not compensate, give or promise anything of value (not necessarily monetary, e.g. information can be of value) to a person for recommending the lawyer’s services except that a lawyer may:
a. Pay the reasonable cost of advertising or communications.
b. Pay the charges of a legal service plan (similar to an insurance plan for legal services) or a not-for-profit or qualified lawyer referral service.
c. A lawyer can refer clients to another professional (lawyer or nonlawyer) pursuant to an agreement that provides for the other person to refer clients to the lawyer, if:
i. The reciprocal referral agreement is not exclusive; and
ii. The client is informed of the existence and nature of the agreement.
iii. Cmt 8: Reciprocal referral agreements should not be of indefinite duration and should be reviewed periodically.
d. A lawyer can share legal fees with non-profits that refer them. MRPC 5.4(a)(4).
e. Note: CA allows the paying of referral fees, but the client must consent to the referral fee in writing and the referral fee must not increase the client’s portion of the fees (typically, referrer gets 10% of the resulting fee, but the resulting fee cannot be greater than what it would have been sans referral).
G. MRPC 7.2(c) prohibits lawyers from stating or implying they are certified as a specialist in a particular field of law unless:
a. The lawyer has been certified as a specialist by an organization that has been approved in the relevant state or territory, or by the ABA; and
b. The name of the certifying organization is clearly identified in the communication.
H. MRPC 7.2(d) requires any communication made under this rule to include the name and contact information of at least one lawyer or law firm responsible for its content.
I. MRPC 7.6: A lawyer or law firm shall not accept a government legal engagement or an appointment by a judge if the lawyer or law firm makes a political contribution or solicits political contributions for the purpose of obtaining or being considered for that type of legal engagement or appointment.
J. CRPC is mostly the same, except:
a. CPRC 7.4 contains specific guidance about communication of fields of practice and specialization.
b. CRPC 7.5 contains specific guidance about firm names and trade names.
c. A communication violates the various rules in CRPC 7 or is presumed to violate them when:
i. It contains a guarantee, warranty, or prediction regarding the results of representation.
ii. It contains a testimonial without the stated disclaimer that the testimonial is not a warranty or guarantee about the results of representation.
iii. It is delivered to a potential client who may not be in a physical or mental state to exercise reasonable judgment.
iv. It is transmitted at the scene of an accident or en route to a hospital or medical care center.
v. It does not state that it is an “advertisement” and contain the name of the responsible party.
vi. It misrepresents the nature of a lawyer’s relationship to a firm.
vii. It implies the lawyer is participating in a certified lawyer referral service when that is not the case.
viii. It refers to a lawyer “specialist” when that lawyer is not certified by the State Bar as a “specialist” (the State Bar currently offers an exam to specialize in the areas of Admiralty and Maritime, Appeals, Bankruptcy, Criminal Law, Estate Planning, Probate, Family Law, Immigration and Nationality Law, Legal Malpractice, and Worker’s Compensation).
ix. It is a dramatization and fails to state on it “this is a dramatization.”
x. It states “no fee without recovery” but fails to indicate that the client is liable for costs (if the client is liable for costs).
xi. It says services will be provided in another language, there is no attorney who speaks that language, and the ad does not state the name and title of the person who does speak the language.
xii. It lists a fee for services which is not honored by the lawyer. Listed fees must be valid for 90 days unless a shorter period of time is expressly stated.
K. According to a CA opinion, social media posts may constitute advertisement (e.g. if they say “I just won a case, who’s next?” and “call me”). If so, they must comply with the CRPC advertising rules.
L. Lawyers can give seminars, but most be mindful of ethical rules.
a. Leaving business cards for seminar participants to pick up is not considered solicitation.
M. Note: Over 90% of reports to the State Bar for advertising-related misconduct come from other lawyers, and not clients.
N. The First Amendment protects advertisement as commercial speech, the regulation of which must survive intermediate scrutiny. Bates v. State Bar of Arizona.
a. A lawyer can not be disciplined simply for placing an ad that concerned a specific legal problem and that was designed to lure a narrow group of potential clients. Zauderer v. Office of Disciplinary Counsel of the Supreme Court of Ohio.
b. Because solicitation letters are analogous to targeted newspaper ads, a state cannot ban them outright. Shapero v. Kentucky Bar Ass’n. But it can impose reasonable regulations on their use. Florida Bar v. Went For It, Inc. (30 day moratorium on such letters as it relates to a recently occurring accident or disaster).
Establishing the Attorney-Client Relationship and Fees
A. An attorney-client relationship can arise (and duties attach) under circumstances where a client reasonably believes that such a relationship exists, or where an attorney gives advice he reasonably foresees that the client will rely on.
a. It can be established without a formal written agreement, and without the need for any fees.
b. The existence of such a relationship is a fact-based inquiry. Look at whether advice was sought or given, whether confidential information was given, whether there was reliance on legal advice, etc.
c. To prevent the formation of an attorney-client relationship, a lawyer can expressly limit the scope of his services.
d. If, after consultation, a lawyer does not want to take on the case, he can write a non-engagement letter.
i. Unclear whether the non-engagement letter, in addition to advising the prospective client to seek immediate counsel because of potential statutes of limitations, should also attempt to state the statutes of limitations for relevant claims. Prof. Buhai says no (might open you up to liability).
B. Retainer agreements:
a. Retainer (generally, aka advanced hourly fee retainer): an advance payment of fees for work that the lawyer will perform in the future.
i. The advance must generally be put in a client trust account.
ii. At reasonable intervals, the attorney should provide the client an accounting of the work done and the amount that the attorney proposes to deduct from the advance. If the client does not dispute the amount, the attorney may then withdraw it from the client trust account.
b. Engagement retainer or true retainer: paid to ensure that the attorney is available, and not for the performance of any services. One benefit of such a fee is to make a particular attorney unavailable to a potential adversary in the event of litigation.
i. The attorney can take this immediately.
C. American rule (generally): Each side pays their own attorney’s fees.
D. English rule (generally): The losing side in litigation pays their own and the winning side’s attorney’s fees.
E. MRPC 1.5:
a. Fees must be reasonable. Factors to consider in determining the reasonableness of a fee (determined at the time of agreement not at the time due) include:
i. the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;
1. All factors should be considered, not just this one. Robert L. Wheeler, Inc. v. Scott.
ii. the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer;
iii. the fee customarily charged in the locality for similar legal services;
iv. the amount involved and the results obtained;
v. the time limitations imposed by the client or by the circumstances (e.g. if urgent);
vi. the nature and length of the professional relationship with the client;
vii. the experience, reputation, and ability of the lawyer(s) performing the services;
viii. whether the fee is fixed or contingent (higher risk means higher acceptable contingent fees, although a large contingent fee may be unreasonable if the case is a “sure winner”).
ix. Note: CRPC 1.5 also considers whether there was informed consent in writing, among others.
b. The scope of the representation and the basis or rate of the fees must be communicated before representation or a reasonable time after, except when the lawyer charges a regularly represented client on the same basis or rate.
c. Generally, fees do not have to be in writing (although this recommended).
i. However, a contingent fee agreement must be in writing, signed by the client, and state the method by which the fee is to be determined.
d. Fees cannot be contingent upon the securing of a divorce or on the amount of alimony or support, or property settlement in lieu thereof (although contingent fees are permitted in an action to collect alimony or support the value of which has already been entered into judgment). Fees cannot be contingent when representing a defendant in a criminal case.
i. Note: CA allows contingent fees for the above domestic relations and criminal matters (e.g. bonus on acquittal, percent of alimony secured).
ii. CA trusts that such contingencies won’t overly incentivize lawyers to pursue misconduct in these matters (e.g. manufacture evidence in a criminal case).
e. A division of a fee between lawyers who are not in the same firm may be made only if (proportionality rule):
i. the division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation;
1. This implicitly prohibits referral fees. MRPC 7.2(b) is more explicit about prohibiting referral fees.
2. Note: CRPC 1.5.1 allows the paying of referral fees, but the client must consent to the referral fee in writing, the fee is not otherwise higher than it would have been, and the referral fee is not an inducement to provide further referrals.
ii. the client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; and
1. CRPC 1.5.1 requires client consent in writing after a more extensive full written disclosure.
iii. the total fee is reasonable.
F. MRPC 1.5, cmt 5: An agreement may not be made whose terms might induce the lawyer improperly to curtail services for the client or perform them in a way contrary to the client's interest.
a. For example, a lawyer should not enter into an agreement whereby services are to be provided only up to a stated amount when it is foreseeable that more extensive services probably will be required, unless the situation is adequately explained to the client (probably should be in writing).
b. Otherwise, the client might have to bargain for further assistance in the midst of a proceeding or transaction.
G. Cal. Bus. & Prof. Code §§ 6147 & 6148: Similar to the above, except that all agreements for attorney services (not just contingent fee agreements) must be in writing if “it is reasonably foreseeable that total expense to a client, including attorney fees,” will exceed $1,000.
a. Note that contingent fee agreements must still always be in writing, even if the total expenses are expected to fall under $1,000. Cal. Bus. & Prof. Code § 6146.
b. The penalty for failure to obtain a written agreement signed by the client is severe “renders the agreement voidable at the option of the client.”
H. Cal. Bus. & Prof. Code § 6200: A client can mandate arbitration in a fee dispute.
I. Note: Although CA does not require lawyers to carry malpractice insurance, it requires lawyers who don’t have it to disclose as much to their clients in writing if they anticipate providing four or more hours of legal services. CRPC 1.4.2(a).
a. MRPC does not require lawyers to carry malpractice insurance, nor does it require lawyers who don’t have it to disclose the fact to their clients.
J. MRPC 5.4(a): A lawyer or law firm shall not share legal fees with a nonlawyer. But:
a. Fees can be given to a deceased lawyer’s estate.
b. A purchaser of a law firm can pay the agreed upon purchase price.
c. Fees can be used indirectly to pay the compensation or retirement plans of non-lawyers.
i. A nonlawyer employee may not be paid a bonus based on fees the firm receives from a specific case or series of related cases, but may be paid a bonus contingent upon the firm’s overall profitability.
d. A lawyer may share court-awarded legal fees with a nonprofit organization that employed, retained or recommended employment of the lawyer in the matter.
K. MRPC 5.4(b)-(d): A lawyer cannot enter into a partnership with nonlawyers if any of the activities of the partnership consist of the practice of law, work in a legal corporation with non-lawyer shareholders or officers with decision-making authority, or otherwise allow non-lawyers to direct their legal work.
a. A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer's professional judgment in rendering such legal services. MRPC 5.4(c).
b. A lawyer may serve as an officer or member of a legal aid organization, but cannot participate in any decision that may be adverse to one of the lawyer’s clients. MRPC 6.3.
L. Appropriate hourly billing:
a. A lawyer cannot bill for “thinking” or “worrying” about a case while doing something else, although a lawyer may be able to bill for work done while eating (gray area).
b. A lawyer cannot bill two clients for the same time (double billing), according to an ABA opinion. E.g. if the lawyer is paid for travel time by client A, and a lawyer works on client B’s files while on a flight related to client A’s business, the lawyer cannot charge both client A and client B for the same time on the flight.
c. A lawyer at a firm who thinks he has taken more time than he should have on an issue should still report all the hours to his boss, since his boss can always discount the hours (adjusting the hourly rate is pretty common).
d. A lawyer can set minimum billing fees (e.g. charge a minimum of 0.25 hours for every phone call even if the call takes 1 minute). But a lawyer cannot abuse this. Board of Professional Responsibility, Wyoming State Bar v. Casper.
M. MRPC 1.15: Governs the safekeeping of property (“client” below means client or third party):
a. Client funds should be held in a separate account in the same state as the lawyer’s office unless consent is given to hold it elsewhere.
b. Other property shall be identified as such and appropriately safeguarded.
c. Complete records shall be kept by the lawyer and shall be preserved for a period of five years after termination of the representation.
d. A lawyer can deposit his own funds in a client trust account only to cover bank service charges for that account (otherwise, no commingling allowed).
e. A lawyer shall deposit into a client trust account legal fees and expenses that have been paid in advance, to be withdrawn by the lawyer only as fees are earned or expenses incurred.
i. Withdrawal can only occur after the client agrees that the lawyer’s portion of the money is actually earned by the lawyer. Disputed portions must still remain in the account.
f. A lawyer should promptly notify a client upon receiving client funds and promptly deliver anything the client is entitled to.
i. Lack of promptness might result in checks bouncing or other issues.
g. Upon request, a lawyer shall promptly render a full accounting regarding such property.
h. A lawyer must hold any disputed property separately, and promptly distribute any undisputed property.
i. Note: This duty is still owed to prospective clients. MRPC 1.18 cmt 9.
N. Usually, the interest on client accounts belongs to the client (but such interest can be used to cover bank fees).
a. Some states require the use of special interest-bearing accounts called “Interest on Lawyer Trust Accounts” (“IOLTA”) for small sums that are held for brief periods. The interest on these accounts are then sent to legal service programs for under-represented people.
Appointments
A. MRPC 6.1: A lawyer should aspire (not required) to render at least (50) hours of pro bono publico legal services per year.
a. No state has a mandatory pro bono requirement.
B. Cal. Bus. & Prof. Code §6068(h): It is the duty of an attorney never to reject, for any consideration personal to himself or herself, the cause of the defenseless or oppressed.
a. In practice, this is not an absolute requirement.
C. MRPC 6.2: A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:
a. representing the client is likely to result in violation of the MRPC or other law.
i. E.g. if the lawyer cannot handle the matter competently (e.g. severe existing caseload). MRPC 1.1.
b. representing the client is likely to result in an unreasonable financial burden on the lawyer.
i. Generally, suffering a reputational loss is not enough to refuse an appointment, unless you can show that the reputational loss will lead to an unreasonable financial burden (e.g. if it will cause many of the lawyer’s clients to leave).
c. the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer's ability to represent the client.
Declining or Terminating Representation
A. MPRC 1.16(a): A lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:
a. the representation will result in violation of the MRPC or other law;
b. the lawyer's physical or mental condition materially impairs the lawyer's ability to represent the client; or
c. the lawyer is discharged.
B. MRPC 1.16(b): a lawyer may withdraw from representing a client if:
a. withdrawal can be accomplished without material adverse effect on the interests of the client;
b. the client persists in a course of action involving the lawyer's services that the lawyer reasonably believes is criminal or fraudulent;
c. the client has used the lawyer's services to perpetrate a crime or fraud;
d. the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement;
e. the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;
f. the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client;
i. Inability to work with co-counsel may constitute an unreasonably difficult situation caused by the client.
g. other good cause for withdrawal exists.
C. Regarding specific claims or actions or potential mandatory withdrawal:
a. MRPC 1.2(d): A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent.
i. But a lawyer may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law (e.g. if the lawyer believes the law unconstitutional or otherwise invalid).
b. Conflict of interest scenarios may require a lawyer to withdraw from representation unless he obtains informed consent. MRPC 1.7, cmt 4.
c. MRPC 3.1: A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law.
i. Just because a lawyer believes an argument is a losing one does not make it inappropriately frivolous.
d. MRPC 4.4: A lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person. See Matter of Vincenti.
e. CRPC is mostly the same, and Cal. Bus. & Prof. Code §6068(c) requires lawyers to only pursue actions that appear to be just.
D. MRPC 1.16(c): When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation.
a. Withdrawing during litigation requires court approval. Courts generally consider prejudice to the client, the court, etc (e.g. request too close to the start of trial).
b. The court in Holmes v. Y.J.A. Realty Corp. permitted the attorney to withdraw because the client had berated his attorney and accused him of disloyalty (making it difficult for him to carry out his job effectively) and had failed to pay the agreed upon fees. Moreover, the court determined that the attorney’s withdrawal would not unduly prejudice the client.
c. The court in Kriegsman v. Kriegsman did not permit the attorney to withdraw without the client’s consent despite the client’s failure to pay the agreed upon fees. The client had advanced a reasonable amount of money, fees unexpectedly rose due to the complex nature of the litigation, and the client had become destitute (the attorneys knew of this possibility). The court determined there to be no reasonable cause for the withdrawal especially when it would prejudice the client.
E. MRPC 1.16(d):  Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests.
a. All original files must be returned to the client, and all unearned fees returned as well. Even if the attorney is owed fees, the attorney is not permitted to withhold files or otherwise act contrary to his duties in order to obtain payment.
b. A retainer agreement can also specify some procedures and obligations regarding termination.
F. Although lawyers do not have an absolute right to withdraw, clients generally have an absolute right to discharge their attorneys, with or without cause, subject to liability for payment for the lawyer's services.
a. When a client discharges his lawyer without cause, absent any stipulation in the retainer agreement, his lawyer is entitled to the reasonable value of his services (quantum meruit claim).
b. CA follows the rule that a lawyer is entitled to the reasonable value of his services limited by what he would have gotten under the contract. For contingent fee agreements, the attorney’s cause of action does not accrue until the happening of the contingency (not at termination, as in NY). Rosenberg v. Levin.
c. A court will sometimes require a client to represent himself pro se if he wants to discharge his lawyer, especially if the discharge is unjustified and will prejudice the other side (e.g. court might not appoint a second lawyer to represent an indigent defendant in a criminal case).
d. Even in a civil case, a court may deny a client’s attempt to discharge his lawyer if it will lead to significant and prejudicial delay. Ruskin v. Rodgers (motion to substitute attorneys denied when it came two days before trial).
Scope of Representation, Communication
A. MRPC 1.2(a): A lawyer shall abide by a client's decisions concerning the objectives of representation and shall consult with the client as to the means by which they are to be pursued.
a. The client has the ultimate say as to whether and how to settle a matter or whether to appeal, or in a criminal trial, the plea to be entered, whether to waive jury trial and whether the client will testify.
i. When the client needs to make an informed decision (as above), the lawyer must promptly inform the client. MRPC 1.4(a)(1).
ii. Note that even if the client decides to appeal, the lawyer may not have to represent the client in the appeal, either because the scope of the representation doesn’t cover an appeal, or for other reasons (e.g. the appeal is frivolous, and the lawyer would violate ethics rules by undertaking it).
b. The client has the ultimate say in the objectives, the lawyer has the ultimate say in the procedures used (e.g. where to sue, causes of actions to file, scope of discovery, whether to grant extensions to opposing counsel, etc), but must still reasonably consult with the client regarding the procedure. MRPC 1.4(a)(2).
c. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation.
B. CRPC 1.4 is similar to the above, requiring lawyers to keep clients reasonably informed about significant developments in the case.
a. Note: CRPC 1.4.1 requires a lawyer to promptly communicate all terms and conditions of any offer in a criminal matter and all amounts, terms and conditions of any written offer in all other matters.
b. A lawyer has an absolute duty to inform of a settlement offer in a civil case only if written. However, the lawyer may still need to communicate a serious oral settlement offer in a civil case as part of his duty to keep the client informed of significant developments relating to the representation.
Competence and Diligence
A. MRPC 1.1: A lawyer shall provide competent representation to a client.
a. CRPC 1.1 is substantially the same.
b. A lawyer may accept representation where the requisite level of competence can be achieved by reasonable preparation.
c. A lawyer must satisfy all continuing legal education obligations.
d. Competent representation can also be provided through the association of a lawyer of established competence in the field in question.
e. Before a lawyer contracts with other lawyers outside the lawyer’s own firm to assist in the provision of legal services to a client, the lawyer should ordinarily obtain informed consent from the client and must reasonably believe that the other lawyers’ services will contribute to the competent and ethical representation of the client.
f. Note: In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the skill ordinarily required where referral to or consultation or association with another lawyer would be impractical. Even in an emergency, however, assistance should be limited to that reasonably necessary in the circumstances. MRPC 1.1 cmt 3.
g. Note: This duty is still owed to prospective clients if the lawyer gives assistance on the merits of a matter. MRPC 1.18 cmt 9.
B. MRPC 1.3: A lawyer shall act with reasonable diligence and promptness in representing a client.
a. Reasonable promptness does not mean the most prompt (e.g. even if a lawyer procrastinated on a filing, as long as the filing was timely filed, discipline is unlikely to be warranted).
b. A lawyer's work load must be controlled so that each matter can be handled competently (no excuse that you are too busy). On the other hand, it is a firm’s responsibility to re-assign the work of an attorney who leaves the firm.
c. Lawyers are expected to do an adequate factual investigation to discover relevant facts, and an adequate legal investigation to discover relevant laws.
d. Lawyers have large discretion in strategy (e.g. number of witnesses to call, how much discovery to pursue, etc).
e. The duty of diligence may require that each sole practitioner (less of an issue with firm lawyers) prepare a plan that designates another competent lawyer to take over the sole practitioner’s responsibilities in the event of his death or disability. If no plan is established, the court will likely appoint other lawyers to take over.
C. A lack of competence or diligence is grounds for discipline. A malpractice claim is most commonly based on the theory of negligence, and needs to meet the standard tort elements:
a. Duty of care (essentially, an attorney-client relationship).
b. A breach of that duty (e.g. not acting competently or diligently).
i. Lawyers must use the skill and knowledge ordinarily possessed by lawyers under similar circumstances in the community.
ii. The standard of care varies by jurisdiction (usually state level), but is not “local” in the sense that urban lawyers and rural lawyers are held to the same standard.
iii. If an attorney purports to be a specialist, or acts in a specialized area of the law, then the attorney must exercise the skill and knowledge possessed by attorneys who practice that specialty.
c. Actual cause.
i. Essentially need to prove a “case within a case” (that the client would have prevailed in the previous case but for the breach of duty).
d. Proximate cause.
e. Damages.
D. A violation of the rules of professional conduct does not in itself establish negligence (no negligence per se).
E. Hypo: A lawyer only licensed to practice in State A, while in State A, gives legal advice over the telephone to another person in State B.
a. The lawyer may or may not be subject to discipline over unauthorized practice of law in State B (some states hold that holding yourself out as knowledgeable about the laws in State B would qualify as unauthorized practice of law).
b. If the advice was incompetent, and there was an attorney-client relationship established, the lawyer would be subject to discipline.
c. The lawyer does open himself up to a claim of malpractice (but the “client” needs to show actual cause, damages, etc).
F. MRPC 5.2: A lawyer is bound by the MRPC notwithstanding that the lawyer acted at the direction of another person. However, a subordinate lawyer does not violate the MRPC if that lawyer acts in accordance with a supervisory lawyer's reasonable resolution of an arguable question of professional duty.
G. MRPC 5.3: Lawyers have a duty to supervise non-lawyer employees:
a. Partners, or lawyers with managerial authority, have an obligation to make sure that institutional procedures are in place to give reasonable assurances that non-lawyers will comply with the MRPC.
b. Lawyers who directly supervise non-lawyers have a duty to take reasonable steps to assure compliance by non-lawyers with the NRPC.
c. Lawyers are responsible for the conduct of non-lawyers if they direct, ratify, or fail to correct (mitigate or take remedial measures) their misconduct.
Confidentiality
A. The Attorney-Client privilege comes from the Evidence Code, and is narrower than the ethical duty of confidentiality. It is a privilege asserted against the government, preventing it from compelling (by subpoena) a client or his attorney to disclose confidential client communication.
a. The privilege only covers communication between the client and the attorney for the purpose of securing legal advice. A third party can be a conduit (e.g. translator, agent) for this communication, but the communication cannot be knowingly in front of third parties that do not serve as a conduit.
b. This privilege is still waivable with the client’s consent.
c. Cal. Evid. Code § 956.5: no privilege if the lawyer reasonably believes that disclosure is necessary to prevent a criminal act likely to result in death or substantial bodily harm.
B. MRPC 1.6(a): A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation, or an exception (see below) applies.
a. This duty extends to all communication (not just confidential communication as under the attorney-client privilege) and all related information (including information obtained from third-parties and not the client himself).
b. It prevents disclosure to anyone but the client (isn’t limited to the government).
c. Even if the lawyer does not disclose such information to anyone else, he cannot use it himself to disadvantage a client without informed consent. MRPC 1.8(b).
d. This duty is owed to prospective clients.
e. The duty survives the client’s death.
f. Note: A lawyer can still hire third parties to interact with confidential information (e.g. make copies) provided he takes reasonable steps to make sure confidentiality is maintained.
C. MRPC 1.6(b): A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:
a. To prevent reasonably certain death or substantial bodily harm.
i. Past harms are not included in this exception.
ii. This exception applies even when the client is not the cause of injury or death.
iii. Note: CA restricts this to a criminal act.
b. To prevent, mitigate or rectify reasonably certain substantial financial injury as a result of client crime or fraud, in furtherance of which the client has used the lawyer’s services.
i. CA has not adopted this rule.
ii. Note: Even if a client has told the lawyer of plans to commit fraud, as long as the client has not utilized the lawyer’s services in furtherance of the fraud, the lawyer may not reveal this information under this exception.
c. To secure legal advice by the lawyer about compliance with this rule.
d. To establish a claim or defense when the lawyer is accused of misconduct or wrongdoing, or to establish the agreed upon fee.
i. Applies in CA via common law.
ii. A lawyer can respond to an accusation, and need not wait for a formal charge or complaint.
e. To comply with any other law or court order.
i. If the attorney-client privilege doesn’t apply, a court may order the disclosure of information related to a lawyer’s representation of a client.
f. To detect and resolve conflicts of interest, e.g. arising from the lawyer’s change of employment, but only if the revealed information would not compromise the attorney-client privilege or otherwise prejudice the client.
D. Cal. Bus. & Prof. Code § 6068(e): It is the duty of an attorney to maintain inviolate the confidence, and at every peril to himself or herself, to preserve the secrets of his client.
a. Prior to July 1, 2004, CA did not have any statutory exceptions to this rule.
E. CRPC 1.6 is substantially similar to MRPC 1.6, except that:
a. A lawyer may only reveal information to prevent a criminal act reasonably certain to result in death or substantial bodily harm.
b. A lawyer may not reveal information only to prevent substantial financial injury.
c. The other exceptions in the MRPC apply in CA through case law and not statute.
d. A lawyer has a duty to counsel: before revealing information under an exception, a lawyer must, if reasonable under the circumstances:
i. Try to persuade the client not to commit or continue the criminal act.
ii. Inform the client, at an appropriate time, of the lawyer’s intent to reveal the information relating to the prevention of a criminal act reasonably certain to result in death or substantial bodily harm.
F. In People v. Belge, Defendant, charged with one murder, revealed to counsel that he had committed three others. Counsel, following Defendant’s directions, located one of the bodies. Counsel was then indicted for violating two sections of the NY Public Health Law for failing to report the existence of the body to proper authorities in order that they could give it a decent burial.
a. The court held that the attorney-client privilege shielded counsel from prosecution for actions which would otherwise violate the Public Health Law.
G. Hypo: If a client comes to a lawyer on the day he hit a pedestrian and drove away, and the lawyer is asked by the injured party to disclose the identity of those that came to see him on that day, may the lawyer disclose the identities of those persons?
a. No. Although the identity of a client is generally not confidential or privileged, here, it is both confidential and privileged because it would reveal the essence of the communication between the attorney and the client.
H. In Washington v. Olwell, the defendant had told his attorney where to find a weapon used in a killing, and the attorney acquired the weapon based on this information. The court held that although the attorney-client privilege protects objects acquired as a result of a privileged communication, an attorney must produce such object after a reasonable time. In this case, the prosecution was allowed to use the object as evidence, but was not allowed to disclose where the object came from.
I. In People v. Meredith, the defendant had told his attorney that the wallet he stole was in a barrel behind his house. The attorney then hired someone to get the wallet, and although the attorney eventually handed the wallet over to the police, the attorney refused to disclose where he got it from. The court held that when the defense by altering or removing physical evidence has precluded the prosecution from discovering the original location of the evidence, the prosecution is allowed to introduce evidence of the original location (but not the fact that the information about the location came from the defendant).
J. MRPC 3.4(a) & (b): an attorney cannot conceal or destroy, or counsel the client to conceal or destroy, documents or material having potential evidentiary value (applies even if there is no pending lawsuit, if a lawsuit is anticipated).
a. If a defendant goes to his lawyer with a murder weapon, the lawyer cannot wipe it down. The lawyer, by keeping it, would likely have to turn it over to police. The lawyer should advise the client as much (but shouldn’t advise the defendant to hide the weapon).
K. MRPC 4.1: A lawyer cannot make a false statement of material fact or law to a third person or fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by MRPC 1.6.
a. This rule may require a lawyer who is withdrawing to avoid assisting in a crime or fraud to also “disaffirm an opinion, document, affirmation or the like” (cmt 3), i.e. make a noisy withdrawal.
b. A noisy withdrawal may only be used when the crime or fraud is continuing (a noisy withdrawal does not avoid the assistance of a crime or fraud if the crime or fraud has already stopped).
c. Note: This is a requirement for crime or fraud, not an option like the broader exceptions in MRPC 1.6.
L. In CA, lawyers may not disclose the reason for withdrawal (no noisy withdrawal) because the reason is protected under the confidentiality rules (unless the reason for the withdrawal involves non-payment of fees by the client).
Conflicts of Interest: Current Clients
A. MRPC 1.7(a): A lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:
a. The representation of one client will be directly adverse to another client; or
b. there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's other responsibilities or personal interest.
i. Look at whether a lawyer’s loyalty to his client can be compromised in any way.
ii. Look at whether confidential information obtained by the lawyer (e.g. former clients) can benefit any of the clients.
iii. E.g. if the opposing party was a former prospective client, but the lawyer did not actually obtain confidential information, there is no significant risk that the lawyer’s responsibility to the former prospective clients will materially limit his representation of the current client.
iv. Cmt 11: When lawyers representing different clients in the same or substantially related matters are closely related by blood or marriage, each client is entitled to know of the existence and implications of the relationship between the lawyers before the lawyer agrees to undertake the representation. Each client must generally give informed consent. The disqualification arising from a close family relationship is personal and ordinarily is not imputed to other members of a firm.
1. Under CRPC 1.7(c), business, financial, personal, and blood relationships that a lawyer (or another lawyer in the same firm) has with a party or a witness in a matter must be disclosed in writing to the client. If there is a significant risk the relationship will impair the lawyer's ability to represent the client, informed consent is needed.
B. MRPC 1.7(b): Notwithstanding the existence of a concurrent conflict of interest, a lawyer may represent a client if:
a. the lawyer reasonably believes that he will be able to provide competent and diligent representation to each affected client;
i. This is also called the disinterested lawyer test.
b. the representation is not prohibited by law;
i. E.g. some states do not allow a lawyer to represent multiple defendants in a capital case.
c. the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation; and
d. each affected client gives informed consent, confirmed in writing.
i. Not enough for one affected client to give consent. State v. White.
C. MRPC 1.7, cmt 4: If a conflict arises after representation has been undertaken, the lawyer ordinarily must withdraw from the representation, unless the lawyer has obtained the informed consent of the client(s).
D. CRPC 1.7 is substantially similar.
E. MRPC 1.8 contains rules for specific circumstances:
a. A lawyer shall not enter into a business transaction with a client or knowingly acquire a pecuniary interest adverse to a client unless:
i. the transaction is fair and reasonable to the client.
ii. its terms are fully disclosed in writing in a manner that can be reasonably understood by the client.
iii. the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel.
iv. the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer's role in the transaction.
b. A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent.
c. A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client.
i. Related persons include a spouse, child, grandchild, parent, grandparent or other relative or individual with whom the lawyer or the client maintains a close, familial relationship.
ii. Note: A lawyer can still be named executor of the client's estate or to another potentially lucrative fiduciary position subject to the requirements of MRPC 1.7(b) [Conflict of Interest]. MRPC 1.8, cmt 8.
iii. Note: A lawyer cannot prepare a will leaving himself a substantial gift, however, another lawyer (not in his firm, because of vicarious disqualification) may do so.
d. Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation.
i. Note: CA allows this as long as there is informed consent in writing, and as long as the rules regarding business transactions are satisfied.
e. A lawyer shall not provide financial assistance (e.g. lending money) to a client in connection with pending or contemplated litigation, except that
i. A lawyer may advance court costs and expenses of litigation, the repayment of which may (or may not) be contingent on the outcome of the matter.
ii. A lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.
iii. Note: This does not apply to loans related to transactional matters.
iv. Note: A lawyer may be able to provide financial assistance to a client in a matter unrelated to pending or contemplated litigation, but the lawyer would still have to satisfy MRPC 1.8(a) [Business Transaction] requirements, and also MRPC 1.7(b) [Conflict of Interest] since the lawyer would now be the client’s creditor.
v. E.g.: A lawyer cannot lend money to a client to pay for medical expenses if those medical expenses are related to the current personal injury case.
vi. Note: CA allows lawyers to loan money to their clients for any reason (even in connection with pending litigation), as long as there is informed consent in writing. CA lawyers must still satisfy the rules regarding business transactions.
f. A lawyer shall not accept compensation for representing a client from one other than the client unless:
i. the client gives informed consent;
ii. there is no interference with the lawyer's independence of professional judgment or with the client-lawyer relationship; and
iii. information relating to representation of a client is protected as required by Rule 1.6 [Confidentiality Rule].
g. A lawyer who represents multiple clients cannot arrange an aggregate settlement unless each client gives informed consent, in a writing signed by the client.
h. A lawyer shall not:
i. make an agreement prospectively limiting the lawyer's liability to a client for malpractice unless the client is independently represented in making the agreement; or
ii. settle a claim or potential claim for such liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel in connection therewith.
i. A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client (e.g. purchasing an interest in the real property that the client is suing for), except that the lawyer may:
i. Acquire a lien authorized by law to secure the lawyer's fee or expenses.
1. Acquiring a lien constitutes a business transaction, so the requirements of MRPC 1.8(a) need to be met.
ii. Contract with a client for a reasonable contingent fee in a civil case.
1. The fee can be the subject matter of litigation if it is truly contingent and not hypothetically so (e.g. stock in a corporation that would be valueless absent a favorable outcome).
iii. Note: CA allows lawyers to acquire a proprietary interest in the cause of action or subject matter of litigation with informed consent in writing (this is a curable conflict).
j. A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.
i. Note: Vicarious disqualification does not apply in this instance.
ii. Note: Even if the relationship is short of intimate, or if the intimate relations pre-existed the attorney-client relationship, MRPC 1.7 would likely apply and getting informed consent would be awkward.
k. The disqualification of one attorney because of a conflict of interest in Rules 1.8(a)-(i) is imputed to all others in his firm (vicarious disqualification). This excludes Rule 1.8(j) [Sexual Relations].
i. MRPC 1.10: applies vicarious disqualification to MRPC 1.7 unless the conflict of interest is based on a personal interest of the disqualified lawyer.
F. Hypo: A lawyer is advising a client with respect to the client’s plans to build a shopping center on Blackacre. May the lawyer buy Greenacre, an adjacent property, speculating that it will increase in value when the shopping center plans are announced?
a. If this transaction disadvantages the client in any way, this conduct would violate MRPC 1.8(b).
b. Even if there is no disadvantage to the client, there may be other issues of law (e.g. agency or fiduciary rules prohibiting self-dealing).
c. Even if there are no other issues of law, as a practical matter, this conduct may undermine the client’s trust in the lawyer. Prof. Buhai would nevertheless disapprove of this type of conduct.
G. Note: Mere fact of husband-wife relationship of lawyers on opposing sides does not create a conflict of interest. But it does heighten the risk that confidential information may be disclosed, so informed consent is needed by the clients on both sides.
H. CRPC 1.8 is similar, and the important differences are indicated above.
a. Notably, under the CRPC, most of the above situations can be cured by informed consent in writing.
I. Informed consent requires the disclosure of:
a. All facts and circumstances that may give rise to a conflict. MRPC 1.7, cmt 18.
b. A description of actual and reasonably foreseeable adverse consequences to the client. MRPC 1.7, cmt 18.
c. All implications of common representation (if multiple clients are represented), including the possible effects on loyalty, confidentiality and the attorney-client privilege, and the advantages and risks of multiple client representation. MRPC cmt 18, 29-33.
J. In CA, informed consent in writing must be accompanied by a written disclosure of the risks (the MRPC does not require the disclosure to be written).
K. Informed consent is not enough to cure a conflict. A lawyer must also reasonably believe that the client’s consent is not adverse to the client’s interest (disinterested lawyer test).
L. Hypo: A defendant is involved in a car accident and the plaintiff sues for $125,000 in damages. The defendant has an insurance policy with a liability limit of $100,000. The insurance company hires a lawyer to represent it and the defendant. The plaintiff then offers to settle for $90,000. What should the lawyer do?
a. In such an instance, the lawyer’s primary responsibility is to the insured, and he should probably advise the defendant to settle. If there is a conflict with the insurance company (e.g. if the insurance company doesn’t want to settle), the lawyer may have to withdraw from dual representation so that independent Cumis counsel can be appointed for the insured separate from counsel for the insurer. See Employers Insurance of Wausau v. Albert D. Seeno Construction Co.
M. MRPC 3.7(a): A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless:
a. the testimony relates to an uncontested issue;
b. the testimony relates to the nature and value of legal services rendered in the case; or
c. disqualification of the lawyer would work substantial hardship on the client.
i. CRPC 3.7 is the same, except that this particular exception is replaced by one requiring informed written consent from the client.
ii. In practice, the CRPC is similar to the MRPC because a client will likely not consent unless disqualification would work substantial hardship on him.
iii. In CA, at common law, a lawyer that testifies adversely to his client is automatically disqualified.
N. Note: MRPC 3.7(a) does not apply if the lawyer was a witness, but not the only one (and therefore not “necessary”).
O. MRPC 3.7(b): A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm is likely to be called as a witness unless precluded from doing so by MRPC 1.7 [Conflict of Interest] or MRPC 1.9 [Duties to Former Clients].
P. Hypo: Suppose a lawyer represents a client in settlement discussions and the negotiations fail. There is now a chance that the lawyer will be called to testify about certain statements the client said during negotiations. The opposing party can move to disqualify the lawyer unless doing so would work a substantial hardship on the client. If the opposing party successfully moves, can another lawyer from the lawyer’s firm now represent the client?
a. No, if the lawyer’s testimony would be adverse to the client. In this case, the lawyer has a conflict of interest with the client that is imputed to every lawyer in his firm. MRPC 1.10.
b. On the other hand, if the lawyer’s testimony would be beneficial to the client, there is no conflict of interest that would be imputed to the other lawyer.
Conflicts of Interest: Common Representation
A. In the common representation context, there is always a significant risk that representation of one client will be materially limited by the lawyer's responsibilities to another client. Therefore, the conditions of MRPC 1.7(b) (informed written consent, the disinterested lawyer test, etc), must be met.
B. MRPC 1.7, cmt 28: Common representation is permissible where the clients are generally aligned in interest.
C. MRPC 1.7, cmt 29: Ordinarily, the lawyer will be forced to withdraw from representing all of the clients if the common representation fails. In some situations, the risk of failure is so great that multiple representation is plainly impossible (e.g. contentious litigation or negotiations between them are imminent or contemplated).
D. MRPC 1.7, cmt 30: The prevailing rule is that, as between commonly represented clients, the attorney-client privilege does not attach.
E. MRPC 1.7, cmt 31: The lawyer should at the outset advise each client that information will be shared (no duty of confidentiality as between clients) and that the lawyer will have to withdraw if one client decides that some matter material to the representation should be kept from the other. In limited circumstances, a lawyer may proceed when the clients have agreed that the lawyer will keep certain information confidential.
F. Note: A lawyer can serve as a third-party neutral, but must inform unrepresented parties that he is not representing them. MRPC 2.4.
Conflicts of Interest: Former Clients
A. MRPC 1.9 governs conflicts of interests between current and former clients. CRPC 1.9 is substantially the same.
B. A conflict of interest involving former clients (or former clients of a law firm the lawyer has previously associated with and about whom the lawyer had acquired confidential information material to the matter) exists when:
a. The matters involving the former client and the current client are the same or substantially related and
i. E.g. if a lawyer had formerly represented a plaintiff in a contracts case against a defendant, there is no conflict of interest if the lawyer now represents the defendant in an unrelated case adverse to the plaintiff. 
ii. Note: Look to whether the lawyer acquired confidential information about the former client that can now be used against the former client in the present case. If so, the matters are likely substantially related, and the former client is unlikely to give written consent if the former client’s interests are materially adverse to the current client’s interests (and such consent may not be valid under the disinterested lawyer test).
iii. Note: For concurrent clients (MRPC 1.7), a conflict may exist even if the matters involving the clients are not the same or substantially related (they just have to be materially adverse to each other).
b. the current client’s interests are materially adverse to the interests of the former client.
i. E.g. if two plaintiffs are involved in a civil suit, and the lawyer for one plaintiff gets fired, the lawyer can represent the other plaintiff because the interests of the plaintiffs are not materially adverse to each other.
C. The conflict can only be cured by the former client’s informed consent, confirmed in writing.
a. Even then, the lawyer may not use information relating to the former representation to the disadvantage of the former client (unless it has become generally known), and the lawyer may not reveal such information (whether or not it has become generally known).
b. Note: If the lawyer has a large amount of sensitive information relating to the former representation that could be used to disadvantage the former client, the conflict of interest is likely incurable in that courts would not accept even informed written consent (invalid under the disinterested lawyer test).
Conflicts of Interest: Prospective Clients
A. MRPC 1.18(b): Even when no client-lawyer relationship ensues, a lawyer who has learned information from a prospective client shall not use or reveal that information, except as Rule 1.9 would permit with respect to information of a former client.
B. MRPC 1.18(c): A lawyer subject to paragraph (b) shall not represent a client with interests materially adverse to those of a prospective client in the same or a substantially related matter if the lawyer received information from the prospective client that could be significantly harmful to that person in the matter, except as provided in paragraph (d). This disqualification is imputed to other lawyers in the same firm, except as provided in paragraph (d).
C. MRPC 1.18(d): When the lawyer has received disqualifying information as defined in paragraph (c), representation is permissible if:
a. both the affected client and the prospective client have given informed consent, confirmed in writing, or
b. the lawyer who received the information took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective client; and
i. the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and
ii. written notice is promptly given to the prospective client.
Conflicts of Interest: Imputed Disqualification
A. MRPC 1.10 governs imputed disqualification, generally. A conflict by one lawyer in a firm, if not personal, is generally imputed to all other lawyers in a firm (e.g. financial interest of one lawyer is imputed to all other lawyers), but can be cured (e.g. in the manner prescribed by MRPC 1.7(b)).
a. Cmt 4: Does not apply to nonlawyers like paralegals or legal secretaries.
B. Every lawyer at a firm who represents a client is conclusively presumed to have learned of confidential information from that client.
C. A lawyer who leaves a firm is conclusively presumed to know confidential information of all the clients at the firm while he was there. State Farm Mutual Automobile Insurance Company v. K.A.W.
a. But the lawyers remaining at the firm are no longer presumed to know the confidential information of the former clients of the departing lawyer (although it may still be shown that some of the lawyers remaining at the firm have knowledge of such confidential information). Goldberg v. Warner/Chappell Music, Inc.; see also MRPC 1.10(b)(2).
b. Even if no lawyers no know of the confidential information, a law firm cannot represent a client in a matter materially adverse to a previous client in a matter that is the same or substantially related to that in which the formerly associated lawyer represented a previous client. MRPC 1.10(b)(1).
D. A lawyer who enters a firm is presumed to have brought confidential information from former clients to the firm and that knowledge is imputed to all other employees of the firm. This presumption can be overcome if (MRPC 1.10(a)(2)):
a. the disqualified lawyer is timely screened from any participation in the matter involving the former client and is apportioned no part of the fee therefrom;
b. written notice is promptly given to any affected former client to enable the former client to ascertain compliance with the provisions of this Rule, which shall include a description of the screening procedures employed, and other written requirements; and
i. Whether the screening procedures are sufficient is determined by the Rosenfeld factors (structural divisions, likelihood of contact between the screened lawyers and the lawyers involved, safeguards preventing access to sensitive files, timeliness of the implementation of screening procedures, etc).
c. certifications of compliance with these Rules and with the screening procedures are provided to the former client by the screened lawyer and by a partner of the firm, at reasonable intervals upon the former client's written request and upon termination of the screening procedures.
E. There is a conflict of interest if a lawyer knows of confidential information about a former client (actually or vicariously), there is a substantial relationship between the matters involved in former and current representation, and the current client’s interests are materially adverse to the interests of the former client. See MRPC 1.9.
F. MRPC 1.11 governs imputed disqualification for former government lawyers:
a. A lawyer is conclusively presumed to have acquired confidential information in a case or matter while working for the government only if he participated substantially and personally (he is not presumed to have acquired knowledge of all government issues). He therefore cannot represent a client in connection with the matter unless the appropriate government agency gives its informed consent, confirmed in writing.
b. A former government lawyer who enters a firm is presumed to have brought confidential information in matters he participated in substantially and personally at the government, unless (MRPC 1.11(b)):
i. the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and
ii. written notice is promptly given to the appropriate government agency to enable it to ascertain compliance with the provisions of this rule.
G. MRPC 1.12 governs imputed disqualification for former judges, arbitrators, mediators or other third-party neutrals.
a. A lawyer is conclusively presumed to have acquired confidential information in a matter he participated substantially and personally as a third-party neutral. He therefore cannot represent a client in connection with the matter unless all parties to the proceeding informed consent, confirmed in writing.
b. A former third-party neutral who enters a firm is presumed to have brought confidential information in matters he participated in substantially and personally as a third-party neutral, unless (MRPC 1.12(c)):
i. the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and
ii. written notice is promptly given to the parties and any appropriate tribunal to enable them to ascertain compliance with the provisions of this rule.
iii. Note: Especially for a former judge, if the former judge had acquired substantial amounts of sensitive information, no amount of screening may remove the taint from the firm he now works at. Cho v. Superior Court.
c. MRPC 1.12(b): A lawyer shall not negotiate for employment with any party in a matter in which the lawyer is participating personally and substantially as a third-party neutral.
i. A lawyer serving as a law clerk to a judge or other adjudicative officer may negotiate for employment with a party in which the clerk is participating personally and substantially, but only after the lawyer has notified the judge or other adjudicative officer.
Organizations as Clients
A. MRPC 1.13(a): A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.
B. MRPC 1.13(b): If a lawyer for an organization knows that a person associated with the organization is engaged in action, intends to act, or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, the lawyer shall refer the matter to higher authority in the organization (including the highest authority if necessary), unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do so.
C. MRPC 1.13(c): If, despite the lawyer's efforts, the highest authority that can act on behalf of the organization insists upon or fails to address in a timely and appropriate manner an action, or a refusal to act, that is clearly a violation of law reasonably certain to result in substantial injury to the organization, the lawyer may reveal information relating to the representation irrespective of MRPC 1.6 [Confidentiality Rule] to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization.
D. MRPC 1.13(d): Paragraph (c) shall not apply with respect to information relating to a lawyer's representation of an organization to investigate an alleged violation of law, or to defend the organization or a constituent associated with the organization against a claim arising out of an alleged violation of law.
E. MRPC 1.13(e): A lawyer who reasonably believes that he has been discharged because of the lawyer's actions taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances that require or permit the lawyer to take action under either of those paragraphs, shall proceed as the lawyer reasonably believes necessary to assure that the organization's highest authority is informed of the lawyer's discharge or withdrawal.
F. MRPC 1.13(f): In dealing with an organization's constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization's interests are adverse to those of the constituents with whom the lawyer is dealing.
a. E.g. if a constituent might not understand that a lawyer is representing the company, and not them, the lawyer must explain this to him.
G. MRPC 1.13(g): A lawyer representing an organization may also represent any of its constituents, subject to the provisions of MRPC 1.7 [Conflict of Interest Rules]. If the organization's consent to the dual representation is required by MRPC 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders.
Transactions with Non-Clients
A. MRPC 4.4(a): A lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person.
B. MRPC 4.4(b): A lawyer who receives a document relating to the representation of the lawyer’s client and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender.
C. Law firms often include confidentiality disclaimers on their communications. E.g.:
a. “This transmission is confidential between the sender and the intended receiver. If you are not the intended receiver, please do not copy or forward this transmission, and do not read past this cover sheet. Rather, do one of the following: 1) Destroy this transmission; or 2) Forward this transmission to the intended receiver, and notify the sender immediately.”
D. Attorneys have a duty not just to their clients, but also to the justice system.
E. In Rico v. Mitsubishi Motors Corporation, an attorney came across the work product of opposing counsel. Despite recognizing what it was, he gave copies to his co-counsel and his experts, all of whom studied the document. The court disqualified him from representation for that reason.
a. Even if the attorney came across the documents inadvertently, the attorney inappropriately examined the document more than was necessary to ascertain whether the document was privileged and did not notify opposing counsel.
Candor and Fairness
A. MRPC 3.3(a): A lawyer shall not knowingly:
a. make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer;
i. Candor is especially important in bar applications. In re Braun.
b. fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or
i. Do not need to disclose law in a non-controlling jurisdiction, or law that is related but not directly adverse.
ii. Only need to disclose adverse facts (as opposed to adverse law) in an ex parte proceeding. See MRPC 3.3(d) below.
c. offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.
i. An attorney has discretion in introducing evidence he only reasonably believes is false, and probably shouldn’t (but must for the testimony of a criminal defendant) because introducing such evidence could hurt his reputation.
ii. The Fifth, Sixth, and Fourteenth Amendments guarantee a criminal defendant’s right to testify on his own behalf. Rock v. Arkansas.
iii. An attorney who knows a criminal defendant will falsely testify (after trying to convince him not to, and after explaining the consequences) generally should seek to withdraw (MRPC 1.16(a)(1), mandatory withdrawal if representation will result in violation of the MRPC). If the court does not permit withdrawal (MRPC 1.16(c)), the lawyer must disclose his knowledge of the pending false testimony (the court can then take appropriate measures, including revealing this fact to the jury, etc).
1. Although MRPC 3.3 cmt 7 defers to local law, e.g. see the narrative testimony approach below.
iv. Note: CA takes the narrative testimony approach: A lawyer should not seek to withdraw or disclose the defendant’s intention to falsely testify. Instead, a lawyer should allow the defendant to testify in a free narrative manner. In closing arguments, the lawyer cannot rely on any of the defendant’s false testimony. People v. Johnson.
v. Note: Cmt 8: A lawyer’s knowledge that evidence is false, however, can be inferred from the circumstances. Thus, although a lawyer should resolve doubts about the veracity of testimony or other evidence in favor of the client, the lawyer cannot ignore an obvious falsehood.
vi. Note: Disclosure to the tribunal may be necessary even if the false statement is made during deposition (and not trial), since a deposition is part of the overall proceedings.
vii. An attorney who comes to know of the falsity of his client’s testimony should encourage his client to recant (explaining the consequences). If the client refuses, the attorney should make a noisy withdrawal, or if that is not enough to remedy the situation, inform the judge.
1. Note: CA does not permit a noisy withdrawal, so a lawyer in this situation will likely have to inform the judge.
2. Note: An attorney who comes to know of the falsity of material evidence after the proceeding is over does not need to disclose it, see MRPC 3.3(c) below.
B. MPRC 3.3(b): A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. This overrides MRPC 1.6 [Confidentiality Rule].
a. This is a requirement for crime or fraud, not an option like the broader exceptions in MRPC 1.6.
C. MPRC 3.3(c): The duties [above] continue to the conclusion of the proceeding, and overrides MRPC 1.6 [Confidentiality Rule].
D. MPRC 3.3(d): In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse.
E. CRPC 3.3 is similar.
F. MRPC 3.5(a)-(b): A lawyer shall not seek to influence by means prohibited by law or communicate ex parte with (unless authorized to do so by law or court order) a judge, juror, prospective juror, or other official.
a. Can communicate with opposing counsel directly.
b. But cannot communicate with the person the opposing counsel is representing. MRPC 4.2.
c. Cannot hire someone to contact jurors for you if it would be inappropriate for you to do so.
d. Can still search for public information about the juror without contacting the juror.
e. Local rules govern informing the court about certain matters.
f. Note: If a juror initiates, a lawyer should indicate that he cannot communicate with the juror. If the juror discloses material information (e.g. about deliberations) before the lawyer can avoid it, a communication has occurred and the lawyer should still notify the judge (who may admonish the juror, remove the juror, declare a mistrial, etc).
G. MRPC 3.5(c): A lawyer may communicate with a juror or prospective juror after discharge of the jury unless:
a. the communication is prohibited by law or court order; or
b. the juror has made known to the lawyer a desire not to communicate; or
c. the communication involves misrepresentation, coercion, duress or harassment.
i. It is appropriate to ask jurors to contact you if they are contacted by the opposing counsel, or to ask to be present for any interviews granted to the adverse side. It is inappropriate to suggest that the other side will inappropriately contact them, that their decision may be falsely attacked and overturned, etc. Lind v. Medevac, Inc.
H. MRPC 3.5(d): A layer may not engage in conduct intended to disrupt a tribunal (e.g. rude remarks).
a. Similar to Cal. Bus. & Prof. Code § 6068, which requires an attorney to maintain respect for courts and judges.
b. Intentional disruption is unethical. Matter of Vincenti. See also MRPC 4.4 (using means that have no substantial purpose other than to embarrass, delay, or burden a third person).
I. CRPC 3.5 is similar but more explicit.
J. MRPC 4.2: In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.
a. Cmt 7: With regards to a represented organization, an attorney may not communicate with a constituent of the organization:
i. who supervises, directs or regularly consults with the organization’s lawyer concerning the matter or
ii. has authority to obligate the organization with respect to the matter or 
iii. whose act or omission in connection with the matter may be imputed to the organization for purposes of civil or criminal liability.
b. Cmt 7: Consent of the organization’s lawyer is not required for communication with a former constituent.
i. Note: Some jurisdictions hold that if a former constituent’s act or omission in connection with the matter may be imputed to the organization, then consent of the organization’s lawyer is required. Prof. Buhai holds to this approach.
c. Cmt 7: If a constituent of the organization is represented in the matter by his or her own counsel, the consent by that counsel to a communication will be sufficient for purposes of this Rule.
d. Note: The parties themselves can still communicate with each other, but a lawyer cannot direct his client to communicate with the other party directly.
e. Should always err on the side of caution, because information can always be obtained through a deposition.
K. CPRC 4.2 is similar.
L. MRPC 4.3: In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. The lawyer shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client.
M. MRPC 4.1: In the course of representing a client a lawyer shall not knowingly:
a. make a false statement of material fact or law to a third person; or
i. Most courts will allow a lawyer, during negotiations, to say “my client will not accept anything less than $20K” even if he knows his client will accept something less (this is categorized as puffing).
1. For this class, Prof. Buhai views the statement above as a false statement in violation of 4.1 (should tell the truth).
ii. During a settlement conference, it is inappropriate to lie to a judge who asks “do you have the authority to settle for $20K.”
b. fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by MRPC 1.6 [Confidentiality Rule].
N. CRPC 3.3 and Cal. Bus. & Prof. Code § 6068 make statements about the duty of an attorney to employ such means only as are consistent with the truth, similar to MRPC 4.1.
O. MRPC 8.4(a): It is professional misconduct for a lawyer to violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another.
a. Cannot have someone do something you otherwise could not do.
P. MRPC 8.4(b)-(c): It is professional misconduct for a lawyer to commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects; engage in conduct involving dishonesty, fraud, deceit or misrepresentation. Iowa Supreme Court Board of Professional Ethics and Conduct v. Jones.
Communication with Witnesses
A. Informal contact with a lay witness unrepresented in the matter is permissible.
a. However, a lawyer cannot contact a lay witness represented in the matter (only his lawyer). MRPC 4.2.
B. Contact with an expert witness of the opposing side is impermissible.
a. An expert witness is usually not testifying about what he has seen at the event but about his expert opinion, and is usually paid a fee by the opposing side to testify.
b. Must contact opposing counsel instead.
C. MRPC 3.4(b): A lawyer shall not falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law.
a. Cmt 3: Lay witnesses can be compensated for expenses but may not be paid a fee for testifying, expert witnesses can be paid a fee but such a fee cannot be contingent on the outcome.
b. See CRPC 3.4(d) below for an elaboration.
D. CRPC 3.4(d) (effectively the same but more explicit): A lawyer shall not directly or indirectly pay, offer to pay, or acquiesce in the payment of compensation to a witness contingent upon the content of the witness’s testimony or the outcome of the case. Except where prohibited by law, a lawyer may advance, guarantee, or acquiesce in the payment of:
a. expenses reasonably incurred by a witness in attending or testifying;
b. reasonable compensation to a witness for loss of time in attending or testifying; or
i. This includes lost wages. According to Prof. Buhai, a general compensation for “loss of time” is inappropriate if unsupported by evidence showing concrete losses (e.g. likely inappropriate if the witness does not have a job).
c. a reasonable fee for the professional services of an expert witness.
E. It is appropriate for a lawyer to coach his own witnesses, but it is inappropriate for a lawyer to induce (overtly or covertly) a witness to testify to something he knows is false (MRPC 3.3(a)(3), offering evidence a lawyer knows is false).
Communication with the Public
A. MRPC 3.6(a): A lawyer who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that the lawyer knows or reasonably should know will be disseminated by means of public communication and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.
B. MRPC 3.6(b): Notwithstanding paragraph (a), a lawyer may state:
a. the claim, offense or defense involved and, except when prohibited by law, the identity of the persons involved;
b. information contained in a public record;
c. that an investigation of a matter is in progress;
d. the scheduling or result of any step in litigation;
e. a request for assistance in obtaining evidence and information necessary thereto;
f. a warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists the likelihood of substantial harm to an individual or to the public interest; and
g. in a criminal case, in addition to the above:
i. the identity, residence, occupation and family status of the accused;
ii. if the accused has not been apprehended, information necessary to aid in apprehension of that person;
iii. the fact, time and place of arrest; and
iv. the identity of investigating and arresting officers or agencies and the length of the investigation.
C. MRPC 3.6(c): Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer's client. A statement made pursuant to this paragraph shall be limited to such information as is necessary to mitigate the recent adverse publicity.
D. MRPC 3.6(d): No lawyer associated in a firm or government agency with a lawyer subject to paragraph (a) shall make a statement prohibited by paragraph (a).
Special Duties of Prosecutors
A. MRPC 3.8(g): When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood that a convicted defendant did not commit an offense of which the defendant was convicted, the prosecutor shall:
a. promptly disclose that evidence to an appropriate court or authority, and
b. if the conviction was obtained in the prosecutor’s jurisdiction,
i. promptly disclose that evidence to the defendant unless a court authorizes delay, and
ii. undertake further investigation, or make reasonable efforts to cause an investigation, to determine whether the defendant was convicted of an offense that the defendant did not commit.
B. MRPC 3.8(h): When a prosecutor knows of clear and convincing evidence establishing that a defendant in the prosecutor’s jurisdiction was convicted of an offense that the defendant did not commit, the prosecutor shall seek to remedy the conviction.
Miscellaneous
A. MRPC 3.4(c): A lawyer shall not knowingly disobey an obligation under the rules of a tribunal except for an open refusal based on an assertion that no valid obligation exists.
B. MRPC 3.4(e): A lawyer shall not in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused.
C. MRPC 3.4(f): A lawyer shall not request a person other than a client to refrain from voluntarily giving relevant information to another party unless:
a. the person is a relative or an employee or other agent of a client; and
b. the lawyer reasonably believes that the person's interests will not be adversely affected by refraining from giving such information.
D. MRPC 3.9: A lawyer representing a client before a legislative body or administrative agency in a nonadjudicative proceeding shall disclose that the appearance is in a representative capacity.
E. MRPC 6.4: A lawyer may serve as a director, officer or member of an organization involved in reform of the law or its administration notwithstanding that the reform may affect the interests of a client of the lawyer. When the lawyer knows that the interests of a client may be materially benefitted by a decision in which the lawyer participates, the lawyer shall disclose that fact but need not identify the client.
F. MRPC 1.14 regarding clients with diminished capacity.
G. MRPC 1.17 regarding the sale of a law practice.
H. MPRC 5.6 regarding the restriction on the right to practice.
a. CRPC 5.6(b) prohibits a lawyer from offering or making an agreement that precludes the reporting of a violation of the rules. No such provision exists under the MRPC.
I. MRPC 5.7, which applies the MRPC to a lawyer’s law-related services in circumstances that are not distinct from the lawyer's provision of legal services to clients.
a. CA has no comparable rule, but generally prohibits lawyers and non-lawyers from jointly owning a business if any part of that business provides legal services. CA does not prohibit lawyers and non-lawyers from jointly owning a business if it provides no legal services.
J. MRPC 6.5 regarding relaxed conflict of interest requirements for short-term limited legal services set up under the auspices of a court or non-profit (don’t need to screen for conflict of interest, actual knowledge of conflict of interest is required for discipline).
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