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ETHICAL LAWYERING
Bar Admission
a. Authority

1. State supreme court has ultimate say in enforcing ethical rules

b. California Bar Admission Requirements B&P 6060: requires good current moral character and minimal competence
1. At least 18 years of age 6060 (a)

2. Good moral character 6060 (b) (mental health records)
· Defined: “’Good moral character’ has traditionally been defined as the absence of conduct imbued with elements of ‘moral turpitude.’  It includes, ‘qualities of honesty, fairness candor, trustworthiness, observance of fiduciary responsibility, respect for and obedience to the laws of the state and nation, and respect for the rights of others and for the judicial process.’”  Garcia (Ca. Supreme Court).  
· Tends to focus on dishonesty, rather than “morality,” but at some point conduct society considers so immoral to be repugnant, e.g. child molester, or white supremacist, will bar you.
· No automatic disqualification for commission of a felony or misdemeanor, even (potentially) murder
3. 2 years of college or the examination equivalent 6060 (c)

4. Registered w/ Bar w/in 90 days after beginning the study of law 6060 (d) 

5. One of the following (6060(e)):

· J.D. or LL.B. by ABA accredited law school

· 4 year study:
· at law school authorized/approved to confer degrees requiring 270 hours or more per year (but if foreign school that is not common law-based, have to prove qualifications) 

· as pupil in law office or judge’s chambers (“reading for Bar”); or
· 864 hours of law study at state accredited law school 

6. Pass MPRE 6060(f)

7. Pass Baby Bar, if attending state accredited law school 6060(h)(1)

8. Pass Bar Exam (6060(g))
c. Moral Turpitude: 

1. Contrary to honesty and good morals In re Scott
2. Crimes, on their faces, involve moral turpitude: 

· Forgery

· Extortion

· Bribery

· Perjury

· Robbery

· Embezzlement

· Theft

· Murder

· Child Molestation and any “other serious sexual offense”

· Money Laundering

3. Crimes that have been held to possibly involve moral turpitude: 

· Assault w/ a deadly weapon

· Tax offenses (moral  turpitude if involves dishonesty and deception)

· Drug offenses (not personal use, but moral turpitude if acting as principal/seller)

· Various insurance-related offenses 

· NOT “Simple” (misdemeanor w/o injury) drunk driving.  Matter of Duxbury, 4 Cal. State Bar. Rptr. 61, 64-66 (Rev. Dept. 1999)
d. MR 8.1 Bar Admission And Disciplinary Matters
An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplinary matter, shall not:
(a) knowingly make a false statement of material fact; or

(b) fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or knowingly fail to respond to a lawful demand for information from an admissions or disciplinary authority, except that this rule does not require disclosure of information otherwise protected by Rule 1.6.

e. CRPC 8.1 False Statement Regarding Application for Admission to Practice Law
(a)  An applicant for admission to practice law shall not, in connection with that person's* own application for admission, make a statement of material fact that the lawyer knows* to be false, or make such a statement with reckless disregard as to its truth or falsity. 

(b)  A lawyer shall not, in connection with another person's* application for admission to practice law, make a statement of material fact that the lawyer knows* to be false. 

(c)  An applicant for admission to practice law, or a lawyer in connection with an application for admission, shall not fail to disclose a fact necessary to correct a statement known* by the applicant or the lawyer to have created a material misapprehension in the matter, except that this rule does not authorize disclosure of information protected by Business and Professions Code section 6068, subdivision (e) and rule 1.6. 

(d)  As used in this rule, "admission to practice law" includes admission or readmission to membership in the State Bar; reinstatement to active membership in the State Bar; and any similar process relating to admission or certification to practice law in California or elsewhere. 

f. Cases: 

1. Kwansik v. State Bar – 
· K was a member of NY Bar, he was convicted of vehicular manslaughter, only criminal penalty was a $50 fine. Moves to FL, in hiding. Stipulates to pay back family of victim. Discharged debt because he declared bankruptcy. FL bar lets him in. CA bar admits him as well.
· Focus on moral character today. This wasn't enough to bar admission. 
2. In Re Garcia – undocumented immigrant, applying to CA bar. CA let him in free to represent clients even though his application was opposed by Obama DOJ. Undocumented people can sit for most bars. 

Disciplinary Matters
a. Presumption of Reciprocal Discipline: You’re in trouble in CA, DC has to honor it. 

1. Exceptions: 

· If DC was convinced I didn't get due process in CA

· A grave injustice would result

· Only a reprimand and not a full sanction 
b. Disbarment: most severe punishment

1. Attorney name is stricken from the roll of California attorneys by the California Supreme Court and they are ineligible to practice law. May be required to notify clients.
2. Under B&P §§ 6100 and 6101, an attorney may be suspended or disbarred for: 
· Conviction of a felony or misdemeanor, involving moral turpitude 
· (1) an element of the offense is the specific intent to deceive, defraud, steal, or make or suborn a false statement, or involved moral turpitude, or (2) the facts and circumstances of the offense involved moral turpitude B&P 6102(c).  

· Prosecution (DA, City Attorney) must notify State Bar if an attorney’s being charged with a felony or misdemeanor, regardless of whether it is a crime of moral turpitude or not. 

· Upon any conviction, within 5 days, Clerk must notify the State Bar (Office of Chief Trial Counsel). Does not matter if it involves moral turpitude. 
3. Grounds for suspension or disbarment: 

· attorney willfully disobeys or violates an order of the court, which he or she ought, in good faith, to do or forebear,  B&P 6103.

· Good faith: if you think it’s an illegal order or unfair order, you can say in good faith you shouldn't have to do it.

· attorney says they’re an attorney for someone and they’re not B&P 6104. 
· attorney lets his name to be used as attorney by another person who is not an attorney B&P 6105.
· Attorney commissioned any act involving moral turpitude, dishonesty or corruption: 
· regardless committed in the course of his relations as an attorney and 

· regardless whether the act is a felony or misdemeanor or not B&P 6106.
· Attorney advocating to overthrow the United States by force, violence or other unconstitutional means. B&P 6106.1.
c. Self-Reporting Duties: B&P 6068(i), (o)
1. Must cooperate and participate in any disciplinary investigation or proceeding. Should not deprive of 5th amendment rights – don't have to incriminate yourself. B&P 6068(i)
2. Must report to State Bar, within 30 days of knowledge of: B&P 6068(o)
· 1. 3 + lawsuits in a 12-month period against the attorney for malpractice or other wrongful conduct in a professional capacity

· 2. judgment against the attorney in a civil action for fraud, misrepresentation, breach of fiduciary duty, or gross negligence committed in a professional capacity
· 3. imposition of judicial sanctions against the attorney, except for sanctions for failure to make discovery or monetary sanctions of less than one thousand dollars ($1,000) 
· 4. indictment or information charging a felony against the attorney
· 5. conviction of the attorney of a felony or misdemeanor committed in the course of practice of law 
· 6. discipline against the attorney by a professional or occupational disciplinary agency or licensing board, whether in California or elsewhere
· 7. Reversal of judgment in a proceeding based in whole or in part upon misconduct, grossly incompetent representation, or willful misrepresentation by an attorney
· 8. “against the attorney” includes proceedings against a firm you’re a part of and law corporation a shareholder of 
· unless the matter has to the attorney's knowledge already been reported by the law firm or corporation.

3. Consequence of failing to self-report?
· Bar discipline only. B&P § 6068(o)(10).
d. Misconduct: MR 8.4/ CRPC 8.4
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e. Authority to Discipline MR 8.5(a) 
1. Provide/offer services in the jx. 

· Lawyer admitted to practice in CO is subject to discipline in CO, regardless of where it was committed. 

· If in another state, both states have authority to discipline. 

MR 8.5(a) A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer’s conduct occurs.  A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any legal services in this jurisdiction.  A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct.
f. Choice of Law MR 8.5(b) 

1. If the predominate effect of conduct is in NY but actually occurred in CO, could be subject to NY law
· However, if I’m in CO and I think it's a CO company and reasonably believe my statement will be felt in CO, then rules of CO, not NY. 

MR 8.5(b) . . . the rules of professional conduct to be applied shall be as follows:
(1) for conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in which the tribunal sits . . .

(2)  for any other conduct, the rules of the jurisdiction where the conduct occurred . . .

[but] . . . if the predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to the conduct.

[However] . . . A lawyer shall not be subject to discipline if the  lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer’s conduct will occur.

g. Prohibited Discrimination, Harassment and Retaliation MR/CRPC 8.4.1
1. Can’t discriminate or retaliate
Unauthorized Practice of Law (UPL)
a. Summary: 

1. Non-Lawyer OK to: 

a. Make a tribunal appearance (if authorized by statute)

b. Sell forms only (even if comes with written instructions)
c. Scrivener only 
d. Books – – non-lawyer (or lawyer not admitted in jurisdiction) author 
e. Established norms – CPA, tax preparers, real estate brokers 
i. Financial/estate planner – more problematic if tries to write will or give tax advice if not a lawyer.
f. Computer programs treated same as individuals – if all they do is take information customer types and puts that information into a form
i. Exception: some jx: the program can choose the form into which the information is typed and not engaged in UPL, like turbo tax. 

2. Need Lawyer: 

a. Tailored or customized legal advice about a specific matter, especially dealing with contracts, litigation, conveyances, or wills, probably need to be a lawyer.
b. UPL in CA consequences: 
1. Non-Attorney Convicted:

a. misdemeanor (up to 1 year in county jail + financial penalties set forth in B&P 6126.5
2. Former attorney:

a. misdemeanor or felony + financial penalties set forth in B&P 6126.5
b. If CA member is engaged in UPL, it is also a violation of CRPC 5.5(a) subjecting atty to disciplinary sanction (same for MR).

c. State Bar empowered to take over practice, (B&P 6180), but not federal practice before admin. agencies.

d.  Remedies available to clients under B&P § 6126.5, including restitution + damages.  (Illegal K)

i. CL gets restitution for any fees already paid; gets damages for fees to rectify errors; and UPL D must pay fees of AG, DA, exc.
B&P 6126(b): Any person who . . . has been suspended from membership in the State Bar, or has been disbarred, or has resigned from the State Bar with charges pending, and thereafter advertises or holds himself or herself as practicing law . . . is guilty of a crime punishable by imprisonment in the [state prison] or county jail [potential felony].
c. Employing an ineligible person CRPC 5.3.1
a. CRPC 5.3.1: Can’t employ/associate or assist anyone who is ineligible to perform certain services (ex: legal consultation, appear in proceeding, negotiate). May employ/associate or assist an ineligible (disbarred, suspended, resigned, inactive lawyer) person to perform research/drafting/clerical activities (drafting pleadings, briefs, communication about scheduling, attending a deposition). Have to tell bar and each CL before or at time of employing this person. Tell bar if person is terminated. Support activates are okay. 
d. Case: 
1. Florida Bar v. Brumbaugh – D has never been a member of FL bar, secretary advertising DIY divorces, wills, bankruptcies. UPL – worried about protection of the public. D cant advise clients and assist them in preparing forms. 
Multijurisdictional Practice; Pro Hac Vice Admission 

a. Multijurisdictional Practice 
a. MR 5.5(c): Can temporarily provide legal services by: 

i. Association

ii. Reasonably related proceeding, mediation/arbitration, if admitted to practice in that jx. 
(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably expects to be so authorized;

(3) are in or reasonably related to a pending or potential arbitration, mediation, or other alternative resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to the lawyer's practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission; or

(4) are not within paragraphs (c) (2) or (c)(3) and arise out of or are reasonably related to the lawyer's practice in a jurisdiction in which the lawyer is admitted to practice.

b. Pro Hac Vice Admission CRC 9.40 
a. Attorney in good standing can appear as council Pro Hac Vice. Need to associate with an attorney of record in CA. Cant apply if resident of CA, employed regularly in CA, engaged in business/other activities in CA. 
b. Can’t be admitted repeatedly

c. Must apply, including standing, where admitted to practice law
d. Subject to discipline by CA State Bar

e. Supreme court/ Ct of appeal may permit special expert to practice
(a) Eligibility
A person who is not a licensee of the State Bar of California but who is an attorney in good standing of and eligible to practice before the bar of any United States court or the highest court in any state, territory, or insular possession of the United States, and who has been retained to appear in a particular cause pending in a court of this state, may in the discretion of such court be permitted upon written application to appear as counsel pro hac vice, provided that an active licensee of the State Bar of California is associated as attorney of record. No person is eligible to appear as counsel pro hac vice under this rule if the person is:

(1)  A resident of the State of California;

(2)  Regularly employed in the State of California; or

(3)  Regularly engaged in substantial business, professional, or other activities in the State of California.

 (b) Repeated appearances as a cause for denial
Absent special circumstances, repeated appearances by any person under this rule is a cause for denial of an application.

 (c) Application
(1)  Application in superior court
A person desiring to appear as counsel pro hac vice in a superior court must file with the court a verified application together with proof of service by mail in accordance with Code of Civil Procedure section 1013a 

(2)  Application in Supreme Court or Court of Appeal
An application to appear as counsel pro hac vice in the Supreme Court or a Court of Appeal must be made as provided in rule 8.54

 (d) Contents of application
The application must state:

(1)  The applicant's residence and office address;

(2)  The courts to which the applicant has been admitted to practice and the dates of admission;

(3)  That the applicant is a licensee in good standing in those courts;

(4)  That the applicant is not currently suspended or disbarred in any court;

(5)  The title of each court and cause in which the applicant has filed an application to appear as counsel pro hac vice in this state in the preceding two years, the date of each application, and whether or not it was granted; and

(6)  The name, address, and telephone number of the active licensee of the State Bar of California who is attorney of record.

 (e) Fee for application
a reasonable fee not exceeding $50 to the State Bar of California 
(f) Counsel pro hac vice subject to jurisdiction of courts and State Bar
A person permitted to appear as counsel pro hac vice under this rule is subject to the jurisdiction of the courts of this state with respect to the law of this state governing the conduct of attorneys to the same extent as a licensee of the State Bar of California. The counsel pro hac vice must familiarize himself or herself and comply with the standards of professional conduct required of licensees of the State Bar of California and will be subject to the disciplinary jurisdiction of the State Bar with respect to any of his or her acts occurring in the course of such appearance. 

 (h) Supreme Court and Court of Appeal not precluded from permitting argument in a particular case
This rule does not preclude the Supreme Court or a Court of Appeal from permitting argument in a particular case from a person who is not a licensee of the State Bar, but who is licensed to practice in another jurisdiction and who possesses special expertise in the particular field affected by the proceeding.
c. UPL: Can’t assist anyone in UPL in another Jx
CRPC 5.5: cant assist anyone in UPL in another Jx
 (a) A lawyer admitted to practice law in California shall not: 
(1) practice law in a jurisdiction where to do so would be in violation of regulations of the profession in that jurisdiction; or 
(2) knowingly* assist a person* in the unauthorized practice of law in that jurisdiction. 
(b) A lawyer who is not admitted to practice law in California shall not: 
(1) except as authorized by these rules or other law, establish or maintain a resident office or other systematic or continuous presence in California for the practice of law; or 
(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law in California. 
MR 5.5: can’t assist anyone in violation of legal profession 
(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession in that jurisdiction, or assist another in doing so.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1) except as authorized by these Rules or other law, establish an office or other systematic and continuous presence in this jurisdiction for the practice of law; or

(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law in this jurisdiction.

Lawyer-Client Relationship

a. Creation and Maintenance
1. Retention Agreement (signed K) Contents: 
a. Scope of Representation, Staffing, Conflicts, Compensation, Client Identity (if issue) 

2. Absence of a written agreement: implied in fact K:

a. Many cases look at client’s subjective beliefs: whether or not a relationship was formed

b. Did punitive CL share confidential info with lawyer? Did attorney give advice? 

c. In the Matter of Anonymous – implied A/C relationship. Attorney gave trustee advice and documents. Attorney accused of conflict of interest with current case b/c formed relationship with trustee. Did they form a relationship?
i. Yes. Attorney provided professional advice, discussed fees, CL gave confidential info. Conflict of interest. 
b. Consequences of Formation: 
1. Duty of Competence  MR 1.1; CRPC 1.1
a. MR: Requires legal knowledge, skill, thoroughness and preparation reasonably necessary for representation 
b. CRPC: shall not intentionally, recklessly, grossly negligently or repeatedly fail to perform legal services, learning and skill and mental, emotional, physical ability to perform service
i. Don't have skills: may be competent by: 
1. Associating with another lawyer that lawyer reasonably believes is competent
2. Acquiring sufficient learning and skill 
3. Referring the matter whom lawyer reasonably believes is competent 
2. Duty of Diligence/Promptness  MR 1.3; CRPC 1.3
a. MR: no delay/procrastination, be prompt, should carry through to conclusion 
b. CRPC: commitment and dedication to the interest of the CL and does not neglect, disregard or delay a legal matter
3. Scope of Authority between Client and Lawyer MR 1.2; CRPC 1.2
a. MR/CRPC: listen to CL decisions about objectives of representation (1.4) and shall consult w/ CL how they are pursued. 
i. Substantial Right Decisions:

1. CL decides settlement. 
2. Criminal: plea, waive jury trial, and whether CL will testify. 
b. Attorney makes tactical decisions. 

4. Duty of Communication MR 1.4; CRPC 1.4; B&P 6068(m)
a. MR: inform CL of any decision with respect to CL’s informed consent, consult about means to accomplish goals, keep CL reasonably informed, comply with reasonable requests for info, consult with CL about any relevant limitation
b. CRPC: above and keep CL reasonably informed about significant developments. Promptly communicate plea bargains and any amount/terms of written settlement. 1.4.1
5. Duty of confidentiality MR 1.6; CRPC 1.6; B&P 6068(e)
6. Conflicts of Interest/Disqualification MR 1.7-1.12; CRPC 1.7-1.12 

7. Potential malpractice liability
8. A-C privilege; work product
9. Other attorneys can’t speak with client when represented by counsel (No Contact Rule; MR 4.2; CRPC 4.2
c. Client issues

1. Corporation (piece of paper) acts through its constituents, duty of loyalty to corporate entity, not the person who hired you. MR 1.13. 
d. Limitations on Representation
1. Lawyer Can Limit the scope of representation, CL consent required. 
a. MR 1.2(c): “A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent.”   

i. Informed Consent: MR 1.0(e) - the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct. 
b. CRPC 1.2(b): A lawyer may limit the scope of the representation if the limitation is reasonable* under the circumstances, is not otherwise prohibited by law, and the client gives informed consent.
2. Prospective Malpractice Waiver not allowed

a. MR 1.8(h): Can’t make an agreement limiting liability for CL malpractice 

b. CRPC 1.8.8: A lawyer shall not: K with a CL limiting the lawyer's liability to the CL for the lawyer's professional malpractice 
e. Safeguarding CL property CRPC/MR 1.15
1. Unearned fees/ unpaid disbursements  must be deposited into CL trust account 
a. All funds received or held by a lawyer or law firm for the benefit of a CL, or other person shall be deposited in labeled “Trust Account” 

2. Do not comingle lawyer/firm funds unless used to pay bank charges and must withdraw combined funds at earliest reasonable time. 
3. If disputed, monies must be kept separate (MR) or remain in trust fund account (CRPC);
4. Flat fee in advance for legal services may be deposited in lawyer operating account provided: lawyer provides in writing: 
a. CL can require the fee be deposited in a trust account until the fee is earned and the CL is entitled to a refund of any amount not earned, 
b. if fee > $1,000, CL agreement has to be in writing signed by CL.  
5. Client and third parties must be promptly notified when funds received, and “promptly deliver[ed] to client” when fixed and requested by client;

6. Office must have a lockable “safe” for securities and tangible CL “property” 

7. IOLTA – Bar gets interest on Client Accounts – funds public interest.

f. Agency Relationship between Lawyer and Client - implied A/C relationship 
8. “ . . . one important (and often overriding) factor is whether the client reasonably believed that such a relationship was being formed.”  See Cody v. Cody, 889 A.2d 733 (Vt. 2005), H&N - 275, n. 2; 

9. In the Matter of Anonymous, H&N  “the proper test is subjective; an important factor is whether the client believed the relationship existed.”; 

10. “[A]n important factor [in establishing the attorney-client relationship] is the putative client’s subjective belief that he is consulting a lawyer in his professional capacity and on his intent to seek professional advice.”  Id. 

11. “[I]n the preliminary consultation context, the existence of a relationship rests upon the client’s belief that he is consulting the lawyer in a professional capacity and has manifested his intention to seek legal advice.” Id. (emphasis added)

12. . . . whenever a person manifests the intent to create such a relationship and the lawyer either consents or fails to manifest a lack of consent. H- 233, n.1 (paraphrase of Restatement of the Law Governing Lawyers § 14)

13. The quotes on this and the previous (and next) slides describe what is known as an implied  A-C relationship based on implied K and agency principles.

14. “Another important factor to many courts is whether the putative client has shared confidential information with the lawyer.” H-276, n. 3.

15. In re: Anonymous, H – 273 “the relationship may be established when it is shown that the client seeks and receives the advice of the attorney on the legal consequences of the client’s past or contemplated actions.”

16. Id. 273 “Attorney-client relationships have been implied where a person seeks advice or assistance from an attorney, where the advice sought pertains to matters within the attorney’s professional competence and where the attorney gives the desired advice or assistance.” (all quotes - emphasis added)

g. Termination
1. MR 1.16, [Com. 1] “Ordinarily, representation is completed when the agreed upon assistance has been concluded.”

2. OR require: “act of the client indicating an unmistakable purpose to sever relations” (H&N 329) or “clear and unambiguous” notice of intent to withdraw
3. Withdrawal can be accomplished w/o “material adverse effect” on interests of the client MR 1.16(b)(1).;
a. Lawyer must:
i. Reasonable steps to protect client’s interests and avoid prejudice to client, e.g. sufficient notice, sufficient time to retain other counsel MR 1.16(d); CRPC 1.16(d)
ii. Return unpaid fees/expenses and client papers MR 1.16(d); CRPC 1.16(e)  

4. “Retaining Lien” not allowed in CA. id.
5. Continue duties of privilege and confidentiality

h. CL Right to Fire 

1. Absolute right to discharge lawyer at any time and for any reason.  Fracasse. 
2. MR 1.16 [Cmt. 4] “A client has the right to discharge a lawyer at any time, with or without cause, subject to liability for payment of the lawyer’s services.”

a. MR 1.16(a)(3) “mandatory withdrawal” if “lawyer is discharged.”

3. Issues:
a. “Retaining” Lien for unpaid fees CRPC 1.16(e) 
i. CA: no retaining Lien allowed (if CL owes lawyer $)

b. Appointed counsel in criminal cases  MR 1.16, Cmt. 5
i. Do have a right to defend yourself, but once trial has started, need courts permission to not be the attorney anymore
c. CL with diminished capacity can terminate

i. 1. Can’t discharge on evening of trial

ii. 2. CA: yes but no continuance given Hook. 

4. Lawyer has to carry on unless relationship terminated via MR 1.16 
i. Declining Representation – avoiding appointment by a tribunal

1. If permission for termination of a representation is required by the rules of a tribunal,* a lawyer shall not terminate a representation before that tribunal* without its permission. MR 1.16(c); CRPC 1.16(c)
2. MR 6.2 A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:

a. representing the client is likely to result in violation of the RPC or other law;

b. representing the client is likely to result in an unreasonable financial burden on the lawyer; or

c. the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer's ability to represent the client.
3. Letter declining representation to CL requires:

a. You have decided not to represent them, 
b. Reemphasize that you are not the lawyer
c. Your decision has nothing to do with the merits of the case. 
i. Never give an opinion on the merits of a case. 

d. CRPC 1.16 – release the client and refund the part of the fee not earned. 
j. Mandatory Withdrawal: MR/CRPC 1.16(a)
1. MR 1.16(a): Shall not represent a CL if: 
a. the representation will result in violation of the rules of professional conduct or other law;

b. lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent;

c. the lawyer is discharged.

2. CRPC 1.16(a): Must withdrawal if: 

a. Lawyer knows or reasonably should know if CL bringing an action, conducting a defense for the purpose of harassing/ maliciously injuring any person
b. the lawyer knows* or reasonably should know* that the representation will result in violation of these rules or of the State Bar Act 

c. Lawyer’s mental/physical condition makes it unreasonably difficult to carry out representation
d. CL discharges the lawyer 
e. Note: no “other law” provision
3. Hypo: Say you know a witness will perjure herself.  That’s a violation of “other law” (and a violation of Rules – 3.3). You know it’s perjury b/c your client told you.  How do you tell court why you must withdraw w/o revealing client confidences?

a. MR – sufficient to say "professional considerations require me to withdrawal.” 
b. MR: have to breach CL confidence if a court orders you to say why. 
i. VS CRPC: Not required. You can't tell the judge, CA is very strict on keeping CL confidences. 
k. Permissive Withdrawal: MR/CRPC 1.16(b)
1. MR 1.16(b): A lawyer may withdraw from representation if:
a. Withdrawal can be accomplished w/o “material adverse effect” on interests of the client;

b. Client persists in course of action involving the lawyer’s services that lawyer reasonably believes is crime or fraud;

c. Client has used lawyer to perpetrate a crime or fraud;

d. Client insists on taking an action the lawyer believes is repugnant or with which lawyer has fundamental disagreement;  

e. Client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services after reasonable notice.

f. The representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client.

g. Other good cause exists.
2. CRPC 1.16(b): a lawyer may withdraw from representing a client if:

a.  (1) The client insists upon presenting a claim or defense in litigation, or asserting a position or making a demand in a non-litigation matter, that is not warranted under existing law and cannot be supported by good faith argument for an extension, modification, or reversal of existing law. . . .

b. (2) the client either seeks to pursue a criminal or fraudulent* course of conduct or has used the lawyer's services to advance a course of conduct that the lawyer reasonably believes* was a crime or fraud;* 

c. (3) the client insists that the lawyer pursue a course of conduct that is criminal or fraudulent;* 
d. (6) the client knowingly* and freely assents to termination of the representation; 

e. (7) the inability to work with co-counsel indicates that the best interests of the client likely will be served by withdrawal; 

f. (8) the lawyer's mental or physical condition renders it difficult for the lawyer to carry out the representation effectively; 

g. (9) a continuation of the representation is likely to result in a violation of these rules or the State Bar Act; or 

h. (10) the lawyer believes* in good faith, in a proceeding pending before a tribunal,* that the tribunal* will find the existence of other good cause.
3. Payment/CL Relationship Issues
a. MR 1.16(b): A lawyer may withdraw if:

i. Client fails substantially to fill an obligation to the lawyer, w/ warning that lawyer will withdraw unless obligation is fulfilled;

ii. Representation will result in unreasonable financial burden or has been rendered unreasonably difficult by the client;

iii. Other good cause.  
b. CRPC 1.16(b): A lawyer may withdraw if: 

i. the CL breaches a material term of an agreement with, or obligation, to the lawyer relating to the representation, and the lawyer has given the client a reasonable* warning after the breach that the lawyer will withdraw unless the client fulfills the agreement or performs the obligation

ii. “by other conduct renders it unreasonably difficult for the member to carry out the employment effectively.”
l. Attorney Liability

1. Possible theories: 
a. Negligence, Breach of K, Breach of Fiduciary Duty, Intentional Torts: conversion, fraud.
2. Negligence Claim
a. Duty: (General Practitioner) – skill, diligence, and knowledge exercised by a reasonable, careful and prudent lawyer in the practice of law in the jurisdiction under similar circumstances

i. VS: (Specialist) – Skill and knowledge possessed and exercised by attorneys who practice that specialty. 

b. Breach
c. Causation: But for causation issue:
i. Litigation: “case within a case”
1. attorney not just limited to defenses raised by actual D but the defenses the OG D would have raised if the Lawyer never breached their duty. Have to show the client would have been successful in the underlying claim but for the negligence of the attorney.
ii. Transactional: “better deal” (than the one you got) was possible or “no deal” would have been better than the one you got.

d. Damages
i. Victorious P doesn't get attorney’s fees – American Rule
ii. Victorious P gets attorney’s fees back from “malpractice attorney” 
1. not for most of it, you have to spending $ undoing what malpractice attorney did. $ spent to correct the errors of the apprenticing attorney. 
iii. Victorious P can get lost punitive damages in underlying case
iv. Can’t get emotional distress damages 
3. Breach of Fiduciary Duty: 
a. Implicates duty of loyalty, honesty, and fidelity, and only those duties.  

b. Not general competence, so no complete overlap with malpractice

c. May have a different SOL; different remedies, including imposition of constructive trust

d. Both malpractice and breach of fiduciary duty claims may be brought in same action

e. No “case within a case” requirement
4. Ineffective Assistance of Counsel – Strickland Two part test: 
a. Serious Error requirement: Counsel made errors so serious that counsel was not functioning as the ‘counsel’ guaranteed by 6th amendment. Actions were “Outside the range of professional competent assistance” Factors: 

i. “Counsel is strongly presumed to have rendered adequate assistance and made all significant decisions in the exercise of reasonable professional judgment.”

ii. No list of rules of conduct possible; ABA rules are guides

iii. “Judicial scrutiny of counsel’s performance must be highly deferential.”

iv. “heavy measure of deference to counsel’s judgments.”

v. Strategic choices made after thorough investigation of law and facts are virtually unchallengeable; 

vi. Strategic choices made even without thorough investigation are OK if decision not to investigate thoroughly itself was reasonable, and we will presume that it was. [collectively H&N -170-71] 
b. Prejudice Requirement: Counsel’s performance prejudiced the D – show the counsel’s errors were so serious they deprive the D of a fair trial with a reliable result. Result of the proceeding would have been different.
c. Strickland applied: 

i. Glover v. U.S.- Failure to object to incorrect sentencing report = ineffective assistance.

ii. Wiggins v. Smith – failure to investigate evidence of defendant’s child abuse in penalty phase of death penalty case = ineffective assistance.
iii. Rompilla v. Board – failure to examine file regarding client’s previous convictions, which would show mental conditions, childhood abuse, etc.  Lawyer knew DA was going to use prior convictions to argue for death penalty = ineffective assistance.

5. Liability for other Attorney’s Misconduct MR 5.1, 5.2, 5.3, 8.3
a. MR 5.1: Managers shall make reasonable efforts to ensure firm is following RPC. Supervising attorney shall make reasonable efforts lower lawyer is following RPC. Lawyer is responsible for another lawyer’s violation if: 
i. Lawyer orders, or with knowledge of the conduct, ratifies;
ii. Lawyer is a partner or has direct supervisor authority and knows the conduct when its consequences can be avoided or mitigated and fails to take remedial action. 
b. MR 5.2: Lawyer is bound by RPC. Subordinate does not violate RPC if following a supervisor and it is a reasonable resolution of an arguable question of professional duty.  
c. MR 5.3: Non-lawyer employed/ associated by a lawyer: 
i. Partner/ manager shall make reasonable efforts to ensure the firm has measures giving reasonable assurance that person’s conduct is compatible with professional obligations of the lawyer. 

ii. Supervising lawyer shall make reasonable efforts to ensure that persons conduct is compatible with professional obligations of the lawyer.

iii. Lawyer shall be responsible for the conduct in violation of RPC if: 
1. Lawyer orders, or with knowledge of the conduct, ratifies

2. Lawyer is a partner or has direct supervisor authority and knows the conduct when its consequences can be avoided or mitigated and fails to take remedial action
d. MR 8.3: Required to report professional misconduct: Think Rule
i. Know (actual knowledge) another lawyer has committed a violation, has to report. 

ii. Note: CA deliberately did not adopt this rule. 
6. Relief from liability: mistake, excusable neglect FRCP 60(b)
a. [T]he court may relieve a party or a party's legal representative from a final judgment, order, or proceeding for the following reasons: 
i. mistake, inadvertence, surprise, or excusable neglect; 

ii. newly discovered evidence which by due diligence could not have been discovered in time to move for a new trial;

iii. fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation, or other misconduct of an adverse party; 

iv. the judgment is void; 

v. the judgment has been satisfied, released, or discharged; or 

vi. any other reason justifying relief from the operation of the judgment. 
b. Excusable neglect examples: Lawyer moves and doesn't get the mail, not fault of own, severe sickness of lawyer.
c. SOL 4 years/1 year: CA Code Civil Procedure 340.6

i. One year after P discovers or should have discover the facts constituting the wrongful acts or omission or four years from the date of wrongful act, whichever occurs first. 
ii. Exceptions to 1 year rule: Attorney contuse to represent the P in the specific subject matter in which wrongful act occurred. 
7. Cases
a. Togstad- P injured and paralyzed b/c medical malpractice. Miller, attorney D, told P she no longer had a legal claim. P didn't pursue a claim, consulted another attorney, but SOL ran out. Must the lawyer at a minimum review hospital records and consult with an expert?
i. Yes. Valid malpractice. P must prove: relationship existed, D was negligent, D’s actions were proximate cause of P’s damages, and but for D’s conduct, Ps would have been successful in their medical malpractice claim. Implied A/C relationship, attorney didn't research the claim at all. 
b. Viner v. Sweet – Sweet represented Viner’s in a transaction to purchase Dove. Viner’s filed malpractice action, 7 counts of negligence against Sweet. Viner’s argued that requiring a P in a transactional malpractice action prove attorney negligence was proximate cause of claimed damages would make it too difficult to get supporting evidence. 
i. Ct found: P has to prove complained of injuries would not have occurred but for the negligence of P’s counsel. Ct saw no difference between transactional and litigation.  
c. Clark v. Rowe – Comparative negligence applies in malpractice claims. P was 70% negligent and Attorney was 30%. Judgment in favor of attorney. 
d. Strickland – Two part test. D went on crime spree – violent crimes. Challenged convictions. Ct found no ineffective assistance of counsel, all the decisions were reasonable. Outcome would not have been changed with different counsel. 
m. Post-Relationship Duties
1. Upon termination: MR 1.16(b)(1):

i. Retaining lien not allowed in CA

ii. Protect CL

iii. Return unpaid fees/expenses/papers

Attorney-Client Privilege 

a. Cal. Evidence Code 954 – Privilege attaches to: 
a. Communications
b. Between “lawyer” and actual or potential clients 

i. Cal Evid Code 950: defines lawyer as an actual lawyer or someone who appears to a client to be a lawyer

c. Made with confidence

i. Logical relevance: relevant to the average person

ii. Legal relevance: we don't tell about prior convictions, not legally relevant even though logically that information is relevant. 

iii. Stroh, Kovel doctrine, accountant OK in financial matters

iv. Private investigators

v. Emails on employer computers, from personal email accounts

vi. Watch client’s social media accounts 
d. For purposes of seeking or obtaining legal advice 
i. Not dependent on retention of counsel

ii. In house: Business advice Lobbyists vs Lawyer – if you’re speaking as a lawyer, protected. Business advice is not protected. 

iii. Want to encourage free communication between lawyer and client
iv. Protect this information b/c Upjohn – We want clients to be advised knowledgably about their legal options. 

b. Corporate context: 

a. Communications which:

i. Concern a legal matter of interest to the corporation;

ii. Made to [or from] corporate counsel, acting as such, in order to secure [or provide] legal advice from counsel, and made at the direction of counsel or corporate superiors);

1. Often issue regarding whether “business” or “legal” advice

b. Made by corporate employees (at any level) about activities w/in scope of employees’ duties;

c. Considered “confidential” when made and kept as such after making.

i. HR Check of E-mail and other disclosure issues
c. Requirements: 
a. Privilege only prohibits compulsory disclosure of protected material under threat of subpoena
b. Privilege is held by CL, but must be asserted by the lawyer when he/she is present

c. Privilege survives death of lawyer and CL

i. CA: only survives until the estate is wrapped up of individual CL 
d. Exceptions to A/C Privilege 

a. Crime-Fraud Exception (Cal. Evid. Code § 956)

i. “The services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit a crime or a fraud.”

ii. Past crimes (obtained); I’m going to commit a crime (sought)
iii. Lawyer can be deposed as to communications
b. “Tarasoff” Exception (Cal. Evid. Code § 956.5)

i. The “lawyer reasonably believes that disclosure of any confidential communication relating to representation . . . is necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in the death of, or substantially bodily harm to, an individual.” 

c. Breach of attorney-client relationship (Cal. Evid. Code § 958)

i. If the client sues the lawyer, e.g., for malpractice, the filing of the suit acts as an implied waiver of the client’s privilege.

d. Competence of client to attested document (Cal. Evid. Code § 959)

i. Testimony by a lawyer as to whether a client was competent or not to sign a will or enter into a K, etc. is not barred by an attorney-client privilege. 
e. Note: A/C Privilege exceptions are also Confidentiality exceptions Fox Searchlight Pictures v. Paladino
e. Waiver Issues

a. Inadvertent waiver: accidentally send dox to other side 
i. Read no more than is necessary to ascertain material is privileged;
ii. Immediately notify opposing counsel of his or her possession of privileged materials
iii. Attempt to resolve amicably; if that doesn’t work:
iv. Resort to Court for guidance
v. Note: CL can waive by talking about information disclosed to lawyer. 
b. Rules: Inadvertent waiver
i. FRE 502
1. (a) –  only intentional waivers + documents  that in fairness should be considered together in federal proceedings = waiver

2. (b) – inadvertence + reasonable preventative steps + reasonable post-waiver actions =  no waiver
a. no duty to do a post-production check 

3. (d) – Federal court confidentiality order = binding on other cases.
ii. FRCP 26 - “return, sequester or destroy” inadvertently produced, confidential documents
iii. MR 4.4 (b): “A lawyer who receives a document relating to the representation of the lawyer’s client and knows or reasonably should have known that the document was inadvertently sent shall promptly notify the sender.”

iv. CRPC 4.4: Where it is reasonably apparent to a lawyer who receives a writing relating to a lawyer's representation of a client that the writing was inadvertently sent or produced, and the lawyer knows or reasonably should know that the writing is privileged or subject to the work product doctrine, the lawyer shall: 

1. (a) refrain from examining the writing any more than is necessary to determine that it is privileged or subject to the work product doctrine, and 

2. (b) promptly notify the sender.
a. Note: different from MR  

c. Joint Clients/Common Interests Cal Evid. Code §§ 912(b)
i. Waiver by one is not waiver by the other

ii. But, neither can claim privilege against the other in matters of joint client privilege if they sue each other

d. Waiver by lawyer 
i. Apparent vs. actual authority

e. Partial 
i. Waiver of a part of a document may require waiver of whole under “completeness” doctrine
f. Issues in A/C Privilege and Work Product Cases: 
a.   Does the privilege/doctrine attach;

i. Elements satisfied?
b.   If so, who holds the privilege/doctrine;

i. Only the holder has the right to waive it;

c.   Has it been waived

i. Consciously

ii. Inadvertently

iii. Via apparent authority
Work Product

a. FRCP 26 Work Product:
a. Attaches to a document or other tangible things (NOT to a conversation)
b. Created in anticipation of litigation (NOT in ordinary course of business)
i. Emails/Texts apply 

c. By or for part; by or for counsel; at counsel’s direction

b. Result of Work Product: 
a. When it attaches, work product provides protection against discovery of the particular document or thing and not from the information or facts on the document or tangible thing. 

c. 2 Types of Work Product: 
a. Pure/Opinion – consisting of mental impressions of attorney.

i. Rarely discoverable; only when “waived” or “put in issue” in the case – malicious prosecution.
b. Ordinary – everything else.

i. Discoverable when: 
1. substantial need for the material and 
2. inability to obtain substantial equivalent by other means.
d. Work Product Issues 
a. Selection and Compilation Exception

i. If you review a document in anticipation for a testimony given under oath, the other party is entitled to see all of that document. 
b. Experts/Waiver FRCP 26
i. FRCP 26: a party may not discover facts known or opinions held by an expert who has been retained in anticipation of litigation and who is not expected to testify. Protects theories or mental impressions of counsel shared with a testifying expert. 

ii. You can send work product to your testifying expert, no longer a waiver. 
c. Bad Faith/Waiver 
i. Party sues a lawyer for malicious prosecution or bad faith litigation, if material is reasonably expected to be used as an exhibit or evidence at trial, fully discoverable. 
d. (Secret recordings; lawyers order everything to do with nicotine)

e. Duration: survives even after death of CL. 
f. Ownership: CL can waive WP, can waive even if it’s attorney opinion. 
e. Cases: 

a. Upjohn – Attorney sent a questionnaire to employees about questions concerning illegal payments. IRS wanted the questionnaires, but Upjohn refused. The questionnaires were protected. This was facts, not communications. Protected b/c gave atty means to give legal advice. 
b. Rico v. Mitsubishi Motors – Vehicle rolled over, at deposition, Mitsubishi employee took notes. Other side received the notes inadvertently, inadvertent wavier. Must notify other counsel once realized documents were privileged. 
Duty of Confidentiality 

a. General Duty MR 1.6(a) vs. B&P 6068(e)(1)

a. A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent . . . MR 1.6(a)
i. vs.

b. It is the duty of an attorney . . . to maintain inviolate the confidence, and at every peril to himself or herself, to preserve the secrets, of his or her client. B&P 6068(e)(1).

i. “Confidences”: Communications which are protected by the attorney-client privilege. 

ii. “Secrets”: Information gained during the representation that client has explicitly or implicitly requested to be kept in confidence, or information which would be embarrassing or detrimental to the client if revealed.
iii. Only exception – Tarasoff 

b. Death/Bodily Harm Exception CRPC 1.6/ MR 1.6(b)(1)
a. May reveal information protected by B&P 6068(e)(1) extent lawyer reasonably believes necessary to:

i. prevent a criminal act that the lawyer reasonably believes is likely to result in death or substantial bodily harm 
ii. MR 1.6(b)(1) equivalent: “May… to prevent reasonably certain death or substantial bodily harm”
c. Exceptions MR 1.6
a. Client’s informed consent MR 1.6(a)
b. Implied authorization to carry out representation MR 1.6(a)
c. Secure legal advice about lawyer’s compliance with disciplinary rules MR 1.6(b)(4)
d. Establish claim or defense on behalf of the lawyer MR 1.6(b)(5):
i. In a controversy between lawyer and client

ii. To a criminal or civil claim against lawyer based on conduct in which the lawyer was involved;

iii. To respond to allegations in any proceeding concerning the lawyer’s representation of the client.
e. Comply with court order MR 1.6(b)(6)
f. LIMITS ON ALL: only the amount necessary to fulfill the goal of the exception 

d. Organization as CL, Required Reporting
a. MR 1.13(b): if lawyer of org knows the officer intends to violate law that might be imputed to org, lawyer shall refer to higher authority in the org eventually to the highest authority
b. CRPC 1.13(b): lawyer knows a constituent is acting in a violation of law reasonably imputable to the org and likely to result in substantial injury to the org, lawyer shall proceed as reasonably necessary to best interest of org. Unless not necessary for the best lawful interest of the org, shall refer to higher authority in org. Lawyer shall not reveal info in B&P 6068(e). 
c. “Loyal” Disclosure (loyal to the Org.) MR 1.13(c) 
i. If highest up in org doesn't act, lawyer may disclose of confidential info if reasonably believes it is reasonably certain to result in substantial injury to org. 
1. Only to extent necessary to prevent substantial injury to org. 
d. “Up the Ladder” Reporting Required by Sarbanes-Oxley 17 C.F.R. 205 (3)(b)
i. Federal law, now a crime if you don't report evidence of a material violation of law up the ladder. Publicly traded companies. Stuff that already happened doesn't apply. 
ii. Reporting up: Mandatory. Reporting out: digressionary. 

iii. Violation: Lawyer has to mandatory withdraw MR 1.16 & CA permissive withdrawal. 
iv. A lawyer who becomes aware “of evidence of a material violation” of law must report such violation to: 
1. Chief Legal Officer or C.E.O. (and if response is unavailing, to:); 

2. Audit Committee of the Board or

3. Board’s Qualified Legal Compliance Committee (outside directors) or the full Board.
v. Note: CA doesn't approve of this.

1. “A California attorney disclosing client confidences outside the corporate hierarchy in an attempt to rectify or mitigate the client’s . . . fraud . . . would be acting at his or her peril, facing the risk of both malpractice exposure and discipline for violating B&P 6068(e).”  

e. Fraudulent Acts by CL

a. MR 1.16(b)(2): breaking confidentiality to prevent CL from committing crime that will injure another – while using lawyer’s services. 
i. May reveal information relating to the representation . . . to prevent the CL from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the CL has used or is using the lawyer’s services. 

b. MR 1.16(b)(3): breaking confidentiality to prevent, mitigate or rectify injury of financial interests of another, CL used lawyer’s services to further the crime. 
i. May reveal information relating to the representation of a CL to the extent the lawyer reasonably believes necessary . . . to prevent, mitigate, or rectify substantial injury to the financial interests/property of another 
1. reasonably certain to result or has resulted from the CL’s commission of a crime or fraud in furtherance of which the CL has used the lawyer’s services. 
c. MR 4.1: Avoid assisting CL in a criminal act, tell third people about it. 
i. In the course of representing a client a lawyer shall not knowingly:

1. (b) fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6 
Interviewing

Note: Final will only cover the Model Rules and California Rules may be applicable to interview topics.
a. Counseling
1. MR 1.4(b): A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.

2. Where to get predictors?
i. Research, Interviewing, Investigation, Discovery

ii. Consultation with other lawyers and experts

iii. Publications such as jury verdicts

b. ADR
1. Negotiation: 
i. Available at any time
ii. Rarely a bad idea to suggest
2. Mediation: (“Facilitated Negotiation”)
i. Both parties have to agree

ii. Generally before 1 person

iii. Not per se binding 

3. Arbitration: Voluntary, must be agreed to by both parties. 
i. Two types: Judicial or Private
1. Judicial: By statute or court rule. Non-binding.
2. Private: Usually binding if agreed to. 
ii. Disadvantage: Limited judicial review/appeal.
c. Ending the Interview/ Reaching a decision
1. CRPC 3.10 Threatening Criminal, Administrative, or Disciplinary Charges

i. A lawyer shall not threaten to present criminal, administrative, or disciplinary charges to obtain an advantage in a civil dispute. 

ii. (b)  As used in paragraph (a) of this rule, the term "administrative charges" means the filing or lodging of a complaint with any governmental organization that may order or recommend the loss or suspension of a license, or may impose or recommend the imposition of a fine, pecuniary sanction, or other sanction of a quasi-criminal nature but does not include filing charges with an administrative entity required by law as a condition precedent to maintaining a civil action. 

iii. (c)  As used in this rule, the term "civil dispute" means a controversy or potential controversy over the rights and duties of two or more persons* under civil law, whether or not an action has been commenced, and includes an administrative proceeding of a quasi-civil nature pending before a federal, state, or local governmental entity. 

2. B&P § 6090.5: Settlement professional misconduct requirements/ Settling malpractice claims
i. It is a cause for suspension, disbarment, or other discipline for any member, whether as a party or as an attorney for a party, to agree or seek agreement, that:

1.  (1) The professional misconduct or the terms of a settlement of a claim for professional misconduct shall not be reported to the disciplinary agency.

2.  (2) The plaintiff shall withdraw a disciplinary complaint or shall not cooperate with the investigation or prosecution conducted by the disciplinary agency.

3. (3) The record of any civil action for professional conduct shall be sealed from review by the disciplinary agency.

ii. This section applies to all settlements

3. MR 4.1/CPRC 4.1: Lawyer shall not knowingly make a false statement of material fact or law to a third person
4. MR 8.4: Professional misconduct for a lawyer to engage in conduct involving dishonesty, fraud, deceit or misrepresentation. 
Consequence of Misconduct

a. Competence

b. Malpractice Civil Cases
a. Defenses

c. Malpractice Criminal Cases

Conflicts of Interest

Defined: Use or potential use of confidential information entrusted to the attorney by virtue of the attorney’s representation, to the disadvantage of a current, prospective, or former client

a. Consequences of Conflicts

1. Bar discipline

2. Malpractice/ Breach of fiduciary duty

3. Restitution of Fee/ Void fee agreement - may be ordered to give up fees earned OR not charge legal fees
4. Disqualification 

b. Current Clients

1. Recurring conflict situations: 
a. 1- Sue a current civil client on behalf on another current client.

i. If the cases are different and unrelated, doesn't matter, still a conflict of interest. See NuStar.  (Comment 6, MR 1.7)
ii. MR 1.9 (c) – A lawyer who has previously represented a client . . . shall not thereafter . . . use the information relating to the representation to the disadvantage of the former client or reveal information relating to the representation.
i. CRPC 1.9(c) – A lawyer who has previously represented a client . . . shall not thereafter . . . use information protected by Business and Professions Code section 6068, subdivision (e) and rule 1.6 acquired by virtue of the representation of the former client to the disadvantage of the former client).

b. 2 - Representation of two or more current (or prospective)  clients in same civil matter (litigation or transactional).
i. MR 1.7(a) Shall not represent a client if the representation involves a concurrent conflict of interest.  A concurrent conflict of interest exists if:

1. (2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client

ii. CRPC 1.7(b): Can’t represent a client if there is a significant risk the lawyer's representation of the client will be materially limited by the lawyer's responsibilities to or relationships with another client

iii. Bottoms v. Stapleton  - Substantial risk, see case.
c. 2(b) – Imputed Conflicts 
i. MR 1.10(a): While lawyers are associated in a firm none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rule 1.7.  Exceptions: 
1. when screening allowed

2. where conflict is of a “personal nature” (ex- sexual relationship) 1.8(j)
ii. CRPC 1.10(a) : Same. 
d. 3 - Representation of two or more current clients in different civil cases.
i. Fiandaca v. Cunningham.
ii. MR 1.7(a): Shall not represent a client if . . .

iii.  (1) the representation of one client will be directly adverse to another client.

iv. CRPC 1.7(a): A lawyer shall not . . . represent a client if the representation is directly adverse to another client in the same or a separate matter. 
e. 4 - Representation of two or more current clients in the same criminal case.
i. MR 1.8(g)/ CRPC 1.8.7 - Settlement issues: Each CL needs to know what the other side’s plea deal is. 
1.  No aggregate settlement of the claims of or against the clients or in a criminal case as to guilty or nolo contendre pleas, unless each client gives informed consent, in a writing signed by the client.  
2. The lawyer’s disclosure shall include the existence and nature of all the claims or pleas involved and the participation of each person in the settlement.

ii. Holloway – if defense lawyer objects on conflict grounds, each defendant must receive separate representation or automatic reversal.  (Sixth Amendment violation. Today we would say state action-involved in a “critical proceeding” (examination), so “automatic” reversal under Strickland  b/c State interfered in “critical stage” decision by lawyer.)

iii. Cuyler – if no objection from trial counsel, and court did not have reason to know of conflict, defendant must show conflict actually “adversely affected . . . lawyer’s performance.” (No “automatic” Strickland)

iv. Wood - Trial court has duty to inquire and grant automatic Strickland reversal if court should have known of conflict and failed to inquire.  
2. Analysis: 
a. Has a conflict occurred? 

i. MR 1.7(a): Two ways: (1) Direct adversity: representation of one CL will be directly adverse to another or (2) Significant risk: risk that the representation of one or more clients will materially limited by lawyers responsibilities 

1. Shall not represent a CL if it involves a Concurrent conflict of interest. Concurrent conflict of interest exists: 
2. If the representation of one client will be directly adverse to another 

3. There is a significant risk the representation of one or more CL will be materially limited by lawyer’s responsibilities to another CL, a former CL or a third person or a person by personal interest of the lawyer. 
ii. CRPC 1.7(a), (b): Shall not (without informed written consent) represent a client if the representation is directly adverse to another client in the same or a separate matter. 
1. Can’t (without informed written consent) represent a client if there is a significant risk the lawyer's representation will be materially limited by the lawyer's responsibilities to or relationships with another client, a former client or a third person,* or by the lawyer's own interests.
b. Waived or cured? 

i. MR 1.7(b): “informed consent, confirmed in writing” + “reasonable belief” + not same case.
1. lawyer may represent a client if: 
2. The lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation 
3. Not prohibited by law
4. no assertion of a claim by 1 client vs. another . . . in the same litigation 
5. Each CL gives informed consent, confirmed in writing. 
a. MR 1.0: (e) “Informed consent” denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequately information about the material risks of and reasonably available alternatives to the proposed course of conduct.

b. (b) “Confirmed in writing” . . .denotes informed consent that is given in writing by the person or a writing the lawyer promptly transmits to the person confirming an oral consent.

ii. CRPC: 1.7 (a), (b): Can waive: “informed written consent” and requires 1.7(d): “reasonable belief” + not same case.

3. “Hot Potato” Doctrine

a. Can’t drop existing CL to eliminate conflict caused by retention of another CL. 

b. Picker International v. Varian Assocs. – Ct held: a firm may not drop a CL like a hot potato, especially if it is in order to keep a far more lucrative CL. 

c. MR 1.6(a)(1) and CRPC 1.16(a)(2) say mandatory withdrawal if representation will result in violation of the ethics rules 

4. Settlement concerns when representing 2 + CLs in same civil case (class actions): 
a. MR 1.8(g) / CRPC 1.8.7 , see Fiandaca v. Cunningham.
b. Can’t participate in aggregated settlement unless each CL gets informed consent, confirmed in writing, signed (each side knows what the other is getting). 

c. Should get an advanced waiver ahead of time, agree what you’re going to split it. 
5. Cases
· NuStar Farms v. Zylstra - Directly adverse: to help one client you must injure the interests of another. 
· Lawyer Stoller represents D (Zylztras) in various matters 2002-2014. Lawyer started representing NuStar Farms in 2014. Stoller contacted D on behalf of NuStar about a deed he needed. He said he would pursue appropriate remedies if they failed to convey the deed, and also said he no longer would represent D. Conflict, he knew their tolerance for litigation, confidential matters, even though unrelated. Concurrent conflict of interest. 
· Could have had them waive the conflict. Disqualified. 
· Bottoms v. Stapleton – Significant risk question -  Bottoms, minority shareholder in Paducah. Stapleton majority shareholder. Bottoms sues, same attorney (Sullivan) represents both Paducah and Stapleton. Bottoms moves to disqualify Sullivan. 
· Potential risk: What’s best for Stapleton may not be best for Paducah, may have adverse interests. 
· Q: Is there a significant risk the representation of Paducah may be affected by responsibilities of Stapleton’s representation? 
· Ct said unsure, need more info. OK for now. 
· If there was a concurrent conflict, direct adversity, Sullivan would have to withdraw from both CLs. MR 1.7(a). 
· Advance waiver of conflict OK but subject to same rules as any other consent to conflict, hard to make informed consent b/c have to disclose material risks. More detailed, the better.
· Fiandaca v. Cunningham – NHLA (legal aid) represented women prisoners suing NH. NHLA represented class of mentally challenged students (Garrity class) located at Laconia State School (LSS) vs NH. NH makes an offer to settle women prisoner case by building a new prison at LSS. The Garrity class doesn't want a prison at LLS. NH brings a motion to disqualify. 
· NHLA had to drop out of both cases. 
c. Prospective Clients
a. Shall not represent a CL with interests materially adverse to those of a prospective CL in the same or substantially related matter if the lawyer received information from prospective CL that could be significantly harmful that that person in the matter. 

i. Representation is permissible if: both sides give informed consent in writing or the lawyer rook reasonable measure to avoid exposure to disqualifying information 

ii. Disqualified lawyer is timely screened from participation 

iii. Written notice is given to CL

b. MR/CRPC 1.18 – Prospective CL – can waive conflict with written consent or screening. 
i. A – Person who discusses with a lawyer, perspective CL.
ii. C – Shall not represent a CL w/ materially interest adverse to those of a prospective CL in the same or substantially related matter if the lawyer received info from the prospective CL that could be significantly harmful to that person in the matter, except in D
iii. D – When lawyer has received info in C, representation is OK if: 
1. Both the effected and prospective CL give informed consent, confirmed in writing. OR
2. Lawyer took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective CL and 
a. Disqualified lawyer is timely screened from the matter and can’t get a fee. 

b. Written notice given to prospective CL. 
c. Screening defined: MR 1.0(k)/ CRPC 1.0.1(k) 
i. “isolation of a lawyer from any participation in a matter through the timely imposition of procedures within a firm that are reasonably adequate under the circumstances to protect information that the isolated lawyer is obligated to protect under these Rules or other law.
d. Former Clients
a. When a lawyer wants to sue, or otherwise take a position adverse to, a former client.
i. MR 1.9: Can’t represent current CL v. Former if: 
1. “same or substantially related matter” and
2. current client’s interests are “material adverse” to former 
3. Unless former CL gives informed consent, confirmed in writing
ii. When suit is against former client, as in Exterior Systems, meets material adversity. Q of whether matters are “substantially related” - n. 3 MR 1.9:

1. Matters are “substantially related” for purposes of this Rule if they involve the same transaction or legal dispute or if there otherwise is a substantial risk that confidential factual information as would have normally been obtained in the prior representation would materially advance the client’s position in the subsequent matter.

2. To determine if substantially related as per the underlined portion above, courts use “substantial relationship test” from 7th Circuit’s La Salle National Bank case
a. Factual reconstruction by the ct of the scope of the prior representation 
b. Reasonable to infer that confidential information would have been given to lawyer in such representation

c. Is that confidential information relevant to issues in present suit

3. If substantial relationship test is fulfilled, we presume that the confidences from the former client would assist the lawyer in the current case, and thus there is a disqualifying conflict.
iii. CRPC 3-310(E) and 3-310(B)(3)
1. Without informed written consent of CL or former CL, can’t accept employment adverse to client or former CL where, by reason of representation of the CL or former CL, the member has obtained confidential information material to the employment. 
2. Substantial relationship test used in disqualification motions to determine whether “confidential information material to the employment” People v. SpeeDee Oil Change Systems 
3. Member shall not accept or continue representation of a client without providing written disclosure to CL where
a. (3): Member has had a legal, business, financial, professional, personal relationship with another person or entity the member knows would be affected substantially by resolution of the matter. 
b. Private attorney migration from firm A to firm B, where firm B represents parties adverse to former client of firm A. Kala. 
c. Government lawyer movement to private practice where private firm’s client has business before lawyer’s agency. (below)
d. Judges, law clerk, arbitrator, mediator and other third-party neutral movement to private practice where private firm has ongoing business with which the judge, law clerk, etc. were involved. (below)
e. Conflicts stemming from representation of former clients in criminal matters. (below)
f. Cases: 
i. Exterior Systems Inc (ESI) v. Noble Composites – 1.9(a) – Can’t represent another in same/substantially related matter, in which new CL interests are materially adverse to former CL unless former consents. Disqualified counsel. Q if it’s a substantially related matter. 
1. Substantial relationship test: 
a. Factual reconstruction by the ct of the scope of the prior representations
b. Reasonable to finer what type of confidential information would have been given to lawyer in such representation
c. Is that confidential information relevant to the issues in present suit that it would benefit current CL’s position?
2. Potential problem in this case under 1.7(a): Concurrent conflict of interest
e. Migratory Attorneys
a. Presumption of Shared Confidences Doctrine:  Partners and employees at former law firms are presumed to share confidences about clients at “old” firm, and the partner/employee will be presumed to share those confidences with the partners and employees at the new firm.
i. Old rules: MR and California essentially declare the presumption irrebuttable.
ii. New Rules: Rebuttable presumption of Shared Confidences: 
1. Imputed disqualification test – Kala. 
a. Is there a substantial relationship between the matter at issue and the matter of the former firm’s prior representation;

b. If so, is the presumption of shared confidences within the former firm rebutted by evidence that the attorney had no personal contact with, or knowledge of, the related matter;

c. If the attorney did have contact/knowledge, then did the new law firm erect adequate and timely screens to rebut presumption of shared confidences with the new firm.
2. Under New Rules: MR 1.10, new firm will not be automatically disqualified so long as: 

a. No associated lawyers shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by MR 1.7 or 1.9 unless . . .  

i.  Disqualified lawyer is timely “screened” 

ii.  written notice of screening procedures promptly given to affected former client

iii. certification of screening procedures is provided on demand and on regular basis.
b. Note: no requirement of  informed consent by the former client.
b. CA: Kirk v. First Am. Title, the migratory lawyer’s new firm is not automatically disqualified so long as:

i. Screening measures imposed when conflict first arises and
ii. There are preventative measures in place, not simply an absence of shared confidential information.
iii. The typical measures of an effective screen include:
1. physical, geographic, and departmental separation of attorneys;

2. prohibitions against and sanctions for discussing confidential information;

3. established rules and procedures for preventing access to confidential information;

4. procedures preventing a DQ attorney from sharing in profits from the representation;

5. continuing education and professional responsibility; and

6. written notice promptly given to any affected client to enable the client to ascertain compliance with this rule.
c. Cases

i. Kala v. Aluminum Smelting & Refining Co. – Kala retained Sprangeberg, including attn. Pearson to sue former employer. Pearson filed an appeal on behalf of Kala. Pearson was representing Kala while negotiating moving to another firm, who was representing Kala’s former employer. 
1. Rebuttable presumption – shared confidences
2. Entire new firm disqualified. Imputed disqualification. 

3. Should notify CL if planning on moving firms. 
f. Judges, Law Clerks and Arbitrators joining Private Firms
a. Can’t personally work on any matter in which “lawyer participated personally and substantially” without “informed consent, confirmed in writing” by agency under MR 1.11(a).
b. Lawyer cannot “negotiate for private employment with any person who is involved as a party or as a lawyer for a party in a matter in which the lawyer is participating personally and substantially.”  MR 1.11(d).
i. May negotiate after has notified judge / officer. Need approval to seek employment from a party. MR/ CRPC 1.12
ii. Slight difference between CRPC/MR: 

1. MR: if you join that firm, can’t work on the case

a. Judge: have to quit first then negotiate for employment 

b. Clerk: have to tell judge before interviewing

2. CA: don't have to notify judge but get judge’s permission before interviewing 
c. Imputed Disqualification:  Screening is allowed,  MR 1.11(b)
d. MR/CRPC 1.11(b)  - Screening: Can cure 
i. no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless:

ii. (1) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and

iii. (2) written notice is promptly given to the appropriate governmental agency to enable it to ascertain compliance with the provisions of this rule. 
g. Conflicts with Former Criminal Clients
a. No automatic reversal for conflict based on prior representation unless: 
i. (1) counsel makes known the conflict to the judge; or 
ii. (2) court has reason to know of conflict and fails to inquire.  
1. However, court’s “reason to know” is limited – no duty to comb through court files, for example
2. Absent one of those circumstances, need to show actual prejudice in representation. 
b. Cases

i. Mickens v. Taylor – Saunders was representing Hall. Hall is shot, police arrest Mickens. Judge appoints Saunders to represent Mickens to defend against murder of Hall. Saunders knew of information a new lawyer would not know. Saunders didn't protest this. Q: Automatic reversal under Strickland?
a. Ct: Said no presumed Strickland, no government inference at a critical stage and Mickens had to satisfy both prongs of Strickland (he wasn't guilty and there was a lapse on part of Saunders)
h. Lawyer’s Own Interests
a. Use of information to CL’s disadvantage
i. Should not use CL information to CL’s disadvantage unless CL gives informed consent. MR 1.8(b) / CRPC 1.8.2
b. Fees Paid by another: MR 1.8(f) / CRPC 1.8.6

i. Only OK if: 
1. CL gives consent, 
2. No interference with lawyer’s judgment or C/L relationship and 
3. CL information is protected as required by MR 1.6

c. Aggregate Settlements: MR 1.8(g) / CRPC 1.8.7
i. Cant’ participate in aggregate settlement unless each CL gives informed consent, confirmed in writing. 
1. Lawyer’s disclosure needs to include all claims and pleas and all people involved, amounts. 
d. Prospective Malpractice Waiver: MR 1.8(h)/ CRPC 1.8.8(a)
i. Cant prospectively limit lawyer’s lability for malpractice unless CL is independently represented in the agreement
e. Lawyer’s interests: MR 1.7(a)

i. A concurrent conflict of interest exists if:

ii. (2) there is a significant risk that the representation of one or more clients will be materially limited to another client, a former client, or by a personal interest of the lawyer. 
iii. CRPC 1.7: Can’t represent a CL without written disclosure of relationship to CL where: 

1. Lawyer has relationship to a party or witness in same matter OR

2. the lawyer knows* or reasonably should know* that another party's lawyer is a spouse, parent, child, or sibling of the lawyer, lives with the lawyer, is a client of  the lawyer or another lawyer in the lawyer's firm,* or has an intimate personal relationship with the lawyer. 
f. Business transaction with CL MR 1.8(a) / CRPC 1.8.1
i. Requires: 

1. Transaction and terms are fair and reasonable, disclosed in writing, reasonably understood by CL

2. CL advised in writing to seek independent counsel
3. CL gives informed consent, in writing, signed. 

ii. Note: Doesn't apply to ordinary fee agreements

g. Literary/ Media rights – MR 1.8(d)
i. Can’t do it before closing of representation

ii. CA permits with informed consent – CRPC 1.8.4 Maxwell v. Superior Court
h. Gifts MR 1.8(c) / CRPC 1.8.3
i. Can’t solicit any gifts, including testamentary gift
ii. Simple gift OK.  If a CL offers the lawyer a more substantial gift, paragraph (c) does not prohibit the lawyer from accepting it, although such gift may be voidable by CL via undue influence, treats gift as fraud. 
i. Settling case with CL: MR 1.8(h)/CRPC 1.8.8(b)
i. Can’t settle a prospective claim with an unrepresented CL/ former CL unless advised in writing of seeking advice of independent legal counsel. 
ii. CA: OK to settle with liability wavier if CL is actually represented by independent counsel or advised to obtain counsel. 
j. Sexual relationships w/ CL MR 1.8(j)
i. OK if started before lawyer – CL relationship. 

ii. CRPC 1.8.10 Same but adds: 
1. State bar has to consider whether the CL would be unduly burdened by further investigation or a charge. 

k. Cases: 
i. Iowa Committee of PR v. Mershon - CL, attorney and engineer formed a cooperation to develop some property. Attorney gave a promissory note for 6K but that would be used against the legal services for the corp. Corp owned the promissory note, could tear it up once it satisfied they did the work worth the note. CL with property dies, his daughters go to the bar. Disciplinary case, the bar vs. lawyer. Attn. had already done 6K worth of legal services. 
1. Conflict: Didn't follow 1.8. Disciplinary violation: Lawyer never told CL to get independent counsel and didn't get informed consent in writing. Ct said: you have to give CL advice as if the transaction was between the CL and stranger. – advise against yourself. 

ii. Pascante – Bubblegum company: Tops, bankruptcy. General counsel gave the company $. Company awarded him with 3% Tops stock, didn't pay him, Pascante sued. 
1. Ct: This was a business transaction but he didn't get consent, unenforceable gift. 
iii. In Re Simon – Lawyer wanted to withdraw b/c he wasn't getting paid. Permissive withdraw, but caveat if it's a litigation case, need to get permission from ct to withdraw. Trial judge didn't let him withdraw. Lawyer sues his CL for the unpaid fee. Created his own conflict and got out of the case. Eventually, he only got a reprimand.

1. MR 1.7 provides that a lawyer may not represent a client if the representation involves a concurrent conflict of interest, such as a personal interest of the lawyer. 

iv. In Re Blackwelder – Blackwedler missed a filing due date for CLs. He agreed to reimburse them for their expenses and file a petition for bankruptcy on their behalf. Blackwelder didn't advise them to seek advice from an attorney before signing the release agreement. 
1. Problem: never actually in writing informed them they should consult with another attorney about the agreement MR 1.8(h)
i. Screening Summary – Is allowed: 

a. Prospective Client.  1.18
b. Government lawyers.  1.11
c. Judges, law clerks, mediators, arbitrators or other third-party neutrals.  1.12
d. Some jurisdictions allowing for migratory lawyers under rebuttable presumption of shared confidences doctrine as in Kala
e. 1.10 for migratory lawyers

Advertising & Solicitation

a. Advertising – just can’t be misleading 
1. A communication directed at the public;

i. by the lawyer or made on his or her behalf;

ii. with the purpose or effect of making the public aware of the availability of the lawyer’s services.

2. Ex: Stationary, letterhead, signs, business cards, brochures, etc. re: lawyer/law firm, Bus/ Bus bench ads, Newspaper, TV, radio, internet banner ads, Web sites, Firm names, Letters, Blogs

3. MR/CRPC 7.1: General rule – false/ misleading communication 
i. Shall not make a false or misleading communication about the lawyer or the lawyer’s services.  
ii. False/ misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading.
iii. Comments: 

1. [3] Any communication that states or implies “no fee without recovery” is also misleading unless the communication also expressly discloses whether or not the client will be liable for costs. 

2. [4] A communication that truthfully reports a lawyer’s achievements on behalf of clients or former clients, or a testimonial about or endorsement of the lawyer, may be misleading if presented so as to lead a reasonable* person* to form an unjustified expectation that the same results could be obtained for other clients in similar matters without reference to the specific factual and legal circumstances of each client’s case. An appropriate disclaimer or qualifying language often avoids creating unjustified expectations.

3. [5] This rule prohibits a lawyer from making a communication that states or implies that the lawyer is able to provide legal services in a language other than English unless the lawyer can actually provide legal services in that language or the communication also states in the language of the communication the employment title of the person* who speaks such language.
4. Specialists: CRPC/MR 7.2
i. Can’t say you're a specialist unless 
1. Certified by an approved organization AND
2. Name of organization is in the communication 
3. MR: Must include name/contact info for at least one lawyer/firm responsible for communication’s contact (all rule 7)
4. CRPC allows for ads stating “the lawyer does not practice in a particular filed of law” 
5. Firm Names and Trade Names CRPC 7.5
i. Cant violate 7.1 (false/misleading)
ii. Can’t imply a relationship with a government agency or charitable organization 

iii. Cant imply the lawyer practices/ with a law firm unless it's a fact
iv. Comments to MR 7.1: It is misleading to use the name of a lawyer holding a public office in the name of a law firm, or in communications on the law firm’s behalf, during any substantial period in which the lawyer is not actively and regularly practicing with the firm.
b. Solicitation – Bar can regulate more than ads
1. MR/ CRPC 7.3
i. In person, live telephone, or real time electronic contact; MR calls it a “communication”

ii. Initiated by, or at direction of, the lawyer;

iii. To a non-lawyer with whom the lawyer has no family or prior professional relationship*;

iv. with the “significant motive of pecuniary gain” (Ohralik/Primus) by the lawyer or law firm; and

v. with the purpose or effect of making the contacted individual aware of the availability of the lawyer’s services.
vi. Exceptions: 
1. Lawyer
2. family

3. close personal, or prior business or professional relationship with the lawyer or law firm; or

4. (MR only) person who routinely uses for business purposes the type of legal services offered by the lawyer.
2. People you can’t solicit MR 7.3(c)/ CRPC 7.3(b)
i. If target doesn't want it and makes that known
ii. Solicitation involves coercion, duress or harassment 
3. CA adds including the word “advertisement” CRPC 7.3
i. Every written, recorded or electronic communication shall include the word “Advertisement” or words of similar import on the outside envelope, 
1. unless the recipient of the communication is a person* specified in paragraphs (a)(1) or (a)(2), or unless it is apparent from the context that the communication is an advertisement
c. Cases 
1. Bates v. State Bar of Arizona – Solicitation in writing. 

i. AZ attorneys ran a newspaper ad saying they had reasonable fees. Ethical rules prohibited all advertising. 
1. Ct found lawyer may not be constitutionally disciplined for advertising routine legal services, first amendment protects advertising as commercial speech, unless deceptive, false or misleading. Commercial speech is constitutionally protected. 
2. In Re RMJ – Misleading advertising. 
i. He said he practiced: 
1. “Real Estate” law instead of “Property Law”; 
2. “Personal injury” instead of “Tort Law”
3. He said he was a “trial lawyer” w/o including a “disclaimer” that he was not certified as a “trial specialist” by the State Bar
4. He said he was admitted in “Illinois” as well as “Missouri” and only the latter was authorized in Missouri.
5. He sent notices of his opening of a law office to people other than “lawyers, clients, former clients, friends, and relatives.”
6. Said he was a “MEMBER OF THE U.S. SUPREME COURT BAR” 

ii. Ct said could restrict misleading advertising. 
3. Central Hudson – Structure for analysis:
i. to gain constitutional protection, the commercial speech must concern lawful activity and not be deceptive or misleading.    

ii. If constitutionally protected, state must show any regulation that restricts speech is based on a substantial governmental interest.  

iii. If (1) and (2) are met, then State must show the regulation:

1. A.   Directly advances the governmental interest; and

2. Is not more extensive than necessary to serve that interest (less than the “narrowly tailored” test of strict scrutiny but very close to the “reasonable fit” of intermediate scrutiny).

iv. Basically, if truthful and not misleading, State must have a pretty good reason, based on evidence, for banning it. Ct said no substantial government interest in limits on font sizes/ saying “personal injury”
4. Peel - attorney could say he’s a “certified trial specialist” when he says who certified him. 
5. Ohralik v. Ohio State Bar Association- In person/ direct solicitation.
i. Carol injured in an auto accident, Ohralik visited Carol’s parents. He asked her to sign a retainer in the hospital. Face to face solicitations prohibited. Ohralik license suspended. Direct solicitation to CL for pecuniary gain. In person solicitation much more intrusive than by mail solicitation. 
6. Primus – Protected solicitation. 

i. Lawyer met with a group of women who had been sterilized, working w/ the ACLU. Protective political association is not disciplined. 

ii. Ct allowed solicitation without pecuniary gain. A lawyer who engages in solicitation as a form of protected political association may not be disciplined w/out proof of wrongdoing. Her objectives were to advance the objectives of the ACLU, not for financial gain. 

iii. Vs. Ohralik - was overreaching. Committing some act other than soliciting. Characterizes this as a political statement. 

7. FL Bar v. Barrett – Barrett sent Cooper into hospital rooms to solicit patients and their families. Dressed as a pastor. State bar disbarred Barrett. Cant solicit yourself or hire someone else to solicit for you. 

i. CA – says if you enter retainer agreement b/c of a runner, void. 
8. Zauderer – Newspaper ad for women injured by IUD w/ photos. Nothing misleading – OK. 
i. vs Bates – targeted communication, not general, OK to direct ads to people who need legal representation, OK. 

9. Shapero – Targeted written advertisements OK. 
i. Someone goes down to the court house, finds out who is in foreclosure proceedings and sends them a letter – saying “I can help you in your foreclosure proceedings.”
ii. Ct decided it was an advertisement, not solicitation. If it’s in print, then it’s an ad. Don't care how targeted it is. 

10. Went For It, Inc. – FL – Targeted direct solicitation not OK – to a direct person. 

i. Went for it, lawyer referral service. Wanted to change FL law that prohibited personal injury lawyers from sending direct mail solicitations to accident victims in the 30 days following the accident. 
ii. Analysis: Central Hudson Structure

1. Was it commercial speech that was lawful and not misleading? 

a. Yes

2. If constitutionally protected, has to show any regulation is based on a substantial governmental interest. 

a. State needs proof. Trying to protect the privacy of personal injury victims & trying to curb activities that negatively affect the administration of justice.   

i. Proof here: poll in FL. 
iii. Ct found the direct mail solicitation ban does not violate constitutional protections of commercial speech. – Can't do it. Said direct mail solicitation of an accident victim is more invasive than general public mail. 
1. Here, more targeted than Shapero b/c that was focused on the constitutionality of all direct mail solicitations. Targeted letter is an intentional invasion, greater risk of detriment. 
Attorneys’ Fees
a. General Rules

1. Shall not Charge an unreasonable fee MR 1.5(a)
i. Factors to determine reasonableness: 
1. Time and labor; novelty and difficulty of questions; skill required to perform properly;

2. Likelihood if apparent to client that acceptance of this matter will preclude other employment by lawyer;

3. Customary fee in locality for similar matter;

4. Amount involved and results obtained;

5. Time or other limitations imposed by the client’

6. Nature and length of relationship w/ client;

7. Experience, reputation, and ability of lawyer;

8. Whether the fee is fixed or contingent.
2. CRPC 1.5 – different: Can’t collect an unconscionable legal fee 
i. A lawyer shall not make an agreement for, charge, or collect an unconscionable or illegal fee. 

ii. Look at facts and circumstances existing at the time the agreement is entered into unless fee will be affected by later events. Unconscionability factors: 

1. whether the lawyer engaged in fraud* or overreaching in negotiating or setting the fee; 

2. whether the lawyer has failed to disclose material facts; 

3. the amount of the fee in proportion to the value of the services performed; 

4. the relative sophistication of the lawyer and the client; (Joe Jamail)

5. the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly; 

6.  the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer; . . .
iii. If CL in CA wants to challenge a fee, fee arbitration.
3. Have to provide competent representation MR 1.1
i. Requires: the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

b. Contingent Fees
1. B&P 6147(a) Contingency Fee requirements: 

i. The contingency fee agreement shall be in writing and shall include . . 

1. Signatures of attorney and client;

2. (a)(1) statement of contingent %, 

a. including a statement that the % is not set by law and is negotiable (a)(4)

3. (a)(2) statement of how costs work 
4. (a)(3) statement of any other fees for which the CL might be liable (like counter-claims and costs of defending) 

2. When contingent fees not allowed: MR 1.5(d)/CRPC 1.5(c)
i. Domestic relations matters

ii. Criminal cases 

3. Costs: Difference between Gross and Net

i. 40% contingency. $1M settlement; $100,000 in costs.

ii. Gross: (1,000,000) (40%) = 400,000 + $100,000 =  

   

1. Attorney Takes home: $500,000
iii. Net: (1,000,000) – (100,000) = $900,000 x .40 = $360,000 .  

1. Attorney Takes home: $460,000
4. Contingent attorney fired: 

i. Attorney 1: 800 hours.  Fired by client.  33% contingency. Attorney 2: 200 hours.  $100,000 settlement.  33% contingency
1. Attorney 1 files a “lien” with Attorney 2.

ii. $33,000 goes to Attorneys, to be split quantum meruit – based on the “value” each brought.

1. Often if suit is filed:

2. Attorney 1 gets 800/1,000 x $33,000.

3. Can also value by normal hourly rates.

c. Non-Contingent Fee Agreement
1. Required terms B&P 6148(a)
i. (a) (1) – description of hourly fees, costs, and charges

ii. (a)(2) – description of general nature of legal services to be provided

iii. (a)(3) - responsibilities of attorney and client.
2. Exceptions to necessity for written, non-contingent fee agreements B&P 6148(d), (e)
i. (d) (1) emergency/where writing is impractical;
ii. (d) (2) previous fee agreement/same general kind of work;

iii. (d) (3) in writing that a writing is not required; or

iv.  (d) (4) client is a corporation.  

3. If terms of 6147 are not complied with, contract is voidable at option of client and attorney only entitled to “reasonable fee,” not contracted rate. § 6148(e). 

4. MR 1.5(b): Scope of representation and fee shall be communicated with the client “. . . .preferably in writing.”
d. Fee Splitting Agreements 
1. MR 1.5(e) Division between lawyers at different firms require:
i. Division in proportion or each lawyer assumes joint responsibility 
ii. CL agrees, confirmed in writing
iii. Total fee is reasonable
2. CRPC 1.5.1 – Can’t split at different firms unless: 
i. Written agreement

ii. CL consented in writing to parties, terms, amounts

iii. fee charged by all lawyers is not increased solely by reason of the agreement to divide fees
3. Referral Relationships: CRPC 7.2 / MR 7.2(b)
i. Can have a relationship as long as: 

1. Not exclusive

2. CL is told of relationship 

3. MR adds: Can give a gift to a person so long as you didn't agree to that from the beginning 

4. Cant share legal fees with a non-lawyer MR 5.4(a)
i. Except:

1. Payment after death to lawyer’s estate

2. Payment after sale of firm to estate or representative of lawyer

3. Retirement plan to non-lawyer employees, even if based on profit sharing

4. Share court-awarded legal fees with non-profit that recommended the lawyer
e. Advancing Litigation Costs
1. Can’t provide financial assistance unless contingency fee or indigent CL MR 1.8(e) 
i. A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:

1. A lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and

2. A lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.

2. CRPC 1.8.5 adds lending $ to CL
i. Lawyer may, after the lawyer is retained by the client, agree to lend money to the client based on the client's written* promise to repay the loan, provided the lawyer complies with  rules 1.7(b), 1.7(c), and 1.8.1 before making the loan or agreeing to do so; 

f. Cases
1. Ford v. Albany Medical Center – lawyers at different firms
i. Ford consulted with Spada, then retained Harding to handle claim instead. Spada and Harding agreed Spada would receive 33.33% of any fee. 
ii. Spada only got 3% instead of 33.33% b/c under MR have to stay involved. 
Litigation Ethics

a. No Contact Rule
a. MR 4.2/CRPC 4.2 Can’t talk to a CL who is represented by another lawyer unless have consent 
i. Parties can talk to each other directly
ii. Applies even when represented person initiates/consents to the conversation
iii. Unsure if you can communicate with them, seek a court order Cmt 6 MR
b. Who you can’t talk to, even if the person has no representation: 
i. Managers in the company

ii. Those who allegedly have committed the wrongful acts or decisions at issue and/or are defendants in the action and are still with the company (admissions would bind corp.)

iii. Have authority on behalf of the corporation to make decisions about the course of the litigation. (Large overlap w/ #1)
c. OK to contact someone if: 
i. Person is no longer employed by the company 
ii. Person is not in high managerial position
iii. Person can’t bind the company in the litigation by being directly involved in the actions or decisions giving rise to the suit or
iv. The person does not control the litigation for the company. 
b. Fairness to opposing party/counsel

a. MR 3.4: cant obstruct other party’s access to evidence, disobey the rules, or make frivolous discovery requests
b. CRPC 3.4 – doesn't mention discovery request, use sanctions. 
c. Lawyer-as-a-witness
a. MR 3.7 Lawyer can't act as an advocate where they are likely to be necessary witness unless
i. Testimony is about uncontested issue
ii. Testimony relates to legal services in the case
iii. Disqualification would substantially harm the CL
b. CRPC 3.7 adds lawyer can act as a witness with written consent of CL
c. Can’t assert personal knowledge except when testifying as a witness MR 3.4(e) / CRPC 3.4(g)
i. A lawyer shall not  . . . assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of the accused.

ii.  CRPC 3.4(g) in trial, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the guilt or innocence of an accused. 
d. Witness Perjury
a. Steps under MR when Lawyer knows CL or witness are going to  perjure/have perjured themselves: 

i. Counsel witness not to lie and warn witness that if witness does lie, you will have to disclose the lie.  Com. [6]

ii. Refuse to call (except for criminal defendant).  Com. [9]

iii. If witness promises not to lie, but does so  anyway, call a recess and urge recantation/correction.  Com. [10]  

1. same if you later find out that witness lied – contact witness and urge recantation.  Id
iv. If witness refuses to recant: withdraw, but only if court permits and withdrawal will remove the effect of the false testimony. Id  

v. If can’t withdraw, reveal false testimony to tribunal even if “confidence”  

vi. Up to tribunal to decide what to do

b. MR 3.4: can’t induce a witness/ tell them not to talk unless family or employee/ agent
i. A lawyer shall not:

ii. (b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law; . . .

iii. (f) request a person other than a client to refrain from voluntarily giving relevant information to another party unless:

1. (1) the person is a relative or an employee or other agent of a client; and

2. (2) the lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from giving such information.
c. CRPC 3.4: Can’t tell a witness to make themselves unavailable 

i. Shall not advise or directly or indirectly cause a person* to secrete himself or herself or to leave the jurisdiction of a tribunal* for the purpose of making that person* unavailable as a witness therein; 
d. Criminal Testimony Considerations: 

i. Client has ultimate authority to decide whether to testify, MR 1.2(a); Rock v. Arkansas, 

ii. Lawyer should still try to counsel client not to lie, including telling client of lawyer’s ethical obligations if client does so.  MR 3.3, Com. [12]; DePallo
iii. If client lies, try to withdraw if such can “cure” the taint and otherwise is permitted. 

iv. If no withdrawal, remedial duty to inform tribunal if lawyer “knows” of the perjury.  Nix v. Whiteside
v. CA – after “narrative” testimony with no mention of testimony in closing
e. Contact with Jurors and Judges
a. Candor to the Tribunal MR/ CRPC 3.3
i. Can't make  false statement of law/ fact
ii. Must disclose legal authority known to be directly adverse to the position of the CL and not disclosed by opposing counsel. 
iii. Through end of appeal 
b. Obligations to protect tribunal from: MR 3.3 Com 12
i. bribing, intimidating, or otherwise unlawfully communicating with a witness, juror, court official or other participant in the proceeding,

ii. destroying or concealing documents or other evidence or


iii. failing to disclose information to the tribunal; when required by law to do so. 

c. Can’t influence juror/judge or try to speak ex parte to judge MR 3.5
d. Can’t communicate with a juror or prospective juror after discharge if: MR 3.5
i. Ct order prohibits
ii. Juror doesn't want to be contacted
iii. Misrepresentation, coercion, duress or harassment
e. Can’t pay a witness unless professional, but may pay for expenses and compensation for loss of time CRPC 3.4
i. A lawyer shall not: 

1. (d) directly or indirectly pay, offer to pay, or acquiesce in the payment of compensation to a witness contingent upon the content of the witness's testimony or the outcome of the case. Except where prohibited by law, a lawyer may advance, guarantee, or acquiesce in the payment of: 

a.  expenses reasonably* incurred by a witness in attending or testifying; 

b.  reasonable* compensation to a witness for loss of time  attending or testifying;  or 


c.  a reasonable* fee for the professional services of an expert witness; 

ii. No direct MR rule, but consistent w/ ABA opinion under Rule 3.4
f. Restrictions on Practice
a. Meritorious Claims – Worthy Claims required, can’t make frivolous assertions. 
i. MR 3.1: A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous

ii. CRPC 3.1: A lawyer shall not: 

1. bring or continue an action, conduct a defense, assert a position in litigation, or take an appeal, without probable cause and for the purpose of harassing or maliciously injuring any person;* or 

2.  present a claim or defense in litigation that is not warranted under existing law, unless it can be supported by a good faith argument for an extension, modification, or reversal of the existing law. 
b. Can’t bring an action to harass/ injure a third person CRPC 2.1 / MR 4.4

c. Can’t allude to any irrelevant matter, assert personal knowledge, or state personal opinion MR 3.4(e)

d. Expediting litigation required MR/CRPC 3.2

i. MR: A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client.

ii. CRPC: In representing a client, a lawyer shall not use means that have no substantial* purpose other than to delay or prolong the proceeding or to cause needless expense.
e. Sanctions 

i. Public admonishment/refer to disciplinary authorities

ii. Require attendance at particular seminars/MPRE/education

iii. Monetary (client and/or lawyer)

iv. Evidentiary

v. Terminal 

vi. Factors to determine terminating sanctions: 

1. Extent of party’s personal responsibility

2. Prejudice to adversary

3. History of dilatoriness

4. Whether the attorney’s conduct was willful or in bad faith

5. Alternative sanctions

6. Merit of underlying claim
g. Malicious prosecution Claim Elements:
a. Prior action terminated in plaintiff’s favor;

b. Actual victory; unconditional dismissal; verdict; not settlement

c. Prior action brought without probable cause;
i. Was claim objectively tenable

ii. Measured by state of defendant’s knowledge, not intent (often 
client is put to “defense of counsel” choice, in which case the A-C priv. is waived)

iii. Question of law to be decided before the case proceeds to jury if knowledge is not in dispute

d. Prior action initiated with “malice.”

i. Subjective mental state of defendant (plf. in former case) 

ii. Improper purpose: Vex, annoy, harass; not N.Y. Times malice, or even ill will.

h. Abuse of Process Claim Elements:

a. Can be brought at any time
b. Use of the legal process
i. Any process, e.g., discovery,  filing of lis pendens as in Sheldon Appel, filing of suit 

c. In an “improper or unauthorized manner”
i. Use of process for extortion or other unintended, collateral purpose; “impermissible or illegal motive”   

d. Damage resulting therefrom
i. Attorneys’ fees often included
i. Tangible Evidence

a. If criminal defense counsel receives incriminating tangible evidence from client (and possibly from third parties), he or she can keep it for a short while for non-destructive testing, but then must turn over to prosecution

i. Prosecution cannot mention how it came to be in 
possession of evidence

ii. Tell the client the rules before client gives it to you

iii. Issue about if evidence from TP

iv. Check out is OK; if “tamper,” then must disclose. Cmt 2, MR 3.4

v. Stolen goods can be returned w/o attribution, H-534, n.4

vi. Violation of MR 3.4(a) regarding obstructing access to evidence. 
j. CL Agreements – can’t restrict lawyer’s right to practice as part of settlement of CL controversy. MR 5.6(b) / CRPC 5.6
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