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Fourth Amendment
“The right of the people to be secure in their persons, houses, papers, and effects against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
The analysis for 4A issues takes place over two steps:
1. Is the government conduct a S/S?
2. Was it reasonable?
a. Was there a warrant?
b. If no warrant, did an exception apply?
What is a Search?
The definition of a search is controlled by Katz and Jones. A search can be found under either Katz reasoning or the Jones reasoning.
Katz
Under Harlan’s concurrence, a search happens if:
1. The defendant had a subjective expectation of privacy.
2. That expectation is one which society is prepared to recognize as reasonable.
a. Public exposure doctrine
i. If you expose something to the public (your trash, clothes you’re wearing, screaming you schemes, license plate), there’s no REP.
b. Third-party doctrine
i. If you hand over some piece of information to a third-party, there’s no REP if the government gets it from that party.
c. Factors to consider whether an expectation is reasonable
i. Length of supervision
ii. Type of crime being investigated
iii. Normal police capacity (is the method allowing them to do something they could not otherwise do?)
Eavesdropping
Also includes the invited / uninvited ear doctrine:
· Invited ear (if your friend is wearing a wire) is not a search because there is no REP when you assume the risk of telling someone something and they end up being a false friend.
· Uninvited ear (an example of this is Katz) is a search.
Searches of Trash
CA v. Greenwood (Laguna drug case)
· No search because of public exposure doctrine and third-party doctrine.
· Material facts: trash left on curb, where anyone could go through it. Trash given to trash collector, who could have done whatever to it.
· Minority rule (?): Only not a search if the government asks the third-party to do something they would normally do. I.E. asking trash collector to un-shshredread might make it a search. 
Pen Registers
Smith v. Maryland (1975 Monte Carlo)
·  No search because of the third-party doctrine for no REP because of third-party doctrine and no SEP.
Open Fields
The open fields doctrine allows police to enter and search a field without a warrant. The doctrine defeats the OEP prong of the Katz test because of the public exposure doctrine (the field is accessible to the public in a way that the home is not and there’s no societal interest in protecting activities that occur in open fields.
Curtilage
The curtilage is the area immediately surrounding the house. Physically going on to the curtilage constitutes a search.
The test for curtilage: The area that is so intimately tied to the home that it should be placed under the home’s protective umbrella. Four factors:
1. Proximity of the area in question to the home
2. Whether the area is included within any enclosure surrounding the home
3. Use of the area (is it used for curtilage purposes like as a yard?)
4. Steps taken to preserve privacy (least important factor because it’s almost always never enough)
Aerial Surveillance
Aerial surveillance is not a search is the police are in lawful airspace, i.e. where the public have a right to be.
· Note: There were 5 SCOTUS votes for using routine usage of the airspace as the test for whether aerial surveillance is a search.
· Factors to consider:
· If you could see the intimate details of the home
· Dust interference
· Previews the Jones trespass test
Thermal Imaging
Thermal imaging of a home is a search because the thermal imager is not a commonly used device and it revealed intimate details that someone standing outside could not otherwise see.
GPS
Use of GPS to track if attaching a device to a car is a search under the Jones trespass test. The trespass test says that it is a search if (1) there’s a physical occupation of property by the government (2) for the purpose of gaining information.
Factors to weigh under the REP prong of the Katz test:
1. Length of supervision
2. Type of crime committed
3. Normal police capacity (what the police can and will do)
Material to come:
Mosaic theory: Small bits of information that don’t carry anything themselves coming together to 
creating a bigger picture.
Cell Site Location Information
Under the public exposure doctrine, It may be a search for police to surveil information exposed to the public over the long term, especially if it is digital and retrospective.
The third-party doctrine still exists, but you don’t lose an REP in every case.
Question to ask: Does the action of the police alter the balance between citizens and the police? (i.e. the ease of the tactic compared to traditional police tactics).
So, factors to consider in determining whether a police action vis-a-vis CSLI is a search:
· Intimacy of the information (more intimate weighs for search)
· Voluntariness of providing the information (to the third party) (less voluntary weighs for search)
· retrospectivity of the information (retrospectivity weighs in favor of search)
· Ease of tactic compared to traditional police tactic (higher ease weighs in favor of search)
Dog Sniffs
Dog sniffs are generally not a search under the 4A. But dog sniffs during an unlicensed intrusion into a constitutionally protected area can be a search.
If it’s a dog sniff with a physical intrusion, apply Jones/trespass.
If it’s a dog sniff with no physical intrusion, look to Katz.
Overview
Something can be a search under either Katz/REP or Jones/Trespass
· Katz: A search can occur if the police infringe a person’s EOP that society deems reasonable
· Subjective EOP
· Did a person try to preserve something as private?
· Did the person expect the information to be kepy private? (Smith)
· (Quick analysis, because objective prong always governs.)
· Objective EOP
· Is it an expectation that society recognizes as reasonable?
· Doctrines:
· Public Exposure Doctrine
· What a person knowingly exposes to the public is not a search. No SEP or OEP in items exposed to the public.
· License plate, face, clothes, windows without curtain, car windows
· Rule appears to be true even if only theoretically possible for public to observe
· Arguments against:
· Exposure, while theoretically possible, is so rare that a person should still bed eemed to have a REP.
· Exposure to  public is qualitatively different type of exposure than to the police
· Mosaic theory
· Long term government surveillance
· Third Party Doctrine
· There is a reduced expectation of privacy in information disclose to a third party.
· Factors to determine reasonableness of expectation of privacy:
· Nature/intimacy of the information
· Voltariness of disclosure
· Retrospecirficity of information
· Ease of method v. traditional police method
· Other arguments against:
· Information in instant case was not collected / maintained in the normal course of business
· Enhanced Senses
· Police senses can be enhanced by generally available technology under the REP test
· Technology must be “common” like binoculars, ladders, etc.
· Under the trespass test, whether police have license also plays into whether they’re using a tool
· Nature of information
· It is not a search if the police method can only detect contraband (becase you don’t have a REP in contraband)
· Non-intimate nature of information may matter
· Nature of intrusion may matter
· The more intrusive the method, the more likely it is to be a search.
· This may be absorbed into the trespass case.
· Jones: A search occurs if the government physically occupies private property for the purpose of obtaining information.
What is a Seizure?
Consensual encounters are not seizures of a person. Only non-consensual encounters with police have 4A issues.
A person is seized if a reasonable person would not feel free to leave and submits or is restrained.
Factors to consider:
1. What was said
2. Coercive factors
a. Number and actions of officers
b. Show of force
c. Tone of voice
d. Physical blocking / grabbing
e. Handcuffing
3. Location / movement to a new place
4. Taking ID / personal effects
5. Race in a minority of courts
Types of seizures:
· Investigatory stop based on RS (A “Terry Stop” of a person)
· You need RS of a crime.
· The stop lasts a “short time,” long enough only to investigate the reasonable suspicion
· The police can ask questions, ask for consent to search, and frisk if there is RS that person is armed and dangerous.
· Investigative stop of a car constitutes a seizure (subset of the above)
· You need RS of a crime
· The stop lasts a short time, long enough to investigate the reasonable suspicion
· The police can ask questions, ask for consent to search, maybe fris the car if RS that there are accessible weapons, maybe use a drug dog if it doesn’t lengthen the stop beyond what is reasonable.
· Traffic stop based on PC
· Need PC of a crime (including a traffic issue)
· Police can ask questions w/o Mirandizing, ask consent to search, frisk if reason to believe armed and dangerous
· Arrest
· Can be based on PC, or a warrant
· Police can ask questions w/ Mirandizing, SILA and Inventory Search
Seizure of Property
Property is seized if there is a meaningful interference with an individual’s possessory interest in the property.
The Warrant and Probable Cause Requirements
To be valid, a warrant must be supported by probable cause.
For a search warrant, probable cause asks: “Under the totality of the circumstances, is there a fair probability that evidence will be found in a particular place at the time searched?”
For an arrest warrant, probable cause asks: “Under the totality of the circumstances, is there a fair probability that a crime has been committed and this person committed the crime?”
Probable cause limits:
· Where the police can search (place stated in the warrant, and also place that would fit thing sought in the warrant)
· When the police can search
· What the police can seize (the stuff enumerated in the warrant)
· But remember the warrant exceptions
· When the search ends (when you find the thing named in the warrant)
Probable Cause and Confidential Informants
When using information from informants as basis for an affidavit for probable cause, look at the totality of the circumstances, with some focus on:
· Basis of knowledge (how the informant knows)
· Veracity of information 
The test for whether information is reliable for an affidavit: This test is a totality of the circumstances test where basis of knowledge and veracity are considered as part of those circumstances. Strength in one prong makes up for weakness in the other (but prongs can’t be bare-boned).
To show basis of knowledge:
· Informat states in explicitly
· Detail future events not easily predicted
To show veracity:
· Reputation of informant
· Declaraction against interest
· Track record
· Confirmation of some of the CI’s statements
· But this is weak
· Tip is made by someone anonymous but knowable 
But note good faith exception: If the police get a warrant and search based on warrant, the evidence will not be excluded if they relied on the warrant in good faith (i.e., even if it was wrongly issued)
Objective or Subjective Probable Cause
If a police is seizing someone, you look at objective probable cause. If a reasonable cop would have had probable cause that a crime was committed, the seizure was appropriate.
Execution of Warrants
SCOTUS has held that police must execute warrants reasonably. Factors to consider:
1. Police must knock and announce before entering a home when executing a warrant, unless they have reasonable suspicion of threat of physical violence, or reasonable suspicion that evidence will be destroyed if they announce.
2. After police knock and announce, they must wait a reasonable time before forcibly entering.
3. The exclusionary rule does not apply to knock and announce violations
4. Police can detain occupants of the premises when executing a search warrant.
Exceptions to the Warrant Requirement
Exigency
For all three exigency requirements, you still need probable cause. Therefore, it is correct to say that for an exigency warrant exception to apply, you need probable cause for the search for seizure and exigency, which is shown through the different sub exceptions.
Hot Pursuit
Police may enter a home without a warrant when in hot pursuit of a fleeing probable felon (can’t be for a crime for which jail is impossible; whether misdos is OK is an open question).
Limits:
· Time
· The search has to be prior to or contemporaneous with your discovery and restraint of the suspect (the restraint plus some immediate time ends the exigency).
· But note: SILA, protective sweep, consent, inventory.
· Space
· You can only search where the suspect could be. What can you seize? The suspect or their weapons. For other evidence, you’ll need other exemptions.
· Nature of offense
· Likely needs to be an offense where jail is a punishment. Whether it needs to be a /felony/ is an open question.
Imminent Destruction of Evidence
Police can enter a home without a warrant if they have probable cause to believe evidence will be destroyed if the leave to get a warrant.
· From the court: “Police can enter a home without a warrant if they have PC to believe evidence is in the process of being destroyed if they leave to get a warrant”
· But most courts don’t take the position that police have to believe that the evidence is literally being destroyed.
To show evidence is likely to be destroyed:
· Show people inside with motive to destroy the evidence
· Sounds of imminent destructions (toilets flushing etc.. Running around not enough.)
Limits:
· Time
· Not clear when exigency edns
· Space
· Limited to PC of where evidence is being destroyed
· Nature of offense
· Can’t enter home without warrant to preserve evidence of non-jailable offense.
Public Safety
Police can enter the home without a warrant if the police have objectively reasonable belief that the safety of the public or an individual is threatened.
· This is likely a PC standard, but slope lower courts will lower it
Limits:
· Time
· Once you render adi, you must leave
· Space
· Only can go where the emergency exists
· Nature of offense
· You can’t enter the home if it’s only a minor safety issue.
An Aside on Technology and Telephonic Warrants
Strauss says the rules on exigency might changed based on the ease of getting a telephonic warrant, but SCOTUS has yet to make that so. For now, consider ease of getting a telephone warrant in the totality of the circumstances analysis of the exigency.
Plain View Doctrine
The plain view doctrine is a seizure doctrine, it can never justify a search. It can only justify the seizure of evidence or contraband.
Under the plain view doctrine, police can seize evidence or contraband without a warrant if it:
1. Accessibility; and
a. There has to be a lawful intrusion into a place where the police an see and/or seizethe item
2. Immediately incriminating
a. The police must have probable cause to believe that the item is evidence or contraband.
Automobile Exception
Police can search a car if they have:
1. Probable cause to believe there is evidence or contraband in the car; AND
a. PC can come from smell, tip, observation, investigation
2. Exigency, which is assumed in the inherent mobility of a car.
a. Presence or absence of a driver is irrelevant
b. The arrest of the driver is irrelevant
c. Applies even to cars at the police impound lot
d. Applies even if the car has some mechanical problems
i. But he car has to reasonably appear to be functioning (i.e. a missing hood and engine_
e. If search happens in a driveway or garage, you will need to analyze whether the police had a license to be in the driveway or garage.
Scope:
· Police can search anywhere intrinsic to the car that could hold the item for which you have PC
· Note: This means that the PC i key to defining the scope of the search
· If you have PC for drugs in the car, they can search anywhere drugs can be found. But if you have PC for a stolen TV, can only search where TV can be found.
· Intrinsic means any part included in the car; including breaking things open.
Containers Inside the Car
If you have probable cause to search a car, either because you have PC to believe evidence or contraband ios somewhere inc ar, or because you have PC to believe a container has evidence or contraband has been put in car, you can search the car for the item and open any containers or parts of the car that may hold that item without a warrant.
But note: what the PC attaches still is still important because it can limit the scope of the search.
· Once a container is put in the car it can be searched without a warrant as long as the PC item can be held in the container.
· But if there’s no other PC but the one that attached to the container, once the container is searched the search should stop. BUT IN REALITY they will search the rest of the car using new PC, SILA, inventory, or consent.
Full AE rule restated:
1. If PC attaches to a container “coincidentally” put in a car, police can search the car without a warrant for that container and can search the container without a warrant.
2. If PC attaches to a car, and police find container, can search the car without a warrant and open the container without a warrant.
3. If PC to search a car, either because of have PC to believe evidence or contraband is somewhere in car, or because you have PC to believe a container has evidence or contraband has been put in car, you can search the car for the item and open any containers or parts of the car that may hold that item without a  warrant.
SILA
Incident to a lawful, custodial arrest, there is an automatic right to search the person and their arm span.
1. Has to be a lawful arrest; and
a. Cops need PC to believe that a crime has been committed and this person committed the crime; AND
b. Maybe a warrant
i. Arrest warrant (to arrest a person in their home) or a valid warrant exception; or
ii. Search warrant to search and seize a person in a third party’s home; or
iii. No warrant if public arrest
2. Has to be a custodial arrest
a. Means that the person is being taken into custody and booked, as opposed to ticketed and released.
Scope of search:
1. A search of a person includes their pockets, clothing, and the property immediately associated with the person (like purse, backpack, wallet).
a. It does not include a body cavity search
b. But can still be invasive, like inside pants if not out in the open
Policy:
1. Prevent destruction of evidence
2. Protect officer safety
SILA exception is an automatic right of the police and requires no additional justification.
But the police may not, without a search warrant, search digital information on a cell phone seized from an individual who has been arrested (unless there’s more exceptions).
Things to remember:
1. The whole home is not within the arm span
2. Arm span is an approximate measurement of lunging distance
3. Handcuffing is generally ignored
4. Search has to be contemporaneous with the arrest.
SILA and Cars
· Under Gant, The police can use SILA to search a car if they arrested a recent occupant of the car and either:
· the the arrestee is unsecured and thus the passenger compartment is actually accessible (Belton prong); OR
· Actual access does not necessarily mean arm span.
· Scope:
· This exception normally applies to just the passenger compartment, not the trunk or locked glove compartments (i.e., look at what is actually accessible)
· But remember 
· grey areas like SUV trunks or things that are easy to open
· There is reason to believe evidence related to the arrest will be found in the car at the time of the search.
· This could mean probable cause, but it might not because SCOTUS could have said PC but didn’t. Would also make it redundant with the AE; or
· Strauss says likely RS, but why didn’t SCOTUS say RS? (In an exam setting analyze all three); or
· But this is what most police departments teaches their officers.
· Nature of the offense: Does crime include evidence that can fit in a car? (Note: the scope of this prong of analysis is a little bigger)
· Scope of Evidentiary Prong:
· Police can search entire vehicle including trunk and locked containers
· Arguments yes
· Why should you be limited? This prong isn’t based on access so why even draw a distinction.
· Police limited to passenger compartment under this prong too
· Argument yes
· Alito says the search is limited to the passenger compartment in his dissent and no one corrected him.
Protective Sweep Doctrine
When the police arrest a person, they may conduct a protective sweep of the premises if they have reasonable suspicion that a person might be there who poses a threat to them. The sweep may extend only to a cursory inspection of those places where a person may be found.
Two ways this is used:
1. Automatic right to search incident to arrest
a. Police can search the area adjacent to the arrest from which an attack can be launched
i. Scope: cursory inspection for people who might post a danger
2. Reasonable suspicion based search
a. When police have a reason to believe a person might pose a danger to police
i. Scope: Cursory inspection for people who might pose a danger. Might get you into the entire house if police has reasonable suspicion a person might be there.
Inventory Exception
An inventory search is a search of persons or property without a warrant or probable cause. It occurs after the police assume control over you or your property.
To be a valid inventory search:
1. Inventory procedures must be standardized and followed
a. But police jurisdictions write these rules and they can often be broad (but not complete discretion)
b. Rules will often describe the when, what, and where of the searches.
2. Inventory searches cannot be pretext for evidence gathering
a. Pretext generally happens at two points:
i. Institutional Level: Pretext created by the rules created by police
1. Inventory rules cannot be set up as a pretext for evidence gathering
2. Court may have an issue if the jurisdiction's inventory rule says you can only inventory when you suspect someone has drugs or arrested for drugs.
ii. Operation Level: What a specific officer did
1. For example, if they didn’t actually follow the rules, didn’t write down any details, opened dirty officers
2. But if the police had multiple purposes for the inventory search, including searching for evidence, then the other reasons cover for the pretext.
The policy justifications for inventory searches are:
1. To protect, secure property while in police custody
2. Protect police / others from unsafe items in possession
3. Protect police from false claims of theft
Inevitable Discovery Doctrine
The inevitable discovery doctrine says evidence that was illegally seized but would have inevitably legally seized will not be excluded.
Inevitable means a very certain probability that can be shown.
Consent
A search is permissible without a warrant or even probable cause if there if voluntary consent.
Was consent given?
The state has the burden to show a valid consent.
· The state can show valid consent by:
· Express consent (oral or written)
· Implied consent (some action/conduct/words that imply consent)
· E.g. “Can I search your trunk?” Driver hands the key to the trunk to the officer
· But shrugging of shoulders is too ambiguous.
· Acquiescing to a police demand it NOT consent
This is a factual determination (i.e. not objective or subjective per se)
· The real issue that comes up is a matter of credibility (i.e. if police and defendant testimony does not agree)
· Opponent can argue that police testimony is inconsistent with what was written, video evidence, etc.
Voluntariness: Was consent given voluntarily?
1. Rules:
a. Consent must be voluntarily given
b. State has burden to prove consent was voluntary and not the ersult of duress or coercion
c. It is a totality of the circumstances test: look at all the factors/circumstances to see if voluntary
2. Factors to consider:
a. Suspect’s words/actions
b. PO words/actions
i. Tone of voice
ii. Weapons drawn
iii. Number of officers
iv. Handcuffed
c. Location/time
i. Type of location (i.e. secluded vs populated); day/ate night
d. Custody
i. Length/circumstances of custody
e. Threats
i. Most courts have held that if you threaten to get a warrant, it is OK if you have probable cause because it is informing them of their options. If you don’t have probable cause, then it is found to be more coercive.
f. Attributes or characteristics of the consenter
i. I.e. age, education, mental illness, etc.
3. Are these subjective or objective factors? (There’s no clear answer)
a. Subjective/actual: Can they actually consent?
i. Sheckloth suggests subjective
b. Objective/perceived/apparent: Did the police act reasonably re: consent under the circumstances?
i. Cases are Sheckloth suggest it is more objective
4. Suspect can change their mind/police and police can (unlike Miranda) try and convince
Authority: Who has authority to consent?
1. Rule: Consent must be given by someone with actual or apparent authority in order for consent to be considered valid
2. A person can consent if they have actual authority: If that person has some sort of control or domination or ownership right over the property (i.e. controls, occupies, has the ability to exclude/include people from the property)
a. This doesn’t change based on the facts. just ask if the person has dominion/control over the property? The ability to do what they want? Include/exclude people? Even if shared with someone else
b. Not actual authority: Landlord. Passenger in car. Driver will depend on the status of a bailment.
c. Some people may have the ability to consent to a place, but not all things in that place (i.e. luggage in car)
d. Ownership itself is not dispositive.
3. A person can also consent if they have apparent authority” This arises in situations where there is no actual authority, but the police reasonable believed that there was (Rodriguez)
a. Very fact-based analysis
b. Exists if the police reasonably believe the person had common authority over the premises or property, even if in fact they didn’t. I.e. what police believe to be true under the circumstances.
c. Concerned with whether police acted reasonably.
d. The key to this argument is that the police made a mistake of fact, not law.
4. Third party consent: If two people have joint authority to consent, either can consent to the search.
a. Idea is that by sharing the property with someone, you assume the risk that they will let the police in.
5. Dueling authority: If two people have actual authority, and one says “yes” and the other says “no”
a. If two people have common authority and a physically present person says no, the police cannot search/the search will be invalid (Rudolph)
b. If the physically present “no” leaves on their own, the “no” is irrelevant. If the police approach the house, and if a person with authority says “yes, then they can search.
c. If the police remove a physically present “no,” the “no” is irrelevant, so long as there is an objective reasonable basis for removal.
d. If the police remove the “no” vote without an objectively reasonable basis, the “no” vote remains, and the search would be invalid even if someone with authority said “yes”
e. Unanswered questions:
i. What does physical present mean?
1. For example, if someone says no over facetime, you decide based on social expectation.
Scope: Is a search within the scope of consent?
1. If you consent to a search, what does that mean?
a. You can limit the scope explicitly (i.e. say you can search the car, but not the glove compartment).
2. Factors to consider when assessing whether a search was within the scope of consent:
a. Words used by police to describe the search
i. Look around? Not consent to just look around the car because of colloquial use
ii. Quick look? Could be limiting i.e. not reasonable to believe that it would include a disassembling of the gas tank if it takes 45 minutes
b. Knowing the object of search
i. Police don’t have to tell you what they are searching for or be honest. If they ask for a search, it is considered a general search
ii. If they tell you explicitly, it can limitthe search
c. Words used by the consenter sets limits
i. Make it quick
ii. Not in trunk
d. Failure to object to search of a particular item
i. Often viewed as significant by the courts; take it as affirmative evidence that the consenter believes it is within the scope
e. Destruction
i. Generally speaking, a general consent does not include consent to destroy an item.
ii. People have an interest in preserving the functionality and integrity of an item. Would require additional, specific consent.
f. Expectation of privacy in item
i. Assumption that it wouldn’t include items of high expectation of privacy.
1. Cell phones, locked brief cases
Stop and Frisk
1. General rule: Police have the right to seize people short of a full-scale arrest if they have reasonable suspicion that crime is a foot. Police can frisk a person if there is reasonable suspicion to believe the person is armed and dangerous.
What is a stop?
1. See seizure notes. 
2. A person is seized when a reasonable person wouldn’t feel free to to leave or submits or is restrained.
3. Factors to consider:
a. Words of police
b. Coerciveness of police
c. Did the police take property
d. See other factors in seizure notes.
Justification of a stop (What is reasonable suspicion?)
1. Reasonable suspicion is a totality of the circumstances test
a. Take all the factors, both innocent and incriminating and significant and minor together.
2. RS is less (probably much so) than probable cause
3. RS is more than a hunch, it requires specific articulable facts
a. Police can’t say “I see it” or “It was a feeling I had”
4. PO can rely on experience, expertise, and training to give meaning to those facts
a. E.g., learning that a bandana is actually a sign of gang affiliation
5. Factors used to determinine RS (either individually or in combination with other facts)
a. Fitting a physical description of a suspect
i. Whether this is determinative depends on the specifity and uniqueness of the description given the context of the etting
b. Nervousness
i. Not enough by itself
1. Key to fighting it: It should only be a factor if it’s extreme or unusual nervousness
c. Evading the police
i. Evading the police alone is not per se RS, butit is a factor
ii. Evasion requires
1. Suspect knows the police are there; and
2. An act of evasion
d. High crime neighborhood
i. Often paired with evasion
e. Suspicious behavior observed by others
i. This was the situation in Terry
f. Tips
i. You apply the Gates test but you don’t need as much evidence
ii. Factors:
1. Basis of knowledge and veracity (but don’t need as much as Gates)
a. Basis of knowledge shown either by
i. If detail of fuure events not easily predicted, but can’t establish is merely by descriptive info
ii. Basis of knowledge is stated or implied (e.g. I can see the coke in Strauss’s purse or a black man on the corner waved a gun at me)
b. Vercaity can be shown by
i. Can corroborate sufficient detail (the more the better, espcially about future events)
ii. Potentially a 911 call or the equivalent (anonymous but knowable. A findable person because 911 is traceable or they said it was “their neighbor”
Justification of Frisk
1. Rule: A frisk is justified only if there is reasonable suspicion to believe the person is armed and dangerous
a. Sole justification is officer safety
2. Factors to determine whether there is RS that someone is armed and dangerous:
a. Nature of the crime
i. E.g. armed robbery
ii. Courts are very lenient about what qualifies as a weapon
b. Infamous bulge
c. Furtive gesture
i. Sudden gesture moving for a weapon
d. High crime neighborhood
i. But taken in context with the nature of the crime
e. Tip
f. PO’s knowledge of the person
Scope of Frisk
1. Four rules for outer body pat-down:
a. If during a part-down, PO feels a weapon, PO acn reach in and remove the item
i. If weapon, admissible
ii. If not a weapon, still admissible
b. If PO feel something they know is not a weapon, cannot remoev it
c. If PO feel something, not sure what it is, but could be a weapon, can keep manipulating it to determine if weapon or not
d. If feel something to determine whether  it is a weapon, and on touching it, have PC to believe it is evidence or contraband, can remove it (plain touch)
i. Can get PC from circumstances (like smell of weed)
ii. Must be immediately aparent/incriminating
Terry Stop of a Car
1. A traffic stop is more like a Terry stop than an arrest.
2. When police undertake a lawful Terry or traffic stop, there is an automatic right to order the driver and passengers out of the car
a. Because of officer safety
3. Terry right to frisk the car (a cursory inspection)
a. Need:
i. RS to believe weapon in car
ii. Suspect must have access
iii. Cursory inspection
1. Can only look where weapon could bea nd where you could access
4. Authority for the seizure ends when tasks tied to traffic violation are, or reasonably should have been, completed.
a. But if RS to extend stop develops, extension of stop is OK
Police Interrogation
There are three Constitutional Approaches to protecting personal rights during police interrogations:
1. Voluntariness Test/Due Process (5A and 14A)
a. SCOTUS test for voluntariness (can be used but is an amorphous test):
i. Step One: Coercive State Behavior
1. Defendant must point to state coercive conduct beyond the normal attributes of interrogation
2. Also must show a causal connection between the coercive conduct and the confession
3. Common coercive techniques (generally measured objectively, what a reasonable person would consider coercive))
a. Physical brutality
b. Lengthy interrogation
i. SCOTUS has ruled 
c. Deprivation of food and drink
d. Threats/promises
i. Would have t show that promise or thread would overbear the will
1. Ex: Promise to let someone go (especially to a juvenile); threat to charge someone lse; threat not to see child again
ii. Vague promises not enough
e. Lies
i. Can lie about evidence but not about defendant’s rights
ii. Step Two: That overbears the will of the suspect
1. Factors to consider:
a. Timing
i. Must be close in time to the coercive state behavior
b. Defendant’s response to the conduct
i. They have to take it serious
c. Any intervening acts ot mitigation
d. Other motives to confess
2. Miranda Warnings Approach (5A and 14A)
a. Defendants must get warnings when there is a custodial interrogation.
i. Custody means basically just arrests
1. When a reasonable person would feel the deprivation of freedom associated with an arrest 
a. Traffic/Terry stop = no custody
b. Police station questionin = generally yes, but not always clear 
c. Home = it depends, but generally no. Depends on whether an RP feels like they’re in custody.
d. Prison = not always
i. Custody only exists if you wouldn’t feel free to return to your prison cell home.
e. Factors to consider:
i. Whether the suspect was informed that he was free to leave, possessed unrestrained freedom of movement during questioning, and initiated contact with authorities or volutnarily acquiesed to official requests to respond to questions
ii. Whether police use strong-arm tactics or deceptive strategies during questioning
iii. Whether the atmosphere of the questioning was police dominated
iv. Whether the suspect was arrested at the end of the questioning
ii. Interrogation does not have a clear meaning.
1. An interrogation includes direct questions or their functional equivalents
a. Functional equivalents are words or conduct the police know, or should know, are reasonably likely to elicit an incriminating response
2. Spontaneous statements by the defendant are not an interrogation
iii. Exceptions to MW requirement
1. Use of undercover agents: Under the undercover agent exception, don’t need a miranda warning when being questions by under cover agent.
2. Public safety exception: Statement elicited in violation of Miranda are admissible if the question was reasonably prompted by concern for public safety.
3. Booking questions do not require MW because they are not likely to elicit a criminal response
iv. Right to remain silent
1. A defendant has to unambiguously assert their right to remain silent
2. After assertion, questions must immediately cease
v. Right to an attorney
1. A defendant has to unambiguously assert their right to an attorney.
2. After assertion, questions must cease.
b. Waiver
i. State state has a heavy burden to show that there was a waiver, they must show by a preponderance of the evidence
ii. A waiver must be:
1. Voluntary
a. Any coercive PO conduct that overbore the will of the suspect and caused him to waive his rights makes it not voluntary
b. PO cannot lie to you about your rights in order to get a waiver
2. Knowing and intelligent
a. I.e. you knew and understood your rights
iii. Types of waiver
1. Express
2. Implied
a. An implied waiver occurs if the defendant engages in a course of conduct consistent with a desire to waive his rights
i. E.g. makes a voluntary statement after knowing and understanding his rights
iv. Rule: After POs read a suspect his/her Miranda rights, POs may interrogate a suspect who has neither invoked, nor waived, his/her rights AND
v. A suspect who understand the Miranda rights and has not invoked them, impliedly waives those rights by making an un-coerced statement
c. Assertion
i. Courts treat all ambiguous invocations as irrelevant.
ii. Test for right to remain silent: Would a reasonable person in the PO’s position believe the person ahs asserted his/her right to remain silent?
iii. A post invocation waiver of the right to remain silent is valid if the PO scrupulously honored suspect’s rights to remain silent
1. Would a reasonable person view this as one continuous interrogation in an attempt to wear down their will?
2. Factors to consider (1–4 must exist, the rest are trade-offs)
a. Original interrogation immediately ceased
b. Some passage of time
c. New warnings
d. New waiver of right
e. New questions about a different crime
f. New question by different officers
g. Different questioning location
iv. If you unambiguously invoke your right to resin silent, question must immediately cease. But re-interrogation can occur if the police scrupulously honor your rights
v. After defendant invokes the right to counsel, no police interrogation can continue unless:
1. Counsel is made available; or
2. Defendant initiates the conversation and waives rights; or
a. Initiation occurs when the suspect makes a statement demonstrating a desire for discussion relating to hte investigation
3. Break in custody and passage of 14 days
Right to an Attorney
1. Once adversary proceedings have begun, the defendant has the right to an attorney when the government deliberately elicits information him unless the defendant waives the right to an attorney.
a. Initiation of judicial proceedings
i. Arrignment or indictment
ii. Note:
1. Custody is irrelevant
2. 6A is offense specific: Only applies to those offense that have IJP.
a. You can be questioned about different offense. The offenses are the same if they have the same elements and facts.
3. The right attaches automatically
b. Deliberate elicitation
i. You can only use jail house snitches if they are listening posts
2. Once there is IJP, PO cannot deliberately elicit info on that offense for which judicial proceedings have begun outside the presence of D’s attorney unless D waives the right to an attorney.
a. A valid Miranda Waiver waives the 6A right as well.
