Criminal Procedure

Fall 2020
**Prior exams are on reserve on the library 
** USE FACTS of the cases to distinguish them and apply your analysis 

Specific Terms/Processes:

· Grand Jury Process:

· Grand juries exist in 2 instances: (1) all federal prosecutions OR (2) if the state requires grand juries in their constitution – varies from state to state (CA doesn’t have a grand jury)

· A grand jury is a secret process, without the judge or defendant

· The only people that are there are the prosecutor, witnesses, and 23 jurors

· This is a powerful tool that prosecutors have because they can get testimony from witnesses without countering from the defendant

· Can use evidence that would not be admissible in trial

· The jurors use this evidence to determine whether charges should be brought or not 

· Bill of Rights:

· Overview:

· Rights only apply to defendants – rights protect the little guy

· Assume the government has the POWER

· Framers were concerned about government’s intrusion into the private life of the people

· Warren Court: Chief Justice Earl Warren; this court decided Brown v. Board and set other progressive precedents especially in crim pro – Giddeon v. Wainright, Miranda, Terry, etc.; very interested in rights of the little guy 

· 4th Amendment: governs police conduct during searches and arrest

· Generally interpreted as requiring a warrant based on probable cause for a search or arrest – BUT there are numerous exceptions that allow for warrantless searches and stops as long as they are “reasonable”

· Asks: When can the police stop, arrest, or search a (person/car/house)?

· 5th Amendment: sets forth the right in federal cases to indictment by a grand jury; provides for right against double jeopardy; privilege against self-incrimination and the general right of due process in criminal cases 

· No person in a criminal case shall be compelled to be a witness against himself

· When the govt can obtain and use a confession against someone in court

· Inherent in 5th amendment is the concern for the inviolability of the human personality (protecting the mind)

· 4th amendment protects body v. 5th amendment protects mind

· 6th Amendment: Right to a speedy and public trial by an impartial jury and district where the crim was committed; gives the defendant the opportunity to confront the witnesses against him and to call his own witnesses; provides the assistance of counsel

· Right to assistance of counsel

· When must the govt. provide a lawyer

· Ineffective assistance

· 8th Amendment: prohibits cruel and unusual punishment 

· “Nor shall any state deprive a person of life, liverty or property without due process of law”

· Due process = fundamental fairness
· Incorporation
· Bill of Rights applies to the states through the 14th Amendment’s due process clause
· Federal law establishes a floor – states can add MORE protection, but NOT less
· One example ( flexibility in number of jurors
· What’s not incorporated?
· 3rd amendment ( right not to quarter soldiers
· 5th amendment ( no right to grand jury
· 7th amendment ( no right to jury in civil case
· 8th amendment ( no rule against excessive fines
· As of 2010, 2nd amendment became incorporated (McDonald v. Chicago)
· Levels of Proof (lowest ( highest)
· Lowest: Reasonable Articulable Suspicion (not enough to arrest you, but enough to stop you
· Probable Cause: standard of proof required to arrest someone and at a preliminary hearing – is there enough evidence to hold you
· Preponderance of the Evidence: over 50% sure

· Clear and Convincing Evidence: standard that the state would have to prove in order to take custody away from their parents
· Highest: Proof beyond a reasonable doubt – what the prosecutor needs to prove at trial for each and every element of the offense
I. Fourth Amendment: Searches & Seizures

A. The 4th Amendment
a. Language of the 4th Amendment: “The right of the people to be secure in their persons, houses, papers and effects against unreasonable searches and seizures shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”

i. There are two important aspects of the 4th Amendment: (1) searches and seizures must be reasonable and (2) police must obtain a warrant for a search or seizure to be reasonable. 

ii. If it is not a technical search, then the 4th Amendment does NOT protect the “search,” meaning that the evidence gets to come in and defendant can’t assert 4th Amendment protection or the exclusionary rule. 

b. All the 4th Amendment does is say that searches are unconstitutional without a warrant.  

i. Police can search – they just have to get a warrant based on probable cause first.
c. What does the 4th Amendment protect?

i. U.S. v. Verdugo-Urquidez: 4th A. only applies to searches inside U.S., it does NOT apply to searches outside of U.S., even if conducted by American law enforcement
B. The Exclusionary Rule

a. The exclusionary rule is the remedy for a violation of the Constitution in a criminal case. When there is illegal action by police, the exclusionary rule prevents evidence gotten as a result of that primary illegality from coming into court as evidence against a defendant.
i. Issue must be raised by the defense in a pre-trial motion to suppress
1. The judge will hear this motion and will decide whether the 4th amendment was followed or not 
b. Case Law:
i. Weeks (1914)
1. In Weeks, the court established the exclusionary rule in all federal cases, which excluded evidence seized in violation of the Constitution. 
ii. Mapp v. Ohio (1961)
1. In Mapp, a woman refused police officers to enter her house, but the officers force entry and search the entire house without a warrant. Here, this was a violation of the 4th Amendment because there was no warrant, and no exceptions applied. 
2. In 1961, the court in Mapp held that the exclusionary rule is a part of the 4th Amendment, and it is incorporated against the states via the 14th Amendment. Thus, any evidence illegally obtained by state officials is not admissible in state court. 
3. Courts wanted to deter police from violating the 4th amendment but also enforce judicial integrity – allowing evidence gathered unconstitutionally brings the integrity of the whole judicial system into question
4. Timing Context: This case occurred during the Cold War – very mark of a free nation that each person has zone of privacy where government cannot enter
5. Note: the year before Mapp in New York, there were no warrant application, the year after there were 800 warrant applications
c. Process of the Exclusionary Rule
i. Judge decides issues of admissibility pre-trial
ii. Defendant has the burden of raising the motion
iii. Plaintiff has the burden of proving that the search/seizure was valid by preponderance of the evidence (greater than 50%; more likely than not)
iv. Evidence excluded by the Exclusionary Rule may still be used to impeach witnesses, just not in the case-in-chief of the prosecution.
v. SPECTRUM OF PROOF: RAS (Terry) ( PC (Arrest/Warr) ( POE (motions) ( C&CE (civil)( BRD (conviction at trial)
C. Search/Seizure Analysis
a. Step #1: Was it a search OR was it a seizure?
i. Searches:

1. Was the search conducted by a valid state actor?
a. 4th A. covers ONLY GOVERNMENT ACTION, it does NOT cover searches by private individuals, unless those individuals are working for the government 

i. Government actors include the police, FBI, ICE, federal/state prosecutors, teachers hired by a public school, informants

2. Justice Harlan’s concurrence in Katz: 
a. Did the defendant (a) exhibit a subjective expectation of privacy in the place searched
b. AND (b) viewed objectively, is D’s expectation of privacy a reasonable expectation of privacy that society wants to protect from government intrusion?

i. Katz expanded the idea of what a search is, it can be something you take outside the home, and includes what you say in a phone booth 

c. If YES to both (a) and (b), then it IS a search protected under the 4th Amendment and the defense can raise a motion to suppress and the prosecution will have to establish by a preponderance of the evidence that the police were justified under the 4th amendment in doing the search that they engaged in
d. If it is a 4th amendment search, the government has to get a warrant first!! If the government searches without a warrant, evidence is OUT at trial (exclusionary rule)
e. Katz: In 1928, the U.S. Supreme Court ruled that electronic eavesdropping without a physical trespass was not a search under the 4th Amendment.  This was overruled and rejected in Katz v. United States. Here, Katz, a sports gambler, was convicted of violating federal gambling laws when he made calls in a public phone booth. The FBI wire-tapped the phone booth without a warrant to listen to Katz’s calls. At trial, the prosecution entered the recordings of Katz’s phone call into evidence. The issue is whether the unwarranted wire-tapping of a public phone booth constitute a search and seizure under the 4th Amendment. The court held yes, even when there is no physical invasion, wire-tapping a public phone booth is a Fourth Amendment search and seizure. The Fourth Amendment protects people, not places against unlawful government intrusion.  But, Katz was justified in assuming that his phone conversation would remain private, even though the phone booth is at all other times for public use. Therefore, Katz was protected under the Fourth Amendment when he entered the phone booth and shut the door, and the unwarranted recording of his phone conversation constitutes a search and seizure under the Fourth Amendment.
3. If the search did not fall under the Katz test, does it fall under the Jones’ test or Jardines? (apply this only if the circumstances (“trespass theory”) are aligned with what happened in these cases)
a. Jones: 
i. Mr. Jones was a nightclub owner, who is suspected of drug-trafficking. As part of a joint task-force operation with the police, FBI agents applied for a warrant that would allow them to place a Global Positioning System (GPS) tracking device on Jones’s vehicle in an effort to track his movements. A federal district court issued the warrant but required the agents to place the device on Jones’s vehicle within 10 days of issuance of the warrant and while the vehicle was physically located in the District of Columbia. On the eleventh day, and while the vehicle was parked in a lot in Maryland, agents placed the GPS device on the vehicle’s undercarriage.  After tracking the car for 4 weeks, the government got 2000 pages of data from the device.
ii. Issue: Does the warrantless placement of a GPS tracking device on the undercarriage of an individual’s vehicle in order to track the person’s movements on public streets constitute an unlawful search in violation of the Fourth Amendment?
iii. The court held that location info contained in GPS devices IS PROTECTED by 4th A ( should have been suppressed.
iv. NOTE: Jones is an alternative to Katz – ALWAYS analyze Katz, and then can consider Jones if it is applicable based on a similar factual situation 
b. Jardines:
4. Is the area searched protected under the 4th Amendment?

a. Homes/Open Fields/Curtilage

i. Overview:

1. Homes are 100% protected under the 4th A

2. Open fields are NOT protected under the 4th A

3. Curtilage requires an analysis to determine if an area is an open field or the curtilage (Dunn factors)

a. Curtilage IS protected under the 4th A (just like home)

b. Curtilage is an area outside of your home, where intimate activities take place

4. A person does not have a reasonable expectation of privacy in something he knowingly exposes to the public. 

5. The home is protected by 4A

6. An open field is not protected by 4A

7. The curtilage is protected by 4A
8. Hester v. United States (1924)
9. Oliver v. United States (1984): In Oliver, the police had a tip about marijuana, but the police did not have a warrant in advance and did a “preview search” to look around and see. Police used info from “preview search” to get a warrant. The issue is whether the warrant is valid because it is based on the “preview search”? Is the “preview search” an illegal search? [Warrant is not valid if based on illegal search]. The court held that the area was an open field because there is no reasonable expectation of privacy in an open field 
a. RULE: If the search is in an open field, the police do not need a warrant to search – even if the open field is a part of your property – because it is not reasonable to have an expectation of privacy 

10. United States v. Dunn (1987) – open field v. curtilage 
a. Here, police got a warrant in TX to attach a tracking device to something used in the process of drug making. On Nov. 5, warrantless entry onto ranch and one day later, they apply for a warrant. On Nov. 7, the police search ranch, seize evidence as a basis for charges. 
b. Court analyzes our factors to determine whether it is curtilage (area around your house and is associated with the house) or an open field: (1) how close to home?; (2) Within an enclosure surrounding the home?; (3) Nature of use?; (4) Steps taken to protect area from observation by passer-bys
c. Court determined in this case it was an open field and is not entitled to 4thA protection -- Open field is NOT curtilage and NOT the house
b. Aerial Searches
i. In California v. Ciraolo, the police took photos of the defendant’s home from 1000 feet above. The issue was whether the observation from airspace a violation of the 4th Amendment. The court held that no, this was not a 4th Amendment violation because 4th A protection is not extended to require police to shield their eyes when passing by a home or public area – not required to shield their view when up in the air. The individual could not demonstrate that they had a subjective expectation and an objective expectation of privacy, as required by Katz. 
ii. In Florida v. Riley, the officer flew over the defendant’s property at a height of 400 feet, which allowed him to view marijuana plants in the defendant’s home.  The court followed the precedent set by Ciraolo, and found that this observation did not require a warrant under the 4th Amendment.
c. Public v. Private Activity
i. In United States v. Knotts (1983), the court held that there is no reasonable expectation of privacy on public thoroughfares (streets), and is not a search. The defendant is accused of drug manufacturing; the police place a beeper on a drum and use it to track the chemicals to a particular location. The court says that the beeper is tracking the drum through enhanced technology what you could already see with the naked eye. Thus, the beeper was not a search protected under the 4th Amendment and it was allowed for the police to use it. 
ii. In United States v. Karo (1984), a beeper was used by the police to track activity inside the defendant’s house. The court held this is different from Knotts, because the beeper is communicating things that could not be visually verified because this time it was tracking things inside the home that you could not already see with the naked eye. Thus, the court held that a beeper used to track activity inside the house does constitute a 4th Amendment search. 
iii. In Kyllo v. United States (2001), the police discovered marijuana inside the defendant’s home by using a thermal-imaging device outside of the home to detect heat from the high-intensity lamps used to grow the plants inside the house. The court held that this is a 4th Amendment search because you cannot see the details of a private home without physically entering the house. This type of search is unreasonable without a warrant.   
iv. In Smith v. Maryland (1979), the police used a warrant to get telephone numbers from pen registers, which gives telephone numbers only, not the contents of the conversation. The court held this is not a 4th Amendment search because there is no reasonable expectation of privacy in numbers dialed.
1. NOTE: Smith also applies to email addresses (not contents of email) – same as telephone numbers 
v. In White, there is testimony by a police informant who conducted electronic surveillance/tape recorded conversations with defendant (wore a wire). The Court held that it was not a search, so it doesn’t violate the 4th A. The information was something that the D revealed to the third party and the D said info that he could have said to a police officer. The D is assuming the risk by talking to a false friend and a third party = general public. 
d. Trash Searches
i. California v. Greenwood: Greenwood is the defendant, who is suspected of drug trafficking. Police find out about Greenwood through a tip; police get garbage by asking garbage collectors to leave Greenwood’s trash aside; Greenwood’s trash was left by the curb for the police. Issue is whether the bag collection under the 4th A. Court applies the test from Katz. Court says trash is regularly exposed to the public where it may be invaded by animals and other members of the public. People place their trash out for collection with knowledge that it will be taken into the possession of a third party and with no guarantee that the trash collector will not subsequently pick through it. We conclude that society does not accept the expectation of privacy in one’s trash, which has been left outside for pickup, as objectively reasonable. 
e. Dog Searches
i. In Illinois v. Caballes, a police officer Caballes for speeding and radios in the stop. Another officer hears the radio and goes to the scene with his narcotics dog, he walks around the car and the dog alerts the officer to the trunk. Both officers search the car and find marijuana. The whole interaction occurs within 10 minutes and Caballes is sentenced with possession of marijuana. The issue is whether the stop is within the 4th Amendment. The case goes to the U.S. Supreme Court, who holds that the stop was lawful because it was not a search under the 4th Amendment. The dog sniffing only exposes the contraband, and doesn’t compromise any privacy interest. Court said so long as the sniffing didn’t prolong the interaction of giving the citation, then it is okay – here, it would have taken 10 minutes with or without the dog.
ii. In Florida v. Harris, the Supreme Court held that a dog’s training and certifications are sufficient to establish the dog’s recognition of drugs is reliable
iii. In Jardines, the police got a tip about marijuana at Jardines’ house, so police arrive with dogs. The dog indicated a scent at the porch, and based on the dog’s alert, the police obtain a warrant. The issue is whether the dog’s “search” is a search under the 4th Amendment. The court held that it was reasonable for a person to walk on your porch, BUT not reasonable for a dog – it is more akin to a metal detector and it IS a SEARCH.

iv. In Riley, the Court held that in order to search the contents of your telephone, the police would need a warrant.

5. NOTE: The fruits of a search may be the basis for a seizure or an arrest. 

ii. Seizures:

1. Was the seizure conducted by a valid government actor?

2. Apply Mendenhall Test

3. What type of encounter is it?

a. #1: Consensual encounter

i. Not a seizure

ii. Requires valid consent

iii. Officer has a right to search whatever is consented to (even a search of groin, see Drayton)

b. #2: Terry stop & frisk

i. Seizure

ii. Must have a reasonable articulable suspicion that criminal activity is afoot

iii. If RAS that subject is armed, the frisk is limited to pat down of outer clothes (can also take what plainly feel – this is limited by Minn v. Dickerson)

c. #3: Arrest
i. Seizure

ii. Need probable cause

iii. It depends what can be searched ( SIA of person, SIA of person in car (Gant), SIA of person in home (Chimel)

4. RULE: Whenever there is SOME level of GOVT/POLICE interference with a person’s freedom of movement, there must be some justification for that interference

a. If there is justification, interference is okay. 

b. The more interference, the more justification needed

c. If no or not enough justification, the government interference violates the 4th A

d. Evidence that stems from the primary illegality (the UNjustified Government interference) is OUT
5. In Mendenhall, a Black woman, 22 years of age, was walking through the airport, and was stopped by 2 DEA agents for “acting suspicious.” During this initial approach, the DEA officers learned: (1) The respondents name was Sylvia Mendenhall and she resided at the address appearing on her license, (2)  Mendenhall was carrying an airline ticket with the name “Annette Ford,” which she used because she felt like using that name, (3) Mendenhall had been in CA for the past two days. The officers moved Mendenhall to the airport DEA office. While at the DEA office, Mendenhall consented to a search of her person and handbag. The DEA agent found an airline ticket issued to "F. Bush" from three days earlier for a flight from Pittsburgh to Chicago to Los Angeles, which Mendenhall stated was the ticket she used for her flight to CA. During a separate search by a female police officer, two small packages, one appearing to contain heroin, were found on Mendenhall. Mendenhall was arrested. The issue is whether this stop is a seizure, even though it was consensual. 
a. RULE: A person is seized under the 4thA when a reasonable person (objective) in the position of the defendant would not feel FREE TO LEAVE.
b. Some factors that establish you feel free to leave or not:
i. Threatening presence of several officers

ii. Display of weapon by officers

iii. Some physical touching of the person

iv. Indication that compliance with request is an order

1. Language

2. Tone of voice

v. Might indicate seizure even if person did not attempt to leave

vi. Factors established through testimony and judicial findings at motions hearing (trial level) 
6. Bustamonte ( If a consensual encounter, it is not a seizure, and must be justified instead by voluntariness (or absence of police coercion).

a. Police coercion may be pointing a gun, intimidating number of officers, commands, etc.
7. In Drayton, 3 police officers boarded a Greyhound bus and asked permission to search everyone’s belongings. Officer Lang contended that Drayton & Brown voluntarily consented to search of the GROIN. The issue is whether this is a seizure based on whether a reasonable person would feel free to leave. The court held that this is not a Fourth Amendment seizure, because nothing the officers did or said indicated that the individuals were not free to leave. The police did not show their weapons or block the aisle. While a passenger’s movements may be limited by the confined space of a bus and he may not wish to get off for fear the bus will leave without him, these concerns deal with the nature of traveling by bus and do not reflect coercive tactics by the police. In addition, the totality of the circumstances indicates that Drayton and Brown consented voluntarily. The officer specifically asked if they would consent to the pat-down. 
8. In California v. Hodari D., some kids are hanging out in the street in Oakland, CA. An unmarked police car comes up to the kids. The kids take off and the police chases the kids (one of the kids is Hodari D.) – Hodari tosses a package containing a rock of crack cocaine. The officer tackles Hodari and arrests him. The issue here is ( Was defendant seized during the chase and was that arrest the result of an illegal seizure? At what point is Hodari technically seized – is it before Hodari tosses the crack cocaine? The court held that a defendant is not seized until they are stopped by police. Here, the police CHASE did not constitute the seizure, the defendant IS SEIZED when he is TACKLED by the officer. A seizure requires some type of physical restraint. 
a. Example: In the Metro police case, the defendant was seized when he was grabbed on the arm by the police officer. 
9. Car Seizures
a. In Heien v. North Carolina, Police pulled over car for brake light being out; officer was suspicious because the driver was nervous and the passenger was lying in the backseat the whole time; officer asked to search the car and found a bag of cocaine. Def moved to suppress evidence, but court denied the motion. The court held that the seizure occurs the moment the car is pulled over. 
b. In Maryland v. Pringle, Pringle was a front seat passenger and the car was pulled over for speeding; the driver opened the glove compartment, and the officer noticed a wad of rolled up money in the glove compartment; the officer ran the license, but the driver had no outstanding violations; a second patrol car arrived that asked the driver if there were any weapons/drugs in the car. Driver consents to a search and the police find cocaine in the car along with a lot of money. Pringle (PASSENGER) argued that the arrest was invalid because there was no probable cause to arrest him, and his confession was the fruit of his unlawful arrest. This case was PRE-Brendlin, so Pringle (the passenger) did not have standing to challenge the stop; HOWEVER he challenged the probable cause. The court held that based on the location and the cocaine, there was valid probable cause to arrest the passenger. 
c. Prior to Brendlin, only the driver of the car could bring a motion to suppress evidence based on the stop of the car. However, the court in Brendlin held that passengers who are seized when riding in a car that is stopped can also litigate a motion to suppress evidence based on an unjustified stop. 
d. In Whren, the police are driving in a “high drug area”, they see a car pulled over sitting in the same position for “too long” at the stop sign. The police drive past them, and then the car that is stopped makes a quick turn without signaling and drive off fast. The police make a u-turn and follow the vehicle, and eventually pull them over. At this point the officer notices there are drugs in the car. The defendant argues it was racial profiling, and that the officer used the traffic violation as an excuse to pull the people over. 
i. RULE: Pre-text stops are okay as long as there is objective PC – this means that the officer can stop anyone who you have PC for, and if you only stop a certain group of people that is okay as long as you objectively have PC 

1. Pre-textual stops are ok, so long as there is an actual violation & a real legit reason to stop.  Subjective intention of the popo not relevant – only the objective basis (Racial profiling ok if there is a real PC to justify a stop of the driver of car too).
b. Step #2: Was there probable cause? 
i. Overview:
1. Probable cause is the standard of proof required for (1) issuing a warrant and (2) arrest – with or without a warrant
a. In order to arrest someone, you need to have PC to (1) believe the crime has been committed AND (2) believe that D is the one who committed the crime

b. In order to have probable cause for a search warrant you need (1) PC to believe there are fruits, evidence or instrumentalities of a crime AND (2) these things are in a certain place

2. If there is PC ( then the search / seizure is VALID under 4th A
3. What is the quantum of proof for PC? 
a. According to Gates, we must do a totality of the circumstances analysis and ask whether there is a “fair probability that contraband or evidence will be found”
ii. If there is no probable cause, you will analyze this in step #4 ( If there is no PC, then you have to ask if it is a Terry stop (justified by RAS) or a consensual encounter (justified by voluntariness for the consent to be valid, but requires no suspicion)
c. Step #3: Was there a valid warrant? 
i. A warrant is analyzed by a detached and neutral magistrate. The magistrate must analyze the affidavit in support of the warrant to see if there is probable cause for the police to conduct the search or seizure. 
1. When it comes to a search, it is important that the search be specific and particular as to the place searched and the items to be discovered. 
2. There must be a nexus between what is sought and the place searched. 
ii. PROCESS ( In order to receive a warrant, police must present information to a neutral magistrate (not a judge and often a non-lawyer) and the magistrate decides if there is PC to issue the warrant.
iii. CONCERNS ( Warrantless searches bring up a number of concerns, including that it may be easier to justify the search after the fact, since any movement for suppression of evidence is made after the warrantless search has already happened. Additionally, it is often the word of the police vs. the word of the defendant, and it is up to the judge who to believe. 
iv. Under Fed. Rule of Crim. Pro 41, the officers must execute the warrant during the daytime, within 14 days after the warrant was granted. However, if the police want to execute the warrant at night or want flexibility to execute it a month from the issuing date, they can ask for that in the warrant application. 
v. General Rule: Warrantless searches and seizures in a person’s home are presumptively invalid. If there is a valid warrant, it will get police inside the home for an arrest or a search. 
vi. When do you NEED a warrant?

1. In Watson, the court held that a warrant is not needed, so long as there is probable cause. 
2. In Payton, Supreme Court struck down a NY statute that authorized warrantless entries into private homes for purpose of making felony arrests. Rationale: If warrants are necessary to look for property in homes, then a warrant is necessary to look for people. 
3. In Atwater, the plaintiff was pulled over for driving without a seatbelt and failing to secure her two children. Plaintiff argued that the arrest was an unreasonable seizure under the 4th A. The court held that the 4th A does not prohibit warrantless arrests for minor offenses, and here the officer had probable cause to believe Atwater had violated the seatbelt laws so the arrest WAS constitutional. 
vii. Warrants are tailored for what they are looking for:
1. Big Screen TV – cannot look in shoebox
2. Coins / Jewelry – can look virtually everywhere
viii. Knock & Announce
1. If no knock and announce, analyze in Step 5

ix. How must police treat innocents inside a house when conducting a search warrant?

1. In Mena, an innocent woman was present when police were executing a search warrant. She was handcuffed and not allowed to leave for some time. Police argued that this was a serious situation where they had to secure the area because it was a gang arrest. The Court held it was reasonable for the police to treat her that way.
x. What if the police have a valid warrant but accidentally go to the wrong location?
1. In Retelle, the Retelle couple purchased a house that was previously owned by people who were doing crimes; police got them out of bed while they were naked and searched the house. The Retelles were white and people in the warrant were Black. The court stated that there is a lot of deference to officers when there are issues regarding officer safety; court held that the order out of bed and reluctance to allow couple to dress was reasonable b/c of officer safety.
2. In Maryland v. Garrison, police go into the wrong apartment and they search the wrong apartment and find drugs; Garrison said that the police had no right to search his apartment and they can’t use what they found against them. The court held that so long as the police ACCIDENTALLY went into the wrong apartment the search is still reasonable.
xi. Check on arrests without a warrant:
1. County of Riverside v. McLaughlin, 500 U.S. 44 (1991)

a. Defendant arrested without a warrant and held in custody must receive, within 48 hours, a judicial determination of whether his arrest met the PC standard

b. Judicial “review” differs depending on the jurisdiction 
d. Step #4: Was there a valid exception?
i. Exceptions to the Warrant Requirement

1. There are two basic justifications for warrant exceptions ( (1) safety of officers and (2) destruction of evidence. However, even if there is a warrant exception, there still must be probable cause. 
2. The three main exceptions to the warrant requirement are (1) hot pursuit, (2) exigent circumstances, such as emergencies, and (3) searches incident to arrest. 

3. #1: Hot Pursuit

a. In Warden, MD Penitentiary v. Hayden, the police have information from a taxi driver who witnessed a crime and the person who committed the crime ran into a specific house; the police enter the home. Defendant moves to suppress evidence (clothing, gun, ammo). The defendant’s argument is that the police searched the house and seized evidence without a warrant. Court said that this search was justified because it was a HOT pursuit and they had info from the taxi driver. NOTE: We differentiate hot pursuits based on time and space.
4. #2: Exigent Circumstances
a. If police have probable cause and there is not enough time to get a warrant, they don’t need a warrant. This can apply in situations where defendants are threatening to destroy evidence, if the safety of individuals is at issue, or it is an emergency. 
b. Emergencies

i. In Mincy v. Arizona, the prosecutors argued that no warrant was necessary because it was regarding a murder case, and all murder scenes are emergencies. The court rejected this argument and held that you still need a case-by-case determination to decide if the specific circumstance is an emergency. 
ii. In Kentucky v. King, police entered someone’s home without a warrant b/c they think drugs are being destroyed – they smelled marijuana and heard noises consistent with destruction of evidence. The court held that this was justified because of the noise consistent with destruction of evidence. 

iii. In Welsh v. Wisconsin, Welsh is drunk and has an accident, goes upstairs and goes to sleep. The police enter his house without a warrant. The police argue this is justified because Welsh’s BAC is being reduced as time passes. The court holds that the police were NOT justified to do a warrantless entry of his home. NOTE: This case was in 1984, and at the time drunk driving wasn’t seen as such as a serious offense – may be a different outcome today. 
iv. In Brigham City, UT v. Stuart, the defendant is a young person; there is a “fracas” going on inside of the home; police go to back of the door and announce themselves and say they are entering because there is a danger of harm. The court held that it was reasonable for police to enter without a warrant based on safety purposes and they announced themselves. 
v. In Fisher, the court applies the holding from Brigham City and holds that the warrantless entry of a home when officers saw evidence of a recent injury and heard violent noises from house IS justified. 
5. #3: Search Incident to Arrest (SIA)

a. SIA General Rules

i. Officers may perform a search of a PERSON incident to a lawful arrest as a per se rule. 

ii. A search incident to arrest always allows police to search the person, INCLUDING all CONTAINERS on the person. 

iii. NOTE: The search may be at the same time as the arrest. 

b. SIA at Home

i. A SIA at home occurs if there is an arrest in the home because of arrest warrant or warrant exception. 

ii. The scope of a search incident to a lawful arrest in the HOME is the GRABBABLE zone
iii. In Chimel, the police went to Chimel’s (defendant) home pursuant to a valid arrest warrant to arrest him for the burglary of a coin shop. Chimel’s wife let the police inside and when Chimel returned home they arrested him. Without a search warrant and without permission, the police then conducted a complete search of Chimel’s home. The police instructed Chimel’s wife to remove items from drawers and eventually the police found and seized a number of coins, medals and tokens. Over Chimel’s objection, these items were introduced at trial. The U.S. Supreme Court held that the search was not reasonable. The court held that a search incident to arrest is limited to the “grab area.”
1. Court’s reasoning: A warrantless search incident to a lawful arrest can only cover the area in possession or control of the person being arrested. When an arrest occurs, it is reasonable for the police to search the person being arrested to insure he is not armed and to ensure no evidence is destroyed. This rule is easily extended to include a search of the area that the person under arrest may access. However, a search of the area outside of the suspect’s immediate control cannot be similarly justified and is therefore not reasonable. 
c. SIA in Car

i. In Belton, the case prior to Gant, the court held that there was a per se rule allowing police to search of passenger “compartment” and any “containers.”

ii. In Gant, the defendant was arrested for driving with suspended license; police searched car and found firearm and cocaine. WHERE WAS THE EVIDENCE FOUND The holding in Gant allows searches of a car incident to the arrest of a person if: (1) The arrestee is unsecured and within reach of the car (Belton / Chimel theory) OR (2) There is reason to believe there is evidence of the crime of arrest in the car
1. Under Gant, the grabbable area in the car includes the PASSENGER COMPARTMENT.
iii. In Robinson, the court held that search incident to arrest applies even to arrests for expiration of driver’s license, and police can search the person or grabbable area (passenger compartment.)
iv. In Mimms, the court held that police can order the driver out of car on ANY lawful stop, and under Wilson, the court held that police can order passenger out for any lawful traffic stop.

v. In Knowles, the court held that police cannot conduct a “search incident to arrest” unless there is an arrest. Thus, a citation does not allow police to conduct a search incident to the citation. 
ii. Automobile Exception 

1. Overview:

a. Rationale: You have less of an expectation of privacy in your car than you do in your home – that is because we allow cars to be regulated by the government

i. In Carrol, the defendant is transporting alcohol in car during prohibition; police stop the car without warrant and search it and find alcohol. The court holds this is a reasonable search – court’s holding justifies the expectation that you have less of an expectation of privacy in your car

ii. In Chambers, car was searched after the car was at the police station; search wasn’t justified under search incident to arrest; court held that the automobile exception still applies to the car based on the Carrol decision – car is distinguished from the home.

2. NOTE: Police can also search a car if it is impounded. This is outside the 4th Amendment, but an example is drunk driving. Drunk driving creates an accident and when the drivers are arrested, the car is taken to be impounded – police can then take inventory of what is in the car.

3. In California v. Carney, DA agent was observing a motor home; saw a kid go to the motor home and agent had knowledge that someone in the home was exchanging weed for sex; kid comes out and the DA agent asked him what happened; kid did say he got weed for sex; DA go to arrest the individual and see marijuana in plastic bags and search the vehicle. The issue here is whether the motor home is a home or a car. Court held that mobile home IS a car so it does fall into automobile exception because (1) theoretically capable of mobility and (2) less expectation of privacy. Thus, the police can search without a warrant, so long as there is probable cause.  
a. Variations on “motor home”:

i. Coolidge: If a car is connected to the house, then it has to be specified in a warrant – can’t search without warrant.

ii. Collins v. Virginia: If a motorcycle is parked in curtilage in driveway, the police must get a warrant; automobile exception does not apply to car parked at home

iii. Lafayette: Inventory search allowed of a car if it is impounded

4. Container Overview: 

a. Under Automobile Exception:

i. If pc to search car - can search containers in car

ii. If pc to search container in car, can search car for container & can search in container

iii. Remember if more pc arises, search can expand

iv. Can search containers back at the police station
b. Under SIA:

i. IF car is searched as a SIA of a person (Chimel rationale), cannot search trunk
c. Limits of SIA under Gant

i. SIA under GANT is MORE limited than search pursuant to the AUTOMOBILE EXCEPTION

ii. AUTO EXCEPTION requires PC and then entire car is in play
iii. SIA under GANT requires reason to believe and then passenger compartment (at least) – Gant did not expressly overrule Belton on trunk (but not 100% clear)
d. In Acevado, the police watched as a man entered his home carrying a package, they had probable cause to believe contained marijuana. Before a search warrant could be obtained, Acevedo (defendant) arrived at the house and left after about ten minutes carrying a bag that was the same size as the package. Acevedo put the bag in the trunk of his car and drove away. Fearful of losing the evidence, the police followed him, pulled him over, opened the trunk and looked inside the bag, finding marijuana. The court held that the Fourth Amendment allows the warrantless search of a container in the car when the police have probable cause that the container contains contraband. Therefore, when the police have probable cause that a container in a moveable car contains contraband, they may search the container without a warrant. However, their search must be limited to that specific container, unless they have probable cause that the car itself contains contraband too. Accordingly, the search of the bag found in the trunk of the car was constitutional because the police had probable cause that the bag contained contraband.
e. In Houghton, Wyoming highway patrol stopped a speeding car; there were 3 people in the car, when questioning driver police saw a syringe; asked the driver what the syringe was for and the driver said he used it for drugs; police asked the other two people for IDs, Houghton said she didn’t have her ID – police searched the car and found Houghton’s ID in her purse, along with a baggy of meth; the officer also saw needle track marks on Houghton’s arm and placed her under arrest. Court said if there is contraband in the car, it is reasonable for the police to search without having to show probable cause for each item. If you have PC to search the car, you can search anyone’s stuff in the car regardless of ownership.
iii. Plain View/Smell/Feel
1. Plain view: In order for evidence to come in under “plain view,” the following requirements must be met: (1) officers had a right to be there; (2) objects announce their criminality; (3) there is no further search required to determine whether the objects can be seized. 

a. #2 ( What types of objects announce their criminality?

i. Drugs, weapons

ii. If you see drugs or guns, these are items that plainly announce themselves as contraband

b. #3 ( When is no further search required?

i. Police do not have to open to look in anything (see Hicks)

c. NOTE: First analyze whether officer is rightfully in the place where he is. Then apply the plain view requirements. 

2. Plain smell: Plain smell is similar to plain view. 

a. RULE: If an officer is legitimately in a place where he plainly smells something associated with contraband ( the officer can search further

i. NOTE: must find the contraband in order to arrest 

b. In Belton, the officer plainly sees and smells marijuana. Either one of those alone would be enough to justify seizure of the marijuana and further search based on PC to believe there is contraband.

3. Plain feel: (happens most during Terry stops)
a. In Minnesota v. Dickerson, the issue is what can an officer do while patting down an individual as part of a “Terry frisk.”
b. RULE: The court held that the officer cannot “manipulate” objects. If the officer can plainly feel that a suspect has drugs in the course of the frisk, then the officer CAN seize the drugs and use them as a evidence. However, this frisk must be based on probable cause that the suspect has drugs, and the officer must instantly know what he feels are drugs.    
iv. Probation and Parole Searches:

1. Warrantless searches and suspicion-less searches are upheld on the basis of a subject being on probation or parole

2. The subject usually has to agree to be searched at any point as a condition of release for probation & parole, so if officers find a probationer or parolee, officers can search without probable cause 

v. Consent 
1. Consent is a huge exception – need no level of proof as to criminal activity – just need valid consent that is voluntary under 14th Amendment (Bustamonte)
2. In Bustamonte, the court discusses what constitutes a voluntary consent to search. The court holds that you don’t have to be told explicitly that you have the right to be free from unwanted searches and seizures under the 4th Amendment in order to consent. The issue here is determining what the prosecution must prove in order to demonstrate voluntary consent was given. Here, the court held that the prosecution must demonstrate voluntariness in the context of the 4th amendment, absence of threat of coercion. Additionally, the court looks at totality of circumstances + factors: defendants age, education level, intelligence + if coercion or pressure.
3. In Robinette, the court holds that a person who is lawfully stopped but free to leave (not a seizure that rises to the level of an arrest) does not need to be informed that they are free to leave for consent to be valid. 
4. In Drayton, the court determined that there was consent to search, and that the defendants never had to be told that they had a right to refuse search. In Drayton, the court analyzed the following factors to determine if there was consent:

a. Nothing coercive or confrontational

b. No application of force

c. No intimidating movement (officers in Drayton being 12-18 inches from the defendant’s face was not intimidating)

d. No overwhelming show of authority

e. No brandishing of weapons (weapon visible does not count as brandish)

f. No blocking of exists (officer kneeling at front of bus is not blocking exit)

g. No threat

h. No command 

i. No authoritative tone of voice 
5. Consent of others: a mixture of apparent authority, actual authority, control, possession, financial involvement, and assumption of the risk (Rodriguez)

6. Georgia v. Randolph (2006) ( when husband and wife live together and one consents and the other does not( non consenter prevails

7. Fernandez v. CA (2014) ( DV case, cops called, man arrested and taken from the scene but does not consent to search of house; police return and woman consents because man is not there ( woman’s consent prevails 
vi. Encounters less than arrest where suspect is free to leave:
1. Police are investigating but do not have reasonable articulable suspicion (RAS) or probable cause

2. Traffic stop where officers are extending detention based on their desire to obtain consent to search (officers do not have to tell a civilian that a traffic stop is over)
vii. Terry Stop & Frisk

1. For all investigative stops – whether a Terry stop or an arrest – there must be the proper form of justification. For an arrest, an officer must have probable cause.

2. However, a Terry STOP requires less justification, and the officer only has to show that they have a reasonable articulable suspicion that criminal activity is foot. A reasonable articulable suspicion is not a hunch.

3. A Terry FRISK is justified if it is based on reasonable articulable suspicion that the person is armed and dangerous. The frisk is limited to an outside pat down of clothes and applies the plain feel rule from Minnesota v. Dickerson. 

4. Analysis:

a. Stop: Was there a Terry stop? (Terry stop = brief, investigatory stop)
i.  1. Was there a seizure? (Mendenhall Analysis – free to leave test)

ii. 2. Were there grounds for a stop? (Terry stop needs to be justified by RAS that criminal activity is afoot)

iii.  3. Was the stop within the SCOPE of a Terry stop?

iv. 4. If the police-citizen contact extended beyond SCOPE of Terry stop, …

1. (A) Was it consensual (if consent, exit 4th A)? 

2. (B) Was this justified by the development of PC? (PC needed for an arrest)

b. Frisk: Was there a search?  What kind?  Terry frisk or full blown search?
i. 1. Was there RAS to believe that the individual was armed and dangerous? 

1. (RAS that suspect armed & dangerous ( ok to do Terry Frisk)

ii. 2. Was the frisk sufficiently limited? (Minn. v. Dickerson: pat down, no manipulation)

iii. 3. If the answer is No to either of the frisk inquiries, can the frisk be justified as a SIA based on probable cause– PC developed first and then search?   

iv. (SIA can be contemporaneous with actual arrest)
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5. In Terry v. Ohio, police officer was doing regular surveillance when he sees Terry and Chilton walking back and forth in front of a store; officer thought that the two men were going to steal the store; officer follows the men and goes to pat down the men’s outside clothing in order to see if they had weapons. 
a. The scope of the frisk is reasonable if the officer (1) pats down the outer clothes; (2) the scope is limited to where the weapon is likely to be held; and (3) the search is brief. 

6. What is evidence of a “reasonable articulable suspicion” that someone is “armed and dangerous”?

a. Seeing bulge

b. Furtive gesture (sneaky gesture – makes it look like you are trying to hide something)
c. Reputation (known to carry gun, etc.)

d. Engaging in particular crime (like daytime robbery in Terry)

e. Tip person has a gun
7. A Terry stop could turn into an arrest if:

a. The suspect is moved to the police station ( just the movement of the suspect may not constitute arrest, but certainly is an arrest if moved to police station (Dunaway case)

b. The stop is not “brief” ( however, this is very vague. Some courts have said that 20 minutes is okay for a “Terry stop”, but others have said that 90 minutes is too long, and is no longer “brief.” No matter what, these are not hard rules, and the case must be analyzed in light of the specific facts and circumstances. 

c. Probable Cause: In the course of the stop if the officer learns something that gives rise to establish Probable Cause to arrest the person, then they may arrest that person for the offense

8. Terry Frisk in CAR:

a. D acts in way to give concern for officer safety – PROTECTIVE SWEEP of car/ FRISK of car. 

b. In Michigan v. Long, once out of car, driver made threatening gesture as if to get weapon from car
9. Terry Frisk in HOME: 

a. Lower cts have taken Maryland v. Buie, though an arrest case, to mean that police can do protective frisk of house as well
10. What is Reasonable Articulable Suspicion (RAS)?
a. In Arivizu, there was a section of the highway that acts as border patrol in Arizona; officer saw a minivan that triggered an alarm; there were 5 people in the van and the officer started following the van; the officer noticed the driver was very stiff and the children were waving in an abnormal pattern; officer learned that the address of the driver was from a high drug area; officer found 100 pounds of marijuana. Here, the court said the officer had reasonable articulable suspicion based on his observations, the registration address and the officer’s experience
b. In Alabama v. White, there was a tip that White had left at a particular time in a Brown station wagon, and had numerous other details. Police go to try and corroborate the anonymous tip. Police see White leaving with nothing in her hands and see her drive to the motel where she was supposed to be. The officer asked White to get out of the car because he suspected she had cocaine; she consented to being searched. The officers find weed, but not cocaine. The court finds that there IS reasonable articulable suspicion. 
c. In Florida v. JL, there was a tip that there was a young black male wearing a plaid shirt with a gun. The court held that the police did NOT have reasonable articulable suspicion to stop the defendant because the tip by itself was not reliable enough. If the police had seen the gun in defendant’s hand, this would have been enough for RAS. Here, the police stopped and frisked multiple people because the tip was so vague. Additionally, this case is different from White because the tip is anonymous, and there is no indication that the tipster knew the individual well. 

d. Flight, RAS, and Racial Profiling
i. In Commonwealth v. Jimmy Warren, the Massachusetts Supreme Judicial Court found that the fact that the defendant ran from the police was not necessarily evidence of criminal activity, but rather a reasonable response to racial profiling and police harassment of members of the African American community by the Boston Police Department.
viii. Special Needs Searches

1. Overview:

a. Special needs searches are those searches that are outside of your regular 4th Amendment analysis. 

b. Special Need Doctrine:

i. (1) Is there a special need?

ii. (2) IF there IS a special need, the reasonableness of the search is determined by balancing test:

1. Intrusion on individual vs. government interest

2. Governemnet need must be high and it should be a lose intrusion on an individual

3. Also need effectiveness

iii. What if there is no special need?

1. Then you must look to traditional 4th Amendment analysis – need a warrant or warrant exception to justify intrusion
2. Checkpoints

a. Checkpoints are one example of how a special needs search can be upheld.

b. Checkpoints have been upheld as special searches in Sitz, which held drunk driving checkpoints are a legitimate special need. 

c. Lidster: limited stop to ask about recent hit and run is a legitimate special need – court found evidence on Lidster not related to the hit & run, but the court said they could still bring the evidence because it was found based on special need

d. However, in Edmonds, the question was whether police could stop cars on highway to figure out if there were drugs in them – court held there was no special need to stop cars to look for drug trafficking – general crime control purpose; no nexus between cars and drugs.

e. In Maryland v. King, King was arrested in 2009 with second degree assault for menacing people with a shotgun; he had previously been charged in 2003 with breaking in and raping a woman; got DNA from the previous rape kit but they take his DNA in 2009; results from lab were available 4 months later.
i. Applying special needs framework

1. Individual privacy interests:

a. Personal / bodily integrity

b. Info contained from sample 
2. Government legitimate interest

a. Purpose: ordinary wrongdoing?

b. narrowly tailored?

c. Cost: high in LA $2481 per case (efficient?)

ii. Holding: Collection of DNA by cheek swab of an arrestee does not violate an individual’s 4A rights when that arrest is for a serious offense and is supported by PC.

1. Racial impact: Police arrest innocent minorities 4X more often than they do innocent whites
ix. Suspicionless Searches
1. Instances where special needs have justified suspicionless searches…

a. Skinner v. Railway (1989): drug & alcohol tests for railway employees involved in train accidents or violating particular safety rules

b. Treasure Employees v. Von Raab (1989): drug tests permissible for US Customs Service employees who seek transfer or promotion to positions involving drug interdiction or requiring employee carry a firearm

c. Griffin v. Wisconsin (1987): Wisc. Reg permitted search of probationers’ homes on reasonable grounds (less than PC)

2. When are suspicionless searches NOT OK?

a. In Chandler v. Miller (1997), a Georgia law required candidates for designated state office to past a drug test. There were relatively unintrusive conditions here, requiring the candidate to go to a personal physician and then the candidate is responsible for dissemination of the results. The court held that this law was INVALID because “the proffered special need must be substantial – important enough to override the individual’s acknowledged privacy interest, sufficiently vital to suppress the Fourth Amendment’s normal requirement of individual suspicion.”
b. In New Jersey v. T.L.O., a school principal searches the purse of student who he suspected of violating the school’s anti-smoking policy. Search of purse based on reasonable suspicion; there was no warrant and no PC. Court said that school search under 4th A is ok when there are reasonable grounds for suspecting that the search will turn up evidence that student violated or is violating either law or school rule. 

i. Rule from the TLO case:

1. The legality of a search should depend on the reasonableness of the search under all the circumstances. (TOC)
2. Determining the reasonableness of any search involves a determination of whether (1) the search was justified at its inception, and (2) whether, as conducted, it was reasonably related in scope to the circumstances that justified the interference in the first place.
c. In Safford v. Redding, involved a 13-year-old girl who was an 8th grader in school; the school officials are concerned that Redding had prescription strength ibuprofen; the school officials search Redding’s underwear – which is a very intrusive search on a young girl that is extremely minor.
i. RULE: Searches by school officials must be "reasonably related to the objectives of the search and not excessively intrusive in light of the age and sex of the student and the nature of the infraction."
d. In Veronia School District v. Acton, the school was subjecting athletes to drug tests; school tries to make an argument that if you are using drugs and you are an athlete you will be harmed. Court applies the Special Needs Balancing test. Court said here there is a strong govt interest and discusses how the drug tests take place and how much does it intrude on the individual’s privacy. Court determines that this IS a legitimate special need, and upholds the drug test. 
e. In Earls, there is a drug problem in community, there are town meetings and parents are concerned; here they aren’t searching athletes, the school searches anybody who is involved in an extracurricular activity – not just athletes. Court ultimately upholds the drug tests. 
f. In Ferguson, women were coming to hospital and were engaged in a prenatal program, and they are getting drug tested; those drug test results when they are positive and are offered a drug treatment program or they will be reported to the police. Court said this is not an acceptable special need because there is a level of coercion. 
e. Step #5: What remedy follows ( do we apply the ER or is there an exception to the exclusionary rule?

i. Who can assert the exclusionary rule? 
1. The old rule, established in Jones (1960), is that if you are the target and evidence found is used against you, then you have standing. This was a very expansive rule and allowed individuals to have standing even though they had no possessory interest in the place searched. Thus, the rule became limited in Rakas. 
2. (late 1970s) In Rakas v. Illinois, petitioners were convicted of armed robbery; police were tipped off about getaway car and followed the car, stopped the vehicle and had the driver/occupants get out; when they searched the car they found a filed off shotgun and shells in the passenger compartment; Rakas was a passenger, who was not driving and it wasn’t his car. The court held that Rakas was a passenger and thus he doesn’t have standing. 
a. Your PERSONAL 4th A rights must be invaded by an illegal search in order to raise exclusionary rule as remedy for 4th A violation [GOOD LAW TO THIS DAY! – however in 2008, Brendlin determined that everyone in the car is seized and so everyone’s 4A rights are implicated]
b. Problem: 

i. Katz says that the 4th A protects PEOPLE not places & this decision seems to have to do with property interests

ii. Hard distinction for police to get

iii. Just search without PC and get the evidence - can use it against some person, even if not the one whose personal 4th A rights were violated
3. In United States v. Payner, Payner’s banker and Payner were staying in a hotel room; IRS wait until the banker and Payner leave and they break into the banker’s hotel room. The Court found Payner lacked standing to challenge the search of banker’s hotel room because it was the banker’s right to challenge. 
4. Visitors:
a. In Minnesota v. Olson, the police go to Olson’s girlfriend’s house to arrest him. The issue is whether Olson had a reasonable expectation of privacy even though he was a visitor in his girlfriend’s house. The court held YES, he did have a reasonable expectation of privacy in gf’s home.

i. RULE: overnight guests have REP in place searched so they can assert ER
ii. Impact: Olson limits Rakas to cars. 
b. In Carter, def was charged with conspiracy to commit a controlled substance crime; the drug involved was cocaine (and it was during war on drugs); police was tipped by an informant that the informant saw 3 people putting white powder into bags; officer went into the apartment building and saw the people bagging the white powder; officer observed 2 men leaving the apartment to get in a car and he stopped them; he found a gun and drugs in the car; Apartment belonged to Kimberly and there were two guys at the apt.; she let them use her apt. to bag cocaine, she got paid in cocaine. NOTE: Kimberly owned the apartment, but they didn’t charge her. Here the issue is whether the men who were charged can challenge the officer for peering through the window – can the defendants be viewed as overnight guests and thus, do they have a reasonable expectation of privacy? Here, the court held that the 2 men do NOT have a reasonable expectation of privacy because their interest in the house was short-term and business related. 
i. RULE: If guest has a business purpose and connection with home is short-term – no REP; cannot assert ER
ii. Carter as a Fruits case ( What if KIMBERLY THOMPSON was charged & she asserted that search through window was illegal – what would we suppress based on FRUITS doctrine?
1. Evidence: Traces of cocaine in her apt, baggies that contained cocaine, cocaine in car, testimony of police that they saw cutting of cocaine in her apt?, potentially incriminating statements of Carter & Johns? 
ii. Fruit of the Poisonous Tree

1. RULE: We exclude anything that is Fruit of Poisonous tree UNLESS one of these 3 exceptions apply:

a. Attenuation
b. Independent source
c. Inevitable discovery
2. How do fruit & standing interact?

a. Standing is a doctrine that will limit when evidence is excluded, and so will fruit of poisonous tree 

b. By simply employing the fruits analysis, LOTS of evidence would be suppressed

c. By employing standing, as in Carter, some fruits would be suppressed against some individuals, but not against others (like in Payner IRS case)
3. Attenuation ( Exception #1 to Fruit of Poisonous Tree (allows evidence to come in even if evidence should be excluded under the exclusionary rule)
a. In Wong Sun, the defendant went home after he was initially arrested, thought about it for 5 days and then turned himself in voluntarily and confessed. The Court held that the defendant’s confession was admissible because the taint of defendant’s initial illegal arrest had dissipated due to attenuation. The court looks at the following factors: amount of time that has passed, intervening circumstances, purpose and flagrancy of the initial illegality.
b. In Brown v. Illinois (1975), officers arrest defendant in his home without a warrant and without probable cause (this is an illegal arrest). The defendant makes inculpatory statement, which flows from initial illegal seizure. Defendant moves to suppress the statements. The Court says the statement must be excluded as evidence ( time between illegal arrest and statement was less than 2 hours, there was no intervening event of significance, officers acted with purposeful illegality to obtain the statement.
i. NOTE: Miranda warnings by themselves cannot purge the taint of an illegal arrest.
c. In US v. Ceccolini (1978), court held that when police illegality leads to the discovery of an eye witness, the live witness cannot be suppressed and will always be allowed to testify; live witness cannot be a FOPT (fruit of poisonous tree).
d. In Utah v. Strieff (2016), officer demands Strieff’s license, runs a warrant check on Strieff; officer learns that STrieff has an outstanding bench warrant for a minor traffic offense and officer arrests Strieff for bench warrant. In course of custodial arrest, Officer performs a terry stop (SIA) and finds meth and pipe. [NOTE: This Terry stop is an illegal seizure of Strieff because it is not justified by RAS.] The court holds that the bench warrant discovery was an intervening circumstance that dissipated the taint of the initial 4A violation and therefore the evidence recovered as fruit was admissible. Evidence (meth and pipe) is NOT excluded per Exclusionary Rule b/c the discovery of the warrant is an intervening circumstance that is attenuated – so it is an exception to FOPT.
i. Justice Sotomayor wrote a dissent, arguing this is a case of racial profiling. 
4. Independent source ( Exception #2 to Fruit of Poisonous Tree (allows evidence to come in even if evidence should be excluded under the exclusionary rule)
a. In Murray v. United States (1984), agents observed two large vehicles enter into a warehouse and exit about 20 minutes later. When the vehicles exited the warehouse, police observed inside the warehouse two people and a tractor-trailer rig carrying a long, dark container. The police subsequently followed the two vehicles, and when the drivers were stopped, the police found the vehicles full of marijuana. After hearing about the marijuana in the vehicles, the agents remaining at the warehouse went inside, where they saw bales. Without touching anything, the agents left the warehouse, keeping it under surveillance while a warrant was obtained. The warrant application did not mention the prior entry and contained no information that was gathered upon that first entry into the warehouse. Upon obtaining a warrant, the agents reentered the warehouse and seized the bales, which were found to contain marijuana. Murray moved to have the evidence in the warehouse suppressed, arguing that the warrant was invalid because the warrant application did not mention the prior entry. The court held that evidence DID get to come in because in the application for warrant the officers did not rely on information gleaned from illegal search from the first group of officers; instead, the evidence gets to come in because it was based on an independent source. 
i. Officers conduct a “preview search” in violation of 4A. After the 4A illegal search, second group of officers apply for warrant based on information that they had before the 4A violation + include no information gleaned via the 4A illegal search
ii. Court says that because police filed a warrant based on independent information prior to the 4A violation ( evidence seized after the warrant need not be excluded as fruit because of independent source 
5. Inevitable discovery (Exception #3: to Fruit of Poisonous Tree (allows evidence to come in even if evidence should be excluded under the exclusionary rule)
a. In Nix v. Williams (1984), Mr. Williams is a recent escapee from a mental hospital; in 1968 a 10-year old girl went missing from a YMCA, someone saw Williams leaving the YMCA with a bundle and saw legs hanging out. The next day, the police found his car with the girl’s clothing. Williams turned himself in. Police told Williams’s attorney that he would not be questioned. During transport, one of the officers urged Williams to lead them to the body. Specifically, the officer told Williams to think about how the girl's parents deserved the right to give their daughter a "Christian burial." Williams then agreed to lead officers to the body, and they found the girl's body in a ditch within the search area. Williams was charged with first-degree murder. At his first trial, Williams moved to suppress the evidence of the body as fruit of an unlawful interrogation. The issue is should the body have been excluded as fruit of the poisonous tree based on the statement that was illegally taken OR can it be justified by inevitable discovery. The court held that the officers DID violate the defendant’s 6A rights when they questioned the defendant. The fact that the body was where the search was, and the cold is specific here also because it could mean that the body could be preserved; however in favor of the defense, they had called off the search for the day when Williams said where the body is. However, the court says if prosecution can establish by a preponderance of the evidence that the information inevitably would have been discovered by lawful means (in this case, the body, for which there was a search team searching in the area), then the evidence should be admitted. 
i. NOTE: The dissent specifically said that they needed to show clear and convincing evidence of inevitable discovery. 
iii. Knock and Announce

1. Even if the police don’t knock and announce themselves, any evidence that is found still gets to be brought in the prosecution’s case-in-chief. Thus, it is an exception to the exclusionary rule. 
2. Knocking and announcing before entering is required under the 4th Amendment EVEN if they have a warrant to search or arrest

3. HOWEVER ( this is a “teethless” requirement, because it is an exception to the “Fruit of the Poisonous Tree” rule. If the police do not knock and announce, then they can still introduce the evidence that they find.

4. Additionally, police can ask for a no-knock warrant in the application.

5. By knocking and announcing, it will let the individuals know who is at the door to prevent any confusion or fear. However, the police argue that by knocking and announcing themselves, the individual may flee or destroy the evidence. 

6. In Richards v. Wisconsin, the prosecutors made an argument that police should never have to knock and announce in felony drug crime cases, since drugs are easy to destroy and there is a higher risk to officers. However, the defendants argued that not all felony drug cases are the same, and the individuals may not have the ability to destroy the evidence. The court held that police must knock and announce unless they have a reasonable suspicion to believe that doing so would pose a danger to the officers or would lead to destruction of evidence. Thus, the standard is reasonable suspicion, and not probable cause. However, this case also left open what exactly knock and announce means.
7. In Hudson v. Michigan (2006), the police obtained a warrant to search Hudson’s home, police enter home and find drugs/firearms. Hudson moves to suppress evidence because they only waited a few seconds before they busted in. However, the court holds that the exclusionary rule does not apply even if officers violate knock and announce. The policy reasons behind this are to protect officer safety and prevent destruction of evidence.
iv. Impeachment 

1. The prosecution can impeach a defendant or witness based on a prior conviction, inconsistent statement, etc. The effect of impeachment is that it ruins the defendant’s credibility.

2. With impeachment, evidence that would have been excluded from the government’s case in chief can come in to be used to impeach the defendant’s testimony.

3. In Havens, the defendant was arrested for drug smuggling; there is one t-shirt that has holes in it and the other shirt has patches from the missing t-shirt, drugs were hidden in the t-shirt patches. Havens gets up on the stand, and said he never knew anything about the t-shirts. The prosecution then gets to confront and impeach him, using the t-shirt with holes on it that was found on him. The court held that even though the t-shirt was taken illegally, it can still be used to impeach the defendant, as an exception to the exclusionary rule.  
4. In Walder, the court held that the defendant could not use an illegally taken statement from a prior case as a shield.  
v. Good Faith Exception 

1. In Franks v. Delaware (1978), 

2. In United States v. Leon (1984), 

3. In Herring v. United States (2009), 

D. Police Informants

a. Police informants are “government actors.”

i. However, informant’s information is not always reliable because the informer may have some other type of motive. 

b. Prior to Gates, the Aguilar and Spinelli cases established a two-prong test for confidential informants. Under Aguilar and Spinelli, (1) the informer must be reliable as a general matter (not lying, no dishonest mistake) and (2) the informer must be reliable in THIS case (not mistaken, no honest mistake).
c. The Aguilar and Spinelli test is replaced by Gates, which creates a standard to establish probable cause in the specific circumstance where you have an anonymous confidential informant. The Gates test applies a totality of the circumstances approach ( if one prong is deficient, could be made up by a lot of information on the other prong of A/S. 
E. Multiple Choice Questions 
a. Miss Apple Banana is riding a Greyhound Bus and the bus stops at a rest stop. Two officers board the bus and stand directly in front of Apple and ask if they can search her bag. Apple is afraid of the police and feels she cannot refuse so she opens her bag and the police find cocaine. Which of the following best describes the governing law.

i. Apple has been seized because she did not feel free to leave ( WRONG; Apple has not been seized. According to Mendenhall, a person has been seized when a reasonable person in the position of the def would feel free to leave (feel free to terminate the encounter ( for bus circumstances). Her being afraid of the police is subjective, but a reasonable person may refuse the encounter. 

ii. Apple has not been seized because she could have refused or gotten off the bus ( CORRECT, think of Mendenhall, and Bostick (the test for seizure on a bus) and Drayton. The officers are not doing anything threatening or commanding, doesn’t say the officers were armed, etc. 
iii. Apple has been seized because the bus was about to leave. ( WRONG, nothing indicates that the bus was about to leave and even if the bus was about to leave, this doesn’t matter 

iv. Apple has not been seized because the stop was very brief and she was not handcuffed. ( WRONG, the test for seizure is not the length of time, and a person can be seized without being handcuffed

b. Police receive an anonymous tip that Mr. Rocky Mountain is a drug dealer. The tip states that at noon, Rocky will drive to In & Out and buy a burger and fries and then drive downtown where Rocky will conduct a drug deal. Police observe Rocky enter In & Out burger and come out with a paper bag with some take-out food. The officers follow Rocky in their police car and notice that he is eating what they can tell are French fries while driving. They observe that Rocky is driving in the direction of downtown. The police stop the car and arrest Rocky. After arresting Rocky, they conduct a search incident to his arrest of him and his car. In the car they find a paper bag with cocaine in it. Which best describes the governing law.

i. The arrest is legal because the tip was fully corroborated ( WRONG; the tip was never corroborated, they stop him before they see him conduct the drug deal

ii. The arrest is illegal because the police only had enough for reasonable suspicion( CORRECT; the Gates test considers (1) who the tipster is and (2) whether the information is reliable and whether it can be corroborated; the White case is also very similar 
iii. The arrest is legal because Rocky had no expectation of privacy in his public movements ( WRONG

iv. The stop of the car is illegal because the tip was anonymous and did not establish his basis of knowledge of Rocky’s activities ( WRONG
II. Statements, Confessions, Self-Incrimination

A. Overview

a. A statement is anything that a suspect or defendant says to the police

b. The defendant cannot be forced to testify by the prosecution – prosecution cannot call them to the stand 

c. Invoking the 5th Amendment cannot be used against a defendant (Woodward)

i. Can’t say defendant is guilty because they are invoking their right to remain silent 

d. Right to refuse to testify (Griffin) 

e. The court analyzes involuntariness under a Totality of the Circumstances test. 

f. What is the importance of statements? (even when they aren’t a confession)

i. More so than confessions, statements are important to law enforcement

ii. Police always want to get a statement, even if not an outright confession

iii. Police may want a statement … even if the taking of that statement violates Miranda ( they could use it for impeachment, etc. 

B. Challenges to Statements
a. Challenge as a fruit of a 4th Amendment violation ( If it is held that the statement is a fruit of a 4th Amendment violation, the statement cannot come in for the government’s case in chief, BUT it can still come in for impeachment of the defendant. 

b. Challenge as 14th due process violation (not voluntary under the 14th Amendment ( If it is held that the statement is a violation of the 14th Amendment, the statement cannot come in for the government’s case in chief OR for impeachment. This makes the 14th Amendment very powerful. 
c. Challenge as a Miranda violation under 5th Amendment ( If it is held that the statement is a 5th Amendment Miranda violation, the statement cannot come in for the government’s case in chief, BUT it can still come in for impeachment of the defendant.
d. Challenge as a 6th Amendment violation of right to counsel 

C. 14th Amendment Due Process Challenge
a. Overview of False Confessions and Reid Technique

i. More than 1 in 4 wrongfully convicted people later exonerated by DNA have made a false confession / incriminating statement.
ii. Reid Technique – Reid trained officers attempt to determine guilt and truthfulness before the interrogation even begins ( almost impossible for police to actually determine; use techniques like providing the suspect excuses for committing the crime, convincing the individual they are guilty, presenting false evidence, etc. [police are allowed to say they have evidence/witnesses they don’t have]

1. This is the most commonly used approach to question suspects in the U.S.

2. Current interrogation practices of Reid-trained officers increase the risk of false confessions, involuntary confessions, and invalid Miranda waivers

3. What happens during a Reid investigation?

a. Minimization: provides the suspect with a moral justification and face-saving excuses for having committed the crime

i. Plays upon vulnerabilities that youth face

b. Maximization: designed to convey the interrogator’s belief that the suspect is guilty and all denials will fail 

i. Presentation of false evidence (even though this is illegal in other countries, it is legal in the U.S. and can be presented to both adults and children)

iii. Reid-trained police and juveniles

1. Meyer & Reppucci (2007): most officers that are Reid-trained believed that the same techniques could be used with adults and children

2. Kostelnik & Reppucci (2009): study found that officers are less likely to agree that adolescents are suggestible, think that adolescents understand their Miranda rights, and use coercive techniques

iv. Adult case: Frazier v. Cupp (1969)

1. Holding: police falsely told D that his companion had confessed and implicated D. Though relevant, the officer’s lie did not render D’s confession involuntary.
b. What is coercion?

i. Coercion can be PHYSICAL or PSYCHOLOGICAL.

1. Physical: beating, torture

2. Psychological: 

a. Grandmother speech – case where young def grew up with grandmother, and so police knew this and during interrogation the police told him that his grandmother is in the critical care unit because she learned about what happened (this was a lie) and told him that if he wanted to see his grandmother one last time, he has to confess and then they told him that she died and if  he wanted to go to her funeral, he would have to confess. He confessed, but there was no other evidence and the confession was suppressed and the case got dismissed. 

b. Confession coerced from child abuse suspect – exploiting someone’s weaknesses

c. Look for explicit promises of leniency &/or threats – “I will dismiss the case if you confess” or “If you don’t confess, I will abuse you”

c. Why care about coerced statements?

i. “The abhorrence of society to the use of involuntary confessions does not turn alone on their inherent untrustworthiness.  It also turns on the deep-rooted feeling that the police must obey the law while enforcing the law; that in the end life and liberty can be as much endangered from illegal methods used to convict those thought to be criminals as from the actual criminals themselves.”  Spano v. NY, 360 US 315 (1959)
d. Cases:

i. In Brown v. Mississippi (early 1930s), three men lived on a plantation in Mississippi and the white plantation owner was murdered, the deputy and other white men went and sought out the 3 black men that they thought murdered them and beat them until they said what the police wanted them to say. There was a 1-day trial and they were convicted of murder, even though the confession is the only piece of evidence against them. The issue here is whether a confession is voluntary if it is the product of police beating a suspect. The court held that confessions induced via torture are involuntary, violate the 14th Amendment, and are inadmissible. 
1. NOTE: Today, a defendant cannot be convicted based on the confession alone. 

ii. In Colorado v. Connelly, the defendant faced the police officer while he was off duty and without any prompting, Connelly told the officer of his confession, but did say he was a patient at a mental hospital in the past. Connelly confessed to murdering a young girl. The majority held that the police did nothing wrong when the man confessed and he appeared to be sane and rational person at that time; there has to be a state actor – the police had to have done something to coerce the statement. The dissent was concerned about a mentally ill person confessing a statement; they want to avoid the arrest and possible death sentence for a mentally ill individual. Rule: A statement made by a mentally ill person is NOT involuntary for purposes of the Due Process Clause if there is no coercive behavior by police.
D. Miranda Warnings
a. What is a Miranda warning?
i. Right to remain silent: “police to immediately stop” 
ii. Right to an attorney: “questions must cease immediately” 
b. Overview: (organize)
i. Miranda warnings are required if the individual is in custody and is being interrogated. 

ii. Fifth Amendment applies to statements which are testimonial, incriminating, and compelled. 
iii. Miranda warnings must be provided prior to questioning when the suspect is in custody and subjected to interrogation OR its functional equivalent 
iv. If a statement is deemed a Miranda violation, it is excluded from the government case-in-chief only BUT it is available to impeach the defendant should defendant take the stand.
v. While police must warn a suspect of their Miranda rights, the police do not have to inquire as to whether the suspect understood their Miranda rights. 

vi. Miranda warnings are not needed for a valid arrest ( Miranda rights don’t have to be read to the suspect until they are interrogated. 

vii. Does Miranda give you the right to an attorney? NO

1. You don’t have the right to an attorney until you are charged in court (arraignment, etc.)

2. As a suspect, Miranda gives you the right to have an attorney present while being questioned, or for police to stop questioning you when you ask for an attorney.
viii. If a statement is deemed a Miranda violation, it is excluded from the government case-in-chief only AND is available to impeach the defendant should defendant take the stand.
ix. Miranda warnings are required by the 5th Amendment because we are concerned about the inherent compulsion that exists in a police-dominated environment. Miranda warnings are meant to eliminate coercion by telling the suspect that you can have a lawyer present during questioning and you have the right to silence if you don’t want to talk. 
c. Miranda Custody Analysis
i. Overview: (organize)
1. An arrest is ALWAYS sufficient to establish custody; however, just a seizure is not enough to sufficiently establish custody.
2. Custody for Miranda defined: When a reasonable person in the D’s position (not the D himself) would have thought that he had been deprived of his freedom in some significant way

a. (restriction on freedom for custody is consistent with restriction assoc w / arrest)
3. Difference between custody for Miranda purposes and a 4A seizure under Mendenhall 
a. Custody for Miranda > Seizure under Mendenhall 
b. Custody for MIRANDA is NOT the same as the test for when a person is SEIZED under Mendenhall, despite language in decision of Miranda about feeling free to leave 
4. Custody under Miranda is when a reasonable person in the defendant’s position (NOT THE D HIMSELF) would have thought that he had been deprived of his freedom in some significant way
a. Restriction on freedom for custody is consistent with restriction of freedom associated during a formal arrest
b. Always fact-specific, and under JDB it considers age
5. A formal arrest always involves custody 
a. An arrest is not necessary for custody but custody does not always involve an arrest
b. Lesser types of seizures, like Terry stops and traffic stops, do not alone constitute custody (Berkemer)
ii. Age IS a Factor in Custody Analysis
1. (pre-JDB case) ( In Yarborough v. Alvarado (2004), a 17-year old defendant went to the police station with his parents, and was separated from his parents for questioning. The parents asked to be present during the interrogation, but police did not allow it. The 17-year old asked twice during the interrogation that he wanted to take a break. The 17-year old defendant was not given Miranda warnings or told he was free to leave. The defendant was released only after he confessed. The court declined to consider the 17-year-old suspect’s age as a factor in the objective custody analysis, and held that the defendant was not in custody for Miranda purposes, and thus no warnings were required. 
2. In North Carolina v. J.D.B. (2011), a 13-year old defendant is pulled out of 7 grade class and taken to a closed-door office, where he was interrogated by police regarding a string of break-ins for 30 minutes. UNLIKE Alvarado, the court discussed how age must be a part of the custody analysis, though age is not a determinative factor. The court’s discussion of age acknowledges that kids are different from adults and they may feel more pressure to comply with authority. 
a. RULE: Would a reasonable child of the same age feel that they were in custody? (does not take into account other subjective factors for the child like mental health, education level, etc.) ( Not whether JDB himself would have felt that way – it’s whether a REASONABLE CHILD would feel that way 
b. NOTE: You can look at the reasoning in JDB and apply it and make connection to other areas of the law (like the 4th A) ( see graphic below
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iii. Cases:

1. In 1968, in the aftermath of Miranda decision, Congress passed a statute saying that if statements were voluntary (admissible under 14th Amendment), they were admissible in federal court. Dickerson v. United States affirmed Miranda, and held that Miranda is CONSTITUTIONAL law, and thus Congress cannot enact a statute to overrule Miranda. 

2. In Orozco v. Texas (1969), four police officers went to the defendant’s home at 4 a.m. to ask him questions, but no Miranda warnings were read. The issue here is whether you can be in custody in your own home. The court held that the defendant is in custody, even though he is in his own home, and thus Miranda does apply and his warnings should have been read. 

a. Rule: A person who has been arrested is in custody and Miranda warnings must be given, even if the questioning is in someone’s home.
3. In Oregon v. Mathiason (1977), the defendant was suspected of burglary. The police left a note at defendant’s house and defendant came to station house on his own, even though it was at the police request, and he was in an interrogation room. No Miranda warning. The court held Miranda warnings do not apply because he is not in custody. 
a. Rule: If someone is voluntarily at the police station and free to leave, that person is not in custody, and police need not give Miranda warnings.
4. In Berkemer v. McCarty (1984), the defendant does not receive Miranda warnings at a DUI traffic stop. He is taking to the police station, but again was not read his Miranda warnings. The court held that the defendant’s statements are admissible when made during traffic stop & sobriety tests; not admissible when made when after formal arrest w/o Miranda warning.
a. RULE: Police need not give Miranda warnings during a traffic stop because typically, the person is not in custody and not under arrest; BUT whenever someone is formally placed under arrest, custody is established and Miranda is triggered.
iv. Probation & Miranda: 
1. Minnesota v. Murphy (1984): a probationer speaking with their probation officer is not in custody for Miranda purposes, no Miranda warnings required 
a. But in CA, probation officers are involved in evaluating defendants pre-trial and pre-plea, and they make recommendations to the court. In these situations, Miranda warnings are required.
d. Miranda Interrogation Analysis
i. What is interrogation?
1. Generally, interrogation is asking a suspect/defendant questions that are likely to illicit incriminating answers 
2. Or its functional equivalent as defined by Innis
ii. In Rhode Island v. Innis (1980), Innis (defendant) was arrested and convicted of kidnapping, robbery and murder. At the time of his arrest, Innis was unarmed, but the police suspected that he had hidden a gun somewhere nearby. When he was arrested, Innis was read his Miranda warnings. He said that he understood his rights and he wanted a lawyer. Innis was placed in a police car with three officers for the ride to the police station. Along the way, two of the officers began speaking to each other, expressing their concern that a student from the nearby school for handicapped children would find the weapon and hurt himself. At this point, Innis told the police to turn around and he would show them where the gun was. Before pointing out the gun’s location, Innis was again read his Miranda rights. Innis responded that he understood but he did not want any children to come across the gun and get hurt. Innis then pointed out where the gun was. The issue is whether the suspect had been “interrogated” for the purpose of Miranda if he is in a car with police officers who are expressing their concern about public safety. The court held NO, unless police officers reasonably should know that their comments will elicit an incriminating response from a suspect, comments made between police officers in the presence of a suspect do not constitute interrogation for the purpose of Miranda. 
1. RULE: Interrogation is an OBJECTIVE TEST ( interrogation is not limited to express questioning, but also any words or actions an officer should reasonably know are likely to elicit an incriminating response
iii. In Illinois v. Perkins (1990), the court held that an undercover law enforcement officer posing as a friend/inmate need not give Miranda warnings when someone is in custody in a technical sense because the element of coercion is missing. Strategic deception and taking advantage of someone’s misplaced trust does not necessarily trigger Miranda when the suspect is speaking voluntarily.
E. Miranda Waivers
a. Overview:

i. 80% of the people questioned by police waive their rights and talk.

ii. Miranda warnings must be read completely to suspect and there must be a valid waiver of those rights.
iii. A Miranda waiver must be knowing, intelligent, and voluntary. 
1. Knowing & intelligent waiver: knowing Miranda rights (all of them, complete and fall warnings) is enough to constitute a knowing (& intelligent) waiver of Miranda rights
2. Voluntary: subjective analysis under totality of the circumstances 
a. Factors to consider when analyzing voluntariness:
i. Age & experience

ii. Number & clarity of warnings

iii. Duration of custody pre-waiver

iv. Techniques of Qing & obtaining waiver

v. Relays of officers or mutt & jeff?

vi. Food, water, sleep deprivation?

vii. Intelligence of D ( mental health and education
b. D’s prior experience with law enforcement ( if you have been previously arrested, you are more familiar with law enforcement

iv. California now requires children under 15 to consult with an attorney before they can waive their Miranda rights. 

v. Events occurring outside the purview of the suspect need not be conveyed to the suspect for a valid waiver (Moran & Colorado cases)
b. Waiving Rights – 4th, 5th, and 6th Amendments
i. 4th – you don’t have to know that you are waiving your right
ii. 5th – there is a standard of a knowing and intelligent waiver; you have to know what the warnings say in order to voluntarily waive them 
iii. 6th (right to a fair trial) – there is a standard of a knowing and intelligent waiver; you have to know what the warnings say in order to voluntarily waive them
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c. RULE #1: Implied waivers are permissible so long as they are knowing, intelligent, and voluntary under the TOC.
i. In North Carolina v. Butler (1979), Butler (defendant) was arrested and convicted of kidnapping, armed robbery, and felonious assault. After his arrest, Butler was given his Miranda warnings. He was also given a form to read outlining his rights. When asked, Butler said that he understood his rights. He refused to sign the form indicating that he waived his rights, but agreed to talk to the agents and made self-incriminating statements. Butler never requested an attorney or tried to stop the agent’s questions. Butler sought to have his statements excluded from evidence, arguing that he had not waived his right to counsel at the time the statements were made. The trial court denied the motion, holding that Butler effectively waived his right when he agreed to answer the agents’ questions. The state supreme court reversed the conviction and ordered a new trial, holding that Butler never waived his rights because he never made an express statement that that was his intent. The issue here is whether a suspect can implicitly waive his right to counsel during a custodial interrogation. The court held that during a custodial interrogation, a suspect need not specifically waive his right to counsel but may do so implicitly through his actions and words. A court must look at the particular facts and circumstances surrounding a case and the suspect’s waiver to determine if it was knowingly and voluntarily made. In this case, Butler was fully informed of his rights and his waiver was therefore knowing and voluntary.
ii. NOTE: Even if the defendant refuses to sign the rights card or doesn’t expressly say he waives rights, if he starts talking to the police, he waived his rights.
d. RULE #2: Events occurring outside the purview of the suspect need not be conveyed to the suspect for a valid waiver.
i. In Moran v. Burbine (1986), Police arrested Brian Burbine (defendant) for burglary and then realized he was suspected of a murder that happened months earlier. Burbine’s sister called the public defender’s office to get a lawyer to represent Burbine on the burglary charge; she was not aware that he was suspected of murder. A lawyer then called the police station and stated that she would represent Burbine if he was going to be put in a lineup or questioned. The lawyer was told by police that Burbine would not be questioned or put in a lineup that evening. The police did not tell the lawyer that Burbine was suspected of murder. Burbine never knew that his sister retained a lawyer to represent him or that the lawyer called the police station. Shortly after the lawyer’s phone call, police began interviewing Burbine about the murder. Before each interview, they gave Burbine proper Miranda warnings. Burbine signed three separate written waivers of his Miranda rights and three written statements admitting to the murder. Burbine moved to suppress the written confessions prior to his trial. The issue here is whether the police had to inform Burbine that his family obtained a lawyer for him, and thus in failing to do so, can his statements be suppressed due to a violation of Miranda. The court held that events occurring outside the purview of the suspect do not need to be conveyed to suspect to inform his waiver. Court held police do not need to tell suspect that evidence against him is weak.
ii. In Colorado v. Spring, ATF agents received a tip that Spring (defendant) was illegally selling firearms and that he was involved in a murder. An agent set up a sting and purchased firearms from Spring. After federal agents arrested Spring, they read him his Miranda rights and he signed a written waiver. They asked him about the firearms deal, and then asked Spring if he had ever shot anyone. He stated that he had “shot [a] guy once.” Subsequently, federal agents questioned Spring again, and during this questioning, he confessed to the murder. The trial court convicted Spring. The Colorado Supreme Court reversed, finding that the agents’ reading of the Miranda rights was invalid because they did not tell Spring the scope of the upcoming questioning. Specifically, the agents did not tell Spring that they would be asking him about whether he shot someone. The result, according to the Colorado Supreme Court, was that the subsequent confession was inadmissible. The United States Supreme Court granted certiorari. The issue here is whether a suspect must be aware of all the possible subjects of questioning in advance of interrogation for the suspect’s waiver of his Fifth Amendment rights to be voluntary, knowing, and intelligent. The court held NO ( A suspect’s awareness of all the possible subjects of questioning in advance of interrogation is not relevant to determining whether the suspect voluntarily, knowingly, and intelligently waived his Fifth Amendment privilege. This awareness requirement simply is not in the Constitution. Any additional information that law enforcement gives prior to questioning may affect the wisdom (from the suspect’s perspective) of a suspect’s waiver, but not whether it was voluntary, knowing, or intelligent. In the present case, Spring’s waiver of his Fifth Amendment rights was voluntary, knowing, and intelligent. The federal agents read him his Miranda rights and he signed a written waiver of those rights. It is irrelevant that Spring was unaware of the full scope of the agents’ questioning. Accordingly, Spring’s confession is admissible. The Colorado Supreme Court is reversed.
e. RULE #3: To invoke their 5th Amendment rights, a suspect must specifically ask for an attorney, asking for a probation officer is NOT an invocation of 5th Amendment rights. 

i. In Fare v. Michael C. (1979), a juvenile was questioned about a murder. He badly incriminated himself while trying to exonerate himself. He indicates he wants help and asks for his Parole Officer. Court held that the attorney relationship is a special one. Have to ask for attorney, asking for a parole officer does not violate a waiver.

1. NOTE: Kids might view their PO as a lawyer – this was the kid’s lawyer’s argument
f. RULE #4: If the waiver is voluntary under Miranda then it is also likely to be an involuntary statement under the 14th Amendment. 

i. Timing of the involuntariness/coercion is KEY to know what comes in and what does not ( ANALYZE EACH SEPARATELY
1. Really helpful to do a timeline
2. One of the claims is that this is an involuntary waiver of your 5 amendment rights and the other claim is that it is an involuntary waiver of… listen to 10/21 lecture
F. 5th Amendment Rights
a. The Right to Remain Silent
i. RULE: To invoke the 5A right to remain silent and right to counsel, a suspect must make an unambiguous statement that they want to remain silent 
1. In Berghuis v. Thompkins (2010), Thompkins (defendant) was interrogated about his involvement in a murder. Before questioning Thompkins, the police had him read aloud a portion of a written form with the Miranda warnings printed on it. The rest of the form was read aloud to Thompkins and police asked that he sign the form to show he understood his rights. Thompkins refused. Thompkins was then interrogated for about three hours. He never stated that he wanted an attorney or to remain silent. Thompkins gave only a few one word responses. When asked if he prayed that God forgive him for shooting the victim, Thompkins said yes. Thompkins was charged with murder. The court denied Thompkins’ motion to suppress the statements he made during interrogation and he was convicted. His conviction was affirmed on appeal. The state supreme court declined review of his case. Thompkins petitioned a federal court for a writ of habeas corpus. The court denied his petition, holding that Thompkins did not invoke his right to silence and that his confession was not coerced. The district court also held that the appellate court’s decision that Thompkins had waived his right to silence was reasonable. The Court of Appeals for the Sixth Circuit reversed and held that the state appellate court’s decision that Thompkins had waived his right to silence was unreasonable. The Supreme Court granted certiorari. The issue here is whether a defendant implicitly waives his Miranda rights by making a voluntary statement to the police. The court held a defendant may implicitly waive his Miranda rights by failing to invoke his rights after fully understanding them and embarking on a course of conduct that indicates waiver. Thompkins argues that his statements are inadmissible because he invoked his right to remain silent by staying silent for a long period of time. This argument fails because a defendant must invoke his Miranda rights unambiguously.
ii. Issue: If a suspect invokes their 5A right to remain silent, when can police re-question that suspect?
1. In Michigan v. Mosley (1975), Richard Bert Mosley (defendant) was arrested for robbery. Before questioning, Mosley was given the Miranda warnings and invoked his right to remain silent. The officer stopped the interrogation, and Mosley was taken to a cell. Later, a different detective attempted to question Mosley about an unrelated murder. Mosley was again given the Miranda warnings, but did not invoke his right to remain silent. Mosley made incriminating statements and was charged with first-degree murder. Mosley moved to suppress his statements because the detective’s questioning took place after Mosley invoked his right to remain silent. The trial court denied Mosley’s motion. Mosley was convicted by a jury and received a mandatory life sentence. The United States Supreme Court granted certiorari. The court held that Miranda requires police to advise a suspect of his right to silence and “scrupulously honor” the exercise of that right by immediately ending questioning once the right is invoked.
a. RULE: Was the right to remain silent scrupulously honored?
i. Miranda requires police to advise a suspect of his right to silence and “scrupulously honor” the exercise of that right by immediately ending questioning once the right is invoked. Therefore, statements will be admissible so long as the right to end questioning is “scrupulously honored.” In this case, the officer ended the interrogation as soon as Mosley exercised his right to remain silent. Mosley was not interrogated about the unrelated crime until sufficient time had passed and the Miranda warnings were repeated. Therefore, Mosley’s statements were admissible under Miranda, and the ruling of the lower court is affirmed.
b. The court looks at the following factors to determine whether the right to remain silent was scrupulously honored (bold factors are most important):
i. Original interrogation ceased immediately
ii. Passage of time between first and second interrogation 
iii. New warnings & waiver
iv. Questioning about diff crime

v. Questioned by diff officers

vi. Questioning at diff locations 

2. In United States v. Lugo Guerrero (2008), the court found that the accused’s right to remain silent was scrupulously honored because: (1) the 2nd interrogation was 4 hours later, (2) the 2nd interrogation was with a new agent; (3) the new agent re-issued Miranda warnings; (4) the defendant was treated well at all times. 
b. The Right to Counsel 

i. RULE: A suspect must make an unambiguous request for their attorney in order for right to counsel to be asserted.

ii. Issue: If a suspect invokes their 5A right to counsel, when can police re-question that suspect?
1. RULE: The right to counsel is not crime specific under Miranda. (Roberson)

2. RULE: If a suspect invokes their 5th Amendment right to counsel, then police, cannot resume interrogation unless the suspect initiates the resumed communications
a. In Edwards v. Arizona (1981), Edwards (defendant) was arrested for robbery, burglary, and first-degree murder. He was informed of his Miranda rights and agreed to answer the officers’ questions. After some questioning that was recorded, during which Edwards made no incriminating statements, Edwards invoked his right to have a lawyer present. He was then taken to jail. The next day, two officers came to the jail to see Edwards. Edwards said he did not want to see the officers, but the prison guard said he had to talk to them. The officers read Edwards his Miranda rights and Edwards agreed to answer their questions as long as he isn’t videoed, this time incriminating himself. The trial court allowed Edwards’ statement to be admitted at trial, holding that the statement made at the prison was voluntary. Edwards was convicted. On appeal, the state supreme court held that Edwards had invoked his right to remain silent and his right to counsel the first time he was interrogated, but that he had effectively waived both those rights when the police came to the jail, and he voluntarily answered their questions. The United States Supreme Court granted certiorari. The court held that once the defendant invoked right to counsel, no interrogation can occur unless D initiates conversation and waives the right to counsel – this means no police interrogation once D invokes right to counsel. Any waiver after D invokes right to counsel is invalid unless D initiates conversation. 
b. NOTE: If there is a break in Miranda custody for 14 days or more, police can re-initiate interrogation despite suspect’s prior assertion of right to counsel. 
c. In Maryland v. Shatzer (2010), a social worker reported allegations that Michael Shatzer (defendant) had abused his three-year-old son. At the time of this allegation, Shatzer was imprisoned for a different child-sexual-abuse conviction. The 2003 allegation was assigned to Detective Shane Blankenship, who went to interview Shatzer in prison. Shatzer initially waived his Miranda rights but afterwards demanded an attorney, at which point Blankenship ended the interview. The investigation was closed shortly afterwards. Two and a half years later, further details of the 2003 allegations against Shatzer were reported. Detective Paul Hoover undertook the investigation and on March 2, 2006 went to interview Shatzer in prison. Hoover obtained a written Miranda waiver and interviewed Shatzer. Shatzer agreed to take a polygraph five days later. Shatzer was again read his Miranda rights. Shatzer signed another written waiver and proceeded to fail the polygraph test. After further questioning, Shatzer confessed. Shatzer then requested an attorney, and Hoover ended the interrogation. The issue here is whether the break in custody ended the presumption of involuntariness established in Edwards. The court held YES, releasing a suspect back into the general prison population constitutes a break in Miranda custody that ends the presumption of involuntariness established in Edwards.
i. Rationale: Lawful imprisonment based upon conviction does not create the type of coercive pressures produced by investigative custody that Edwards sought to protect against.
ii. NOTE: This case places a time limit on the assertion of the right to counsel
iii. RULE: Once a suspect has invoked their right to counsel, interrogation cannot continue without counsel present at the interrogation, regardless of whether the suspect has had the opportunity to consult with counsel separately.
1. In Minnick v. Mississippi (1990), Robert Minnick (defendant) and another man escaped from a Mississippi jail and killed two people. Minnick was arrested in California. Minnick claims he was forced to meet with Federal Bureau of Investigation (FBI) agents. After being given the Miranda warnings, Minnick refused to sign a waiver of his rights. Minnick answered some questions, but told the agents to return after Minnick obtained an attorney. Minnick consulted with an attorney two or three times. Minnick claims he was forced to meet with a deputy sheriff from Mississippi. Minnick again refused to sign a rights waiver but told the deputy about the murders. Minnick was charged with murder. Before trial, Minnick moved to suppress his statements. The trial court suppressed the statements made to the FBI agents, but admitted the statements Minnick made to the deputy sheriff after consulting with an attorney. The issue here is ( If a suspect who invoked his Fifth Amendment right to counsel has been given an opportunity to consult an attorney, may police conduct a custodial interrogation of that suspect without an attorney present? The court held NO, once a suspect has requested counsel, police must suspend the interrogation and may not interrogate the suspect again without counsel present.
a. TAKEAWAY: Once D invokes right to counsel, police may not reinitiate questioning unless counsel is present, even if D consulted with counsel before the interrogation resumes.
2. In Davis v. United States, Davis (defendant) was suspected of murder. Naval Investigative Service (NIS) agents conducting the interview advised Davis of his rights. Davis waived his rights in writing. During the interview, Davis said “Maybe I should talk to a lawyer”. The agents asked Davis if he was requesting a lawyer, and Davis said he was not. Later, Davis unequivocally invoked his right to counsel and questioning was stopped. At general court-martial, Davis moved to suppress his statements. The motion was denied. The issue is whether under Edwards v. Arizona, the police must stop a custodial interrogation if a suspect makes an ambiguous reference to consulting an attorney. The court held police are not required to terminate a custodial interrogation if a suspect makes an ambiguous reference to consulting an attorney. Police in such situations should ask clarifying questions to determine whether the suspect is requesting an attorney, but this is not a formal requirement. 
a. Takeaways:
i. Miranda right to counsel attaches ONLY when a suspect CLEARLY asserts his right to counsel. 

ii. A suspect’s request for counsel must be clear enough to alert a reasonable police officer under the circumstances that the suspect is requesting an attorney.
iii. Court says they are going to ignore anything that is not crystal clear!

iv. According to Davis, an assertion of the right to counsel is ONLY: “I want a lawyer” – everything else is not CLEAR
b. Can you apply J.D.B. to a reasonable child in the context of Davis?

i. Children are more susceptible to pressure and to appease authority – more likely to say “can I have a lawyer” because they are talking to authority

ii. Don’t think it’s a big deal to talk to police without a lawyer – but it IS a big deal

c. HYPO: Officer says, “You have a right to a lawyer” and 16-year old girl says “I have a lawyer”

i. Under Davis ( she is only stating a fact, this is not an assertion of the right to a lawyer

1. Applying JDB ( the girl actually thought she asserted her right to a lawyer; at the trial level, the case got dismissed because the court allowed JDB to apply to this consideration; the law in CA has evolved to allow JDB to apply to assertion of right of counsel
G. Police Interrogations & the 6th Amendment

a. Overview:
i. 6th Amendment: “In all criminal prosecutions, the accused shall enjoy the right to…have the Assistance of Counsel for his defense.”

ii. Compare the purpose of the right to counsel: 
1. Miranda: purpose is to aid the defendant during custodial interrogation, prophylactic measure to protect compulsion 
2. 6A: purpose is to aid the defendant after the commencement of adversarial proceedings 
iii. 6th Amendment Right to Counsel: An accused D’s right to counsel attaches AUTOMATICALLY to a criminal prosecution with the initiation of adversarial judicial proceedings. ( an adversarial judicial proceeding normally looks like an arraignment (or in some states that have grand juries you can be presented before you are arraigned via an indictment/first court appearance)

1. Once attached, the 6A right belongs to the defendant at all critical stages 
a. Courts will make a separate inquiry to see if the proceeding is a critical stage, and if it is, counsel must be present 
2. When does a 6A violation happen? Interrogation without counsel after 6A has attached (interrogation is a critical stage)
b. What is required for the 6th Amendment to attach?
i. Initiation of adverse judicial proceedings

ii. Deliberate elicitation ( looks at the subjective intent of the officer
1. In Massiah v. United States (1964), the court held that police cannot deliberately elicit a statement from a defendant in the absence of his counsel after the defendant has been indicted. 
2. In Brewer v. Williams, Williams (defendant) had escaped from a mental institution and was suspected of kidnapping a young girl from a YMCA in Des Moines. The Des Moines police issued a warrant for his arrest. Two days after the abduction, and after consulting with a Des Moines attorney who advised him not to talk to the police, Williams turned himself in to the Davenport police where he was arrested pursuant to the outstanding warrant. Williams’ attorney in Des Moines arranged for two officers to go pick Williams up in Davenport, and they agreed not to question Williams during the 160 mile trip back to Des Moines. Williams was arraigned in Davenport and he was able to consult with a Davenport attorney who advised him not to say anything until he arrived back in Des Moines and could talk with his attorney there. Before putting him in the police car for the ride back to Des Moines, the attorney in Davenport again reiterated to the police that they were not to question Williams during the trip. Once in the car, Williams told the police that he would tell them everything that happened once they got back to Des Moines and he could talk with his lawyer. However, one of the officers then delivered the “Christian burial speech.” The officer told Williams that he was not asking him any questions, but he just wanted Williams to think about something on the ride back to Des Moines. He wanted Williams to think about how bad the weather was outside, that it was going to snow, that the snow would cover the girl’s body, and the police may never be able to recover it and give her the chance at a proper Christian burial. The officer knew that Williams had escaped from a mental institution and also that he was very religious. The officer also testified that his statement was intended to get information from Williams. A few hours into the trip, Williams eventually told the police to stop and showed them where the body was hidden. Williams was indicted for first-degree murder. The trial judge denied Williams’ motion to suppress all evidence resulting from his statements made in the police car, holding that the officer’s “Christian burial speech” amounted to interrogation but that Williams had waived his right to have an attorney present when he began speaking to the police in the car. Applying the totality of the circumstances test to hold that Williams had waived his right to counsel, the state supreme court affirmed. The federal district court granted a petition for a writ of habeas corpus holding that as a matter of law the evidence resulting from Williams’ statements made in the car were wrongly admitted at trial. The court of appeals affirmed, holding that the state failed to establish that Williams intentionally waived his right to have counsel present. Issue: Was Williams denied his 6th A right to counsel by police conduct in eliciting statements from Williams during the ride? **Listen to lecture on Brewer
c. How can a suspect waive the right to counsel under 6th Amendment?

i. Intentional relinquishment ( In Brewer, the court held that the 6th Amendment right to counsel can only be waived by intentional relinquishment
d. The 6th Amendment is OFFENSE SPECIFIC.

i. In Texas v. Cobb, the court upholds McNeil and finds that the right to counsel under the 6th Amendment is offense specific. Here, the defendant was suspected of burglarizing a home. Two of the women who lived in the home were reported missing after the burglary. The defendant was in custody on suspicion of unrelated crimes, and confessed to the burglary but said he knew nothing about the disappearances. Cobb was indicted for burglary, and a lawyer was appointed to represent Cobb on the burglary charge. After Cobb was released on bond, police received a call from Cobb’s father informing them that Cobb had confessed to killing Margaret Owings during the burglary. Police took Cobb into custody and administered Miranda warnings. Cobb waived his rights under Miranda and confessed to murdering Margaret Owings and her daughter. Cobb was convicted of capital murder. The appellate court reversed Cobb's conviction, finding that Cobb had invoked his Sixth Amendment right to counsel when he was taken into custody on the burglary charge and concluding that the right attached to any subsequent charges bearing a close factual relationship to the burglary. The appellate court thus ruled that Cobb's confession was inadmissible. The State of Texas (plaintiff) petitioned the United States Supreme Court for review, and the Court granted certiorari. The court held that a criminal defendant's Sixth Amendment right to counsel is offense-specific and does not attach to the investigation of unrelated offenses arising from the same set of facts that led to the original charge.
ii. The 6th Amendment attaches to the offense that the defendant is charged with (and those that even if not formally charged with, would be considered the same offense under the Blockburger test)

iii. Blockburger Test:  [image: image4.png][ ormmevorrnse |
ALL OF THE ELEMENTS OF EXAMPLE: ASSAULT MAY ARISE OUT OF THE Example:
ONE OFFENSE ARE E> WITH A DANGEROUS SAME EVENT. BUT ARE NOT » -Murder & Burglary
CONTAINED IN THE OTHER WEAPON AND THE SAME OFFENSE (Texas v. Cobb)
ASSAULT UNLESS ONE CRIME DUl &
SHARES ALL OF THE Manslaughter from
ELEMENTS OF THE OTHER drunk driving




e. Right to Counsel under 6th Amendment vs. 5th Amendment:

i. Overview:

1. Sometimes both the 6th Amendment and the 5th Amendment apply, and BOTH must be analyzed.

2. NOTE: Same remedy for a violation of 6A or 5A

ii. 6th Amendment:

1. Custody analysis is unnecessary, custody is irrelevant for 6A

2. Attaches after initiation of judicial proceedings + deliberate elicitation

3. Offense specific (Texas v. Cobb)

4. Remedy ( Statements taken in violation of 6th A right to counsel are excluded from pros case-in-chief ONLY and are available to the prosecution to impeach the defendant.

a. Same remedy as a 5th A violation.
iii. 5th Amendment:

1. Custody analysis is required, but the stage of the proceeding is irrelevant
2. Attaches during interrogation or its functional equivalent 

iv. Montejo Rule:

1. Police can re-initiate interrogation of a defendant for whom the 6th Amendment has attached and is represented by counsel, without violating the defendant’s 6th Amendment rights so long as there has been a valid Miranda waiver.
2. NOTE: This overrules Michigan v. Jackson (1986)

f. 6th Amendment and Jailhouse Informants

i. Overview: 

1. 5th A – governed by Perkins
a. Use of statements does not violate 5th A
b. No protection under 5th A from jailhouse informant or undercover agents 
2. 6th A – first case is Henry (623)
a. Issue: Does the 6A protect you from jailhouse informant or undercover agent? 
b. Step 1: Initiation of judicial proceedings?

c. Step 2: Was there “deliberate elicititation”?

ii. In United States v. Henry (1980), a bank robbery occurs, bank robbery has 2 men that rob the bank and one getaway driver; no witnesses; the getaway car was discovered and they found a rent receipt and a leasing document; rent receipt was signed by Alan R. Norris; because they found the leasing doc this led the police to the home, where they found the bank robbers. Counsel was appointed on Nov. 27 for Henry, BUT on Nov. 21st, government officials had spoken to a jailhouse informant where Henry was at and govt. told informant to listen to Henry’s conversations; informant actually talked to Henry and testified that Henry told him details about the robbery. The issue is whether the statements that Henry made to the informant are deliberately elicited by the informant. The court looks at 3 factors: (1) instructions informant was given; (2) the informant was thought as just an inmate by Henry; and (3) Henry was in custody, so he was more vulnerable to tactics of an undercover informant. The court ultimately holds that the statements cannot come in because there is deliberate elicitation. 
1. Formal judicial proceedings have occurred because Henry was indicted 

2. Use of post-indictment informants violates 6A right to counsel if there is deliberate elicitation 
3. 6A DOES apply for jailhouse informants and 6A will protect accused so long as it is same offense, initial proceedings have begun and deliberate elicitation
4. But, Kuhlmann v. Wilson (1986) – if the informant is merely a passive listener and does nothing to elicit statements, 6A is not violated 
iii. In Kuhlmann v. Wilson (1986), Wilson (defendant) and two other men were suspected of robbery and murder. After Wilson’s arraignment, a police informant was placed in Wilson’s cell overlooking the crime scene. The informant was instructed not to ask Wilson any questions and only to listen for the names of the other men involved. After an upsetting visit with his brother, Wilson made incriminating statements. The informant told police. Here, the court said it was not deliberate elicitation because the informant is just a “listening post” and it is the visit from the brother that has influenced the D to confess – not anything that the informant is proactively doing to elicit information.
H. What happens when police do not follow Miranda?

a. RULE: Statements obtained through a Miranda violation cannot be used in case in chief, but can be used to impeach the defendant during trial.

i. In Harris v. New York (1971), Harris (defendant) was arrested for selling drugs to an undercover police officer. At trial, Harris testified. During cross examination, the prosecution attempted to impeach Harris’ earlier testimony by asking questions about unwarned statements Harris made following arrest. The jury was instructed that the statements could only be used to assess Harris’ credibility. The statements were not used during the prosecution’s case in chief. Both attorneys discussed the statements during closing arguments. Harris was found guilty. In a per curiam opinion, the Court of Appeals of New York affirmed the conviction. The United States Supreme Court granted certiorari. The defendants challenged the statement as a Miranda violation under the 5th Amendment. The court holds that the statement is out for the case in chief, but they can use it to impeach ( Rationale: Significant ENOUGH deterrent already just to keep out in gov’t case.
b. RULE: The initial failure to read a suspect his Miranda warnings does NOT taint later voluntary, mirandized statements if the initial unwarned statement was made absent deliberately coercive/improper tactics. 
i. In Oregon v. Elstad (1985), a home was burglarized and a witness implicated Elstad (defendant) in the crime. After obtaining an arrest warrant, two officers went to Elstad’s home where his mother let them inside. While one officer went into the kitchen to explain what was happening to Elstad’s mother, the other officer remained in the living room with Elstad. Without reading Elstad his Miranda warnings, the officer in the living room began talking with Elstad. When the officer said that he believed Elstad was involved in the robbery, Elstad replied, “Yes, I was there.” Once the officers and Elstad arrived at the police station, Elstad was read his Miranda warnings which he then waived. Elstad then made a full statement implicating himself in the burglary. The statement was put into writing, signed by Elstad and admitted at trial where Elstad was convicted of burglary. The court held that the second statement is admissible absent “deliberately coercive and improper tactics.” 
c. RULE: Physical evidence found as a result of a suspect’s voluntary but unwarned statements is admissible because the introduction of physical evidence at trial does not implicate the self-incrimination clause. 
i. In United States v. Patane (2004), Samuel Francis Patane (defendant) was arrested and placed under a temporary restraining order for harassing his ex-girlfriend. Colorado Springs Police were investigating allegations that Patane violated the order by calling his ex-girlfriend, and the Bureau of Alcohol, Tobacco and Firearms (ATF) was investigating reports that Patane illegally possessed a gun. Patane was arrested, and an officer began to give the Miranda warnings. Patane claimed he knew his rights and cut the officer off. The officer didn’t finish asking the Miranda rights. The officer then asked about the gun, and Patane reluctantly allowed the officer to seize it. Patane was indicted by a grand jury for illegally possessing the gun. The district court suppressed the gun, but did so on the grounds that there was no probable cause to arrest Patane. The appellate court reversed the finding that there was no probable cause, but upheld the suppression on the basis of Patane’s original argument. The United States Supreme Court granted certiorari. The issue here is whether physical evidence found as a result of suspect’s voluntary statements must be suppressed if Miranda warnings are not given. The court held physical evidence found on the bases of a suspect’s voluntary but unwarned statements is admissible at trial. Even though the statement is inadmissible, the gun IS admissible.

1. NOTE: The police advise suspect of right to be silent.  Suspect interrupts them & says he knows his rights.  Po do not finish / complete Mir warnings.  At the motions hearing, the gov’t concedes Mir. was inadequate.
a. TAKEAWAY: Police have to read ALL of the Miranda warnings 
d. RULE: When there is a continuous rolling sequential interrogation, the issue is whether Miranda warnings can function properly 

i. In Missouri v. Seibert (2004), Seibert is questioned without being Mirandized and confesses. After her confession, the police take a short break and then read Seibert her warnings. Then, police question Seibert again, referring back to her initial unmirandized statements. The court held that because the officers here exploited Seibert’s unwarned statement, the second statement is inadmissible. 
ii. Applying the Seibert Test

1. Elstad: Different experiences in 2 interrogations

a. First interrogation is informal, few Qs

b. The second interrogation does not use same Qs or exploit 1st Qing

c. Different location

d. Different officer

2. Seibert: Not a markedly different experience

a. Only 15-20 min between session1 & 2

b. Exploited unwarned statement (ended up being a huge deal because they keep going back to the same statement that the person said)
c. Same place

d. Same officer
I. Miranda Violation Exceptions 

a. Statements obtained via Miranda violations can still be admissible if…
i. (1) For impeachment purposes: Statement taken in violation of Miranda can be used to impeach the D if he takes the stand & testifies differently (Harris v. New York)

ii. (2) Public Safety

1. In New York v. Quarles (1984), a woman approached two police officers and told them she had just been raped. She provided the officers with a detailed description of her attacker, said that he was a Black man, wearing a black jacket and he had just entered a supermarket nearby, and said that he was carrying a gun. The police arrived at the supermarket and saw Quarles (defendant) inside. Quarles fit the description of the assailant, and when he saw the police, he ran to the back of the store. The police chased him and kept him in sight for all but a few seconds until he was caught. One officer frisked him and found an empty gun holster. After handcuffing him, the officer asked Quarles where the gun was, and Quarles gestured with his head saying, “the gun is over there.” The officer found the gun and read Quarles his Miranda warnings. The officers then asked Quarles about his ownership of the gun and where he got it. Quarles answered these questions. The trial court held that the statement “the gun is over there,” must be excluded because it was elicited before the police read Quarles his Miranda warnings. Furthermore, the court held that his answers to the subsequent questions had to be excluded as evidence tainted by the Miranda violation. The court also excluded the gun. The New York Appellate Division and Court of Appeals affirmed, and the United States Supreme Court granted certiorari. The issue here is whether there is a public-safety exception to the requirement that Miranda warnings be given before a suspect’s statements may admitted into evidence at trial. The court holds YES, there is a public safety exception. 
2. Assertive conduct is the equivalent of a statement

3. The Quarles test is an objective test (unlike Brewer 6A), and asks whether the police officer asked questions reasonably prompted by the concern for public safety. 

4. Is this a justifiable Terry stop?

a. Is there reasonable articulable suspicion?

i. Yes based on the circumstances (detailed description and man matched the detailed description; not a large gap of time, etc.)

5. Gun and statement are allowed to come in because there is an emergency

6. Test in Quarles:

a. How do you meet the public safety exception?
i. The question “where is the gun?” – and this is in a grocery store, and this shows that this is an emergency, officers aren’t asking other questions about the intent, etc. 

ii. The individual is in custody, but they are only being asked questions about the immediate emergency 
b. We ask whether the police officer asked questions reasonably prompted by concern for public safety

c. NOT SUBJECTIVE ( it is OBJECTIVE (almost instinctive), so look to reasonable officer

d. Apply to Innis?
i. Different to the Innis’s standard of what a reasonable officer thinks
e. Apply to Christian burial speech in Brewer?
i. Different because not deliberately eliciting
iii. (3) Booking ( officers can ask routine questions during booking (what’s your number, address, etc. – these statements are allowed prior to Miranda)
iv. (4) Suspect waives rights under Miranda (Butler & Mosley cases)
III. Identification 
A. What type of identification is it?
a. There are three types of identification: (1) show-up; (2) line-up; and (3) photo array.

b. #1: Show-Up (see the defendant in the field)

c. #2: Line-Up (a live, physical line up)

d. #3: Photo Array (group of pictures)

B. Ethical Problems with Eye Witness Identification

a. We may have a faulty perception of an event. Stress, lighting, obstructions, weapon focus, distractions, see what one expects to see, and time distortion are all things that can distract our perceptions. 

b. Cross-racial mis-identification ( this is a huge problem, we are better at identifying people that are the same race as us, unless we have diverse experiences with multiple different people 

c. Memory problems over time:

i. Memory declines within an hour

ii. Once you select someone, that image is inserted into the memory of the event

d. Problems with procedures

i. No test subjects (Duke Lacrosse case) ( in this case, the police round up everyone on the lacrosse team because there was an accusation of rape, but there were no “test subjects” – you have to have someone to test against 

ii. Desire to please police

iii. Suggestion (conscious and unconscious)

C. Identification and the 6th Amendment (Right to Counsel):

a. Overview:

i. The 6th Amendment is offense specific. The two questions you need to ask for 6th amendment:

1. Have formal adversarial proceedings begun?

2. What is the offense? 

ii. When does the Right to Counsel attach at ID procedures?

1. NEVER before formal proceedings

2. After formal proceedings – at a line up and a show-up but NOT a photo array. 

b. In U.S. v. Wade (1967), Wade was arrested under suspicion that he was involved in a bank robbery. The court appointed counsel for Wade. An FBI agent arranged a lineup for two bank employees to identify the man they remembered from the robbery. The agent did not notify Wade’s attorney prior to the lineup. The bank employees identified Wade as the robber and at trial the employees identified Wade as the Wade as the robber. On cross-examination, the employees confirmed that they had previously picked Wade out of the lineup and testified that prior to the lineup, they had seen Wade in the hallway with the FBI agent before the other lineup participants were brought in. Wade moved to strike the courtroom identifications, claiming that the lineup was conducted without notice to and in absence of Wade’s appointed counsel. The trial court denied, and the appellate court reversed and held that the lineup violated Wade’s 6th Amendment right to counsel. The U.S. Supreme Court granted certiorari. The issues here are (1) Was the out of court ID a violation of the 6th Amendment right to counsel; and (2) If so, should the court have excluded the in court ID as FOPT of unconstitutional out of court procedure. 
i. The court held YES, the out of court lineup was unconstitutional - it does violate the defendant’s 6th Amendment right.
1. It was after the initiation of judicial proceedings.
2. The 6th A is offense-specific: this ID procedure is for the offense which D is charged
3. The right to counsel is intended to provide the defendant protection against state action during any critical state of criminal proceedings. A post-indictment witness identification IS a critical stage of proceedings. In order for the lawyer to ask questions of the witnesses in trial about the lineup, the attorney would have to be there at the line-up. 
ii. Was the in-court ID fruit of a tainted ID procedure OR did it have an independent source (the event)? The factors that are analyzed include: (1) witnesses prior opportunity to view the suspect/original criminal act – here, there was weapon focus and it was a quick encounter; (2) ID by picture of the defendant prior to the line-up/problematic ID procedure – not an issue here; (3) lapse of time between alleged observation and ID procedure – here there was many months between the crime and the line-up; (4) witness failure to ID the defendant on the previous occasion – not an issue here; (5) any ID of another person prior to line up – not an issue here; (6) discrepancies between any description given by the witness prior to the ID procedure and D’s actual appearance – not an issue here.  

1. The prosecution must prove that the second identification is independent of the problematic ID by clear and convincing evidence. NOTE: Clear and convincing evidence is a high burden

2. The court sent the case back to the district court to determine if the 2nd ID was independent. 

a. On a general level, the court is not well equipped to determine whether the second ID is independent. 
c. In Kirby v. Illinois, the defendants were arrested for robbing Willie Shard. After the arrest, police brought Shard to the station for a showup identification. Shard identified the defendants as the robbers. The defendants had NOT been told they had a right to an attorney or requested counsel. The defendants made a pretrial motion to suppress Shard’s testimony. Trial court denied the motion, and the conviction was upheld on appeal. The U.S. Supreme Court granted certiorari. The issue is whether the police can conduct a showup identification outside of the presence of counsel before a suspect has been charged. The court held yes, police CAN conduct a lineup without an attorney present if the suspect has not yet been indicted or formally charged. The 6th Amendment does not attach until formal proceedings have begun – either by an arraignment or other judicial hearing. Thus, the identification is able to be used as evidence at trial. 

i. RULE: The right to counsel only applies AFTER the initiation of formal judicial proceedings. 

d. In U.S. v. Ash, Charles J. Ash and another man (defendants) were suspected of robbing a bank. Before Ash was formally charged, police conducted a photo lineup. Four witnesses identified Ash, and Ash was indicted. Prior to trial, the prosecutor conducted another photo lineup to find out if the witnesses would be able to identify Ash in court. Only three of the witnesses identified Ash, and none identified Ash’s co-defendant. The issue here is whether the police can conduct a post-indictment photo lineup outside of the presence of counsel. The court held YES, police can conduct a post-indictment photo identification outside the presence of counsel.  Modern criminal investigative techniques warrant the extension of the protections of the Sixth Amendment to critical stages prior to trial. A stage of pretrial investigation will only be considered “critical” if the disadvantage suffered by the defendant cannot be cured by ordinary trial techniques. he risks discussed in Wade are not present in photo lineups. The fact that lineup procedures are not scientifically precise or easy to recreate at trial raises the question of whether the disadvantage to the defendant can be remedied by aid of counsel at trial. There is no trial-like confrontation in a photo lineup, and extending the right to counsel in this way would go far beyond the historical understanding of the right. Moreover, the right does not extend to pretrial witness interviews that are part of the prosecution’s trial preparations. There is nothing prohibiting the defendant from conducting his own photo lineup. The likelihood for prosecutorial misconduct with respect to photo identifications is no greater than other types of evidence. If the prosecutor’s ethics do not protect the defendant’s rights, any misconduct is reviewable under the Due Process Clause. The Sixth Amendment does not prohibit uncounseled photo lineups.
i. RULE: The right of counsel only applies to show ups and lineups. 
D. Identification and Due Process/Fourteenth Amendment:
a. Overview:

i. Must be fundamentally unfair

ii. Totality of the circumstances analysis

iii. FACT SPECIFIC

iv. 14th Amendment Challenges to ID procedures:

1. There is a 3-step process. You ask (1) was this procedure suggestive; (2) was it necessary to do the procedure in this way; and (3) did the ID procedure result in a reliable or unreliable ID. 

2. The factors of reliability overlap with the Wade factors. 

b. In Stovall v. Denno, Theodore Stovall (defendant) was arrested for murdering a man in his home and for stabbing the man's wife numerous times when she tried to fight back. The woman was in serious condition and could not leave the hospital. The police brought Stovall to the hospital (with 5 police officers) so the woman could identify him as the assailant. He was the only Black person in the room and was handcuffed to a police officer. The woman identified him after he made a statement, at the police’s direction, so she could make a voice identification. At Stovall’s trial, she made an in-court identification as well. Stovall was convicted and sentenced to death. Stovall's conviction was affirmed on direct review, and he filed a habeas corpus petition challenging his conviction. The district court dismissed the petition, and the appellate court affirmed. The United States Supreme Court granted certiorari. The issue is whether an in-person confrontation between a single suspect and an eyewitness for identification purposes violates the suspect’s due process rights if the totality of the circumstances demonstrates that the confrontation was necessary. Courts must examine the totality of the circumstances to determine whether a due-process violation occurred. Here, the woman could not travel from the hospital to make a lineup identification of Stovall, and she was the only person who could establish whether he was the stabber. It was unclear how long the witness may live and the need for immediate identification was clear. Even though it was suggestive, it was thus necessary. Accordingly, the totality of the circumstances demonstrates that Stovall's due-process rights were not violated. The judgment is affirmed.
i. We ask whether the ID was so unnecessarily suggestive and conducive to irreparable mistaken ID that defendant was denied due process of law. 
ii. Suggestive ( there are 5 police officers, only Black person in the room, suspect is handcuffed

1. NOTE: Showups are highly suggestive, and according to the court are “widely condemned” but nevertheless they are used often 

iii. NOTE: This is a showup because you have one person being singularly shown to the witness 

iv. Even though it was suggestive, Court said it was necessary to do the ID in this way, because the woman is the only person who witnessed the crime and she is recovering from a life-threatening surgery 

v. Court held that Wade & Gilbert did NOT retroactively apply a 6th Amendment right to counsel
c. In Foster v. California, Foster and two other men (defendants) were charged with robbing a Western Union. Police conducted multiple lineups before June 12, 1967. The police conducted a lineup consisting of Foster, who was wearing clothing similar to the robbers, and two much shorter men. The Western Union manager could not positively identify Foster and asked to speak with Foster. Police allowed the manager to meet with Foster in an office. The manager was still uncertain. Later, police conducted another lineup with Foster and four other men. Foster was the only man present in both lineups. At that point the manager claimed to be certain Foster was the robber. The manager testified to all this at trial, and Foster was convicted. The United States Supreme Court granted certiorari to consider whether the lineup procedures were constitutional. The issue here is whether suggestive lineup procedures violate the Due Process Clause. The court held YES, lineup procedures found to be highly suggestive and likely to result in irreparable misidentifications violate the Due Process Clause. In the first lineup, Foster wore clothing similar to the robber and was placed next to two much shorter men. Then, police allowed the manager to meet with Foster alone, despite the fact that such singular identifications have been met with general disapproval. When the manager still could not positively identify Foster, police conducted another lineup with Foster and four men not used in the earlier lineup. The identification procedures were so highly suggestive and certain to lead to Foster’s identification as to deny due process. The decision of the lower court is reversed and remanded.
i. Timeline of problem in Foster:
1. Suggestive line up ( 
a. 3 person line up; Foster is 6 feet tall and other 2 are short
b. Foster is wearing a jacket that is like the robber
c. Witness thinks its Foster but not sure
2. In person face-to-face singularly shown D 
a. Witness not sure
3. 2nd line up
a. Witness is convinced Foster is the one
d. In Simmons v. United States, defendants were suspected of committing an armed robbery of a savings and loan association. The robbery occurred in the afternoon and lasted about five minutes. The next day, Federal Bureau of Investigation (FBI) agents presented at least six snapshots of Simmons and Andrews to the five bank employees who witnessed the robbery. All five witnesses identified Simmons. Some time later, photos of Garrett were presented to the witnesses, and three witnesses identified Garrett as the other robber. The photos were not introduced into evidence, but the witnesses all identified Simmons in court as a robber. A jury convicted Simmons, Andrews, and Garrett. The appellate court affirmed the convictions of Simmons and Garrett but reversed Andrews's conviction. The United States Supreme Court granted certiorari as to Simmons and Garrett. Simmons contended, among other things, that his pretrial identification was so unnecessarily suggestive and conducive to misidentification that it violated his due-process rights. The issue here is whether the lineup violated the Due Process Clause if, on the facts of the case, the procedure was not so unfairly suggestive as to make an irreparable misidentification highly likely. The court held NO, the lineup did not violate the Due Process Clause. Under the Due Process Clause, a lineup will only be deemed unconstitutional if the procedure used was so unfairly suggestive as to create a significant likelihood of an irreparable mistaken identification. Under Stovall v. Denno, 388 U.S. 293 (1967), any assertion that a particular lineup procedure violates due process must be evaluated in light of the totality of the circumstances. Each of the witnesses identified Simmons without any prompting by the FBI agents, and none of the witnesses identified Andrews, even though Andrews was also in all the photos. In light of all of the surrounding circumstances, it is clear that Simmons was correctly identified even if the procedure used was not perfect. Simmons’s due process rights have not been violated, and the conviction is affirmed.
i. Court said it was necessary because the people were still at large – it was a serious event that had to be figured out quickly 
e. In Neil v. Biggers, Biggers (defendant) was suspected of rape. Although it was dark, the victim claimed to have seen the assailant in the light of her bedroom and later in the light of the full moon. The victim described the rapist’s age, size, skin, and voice. Police conducted numerous photo lineups over 7 months, but the victim made no identification. Biggers was arrested for an unrelated offense. Police could not find anyone fitting the rapist’s description, so they conducted a showup identification. Police walked Biggers by the victim and asked Biggers to speak. The victim identified Biggers as the rapist. Biggers was convicted by a jury and sentenced to 20 years in prison. After a habeas corpus hearing, the district court overturned Biggers’ conviction. The court of appeals affirmed. The United States Supreme Court granted certiorari. The issue is whether the admission of identification evidence gathered by a showup identification violates the Due Process Clause. The court held NO, an identification made at an unfairly suggestive lineup is admissible if the identification is reliable. While an in-court identification is inadmissible if it is based upon a pretrial lineup so suggestive it was very likely to result in an irreparable mistaken identification, a pretrial identification is inadmissible if the procedure is so suggestive as to create a high likelihood of misidentification. The Court in Foster v. California, 394 U.S. 440 (1969), held identification evidence inadmissible because that likelihood of mistaken identification violates a criminal defendant’s due process rights. Unfairly suggestive procedures heighten the risk of mistaken identifications. Nevertheless, under Stovall v. Denno, 388 U.S. 293 (1967), showup identifications are not necessarily unconstitutional. The question is whether an identification made after a suggestive lineup is nevertheless reliable. The totality of the circumstances, including the conditions of the identification and the witness’s certainty, must be evaluated in each case. In light of all the surrounding facts and circumstances, the likelihood of a mistaken identification was not significant in this case.
i. The court said these factors show reliability:

1. Victim spent significant time with assailant under artificial light and under full moon

2. Victim of horrible crime ( saying it was traumatic (questionable, because this can prevent you from fully recognizing the assailant)

3. Pre-id description was thorough (but was it?)

4. Victim had no doubt 

5. She was resistant to any pressure to ID/refused to id

ii. Lack of reliability because it was 7 months between rape and ID
f. In Manson v. Braithwaite, an undercover narcotics officer went to an apartment to buy drugs. When he went there the officer handed the man money and the man gave the officer 2 bags of drugs. The door was only opened 12-18 inches, and the officer stood 2 feet from the man inside. The transaction took place during the day, and only lasted 5-7 minutes. When the officer left, he drove straight to the police headquarters and gave officers a description of the man. One of the officers recognized the description as Braithwate (defendant) and placed a photo of Braithwaite in the undercover officer’s office. The undercover officer saw the photo two days later and identified the man in the photo as the person who sold him drugs. The photo was introduced into evidence. The issue here is whether the Due Process Clause requires the photo to be automatically excluded from evidence. The court held NO. When a defendant makes a due process claim regarding a pre-trial, suggestive and unnecessary witness identification, the identification is not automatically excluded from trial. Instead, a totality of the circumstances approach is used to determine if the identification is reliable. If so, the identification is admissible. In this case, the officer’s pre-trial identification was reliable. First, he had plenty of time, and good light, to view Brathwaite in the door way. Second, as a trained police officer working undercover, the officer knew he would need to later identify his seller; therefore, the officer paid careful attention to what Brathwaite looked like. Third, the description the officer gave before identifying Brathwaite was made immediately following the encounter and was detailed and accurate. Fourth, the officer had no doubt that the man in Brathwaite’s photo was the seller. And fifth, only two days passed between the commission of the crime and the officer’s identification. Therefore, the officer’s pre-trial identification is admissible.
i. Even an unnecessarily suggestive ID can be introduced into evidence IF, under TOC, **see ppt
ii. Suggestive ( Only gave one photo
iii. Factors for reliability under Braithwaite:

1. Opportunity to view – here there was 2-3 minutes of interaction

2. Degree of attention – here he was a police officer so he can really pay attention well 

3. Accuracy of description

4. Witness level of certainty

5. Time between crime and confrontation 

iv. Takeaway: If there is not a substantial likelihood of irreparable mis-identification, the ID should be admitted and jury (fact finder) can decide the weight to give to the evidence.
E. What happens to the in-court ID that follows a problematic out of court ID?

a. Out of Court Procedure:

i. 4th Amendment challenge: FOPT of 4th Amendment violation

ii. 6th Amendment: Wade, Ash, Kirby

iii. 14th Amendment: Manson, Biggers, Foster, Simmons, Stovall

b. In-Court ID: Fruit of out of court procedure?

i. Wade governs this regardless of the type of out of court violation (4th, 6th, 14th amendment)
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