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––––––––––––––––––––––––––––––––SEARCH & SEIZURE––––––––––––––––––––––––––––––

4th Amendment:

“The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”

Illinois v. McArthur (US 2001): the central requirement is one of reasonableness

Only applies to actions by government officials. Only applies to actions within the United States. 
United States v. Verdugo-Urquidez (US 1990): held that the 4th amendment does not apply to a search by US law enforcement officials in Mexico 
1) Was it a search?––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
JONES DEFINITION––––––––––––––––––––––––––––––––––––––––––––––––––––––––
In narrow circumstances where it applies, a fourth amendment search is defined as a physical trespass onto one’s property. (Note: always analyze under Katz, but also analyze under Jones if there is a physical trespass)
United States v. Jones (US 2012): the police, pursuant to a warrant, placed a tracking device on defendant’s car and got over 2,000 pages of data about his whereabouts over a 4-week period. However, they placed the tracker on day 11 of a 10-day warrant, so they were acting outside the scope of the warrant. Threshold issue was whether the placement of the tracker was a search. Rather than analyzing under Katz (would have to reckon with whether one has a reasonable expectation of privacy over their public movements over a four-week period), the court decided the question on a narrow basis. It held that the government’s placing of a tracking device on the defendant’s car was a physical trespass onto the defendant’s property and a physical trespass is a search.
Florida v. Jardines (US 2013): police got a tip that Jardines was growing marijuana so they brought a drug sniffing dog to his front porch and used the dog’s alert as probable cause to get a warrant. The court held that the dog sniff was a search because of the trespass on the home (because of Jones definition, not Katz definition). The porch is the curtilage of one’s home, and bringing a drug sniffing dog goes beyond the implied license of dropping off a package or knocking on one’s door.
KATZ DEFINITION––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
The definition of a fourth amendment search is something for which an individual has a subjective expectation of privacy, and society deems that expectation reasonable.
Olmstead v. United States (US 1928): this case, which held that electronic eavesdropping was not a search within the meaning of the fourth amendment if no physical trespass, was overturned by Katz.

Katz v. United States (US 1967): the government wire-tapped the outside of a public phone booth while Katz was making a phone call and tried to enter the recording into evidence. The court held that this was a search covered by the fourth amendment because the fourth amendment protects people, not places. Although the search was reasonable (limited only to Katz’s phone call and there was probable cause), did not have a warrant and therefore court excluded the evidence.
THE HOME & CURTILAGE–––––––––––––––––––––––––––––––––––––––––––––––––––
There is a reasonable expectation of privacy in the home and in the curtilage of the home. The curtilage is the area around a home associated with the intimate use of the home. Courts consider four factors in determining whether something is the curtilage of a home or not:
1) proximity to the home, 

2) whether it is within the enclosure surrounding the home, 

3) the nature of use, and 

4) steps taken to protect the area from observation by passer-bys
Principle: the home is sacred
United States v. Dunn (US 1987): officers got warrant, placed tracking device on drug-making items purchased by co-defendant, and tracked them to Dunn’s ranch. Officers then drove onto the ranch without a warrant and looked into barn, where they saw a drug lab. They used this evidence to get a warrant to search the ranch. The court held that the barn was not curtilage, and therefore peering inside was not search under 4th amendment, based on four factors: 1) closeness of the area to the home (here, 60 yards away), 2) whether the area is inside the home’s fence/enclosure (here, it was not), 3) the way the area is used (here, not for private activities), and 4) the owner’s effort to block the area from public view (here, open fields—fences that were there were there to corral livestock not to block view). 

OPEN FIELDS–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
There is no reasonable expectation of privacy in an open field. 

Principle: no protection in what one knowingly exposes to the public
Hester v. United States (US 1924): “the special protection accorded by the fourth amendment to the person in their ‘persons, houses, papers, and effects’ is not extended to the open fields. The distinction between the latter and the house is as old as the common law.”

Oliver v. United States (US 1984): based on tip that defendant had marijuana, police did a preview search (drove onto property past ‘no trespassing’ signs, locked gate, and person telling them it was private property) without a warrant. Saw marijuana and used that evidence as probable cause to get warrant and search property, where they found marijuana. Court held that the preview search was not a search protected under the fourth amendment because no reasonable expectation of privacy in an open field.
AERIAL VIEW–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
There is no reasonable expectation of privacy over anything that is viewable from lawful airspace, even if it is part of the home or curtilage.
Principle: no protection in what one knowingly exposes to the public

Dow Chemical v. United States (US 1986): factory had implemented elaborate security precautions to protect its activities from scrutiny, but the court concluded that ‘the taking of aerial photographs of an industrial plant complex from navigable airspace is not a search prohibited by the fourth amendment.’
California v. Ciraolo (US 1986): Officers flew over house in private plane and observed marijuana growing in a yard that was shielded by six foot and 10 foot fences. The fences show that the defendant had a subjective expectation of privacy. However, court held not a search under fourth amendment because since it is viewable from lawful airspace, there is no reasonable expectation of privacy. 
Florida v. Riley (US 1989): Officers flew over greenhouse in a helicopter from 400 feet and saw marijuana growing inside through missing panels in the greenhouse roof. The greenhouse was 10-20 feet away from the home inside a wire fence, and the court held that he had subjective expectation of privacy and that the greenhouse was part of the home’s curtilage. Nonetheless, because the missing panels made the contents of the greenhouse viewable from lawful airspace (there is no lower limit for helicopters but the helicopter was in compliance with air traffic laws and did not disturb the home or curtilage during observation), he did not have a reasonable expectation of privacy. NOTE: no majority opinion, only plurality holding this was not a search. The rest (about lawful airspace of a helicopter) is not necessarily controlling.

TECHNOLOGY–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
There is no reasonable expectation of privacy over behavior the public could observe, but there is a reasonable expectation of privacy if the behavior is only observable with special technology.
Principle: no protection in what one knowingly exposes to the public

United States v. Knotts (US 1983): Police placed tracker on drum of chloroform and tracked it to the defendant’s cabin, where the police then gathered enough information to get a search warrant and found a fully stocked drug lab. Court held that placing the tracker on the drum wasn’t a fourth amendment search because movements in a public thoroughfare are not private—police could have followed the drum. The use of technology does not change the fact that there was no reasonable expectation of privacy. (Note: if had placed tracker on the defendant’s property, such as on defendant’s car, would be different—see Jones.)
United States v. Karo (US 1984): Another case where the police placed a tracker on chemicals and then followed it through public thoroughfares, but then the tracker continued giving feedback once inside the home and communicated information that could not have been visually verified. The court held that the initial placement was not a fourth amendment search but that the info the beeper conveyed from inside the home was obtained through a fourth amendment search. (Note: if had placed tracker on the defendant’s property, such as on defendant’s car, would be different—see Jones.)
Kyllo v. United States (US 2001): Police used thermal imaging device to detect heat from high intensity lamps used to grow marijuana and used that info to get a search warrant. The court held that using sense-enhancing technology to see details of a private home that would not be discoverable without physically entering the home constitutes a fourth amendment search (but would be different if could feel the heat with one’s own senses from outside the home.)
THIRD PARTY–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
There is no reasonable expectation of privacy over information voluntarily revealed to a third party. 

Principle: no protection in what one knowingly exposes to the public

United States v. White (US 1971): A government informant carrying a radio transmitter engaged in a conversation with a suspect. The court held that recording this conversation was not a search because the suspect had no reasonable expectation of privacy in the conversation, since he was revealing information to a third party, and there is always the risk that one is a “false friend.” (Note: the government only tried to admit the recording because the informant was unavailable to testify—would not be an issue if he were testifying because cannot suppress an individual’s testimony.)
Smith v. Maryland (US 1979): victim of robbery was receiving threatening phone calls from the man who robbed her. On one occasion, he drove the same car he used while robbing her by her house at night and called her to step out on her front porch. The police saw man matching his description driving car that matched description and discovered his name by running his license plate. Then, without warrant, requested that the telephone company install a pen register to record numbers he dialed, which revealed that he placed another call to the victim. The court held that there is no reasonable expectation of privacy in the numbers that one dials because by making call, they are knowingly revealing who they are calling to the phone company (but may have expectation of privacy in the contents of the phone call). (Note: this applies to email addresses too.)
California Bankers Assn. v. Schultz (US 1974): Court held that inspection of bank records is not a fourth amendment search. Banks are parties to any transactions and therefore have knowledge of them. Therefore, revealed to third party and no reasonable expectation of privacy.
TRASH––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
There is no reasonable expectation of privacy in one’s trash, unless the trash is anonymous because of the manner in which it is collected. (This is fact-specific inquiry.)
Principle: no protection in what one knowingly exposes to the public
California v Greenwood (US 1988): The police suspected Greenwood of drug trafficking after an anonymous tip and then asked his trash collector to collect his trash separately and turn it over. The court held that Greenwood did not have a reasonable expectation of privacy in his trash because people could have gone through it while it was left out on the curb and associated what was in it with him. This is a fact-specific inquiry though.
DRUG DOGS––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
A drug dog sniff is not an invasion of a reasonable expectation of privacy, since drug dogs only alert to contraband.
Principle: the fourth amendment only protects an individual’s legitimate privacy interest, which does not include contraband.
United States v. Place (US 1983): the court held that a canine sniff of closed luggage is not a search within the meaning of the fourth amendment.
United States v. Rodriguez (US 2015): the court held that the police cannot extend the time of a traffic stop to effectuate a drug sniff by a dog.
Florida v. Jardines (US 2013): police got a tip that Jardines was growing marijuana so they brought a drug sniffing dog to his front porch and used the dog’s alert as probable cause to get a warrant. The court held that the dog sniff was a search because of the trespass on the home (because of Jones definition, not Katz definition). The porch is the curtilage of one’s home, and bringing a drug sniffing dog goes beyond the implied license of dropping off a package or knocking on one’s door.
Illinois v. Caballes (US 2005): an officer pulled over Caballes for speeding. Another officer heard it on the radio and arrived with a drug sniffing dog, who alerted him of drugs in the trunk. The officers used this as probable cause to search the car and found marijuana. The court held that there was no invasion of an expectation of privacy because dog sniffing is so accurate that it doesn’t reveal anything but contraband. But if you’re detained for the sole purpose of drug sniffing or if you’re held longer in the course of a lawful traffic stop for the purpose of drug sniffing, then there may be a seizure issue.
Florida v. Harris (US 2013): officer pulled over Harris and saw he was nervous and that there was an open beer in the cupholder. Harris refused a search, and the officer brought a dog over, who alerted him. Officer used this as probable cause to search and found no drugs but did find all of the ingredients for making meth. Even though Florida required more evidence of the dog’s reliability for it to be enough to establish probable cause, the federal bar is lower. The evidence the state offered regarding the drug dog’s training and certifications was enough for his alert to establish probable cause.
2) Was it a seizure?––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
MENDENHALL TEST––––––––––––––––––––––––––––––––––––––––––––––––––––––––
A seizure occurs when a reasonable person would have believed, given the totality of the circumstances, that he/she was not free to leave.
Factors that may indicate one did not feel free to leave:
1) Threatening presence of several officers

2) Display of weapon by officer(s)

3) Some physical touching of the person

4) Indication that compliance with request is an order (language, tone of voice)

United States v. Mendenhall (US 1980): a 22 year old black female in 1976 was approached by two plainclothes DEA agents who asked to see her plane ticket and identification. She complied. They then identified themselves as DEA agents and asked her to go with them to their office. She complied (one officer testified at trial that had she refused to go with them, she would have been restrained). Then, at the office, the officers asked if they could search her bag and her person. She complied. The court held that the encounter was entirely consensual because a reasonable person would have felt free to leave. 

· First compliance (to show her ID and ticket): the officers were not in uniform and did not display any weapons. No reason to believe she couldn’t simply walk away from the conversation.

· Second compliance (to go to the office): the police did not tell her she had to go or threaten her if she didn’t go (even though they testified they would have restrained her, they did not give her reason to believe this at the time.)

· Third compliance (to the search): consent was freely and voluntarily given.
Florida v. Bostick (US 1991): police boarded a bus and asked passengers for permission to search their luggage. Passengers on a bus are generally not “free to leave” when this happens. The police officers asked Bostick for permission to search his luggage. He consented, and cocaine was found. The court said that the test was not whether a reasonable person in his situation would have felt free to leave but whether a person would have felt free to decline the officers’ requests or otherwise terminate the encounter. Therefore, even if he didn’t feel free to leave the bus, may have felt free to terminate the encounter (remanded). 
United States v. Drayton (US 2002): three police officers boarded a bus and asked the passengers permission to search their bags. One officer sat in the driver’s seat while two others went down the aisle. When they approached Drayton and Brown, they asked to search their groin area. Both allowed them to. The court held that the reasonable person test is objective and presupposes an innocent person. Cannot go back in time and say that it was a stupid decision to consent, so the consent must be involuntary—no matter how intrusive the search was.
Dozier v. United States (DC Circuit 2019): two officers on foot patrol in an area known for prostitution and drug activity caught a ride in a marked police vehicle with two other officers. All were in uniform and armed. They saw Dozier walking out of an alley and thought it was odd he was dressed in all black. The officers parked the police car at the end of the alley with the lights on and two got out and tried to talk to Dozier, but Dozier kept walking. Officer asked again and he said yes, asked if he had weapons, asked if they could pat him down, and asked him to put his hands on the wall. The police found a bulge in defendant’s sock and asked him what it was and he ran away. The court held that the initial confrontation was a seizure because a reasonable person who was alone in a dark alley at night and approached by two uniformed and armed officers engaging in repeated questioning and escalating requests with a police cruiser blocking the alley and two more armed officers standing by would not have felt free to decline, even though the officer “requested” rather than “demanded” and used conversational tone.

HODARI D––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
A seizure occurs the moment that the individual submits to the authority of the police.
California v. Hodari D (US 1991): two police officers approached a car, when the youths huddled around the car saw the officers and took off running. The officers gave chase. Just before the officers caught up with him, Hodari D tossed the crack cocaine he had been carrying. The court held that the seizure occurred at the point when the police officers exercised physical force over Hodari D (when they stopped him). At this point, he already abandoned the drugs so the confiscation was not the fruit of a seizure. 
Hypo: if the police grab you and then you get away, then you have already been seized (at the moment you were grabbed). But if the police just chased you with no physical restraint, then you haven’t been seized.

3) Was there a valid warrant/was a warrant required?–––––––––––––––––––––––––––––
WHEN IS A WARRANT REQUIRED?––––––––––––––––––––––––––––––––––––––––––––
To cross the threshold of the home, whether for the purpose of a search or arrest, the police must always have a warrant supported by probable cause, unless there is an exception to the warrant requirement (see next section for exceptions).

Principle: the home is sacred

Payton v. New York (1980): struck down a New York statute that authorized warrantless entries into private homes for the purpose of making felony arrests. If warrants are necessary to look for property in a home, then they are necessary to look for people in a home too.

However, to arrest someone in public, all that is required is probable cause.
Principle: public safety first and accuracy assured within 48 hours through Gerstein review
Watson (1976): no warrant is needed to arrest someone in a public place, as long as there is probable cause to arrest them (enough evidence that the officer could have gotten a warrant).

County of Riverside v. McLaughlin (US 1991): a defendant who is arrested without a warrant and held in custody must receive, within 48 hours, a judicial determination of whether his arrest meets the probable cause standard. 
Courts give great leeway and deference to the police. 
Atwater: police arrested defendant for a seatbelt violation, which is only punishable by fine. The court held that this was okay even though the offense was not an arrestable offense because it was committed in the police’s presence. 

Moore: just like in Atwater, police arrested defendant for driving with a suspended license, and state law required only a summons to go to court for that offense. The court held that this was okay because the offense was committed in the police’s presence.

ISSUING A WARRANT: GENERAL RULES––––––––––––––––––––––––––––––––––––––––
To search property: 
A magistrate may issue a search warrant if there is probable cause to believe that there are fruits, evidence, or instrumentalities of a crime and that they are in a certain place. The warrant must specifically describe the property that is subject to search.
To arrest person: 
A magistrate may issue an arrest warrant if there is probable cause to believe that a specific crime has been committed, and that the individual to be arrested is the person who committed the crime. The warrant must specifically describe the person that is subject to arrest.
Fed. R. Crim. P. 41: Unless otherwise stated in the warrant:
· A warrant must be executed during the daytime (defined from 6 am to 10 pm).

· 21 U.S.C. § 879: there does not need to be a special showing to execute the warrant at night for searches of narcotics.

· A warrant is only valid for a limited time (usually 14 days after its issuance).

· Tracking must not exceed 45 days.

Coolidge v. New Hampshire (US 1971): a warrant must be issued by a “neutral and detached magistrate,” which cannot be the state attorney general. If a car is connected to the search of a house, it must be specified in a warrant.
Shadwick v. City of Tampa (US 1972): the neutral and detached magistrate “must be capable of determining whether probable cause exists”, so clerk of court can issue warrants.

Lo-Ji Sales, Inc. v. New York (US 1979): the court held that the requirement for a neutral and detached magistrate was violated when the judge who issued the warrant essentially became “the leader of the search party which was essentially a police operation.”

Zurcher v. Stanford Daily (US 1978): the police obtained a warrant to search the newsroom of a college newspaper, the Stanford Daily, for negatives of photographs that had been taking of protesters attacking police officers. The court upheld the search, rejecting any special protections for newsrooms under the first amendment. In response to this case, Congress passed the Privacy Protection Act of 1990, which prohibits law enforcement from searching property of those reasonably believed to be engaged in disseminating information to the public (the press) unless there is probable cause to believe that the person themselves committed a crime or that giving notice by subpoena would likely result in the loss of evidence.
ISSUING A WARRANT: PROBABLE CAUSE–––––––––––––––––––––––––––––––––––––––
Probable cause definition (Brinegar):

· “Facts and circumstances within the officer’s own knowledge and of which they have reasonable trustworthy information are sufficient in themselves to warrant a man of reasonable caution in the belief that an offense has been or is being committed” 

· More than bare suspicion but not quite enough evidence to justify conviction.

NOTE: burdens of proof exist on a spectrum, and if reasonable articulable suspicion is 10%, preponderance of the evidence is over 50%, and beyond a reasonable doubt is 95%, probable cause is around 30-50%.

Probable cause is determined based on the totality of the circumstances, and it is an objective test based on the information available. 
Aguilar v. Texas (US 1964) and Spinelli v. United States (US 1969): these two cases created a two-part test for determining if information from an informant was enough to establish probable cause: 1) was the informant credible (was it likely that he/she was telling the truth?) and 2) was the informant reliable (was it likely the informant had knowledge?). This two-part test was abandoned in Illinois v. Gates. 

Illinois v. Gates (US 1983): Police received an anonymous letter implicating Sue and Lance Gates in an elaborate illegal drug scheme, claiming that they would go down to Florida and come back with drugs. The police followed them around, and only one part of the letter contained a discrepancy between what the informant said would happen and what happened: letter said the Gates never leave the house alone but they both went to Florida together. Under Aguilar-Spinelli test, would not establish probable cause because of the inconsistency and because the informant was anonymous. However, the court departed from the Aguilar-Spinelli approach and emphasized the need to consider the totality of the circumstances, holding that the tip and corroborating information was enough to establish probable cause. The totality of the circumstances standard is a general approach used in determining whether there is probable cause, and it extends beyond the issue of informants. 
Devenpeck v. Alford (US 2004): Jerome Alford was arrested for recording without permission a conversation with the police officer who stopped him for impersonating a police officer. The arresting officer wrongly believed that it violated the state of Washington’s privacy law to record a conversation without permission of both parties. The court held that the arrest did not violate the fourth amendment because there was probable cause that Alford violated other state laws, even though the grounds given for the arrest were wrong.
Whren v. United States (US 1996): officer observed two men in car from a distance and became suspicious that a drug deal was taking place. He then pulled over the car for a traffic violation after the driver turned without signaling, and observed cocaine in the passenger’s hands. The court held that the arrest was not based on an illegal seizure (the initial pulling over of the car) because an officer’s true motive for searching or detaining a person does not negate the constitutionality of the search or seizure. A pretextual stop is okay as long as there is probable cause some law is being broken.

Heien v. North Carolina (US 2014): officer pulled over a car and issued a ticket because the car only had one working brake light. During the stop, he became suspicious because the defendant was laying down in the back seat, the driver appeared nervous, and they gave inconsistent answers about their destination. So he asked to search their car, they consented, and he found cocaine. However, it was not actually illegal to have only one working brake light—only illegal to have NO working brake lights. So issue was whether cocaine was fruit of the illegal seizure. The court held that probable cause can be based on an objectively reasonable mistake of the law, and that the officer’s mistake was reasonable because the brake light law was ambiguous and had never been interpreted by NC’s appellate courts.

The presence of drugs in a car gives rise to probable cause to arrest any occupant of the car if the drugs are in a location where any passenger could have exercised dominion and control over them. 
Maryland v. Pringle (US 2003): officer pulled over car for speeding that had three passengers and the officer saw a roll of money in the glove compartment when the driver opened it to get his registration. The driver agreed to a search, and the officer found drugs and money. All three passengers claimed ignorance, and the officer arrested all three of them. Pringle, who was in the passenger seat, later waived his Miranda rights and confessed that the money and drugs were his. The court held that once the officer found the drugs, the officer had probable cause to arrest all the passengers, since the drugs were in a place where everyone in the car constructively possessed them. Note: at the time this case was decided, Pringle could not challenge the stop itself since he was a passenger, could only challenge the justification for the arrest.
EXECUTING A WARRANT: SEARCHING THIRD PARTIES–––––––––––––––––––––––––––––
A person present during the execution of a search warrant may not be searched based solely on their presence.
Ybarra v. Illinois (US 1979): a person who happens to be present in premises that are subject to a search cannot be searched just by virtue of their presence. A search must be supported by probable cause particularized with respect to that person. 

EXECUTING A WARRANT: DETAINING THIRD PARTIES–––––––––––––––––––––––––––––
A person present during the execution of a search warrant may be detained while the search is conducted.
Principle: to prevent flight and to minimize risk of harm to police
Michigan v. Summers (US 1981): when there is a search of a residence, those present at the time of the search may be detained. Allowing such detentions serves many purposes: preventing flight by the individual in case incriminating evidence is found, minimizing the risk of harm to the police, and helping the police complete the search in the event that questions arise.
United States v. Bailey (US 2013): issue was whether the seizure of a person who was stopped and detained at some distances away from the premises to be searched with the justification that it was necessary to ensure the safety and efficacy of the search was reasonable. The court held that it was not, and that the authority to detain incident to the execution of a search warrant is limited to the immediate vicinity of the premises to be searched.

Meuhler v. Mena (US 2005): SWAT team executed a search warrant at a suspected gang member’s house for weapons and evidence of gang activity. Mena, who was innocent, was handcuffed and kept inside against her will for three hours. The court said that the police had to secure the area to execute the search, so it was reasonable under those circumstances to detain her. The additional safety concerns of looking for weapons in a gang member’s house justified also handcuffing her. 

EXECUTING A WARRANT: KNOCK & ANNOUNCE RULE––––––––––––––––––––––––––––
The police must knock and announce their presence before entering a residence to execute a search warrant, unless a magistrate issues a no-knock warrant or the police have reason to believe that there is a risk the suspect will escape or destroy evidence.
Principles: the knock and announce rule is safer for law enforcement and better for privacy. But it needs to be flexible because of the risk one could escape or destroy evidence.

Wilson v. Arkansas (US 1995): police executed a search warrant at Wilson’s home after she sold drugs to an informant and threatened the informant with a gun. The police arrived and announced themselves but did not knock. Wilson was in the bathroom flushing drugs down the toilet. The court held that the common knock and announce rule is part of analyzing reasonableness. It may be omitted in cases involving physical danger or probable destruction of evidence.
Richards v. Wisconsin (US 1997): the police obtained a search warrant to search Richard’s hotel room for drugs, and when they arrived, the officers knocked but did not announce (they pretended to be maintenance men). When Richards cracked open the door, he saw it was the police. The police then kicked down the door and found cash, cocaine, and Richards trying to escape out of a window. The court held that there is no per se exception to the knock-and-announce rule when drugs are involved, but rather that the police had to have reasonable suspicion that knocking and announcing would be dangerous or futile on a case by case basis. Here, they did, so the court held they acted reasonably.   

United States v. Banks (US 2004): the court held that the police did not violate the 4th amendment when they waited only 15 to 20 seconds because they had reason to believe that waiting longer would provide the opportunity for the suspects to destroy contraband.

NOTE: exclusionary rule does not apply to violations of knock and announce rule (Hudson v. Michigan)—see exclusionary rule section below.

EXECUTING A WARRANT: MISTAKE–––––––––––––––––––––––––––––––––––––––––––
If a mistake is made in executing a warrant, the search is permissible as long as the police action is reasonable.
Maryland v. Garrison (US 1987): police wanted to search person named McWebb’s apartment. After speaking with an informant, visually surveilling the outside of the building, and questioning the utility company, the officers reasonably determined that there was only one apartment on the third floor of the building and got a warrant to search the third floor. However, there were actually two apartments on the third floor and the police actually entered Garrison’s apartment instead of McWebb’s and found drugs and paraphernalia. Once police realized their mistake, they stopped the search, but the evidence was nonetheless used to convict Garrison. Garrison moved to suppress the evidence, but the court held that a search made under an otherwise valid warrant containing a mistake does not violate the fourth amendment so long as the mistake was reasonable.   
Los Angeles County, California v. Rettele (US 2007): search warrant was issued for previous occupants of a home, but unbeknownst to the officers who got the warrant, the house had been sold three months prior. While officers were executing the warrant, they ordered innocent naked people who had purchased the home out of bed at gunpoint. The court held that not knowing the house had been sold was a reasonable mistake and that ordering them out of bed was reasonable in light of danger to the officers when executing warrants. It was reasonable even though the new homeowners were white and the old homeowners were black because officers can detain anyone on the premises while executing a search warrant, and the white plaintiffs could have been house guests or something.
4) If no warrant or if warrant was not justified by probable cause, was there an exception to the warrant requirement?––––––––––––––––––––––––––––––––––––––––––––––––
Each exception is unique, has its own set of threshold requirements and its own limitations. More than one exception may apply, so consider all that apply and consider which one will give the police the broadest scope to search. 

CONSENT (not within the purview of the fourth amendment)––––––––––––––––––––––
Any encounter, including a search, does not violate the fourth amendment if the person voluntarily consents to the encounter. 

· Consent is voluntary if there is no threat/coercion, which is determined by looking at the totality of the circumstances, including the person’s individual circumstances, such as age, education level, and intelligence. 
· Factors to consider in whether there was coercion include whether there was: application of force, intimidating movement, overwhelming show of authority, brandishing of weapons, blocking of exits, threat, command, or authoritative tone of voice.
Schneckloth v. Bustamonte (US 1973): officer made routine traffic stop and searched car pursuant to consent. The court held that if consent is voluntarily given, no fourth amendment violation. Must look at totality of the circumstances to see if there is absence of coercion/absence of threat. The totality of the circumstances include the person’s individual circumstances (age, education level, intelligence) and the given situation (any coercion, pressure). Whether the person knew he could refuse (and thus the consent was knowing) is just one factor to be analyzed among others, rather than a necessary element (unlike in the context of waiving other constitutional rights).
United States v. Drayton (US 2002): three police officers boarded a bus and asked the passengers permission to search their bags. One officer sat in the driver’s seat while two others went down the aisle. When they approached Drayton and Brown, they asked to search their groin area. After they searched Brown’s groin, an officer got 12-18 inches from Drayton’s face and asked him He lifted his hands and they searched. The court held that he voluntarily consented because there was no application of force, no threats, no brandishing of weapons (even though the weapons were in holster), no blocking of exits (even though the police kneeled on driver seat at front of bus), and no authoritative tone of voice. We presuppose an innocent person. Cannot go back in time and say that it was a stupid decision to consent, so the consent must be involuntary—no matter how intrusive the search was. This case represents outer limits of what the court is willing to find consensual.
Ohio v. Robinette (US 1996): In Ohio, citizens stopped for traffic stops had to be told that they were free to leave before the police could carry on with a consensual investigation. The Supreme Court held that a person lawfully stopped by the police, but free to leave, does not need to be informed by the police of his or her ability to leave in order for consent to be valid.
If one occupant consents and the other does not, the non-consent rules and the police may not search without a warrant unless the non-consenting occupant is no longer present [usually arises in context of domestic violence where one is arrested and other consents to search].
United States v. Matlock (US 1974): the court held that one occupant of a residence may give consent if the other is not present.

Georgia v. Randolph (US 2006): police came to house and asked if they could search. Wife consented and husband did not. The court held that where one individual does not consent, the non-consent rules. 
Fernandez v. California (US 2014): police came to house and asked if they could search. Female consented and male did not. Then, male was arrested for domestic violence and the female once again consented to a search after he was gone. The court held that because the non-consenting individual was no longer present, the consent rules. This rule is usually only implicated in cases involving domestic violence disputes.
HOT PURSUIT (exception to warrant requirement in the home)–––––––––––––––––––––
Warrantless searches and seizures in a person’s home are presumptively invalid, unless an exception to the warrant requirement applies, such as if the police enter the home in “hot pursuit” of a suspected felon.

LIMITATION: time and space must be reasonable, and scope of search must be reasonable 

Warden, Maryland Penitentiary v. Hayden (US 1967): a taxi driver told police that he just witnessed a robbery, so the police entered home where taxi driver said the robber ran into (after wife consented to letting the police in) and found clothing that matched the description of the robber in the washing machine, a pistol in the flush tank behind the toilet, and ammo in various places around the home. The court held that this search was okay because it was a hot pursuit and because the scope of the search was reasonable in light of the circumstances (a noise was coming from the toilet and it was reasonable to look in the washing machine to look for clothes that matched the description).
EXIGENCY (exception to warrant requirement in the home)––––––––––––––––––––––––
Warrantless searches and seizures in a person’s home are presumptively invalid, unless an exception to the warrant requirement applies, such as exigent circumstances where the police do not have enough time to get a warrant.
LIMITATION: offense must be serious enough to justify a warrantless entry 

Emergency/safety:
In an emergency, the police may enter without a warrant if there is reason to believe that an occupant of the home would be endangered were they to wait to obtain a warrant before entering 
Hypo: if the police are walking down the street and they hear a gunshot, he can enter the home where he heard the gunshot from without getting a warrant first.

Mincey v. Arizona (US 1978): Arizona passed a statewide practice of not requiring a warrant anytime there is a murder scene. The court rejected this and said that just because there is a murder scene does not mean it is an emergency. Must be examined on a case by case basis.
Brigham City, Utah v. Stuart (US 2006): The police were called to a house party for a noise complaint. When they arrived, they saw underage drinking, and they also saw and heard a fight occur inside, so they announced themselves at the back door of the house and entered. The court held that the subjective intent of the officers was not relevant. Because ongoing violence could escalate, it was objectively reasonable for the police to enter and announce themselves as they did, even if their intent was to break up the party or bust the underage drinking.
Fisher: The police saw a car outside a home with blood on it and heard screams coming from inside the house, so they entered the home. The court applied Brigham City, Utah and held that this was justified as an emergency warrantless entry. It is a fact-specific inquiry.  

Destruction of evidence:

The police may enter without a warrant if there is reason to believe that evidence would be destroyed were they to obtain a warrant before entering.
Kentucky v. King (US 2011): the police arrived at a home, smelled marijuana from outside, and heard noises consistent with destruction of evidence, so they knocked, announced, and entered. The court held that this was justified as an exigent circumstance. Although the police may have created the exigent circumstance (the destruction of evidence may have been prompted by the officer’s presence at the home in the first place), the court held that it is okay as long as the exigency did not arise from the officer’s unreasonable or unconstitutional conduct. Officers are just as free to knock on a door as any other private citizen is.
Welsh v. Wisconsin (US 1984): a drunk driver crashed his car and left it on the side of the road then went home and went to bed. The police entered his home to arrest him, arguing that his BAC was evidence that would be “destroyed” as time passed. The court held that this was not justified as an exigent circumstance (Note: consider that at the time, drunk driving was not seen as a very serious offense and that the bedroom is particularly sacred part of the home)
Missouri v. McNeely (US 2013): court reconsidered issue in Welsh v. Wisconsin and rejected the argument that exigent circumstances inherently exist in drunk driving cases.
SEARCH OF A HOME INCIDENT TO ARREST (exception to warrant & PC requirements)–––
When the police are executing an arrest warrant at one’s home, they may search the home incident to arrest, but the search is limited in scope to the “grabbable zone” of the home. 
Principle: prevent defendant from grabbing something that could jeopardize officer safety or allow destruction of evidence

Chimel v. California (US 1969): pursuant to a valid arrest warrant, the police went to Chimel’s home to arrest him for the burglary of a coin shop. They arrested him and then conducted a complete search of his home without an arrest warrant. They instructed his wife to remove items from drawers and eventually found and seized a number of coins, medals, and tokens. The court held that when the police search a person’s home without a search warrant but pursuant to a valid arrest warrant, can only search within the “grabbable zone” of the defendant. Here, because the search lasted 45 minutes to an hour and was extensive, including looking through drawers, it was too broad to fall under search incident to arrest exception.
SEARCH OF A PERSON INCIDENT TO ARREST (exception to warrant & PC requirements)–
When the police arrest an individual, they may search the individual’s person, including any containers on them.

United States v. Robinson (US 1973): Robinson was stopped by police officers for driving with an expired license. When he got out of the car, officers arrested him for “operating after revocation and obtaining a permit by misrepresentation” then searched him and found heroin. The court held that the police may search a person incident to arrest regardless of the crime that led to the arrest. Therefore, SIA applies even where the rationale of Chimel does not (even where officer safety/destruction of evidence is not an issue).
SEARCH OF A CAR INCIDENT TO ARREST (exception to warrant & PC requirements)–––––
When the police pull over a car, they may order the driver and all passengers out of the car. 

Pennsylvania v. Mimms (US 1997): when the police lawfully stop a vehicle, they may order the driver to exit the vehicle.

Maryland v. Wilson (US 1997): when the police lawfully stop a vehicle, they may order the passengers to exit the vehicle as well. 
When the police arrest someone who is in a car, the police may search the “grabbable zone” of the car, limited to the passenger compartment of the car (no trunk!), if:

· the arrestee is unsecured and within reach of the car or 
· there is reason to believe that evidence of the crime of arrest is in the car.
Knowles v. Iowa (US 1998): police pulled over Knowles for speeding, issued him a speeding ticket, and then searched the car. The officer did not have probable cause or a warrant, and Knowles did not consent to the search. The court held that there is no “search incident to citation.” Can’t have search incident to arrest without an arrest. (But could still ask them to exit the vehicle—see above.)

New York v. Belton (US 1981): car was pulled over lawfully and the police smelled marijuana, so they had probable cause to arrest and therefore to search incident to the arrest. The court created a per se rule allowing search of passenger “compartments” and any other “containers” but that the police cannot search the trunk.
Thorton: held that the Belton rule applies to “recent occupants” of cars, which was a hard rule to administer pre-Gant. 
Arizona v. Gant (US 2009): Gant was arrested for driving with a suspended license and was handcuffed and placed in the back of a police car. With him secured in the police car, the police then proceeded to search the passenger compartment of his vehicle and found a gun and cocaine. The court backed away from the Belton rule and held that the police may search the passenger compartment (the “grabbable zone”) of the car 1) if the arrestee is unsecured and within reach of the car or 2) if there is reason to believe that evidence of the crime of arrest is in the car. Since Gant was already in the back of the police car and the crime of arrest was driving with a suspended license (all evidence was in the DMV records, not in the car), this SIA was unlawful.
AUTOMOBILE EXCEPTION (to warrant requirement—still need PC)––––––––––––––––––
Cars and other movable vehicles can be searched without a warrant if there is probable cause to believe that there are fruits, evidence, or instrumentalities of a crime in the car. 
Principle: there is less of a privacy expectation in cars, since we allow our cars to be regulated 
Carroll v. United States (US 1925): this case first articulated the automobile exception to the 4th amendment. Agents of the federal treasury department, during the prohibition era, had probable cause that Carroll was transporting alcoholic beverages in his car in violation of the law and they searched his car without a warrant. The court held that the search did not violate the 4th amendment and stressed that a warrant is not required to search a car.
Chambers v. Maroney (US 1970): the court held that even if the automobile had been taken to the police station, and thus was not movable, the automobile exception still applies.
California v. Carney (US 1985): police received a tip that the owner of a mobile home was exchanging marihuana for sexual favors. The police saw a kid enter, waited outside for the kid, then asked him questions—he told them Carney had given him marijuana for sex. The kid knocked on the door for the police, and when Carney answered the door, the police entered, searched, and found drugs. The court held that the police did not need a warrant. Mobile homes fall into the automobile exception because they are capable of mobility. 
United States v. Di Re (US 1948): the court held that passengers could not be searched without probable cause simply because the automobile was lawfully stopped by the police. 

Wyoming v. Houghton (US 1999): highway patrol officer stopped a speeding car with a faulty brake light. There were three people in the car. While questioning the driver, the officer saw a syringe in the driver’s shirt. He asked the driver to get out of the car and asked him what the syringe was for. She said she used it to take drugs. He then asked the other passengers to get out and found a purse in the back seat belonging to Houghton that contained cocaine. The court held that the police do not violate the 4th amendment when they search a passenger’s personal belongings that are inside an automobile that they have probable cause to believe contains contraband.
California v. Acevedo (US 1991): the police surveilled a FedEx location and watched person pick up a package that they knew had drugs in it and bring it into his home. Then, before a search warrant could be obtained, the police saw Acevedo arrive at the house and leave after about 10 minutes carrying a bag that was the same size as the package. He put the bag in the trunk of his car and drove away. The police followed him, pulled him over, opened the trunk, looked inside the bag, and found marijuana. The court held that where the police have probable cause that a container in an automobile contains contraband, they may search the container without a warrant. However, their search must be limited to that specific container, unless they have probable cause that the car itself contains contraband too. This got rid of old rules that led to inconsistent results (i.e. if PC to search container, could search car for container but would need warrant to get inside container BUT if PC to search car, could search car and all containers inside it).
Collins v. Virginia (US 2018): for a motorcycle parked in one’s driveway (curtilage), the police must get a warrant. The automobile exception does not apply to a car parked at home.

INVENTORY SEARCH (exception to warrant and PC requirement)––––––––––––––––––––
An inventory search of a car is permitted if it is impounded at the police station/
Lafayette: held that inventory search of a car is allowed if the car is impounded at police station.
PLAIN VIEW/FEEL/SMELL (exception to warrant requirement)––––––––––––––––––––––
If an officer is lawfully in a place, he may seize any object that plainly announces its criminality (for our purposes guns & drugs!) that he sees, feels, or smells, as long as doing so does not require any further search to determine whether the object can be seized.
Principle: it would be a needless inconvenience, and sometimes dangerous, to require police to ignore evidence of a crime until they obtained a warrant 

Coolidge v. New Hampshire (US 1971): in this case, the court articulated the plain view exception to the warrant requirement. It applies if the officer has any prior justification for an intrusion (such as while executing a warrant or while in a place pursuant to one of the other exceptions to the warrant requirement), but the extension of the original justification is only legitimate where it is immediately apparent to the police that they have evidence before them—cannot be used to extend a general exploratory search from one object to another until something incriminating at last emerges.

Horton v. California (US 1990): the court said that “even though inadvertence is a characteristic of most legitimate plain view searches, it is not a necessary condition.” In other words, an officer may submit a warrant application for object A when he’s really looking for object B. Pre-textual warrant applications are okay because there is no inadvertence requirement for plain view (similar to Whren and pretextual stops).
Arizona v. Hicks (US 1987): the police hear gunshots and enter the home (valid reason—exigent circumstances). Once inside, they see stereos. They know that a bunch of stereos were recently stolen, so one officer picks up the stereo, reads the serial number, calls it in, and determines it was stolen. The court says that this was not within the scope of the plain view exception because plain view is limited to items that are obvious contraband. Stereos could be lawful or unlawful, so it is not apparent that they are contraband.
Plain smell hypo: if the police lawfully pull over a car and plainly smell marijuana, the plain smell doctrine (corollary to the plain view—same requirements) allows them to search further but they cannot arrest unless the search actually yields contraband. 

Minnesota v. Dickerson (US 1993): the police stopped Dickerson as he was leaving a known crack house, and one of them performed a pat-down search. The officer found no weapons but did feel a small object in Dickerson’s jacket pocket that he thought might be crack cocaine. He squeezed and manipulated the object to confirm his suspicion. The court held that this was outside the scope of a Terry frisk, and that it was not justified by plain feel exception because the object did not plainly announce its criminality—had to manipulate it to feel what it was. 

PROBATION/PAROLE (exception to warrant & PC requirement)–––––––––––––––––––––
As a condition of probation and parole, the police may search a probationer or parolee’s person or home at any time, as long as they know they’re on probation or parole before doing so.

TERRY STOP (exception to warrant & PC requirement—lower justification required)––––
If the police have reasonable articulable suspicion (a lower threshold than probable cause) that criminal activity is afoot, then the police may conduct a brief investigative stop.
Principle: practical matter of investigating crime 
Terry v. Ohio (US 1968): a police officer observed two men outside a store who, several times, walked up to the store window, peered inside, then walked away. They conferred with one another and then repeated. The officer found this suspicious and suspected them of planning a robbery. Because of the violent nature of robberies, he also suspected the men of being armed. The officer stopped the men, identified himself, then spun Terry around and patted down his outer clothing to determine if he was armed. The court held that when an officer observes unusual conduct that reasonably leads him to assume that criminal activity is afoot and that the people he is interacting with are armed, he may conduct a brief investigatory stop and limited search for weapons. Note: when he grabbed him and spun him around, certainly not a consensual stop anymore—would not feel free to leave. Question was therefore whether he had to have probable cause or could have something lesser.
Reasonable articulable suspicion is more than a hunch; the police must be able to articulate facts that led to their suspicion. 
Hypo: if you’re weaving in and out of traffic or driving really slowly, police can stop you even if you are not technically breaking any traffic laws because they have RAS that you are breaking the law (i.e. by driving under the influence). This does not, however, necessarily mean they have RAS that you are armed and dangerous.

United States v. Arvizu (US 2002): a border patrol agent working in an area of Arizona often travelled by smugglers received an alert that a traffic sensor had been triggered (they’re triggered when a car takes a route on road that avoids checkpoint) and he saw a minivan and became him suspicious because the kids in the backseat had their knees up high and were acting strange (waving), minivans are commonly used for smuggling, and this minivan was registered to an address in an area that his highly populated by smugglers. The court held that each fact in itself was innocent but taken together in light of the officer’s experience, they added up to RAS.

Alabama v. White (US 1990): police received an anonymous tip that White would be leaving a particular apartment at a particular time in a particular car to go to a particular motel carrying a briefcase with drugs. The police corroborated this when they saw her leave with nothing in her hands, get into her car, and take a direct route to the motel. Some details did not add up (found weed instead of cocaine in briefcase, she was not carrying the brief case when she got into the car), but the court held that there was RAS because there was corroborated predictive behavior even though not completely accurate.
Florida v. J.L. (US 2000): police received an anonymous tip that a young black male wearing a plaid shirt at a particular bus stop had a gun. The police corroborated this by going to the bus stop, where they saw a young black male wearing a plaid shirt. The police then stopped and frisked JL (who was in the plaid shirt) and two other kids. The court held that there was not RAS because the tip alone was not reliable since it did not predict future behavior and the information was known to the public.
Illinois v. Wardlow (US 2000): caravan of police entered high drug area of the city to investigate drug transactions. Officer in last car in the caravan witnessed Wardlow standing by a building holding an opaque bag, and when he saw the police, he began running away. An officer caught him and immediately conducted a pat-down to search for weapons. The court held that the flight of a suspect in a high crime area can amount to reasonable suspicion and justify a lawful stop and frisk by the police, even though it could have innocent explanation.

A Terry stop may turn into an arrest if the police move the person significantly or hold the person for too long.
Dunaway v. New York (US 1979): the court held that when a suspect is moved into custody for the purpose of interrogation, it is considered an arrest and must be justified by probable cause. 
Florida v. Royer (US 1983): the court held that taking a suspect from the public area of an airport into a small room constituted an arrest.

Hayes v. Florida (US 1985): the court held that taking a suspect to the police station house for fingerprinting was an arrest and had to be based on probable cause.

United States v. Place (US 1983): the court found that detaining a person’s luggage for 90 minutes was too long to be considered a Terry stop; had to be justified by probable cause. 

United States v. Sharpe (US 1985): a police officer detained suspects between 30 and 40 minutes while waiting for the arrival of a DEA agent. The court held that this was a stop, not an arrest. The court noted that there is “no hard and fast time limit”.
TERRY FRISK (exception to warrant & PC requirement—lower justification required)––––
If the police have reasonable articulable suspicion (a lower threshold than probable cause) that a person is armed and dangerous, then the police may perform a pat-down for weapons. The patdown is limited to the outside of the person’s clothing and to areas where a weapon may reasonably be located.
Principle: officer safety
Minnesota v. Dickerson (US 1993): the police stopped Dickerson as he was leaving a known crack house, and one of them performed a pat-down search. The officer found no weapons but did feel a small object in Dickerson’s jacket pocket that he thought might be crack cocaine. He squeezed and manipulated the object to confirm his suspicion. The court held that this was outside the scope of a Terry frisk and that it was not justified by plain feel exception because the object did not plainly announce its criminality—had to manipulate it to feel what it was.
Facts that may lead to reasonable articulable suspicion that a person is armed and dangerous include a bulge, a furtive/sneaky gesture, holding onto waistband, person’s reputation of having weapon, RAS that the person is engaging in a particular crime, or a tip that the person has a gun.
Hypo: an officer sees someone and has RAS to believe the person is dealing meth. Also has RAS to believe person is carrying a gun because in dealing drugs, usually need a weapon for safety. Thus, the war on drugs has made it easy to make the connection between thinking that a suspect has drugs (criminal activity afoot) and thinking that suspect is armed & dangerous. 

Hypo: a 16 year old kid smells like weed, so police have RAS to stop him. May not have RAS that he is armed and dangerous, unless the RAS of criminal activity is that he’s selling drugs, not just personally using marijuana. Thus, still have to analyze RAS based on particular facts—having drugs does not automatically mean RAS to do a frisk. 
“Frisking” a house/car: protective sweeps

When arresting an individual, the police may do a protective sweep of a home or car to ensure that they have all suspects and dangers contained.
Michigan v. Long: once out of the car, driver made a threatening gesture as if to get a weapon from the car. The court held that the police could do a protective sweep of the car to look for weapons.

Maryland v. Buie: police can do a protective sweep of a home to ensure they have all suspects and dangers contained. If they find anything at this point, it’s fair game (because of plain view exception).

SPECIAL NEED SEARCHES (exception to warrant & probable cause)––––––––––––––––––
If justified by a special need (other than traditional law enforcement), the reasonableness of the search is determined by balancing the intrusion on the individual with the government interest at stake and the effectiveness of the intrusion in reaching that interest. 
Checkpoints: 
Illinois v. Lidster (US 2004): highway checkpoint where police stopped motorists to ask them for information about a recent hit and run accident that occurred in the area a week prior. The intrusion on the individual was minimal, since the stop was short and limited to asking about the hit and run (not asking drivers self-incriminating questions). The government interest was to discover who was responsible for a specific crime (not general law enforcement). And it was effective since it was conducted in the same location where the hit and run occurred. The court upheld this as a special need seizure.
Michigan Department of State Police v. Sitz (US 1990): drunk driving checkpoint where all cars were stopped and the police briefly examined each driver to see if they were intoxicated (if RAS or PC they were, would then conduct field sobriety test). The intrusion on the individual was low because it was brief with non-intrusive questions (only became more intrusive if individualized suspicion). The government interest was to stop drunk drivers from causing accidents on the highway. And it was effective because they stopped people on the road where they could have caused an accident and because of the deterrence effect of checkpoints. The court upheld this as a special need seizure.
City of Indianapolis v. Edmond (US 2000): checkpoint set up that stopped predetermined number of vehicles to look into the car and see if there were visible illegal drugs in the car (only searched cars if consent or probable cause developed during course of stop). The intrusion was low since it was short stops. But the court held that this was not justified by a special need because the purpose was for general crime enforcement of finding drugs and there was no nexus between driving and having drugs (the way there is between driving and drunk driving or driving and having information about a hit and run).
Searches in Schools: 
New Jersey v. TLO (US 1985): school principal searched the purse of student who was suspected of violating the school’s anti-smoking policy. The court held that this was okay. Because of the special need of ensuring that schools are safe, school officials may search students if there are “reasonable grounds for suspecting that the search will turn up evidence that the student has violated or is violating either the law or the rules of the school.” 
Safford United School District #1 v. Redding (US 2009): 13-year-old female student was suspected of having prescription strength ibuprofen (Advil) which was against school rules, so the school searched her underwear. This was very intrusive and the special need was not great (it was just Advil). Court held that in order to search intimate areas, need RAS that student is hiding the contraband in intimate areas, not just general RAS.
Drug Testing at Work: 
Skinner v. Railway Executives’ Assn. (US 1989): court upheld drug and alcohol tests for railway employees involved in train accidents or who violated particular safety rules because there is a special need of ensuring safety and there is a relationship between safety and ensuring railway employees are not drunk or on drugs on the job. 
National Treasury Employees Union v. Von Raab (US 1989): the court upheld drug tests for US customs service employees who sought transfer or promotion to positions involving drug interdiction or requiring them to carry a firearm but struck it down for those workers who would be handling classified documents. There is a special need of ensuring that those enforcing drug laws do not have drugs themselves but not to ensure those handling classified documents do not have drugs themselves. Note: results could not be turned over to law enforcement authorities for criminal prosecution.
Chandler v. Miller (US 1997): the court struck down a Georgia law requiring that candidates for a designated state office pass a drug test. The intrusion on the individual was relatively low because the candidate goes to a personal physician and then the candidate himself is responsible for the dissemination of the results. However, the court found the law invalid because the special need of ensuring that elected officials are not on drugs was not substantial enough to override the individual’s privacy interest.
Drug Testing at Schools: 
Veronia School District 47j v. Acton (US 1995): drug testing for all athletes. The intrusion was medium since they did have to be monitored from outside the stall while taking the drug test. The special need of preventing young people from using drugs is legitimate and there was a lot of information that there actually was a drug problem at the school. And the policy was effective because it targeted only athletes, who were the school leaders/role models and had a greater risk of being harmed from using drugs in sports. Court upheld it as a special needs search.
Board of Education of Independent School District No. 92 of Pottawatomie County v. Earls (US 2002): drug testing for anyone involved in any extracurricular at the school. Same level of intrusion and same government interest as Veronia. This time, effectiveness not the same because not as much of a nexus between who was being searched and the purpose (no longer a role model/increased likelihood of injury justification). Nonetheless, court upheld this as a special needs search. Dissent pointed out how it targeted those who were least likely to have a drug problem since they had outlet of extracurricular activity and excluded from extracurricular activities those who could benefit most.
Drug Testing at Hospitals: 
Ferguson v. City of Charleston (US 2001): pregnant women were drug tested at hospital and if they came back positive, they were told that they could engage in a drug treatment program or the hospital would report them to the police to be arrested and prosecuted. The government interest was preventing women from having drug addicted babies, which a legitimate special need, but nonetheless the court did not uphold this, because key issue was turning over the information from police/prosecution, which is a serious intrusion on privacy of medical information. 
DNA Testing:

Maryland v. King (US 2013): police arrested King in 2009 for assault, took his DNA with a cheek swab, and put it in database (this happens all the time). The DNA did not contain any information about his health or genes; could only be used to identify him (and it later was used to ID him in a rape that occurred earlier in 2009). The court held that collecting DNA by cheek swab of an arrestee does not violate an individual’s fourth amendment rights when that arrest is for a serious offense and is supported by probable cause, even if you are later acquitted.
5) Can the evidence be excluded?––––––––––––––––––––––––––––––––––––––––––––––
EXCLUSIONARY RULE/FRUIT OF THE POISONOUS TREE––––––––––––––––––––––––––––
If evidence was obtained in violation of the Constitution, the defendant may move to suppress the evidence, and the government has the burden by a preponderance of the evidence.
The exclusionary rule states that evidence obtained in violation of the Constitution cannot be introduced in the government’s case in chief, and neither can “fruits of the poisonous tree” or evidence that is obtained flowing from the primary illegality. 
Principles: deterrence and (to a lesser extent) judicial integrity
Weeks (US 1914): established the exclusionary rule in federal cases; held that evidence seized in violation of the constitution must be excluded 

Mapp v. Ohio (US 1961): Mapp was suspected of being a communist and when government tried to search her house, she wouldn’t let them in because they didn’t have a warrant. They went in anyway, found pornography, and charged her with that. Court excluded the evidence of the pornography, holding that the exclusionary rule is part of the 4th amendment and is incorporated via 14th amendment to apply to the states.

United States v. Calandra (US 1976): discusses the rationales for the exclusionary rule. It is a “judicially created remedy designed to safeguard Fourth Amendment rights through its deterrence effect” and which “assures the people—all potential victims of unlawful government conduct—that the government will not profit from its lawless behavior, thus minimizing the risk of seriously undermining public trust in the government.”
People v. Defore (US 1926): expresses criticism of the exclusionary rule with the phrase “the criminal goes free because the constable has blundered.” 

STANDING TO ASSERT EXCLUSIONARY RULE––––––––––––––––––––––––––––––––––––
In order to have standing to assert the exclusionary rule, one’s personal fourth amendment rights must be violated.
Jones v. United States (US 1960): this is the old rule, where the Supreme Court took a broad view of who could object to the introduction of evidence and raise the exclusionary rule. Held that any person “who was aggrieved by an unlawful search or seizure” had standing to challenge it. Therefore, anyone who was legitimately on premises where a search occurred could move to suppress any evidence obtained through the search to be used against him.

Rakas v. Illinois (US 1978): officer got a radio call that there had been a burglary and was tipped off on the getaway car. He followed the car, stopped it, and had everyone get out. He searched the car and found a sawed-off rifle and rifle shells. Rakas was a passenger in the car and sought to challenge the legality of the search. The court held that Rakas did not have standing to challenge the search because passengers are not seized when a car is stopped and Rakas had no property interest in the car or items found within it. One’s personal fourth amendment rights must be invaded by an illegal search to raise the exclusionary rule as a remedy. (Note: under Brendlin, passengers are seized so can challenge legality of the stop but central holding of Rakas still stands.)

United States v. Payner (US 1980): this is an IRS case. While Payner and his banker were at dinner, the IRS broke into the banker’s hotel room (no warrant and hotel room is like a person’s home) and found evidence against Payner. Payner filed a motion to suppress and the court found that Payner lacked standing to challenge the search of his banker’s hotel room because it was the banker whose fourth amendment rights were violated even though Payner was the target of the search.

Rawlings v. Kentucky (US 1980): the court held that a man could not raise the exclusionary rule when contraband belonging to him was found inside a woman’s purse when he and the woman were visiting premises that were searched. The man had no reasonable expectation of privacy under the circumstances and the bag was not his property, so his personal fourth amendment rights had not been violated.

Minnesota v. Olson (US 1990): the police went to Olson’s girlfriend’s house, where Olson was an overnight guest, and searched. Olson moved to suppress evidence found, and the court held that he had a reasonable expectation of privacy as an overnight guest.

Minnesota v. Carter (US 1998): police got tip that people were bagging cocaine in an apartment, so the police went and saw them doing so through a drawn window blind (violation). As the men left, he stopped them in their car and found lots of drugs and guns and scales (fruit of the poisonous tree). The apartment belonged to Kimberly Thompson, who had invited the two men over and let them use her apartment to package cocaine in exchange for some. The court held that the two men did not have a reasonable expectation of privacy in Thompson’s home, since were there for business and did not stay very long. 

Social guests: likely have reasonable expectation of privacy but would have to count the votes of the Supreme Court to know for sure because has not been decided.

Brendlin v. California (US 2007): police pulled over car to check vehicle’s permit (the state admitted the stop was not justified) and officer saw Brendlin in passenger seat, who he thought looked like a parole violator with warrant out for his arrest. Officer verified that he was, ordered him out of the car and placed him under arrest. He challenged admission of paraphernalia found during search incident to arrest because it was fruit of original illegal stop. The court held that the passenger of a vehicle in a traffic stop is seized within the meaning of the fourth amendment (a reasonable person would not feel free to leave) and therefore Brendlin had standing to challenge the evidence. 

IMPEACHMENT (general exception to the exclusionary rule)–––––––––––––––––––––––
Evidence obtained in violation of the Constitution may be admitted to impeach the testimony of the defendant. 
Principle: illegal search cannot be used as a shield to lie on the stand 
Havens: Havens and a co-defendant were arrested for drugs and moved to exclude evidence of a t-shirt (that had drugs sewn into it) that was found illegally. The court excluded it. Havens then got on the stand and said something like “I don’t know anything about a t-shirt” and the court held that the prosecution could impeach him with the otherwise excluded evidence.
Walker: statement was taken in violation of fourth amendment, but when the defendant got on the stand and made a blanket denial of drug involvement, the court held that the prosecution could impeach him with the prior statement that was excluded in another case. Illegal search cannot be used as a shield to lie on the stand.

KNOCK & ANNOUNCE (general exception to the exclusionary rule)––––––––––––––––––
The exclusionary rule does not apply to violations of the knock and announce rule.
Hudson v. Michigan (US 2006): the police obtained a warrant to search Hudson’s home. The police arrived and announced their presence, but only waited three to five seconds before entering. This was a violation of the knock and announce rule. However, the court held that the exclusionary rule does not apply to evidence gained after the police violated the knock and announce requirement because applying the exclusionary rule does not deter police misconduct since the knock and announce rule exists to protect officer safety.
GOOD FAITH (general exception to the exclusionary rule)​​–––––––––––––––––––––––––
The exclusionary rule only applies to deliberate or reckless violations of the fourth amendment or to those violations that are the result of systemic government policies; it does not apply to negligent or good faith violations of the fourth amendment.
Herring v. United States (US 2009): a police investigator asked warrant clerk if there were any warrants out for Herring’s arrest. When none were found, the investigator asked the clerk to check with the clerk in the next county over, who reported that there was one active arrest warrant. The investigator asked that a copy be sent over as confirmation, but when the clerk looked for the actual warrant, she couldn’t find it and discovered it had actually been recalled. In the 10-15 minutes it took for all of this to take place, the investigator had already pulled Herring over, arrested him, and after conducting a search of his car, found drugs and a gun. Herring moved to suppress the evidence because his initial arrest had been unlawful. The court held that because the violation was not the result of deliberate or reckless conduct or of systemic or widespread error, the evidence was admissible. Excluding the evidence would not serve purpose of deterrence.
Davis v. United States (US 2011): police officers pulled over Stella Owens (driver) and Willis Davis (passenger) and arrested both for driving while intoxicating and giving a false name to the police, respectively. The police searched the passenger compartment of the car pursuant to Belton and found a gun in the pocket of Davis’s jacket. While Davis’ appeal was pending, court decided Gant, rendering the passenger compartment search a violation of the fourth amendment (because neither justification under Gant was met). The court held that a search conducted in objectively reasonable reliance upon binding appellate precedent that has since been overruled is not subject to the exclusionary rule. Such a violation is made in good faith and excluding the evidence would not serve the purpose of deterrence. 
Franks v. Delaware (US 1978): An affidavit in support of a warrant to search Franks’ apartment contained a statement that a police officer had personally contacted Franks’ employers and that the employers had described his typical clothing. Franks filed a motion to suppress the evidence obtained through the warrant and requested that he be allowed to call for testimony his employers and the officer who issued the affidavit in support of the warrant. The court held that  search warrant must be voided and any evidence obtained by the warrant excluded from admission at trial when a defendant shows that an affidavit in support of the warrant contains an intentional or reckless false statement and when the affidavit does not support a finding of probable cause in the absence of the false statement. The level of proof: must attack specific falsehood in warrant application and must have supporting information for an offer of proof: an affidavit, sworn statement or other statement or explanation why there is no statement.

United States v. Leon (US 1984): the police received an anonymous tip that two individuals were selling drugs out of their apartment so the police began investigating and submitted an affidavit. A facially valid search warrant was issued and pursuant to the warrant the police conducted their search. Leon filed motion to suppress, arguing that the warrant was not supported by probable cause. The court held that evidence obtained in reasonable, good faith reliance on a facially valid search warrant is not subject to the fourth amendment’s exclusionary rule, even if the warrant is later deemed defective. In such a circumstance, the application of the exclusionary rule is only appropriate when officers were dishonest or reckless in preparing the affidavit for the warrant or if they could not have held an objectively reasonable belief in the existence of probable cause.
Massachusetts v. Sheppard (US 1984): police investigating a murder obtained a warrant to search Sheppard’s residence using a preprinted form which listed “controlled substances” to be seized. The judge said that he would make changes but then the final version still listed “controlled substances.” Sheppard moved to suppress the evidence obtained but the court held that the evidence did not need to be excluded because the officers reasonably relied on the warrant in good faith, applying rule established in Leon, which was decided at the same time.
ATTENUATION OF THE TAINT (specific exception to fruit of the poisonous tree)––––––––
Even if police obtain evidence in violation of the fourth amendment, it is still admissible if the link between the illegal police act and the evidence is so attenuated that the evidence is no longer tainted by the original illegality.
Wong Sun v. United States (US 1963): FBI agents went to Wong Sun’s house without a warrant and without an exception and arrested him/searched his house (primary illegality that Wong Sun has standing to challenge). They did not find any physical evidence for him to suppress but he was then released and 5 days later went to the station and confessed. Wong Sun sought to suppress his confessions, but the court held that it was admissible because it was too attenuated from the taint of his original arrest since he had been released and went home (might have been different if he had remained in jail for those 5 days). (NOTE: the facts of this case are complicated and while Wong Sun was the one on trial, good exercise to try to work out what each person could suppress based on overlap between fruit of poisonous tree and standing).
Brown v. Illinois (US 1975): the police arrested Brown at gunpoint after breaking into and searching his apartment without a warrant or probable cause (blatant primary illegality). He was then taken to the police station, given his Miranda warnings, and interrogated, at which point he made incriminating statements. He moved to suppress the statements as flowing from the illegal arrest. The court held that the statements were inadmissible because they were not so attenuated as to dissipate the taint of the illegal arrest. The statements were made a short time after his arrest and the officers’ constitutional violations were purposeful. 
Utah v. Strieff (US 2016): an officer performed an illegal Terry stop of Strieff (was not justified by RAS), demanded Strieff’s license and ran a warrant check. He discovered Strieff had an outstanding bench warrant for a minor traffic offense and arrested him. During search incident to arrest, the officer found meth and a pipe. Strieff moved to suppress the meth and pipe as flowing from the illegal stop. The court held that discovery of the outstanding bench warrant was an intervening circumstance that is attenuated and dissipated the taint of the illegal stop. 

Live witness: testimony by a live witness is always attenuated—cannot suppress testimony by a live witness as fruit of the poisonous tree.

INDEPENDENT SOURCE (specific exception to fruit of the poisonous tree)–––––––––––––
Even if police obtain evidence in violation of the fourth amendment, it is still admissible if it is also obtained through a source independent of the police misconduct.
Segura v. United States (US 1984): agents unlawfully entered the defendant’s apartment and remained there until a search warrant was obtained. But the court held that the evidence found for the first time during the execution of the valid and untainted search warrant (not obtained using evidence found from illegal entry) was admissible because it was discovered pursuant to an independent source.
Murray v. United States (US 1988): one group agents entered warehouse illegally (primary illegality) and saw numerous burlap-wrapped bales they suspected contained marijuana. Another group of agents then obtained a warrant. The warrant application did not mention the prior entry and contained no information that was gathered from the entry. Upon obtaining a warrant, the agents then reentered the warehouse and seized the bales, which contained marijuana. The court held that the evidence had an independent source—the warrant obtained through information gained through lawful surveillance not from the illegal entry. Because the second group of officers did not rely on information gleaned from the illegal search in obtaining the warrant, the evidence is admissible. 
INEVITABLE DISCOVERY (specific exception to fruit of the poisonous tree)––––––––––––
Even if police obtain evidence in violation of the fourth amendment, it is still admissible if it would have inevitably been discovered anyway.

Nix v. Williams (US 1984): here, primary illegality is unconstitutional interrogation (see statements section for more info) and the fruit of the poisonous tree is the body found pursuant to the interrogation, including photos and the autopsy report. The court held that the evidence of the body could come in because of inevitable discovery: there was a search team searching the area the body was found in, including all ditches (& body was found in a ditch) and the cold/snow would have preserved the body even if it wasn’t found immediately, it would have inevitably been discovered in a similar condition. 
Murray hypo: what if the police entered the house and searched/seized items based on probable cause but did not obtain a warrant. Could they argue inevitable discovery because since there was probable cause, they would have eventually gotten a warrant and found everything? The court has not gone this far (yet)!

––––––––––––––––––––––––––––––––STATEMENTS–––––––––––––––––––––––––––––––––––

Analyze a statement under each of the following separately. More than one may apply. 

5) 4th Amendment/Fruit of the Poisonous Tree​​​​–––––––––––––––––––––––––––––––––––

Statements may be inadmissible if they are the fruit of the poisonous tree of an illegal search or seizure. See above section. 

6) 14th Amendment/Due Process Violation–––––––––––––––––––––––––––––––––––––––

14th Amendment: “nor shall any state deprive any person of life, liberty, or property without due process of law.”

Under 14th amendment due process, any confession must be voluntary in order to be admissible as evidence, either in the government’s case in chief or for impeachment purposes. 

Hopt v. People of Territory of Utah (US 1884): this is the first SC case that held that confessions must be voluntary to be admissible because involuntary confessions are unreliable. This case was decided based on English common law, not the Constitution.

Bram v. United States (US 1897): the Supreme Court found that involuntary confessions violate the privilege against self-incrimination under the 5th amendment.

Brown v. Mississippi (US 1936): first case to find that involuntary confessions violate due process. Three men were brutally beaten and hung until they confessed to murder and it continued until their confession was satisfactory to the police. The confession was the only evidence against them (note: today in most jurisdictions, a confession cannot form the sole basis of a case against a defendant). The court held that the confession was inadmissible as a matter of due process under the 14th amendment because it was not voluntary, and voluntary confessions are not reliable and are fundamentally unjust.

Colorado v. Connelly (US 1986): the defendant walked up to a police officer and confessed to murder. Turns out he had schizophrenia and confessed because of command hallucinations that were telling him to. The dissent argues that the confession was involuntary because it was given against the defendant’s free will, but the court held that there must be police misconduct for the confession to be challenged under the fourteenth amendment.

Jackson v. Denno (US 1964): the prosecution has the burden of proving that a confession is voluntary in order to admit it into evidence. 

Crane v. Kentucky (US 1986): even if the judge deems the confession to be voluntary and it is admitted, a defendant can still argue to the jury that the confession was obtained under circumstances and conditions that make it unreliable. 

A statement is involuntary if there is government coercion, either physical or psychological. Voluntariness is analyzed under a totality of the circumstances. Factors include: 

· The length of the interrogation and whether the defendant was deprived of basic bodily needs 

· The use of force and threats of force 

· Deception 

· Age, level of education, and mental condition of suspect 

The length of the interrogation and whether the defendant is deprived of basic bodily needs: 

Ashcraft v. Tennessee (US 1944): a confession was deemed involuntary when a suspect was not permitted to sleep for the 36 hours during which the interrogation occurred.

Payne v. Arkansas (US 1958): the fact that the suspect was given no food for 24 hours was important to the court’s conclusion that the confession was involuntary (see also deception and education level)


The use of force and threats of force

Payne v. Arkansas (US 1958): the suspect was told that a mob of 30 to 40 people were waiting outside the station to get him unless he confessed (see also deprivation of bodily needs and education level)



Brown: see above; brutally beaten and hung.

Murder on a Sunday Morning: defendant was taken into the woods and beaten until he confessed.


Deception:

Lynumn v. Illinois (US 1963): a suspect was told that if she cooperated and answered the questions from the police officers, she would not be prosecuted for participating in a marijuana sale. But she was told that if she did not cooperate, she would face 10 years in prison and have her children taken away from her. The court held that her subsequent confession was not voluntary. 

Grandmother speech: there was a case where a young person, who was raised by his grandmother, was accused. During interrogation, they told him his grandmother was in the hospital (a lie) and later that she was in the ICU (also a lie) and told him he had to confess if he wanted to see his grandmother one last time. He did not confess. They then told him that she died (another lie) and that he had to confess if he wanted to go to her funeral. He confessed. The court held that this was involuntary. 

Leyra v. Dennis (US 1954): the court found that a confession was voluntary, even though the police lied and told the suspect that his accomplice had already confessed.

Frazier v. Cupp (US 1969): the court held that a confession was voluntary where the police falsely told defendant (an adult) that his companion had confessed and implicated the defendant. Also, the police played “good cop” to express his sympathy for the defendant’s plight, which the court held was not deception requiring suppression of a confession.

Reid Technique: officers use investigation technique where they physically isolate, “minimize” (provide suspect with moral justification and face-saving excuses for having committed the crime), “maximize” (convey investigator’s belief that the suspect is guilty and all denials will fail), and present false evidence (which is allowed for both juveniles and adults!). Use of this technique alone does not render a confession involuntary.


Age, level of education, and mental condition of a suspect: 

Payne v. Arkansas (US 1958): the court, in finding the confession involuntary, stressed that the suspect had a fifth-grade education (see also deprivation of bodily needs and deception).

Spano v. New York (US 1959): the court focused on the defendant’s level of education as a factor in determining his confession to be involuntary. 

Culombe v. Connecticut (US 1961): the court emphasized that the suspect was illiterate and of low intelligence in finding confession to be involuntary. 

Crooker v. California (US 1959): the court noted that the suspect had completed a year of law school in finding confession to be voluntary.

7) 5th Amendment/Miranda Violation–––––––––––––––––––––––––––––––––––––––––––

5th amendment: “no person . . . shall be compelled in any criminal case to be a witness against himself.”

The fifth amendment only applies to statements which are testimonial (admitted in evidence as testimony), incriminating (there is something there that tends to incriminate the defendant), and compelled (some element of being compelled to speak to the police).

MIRANDA WARNINGS––––––––––––––––––––––––––––––––––––––––––––––––––––––

Before questioning a suspect who in custody and subject to interrogation, the suspect must be warned 1) of his right to remain silent, 2) that anything he says can and will be used against him, 3) of his right to have an attorney present during questioning, and 4) of his right to having an attorney without having to pay.
Miranda v. Arizona (US 1966): Miranda, who suffered from a mental illness, confessed after questioning by Arizona police while he was in custody at the police station. The police did not advise him of his right to counsel. The cases of three other defendants in similar situations were joined in this case that the Supreme Court heard to resolve whether one has to be advised of rights. As a solution to the inherently coercive nature of in-custodial interrogation, the court held that whenever a suspect is in custody and subject to interrogation, he or must be warned 1) of his right to remain silent, 2) that anything he says can and will be used against him, 3) of his right to have an attorney present during questioning, and 4) of his right to having an attorney without having to pay. (Note: he does not have to be warned that his silence will not be held against him; Miranda warnings are NOT required for a valid arrest—popular misconception; and Miranda does not grant one the right to an attorney during questioning, just the right to stop questioning if an attorney is not present—if one asserts Miranda rights, an attorney does not show up! Police just stop questioning).

Dickerson (US 2000): this case reaffirmed Miranda. In 1968, Congress passed a statute saying that if statements were voluntary, they were admissible in federal court (no requirement to read Miranda rights to make the statement also “knowing”). Every DOJ administration refused to rely on this statute, but in 2000 a statement was excluded based on Miranda violation and the federal government appealed based on this statute. The court held that Miranda is constitutional law and therefore Congress cannot enact a statute to overrule it.

“IN CUSTODY” ––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––

A person is in custody if a reasonable person in the defendant’s position would have thought that he had been deprived of his freedom in some significant way. 

Orozco v. Texas (US 1969): Man was suspect in a murder. The police went to his house to arrest him and asked him incriminating questions (if he was at the scene of the murder that night, if he had a pistol, where it was located) before reading him his Miranda warnings. The court held that this was a violation of the fifth amendment because a person who has been arrested is in custody and Miranda warnings must be given, even if the questioning occurs in one’s home. Just because you’re at home doesn’t mean you aren’t in custody.

Oregon v. Mathiason (US 1977): Mathiason was suspected of burglary, so an officer left a note at his house for him to call him. He did, and they discussed options for where and when to talk, settling on the police station and a time that was convenient for Mathiason. The court held that Mathiason was not in custody because he went down on his own, was allowed to leave afterwards, and was told he was free to leave. Just because you’re at the police station doesn’t mean you’re in custody.

Berkemer v. McCarty (US 1984): a man was pulled over and arrested for a DUI. He admitted to drinking and smoking weed during the traffic stop and later made another statement at the police station about how he didn’t take PCP. The court held that during the traffic stop, he was not in custody because traffic stops are presumptively temporary, and the compulsion that the court was trying to address with Miranda is not present at a traffic stop, which occurs in public. At the station, however, he was in custody because he did not go there on his own free will; rather, he was taken there because he was under arrest.

Yarborough v. Alvarado: Parents brought 17 year old to the police station upon the police’s request and he was able to leave afterwards. The questioning occurred away from the parents and mainly focused on the role of an adult co-conspirator. The court held that he was not in custody, but O’Connor wrote a footnote saying how if a kid was younger, it might be different. This was precursor to JDB, but JDB is now the controlling law. 

JDB v. North Carolina (US 2011): 13 year old 7th grader was at school when he was removed from class by a uniformed police officer and school administrators and was taken to a closed door office and questioned for 30 minutes. His grandmother was not informed he was taken out of class for questioning, and he only started complying with the police when they told him he would have to go to juvenile detention, at which point he admitted to the burglaries. The court asked whether a reasonable child of the same age as JDB would feel as though he was in custody. Case was remanded to answer this question, but key takeaway is that age is a factor in the custody analysis! (Note: this holding can be applied to children in other contexts where there is a reasonable person test, such as Mendenhall, Innis, Davis).

Stansbury v. California (US 1994): the determination of whether a person is in custody is an objective one, not a subjective one focusing on the individual’s or officer’s state of mind. The court held that “an officer’s subjective and undisclosed view concerning whether the person being interrogated is a suspect is irrelevant to the assessment of whether the person is in custody.

Beckswith v. United States (US 1976): the court held that a special agent of the IRS, investigating potential criminal income tax violations, is not required to give Miranda warnings in an interview with a taxpayer who is not in custody.

Minnesota v. Murphy (US 1984): the court held that Miranda warnings were not required for statements made in a meeting with a person’s probation officer because person is not in custody. (NOTE: in California, Miranda does apply in pretrial and pre-plea interviews with a probation officer).

“INTERROGATION” ––––––––––––––––––––––––––––––––––––––––––––––––––––––––

Interrogation includes incriminating questions or its functional equivalent, which is defined as words or actions that police should know are reasonably likely to elicit an incriminating response from the suspect.
Hypo: if a person just blurts something out completely unprompted, not interrogation. 

Arizona v. Mauro (US 1987): an individual was in police custody and indicated that he did not wish to answer any questions until a lawyer was present. However, the officers allowed him to speak to his wife in the presence of a police officer. The court held that this was not an interrogation and therefore not a violation of his assertion of his Miranda rights.

Rhode Island v. Innis (US 1980): Innis was arrested, read his Miranda rights, and asserted his right to a lawyer. While on the way to the police station, the police were speaking to one another and said something like “oh what a shae it would be if a little handicapped girl at the school nearby were to find the gun and shoot herself. The defendant interrupted and said that he would show them where the gun was. The key question was whether this was interrogation (threshold question of whether Miranda applies), and the court held that the functional equivalent of interrogation is words or actions that police should know are reasonably likely to elicit an incriminating response from the suspect. Applying the test, the court held that here there the police’s words were NOT interrogation (but that it might have been if the officers knew he had a handicapped sister or something). 

Illinois v. Perkins (US 1990): an undercover cop was the cellmate of the defendant, asked him if he has murdered anyone (without reading him his Miranda warnings of course), and the defendant confessed in detail to murder. The court says that an undercover agent does not have to provide Miranda warnings before engaging in questioning that could induce incriminating statements. Even though technically in custody, and technically interrogation, the element of coercion is not present when suspect thinks he is speaking to a cellmate.

INITIAL ASSERTION VS. WAIVER OF RIGHTS–––––––––––––––––––––––––––––––––––––

A waiver of one’s Miranda rights must be knowing, intelligent, and voluntary, but it can be implied from the circumstances. 
An assertion of the right to counsel or the right to remain silent must be clear and explicit.

North Carolina v. Butler (US 1979): Butler was arrested and read his Miranda warnings. He was also given a form to read outlining his rights. He had an 11th grade education and was literate. When asked, he said that he understood his rights. He refused to sign the form indicating he waived his rights, but he agreed to talk to the agents and he made incriminating statements. He never requested an attorney or tried to stop the questioning. The court held that a waiver can be implied from the circumstances and that here, being read his Miranda warnings was enough to make the waiver knowing and intelligent.

Moran v. Burbine (US 1986): suspect in murder case waived his Miranda rights, including his right to counsel, and confessed. The suspect’s sister had hired an attorney who called the police station and was told no interrogation would occur until the next day. At no point was the suspect told that there was an attorney who had been retained and wanted to see him. The court held that his waiver was nonetheless knowing and intelligent. 

Spring v. Colorado (US 1987): the court held that the police have no duty to inform a suspect of the nature of the crime for which he or she is under suspicion because “the additional information could affect only the wisdom of a Miranda waiver, not its essentially voluntary and knowing nature.”

Fare v. Michael C (US 1979): a juvenile was questioned on murder and badly incriminated himself while trying to exonerate himself. He indicated that he wanted help and asked for his probation officer. The court held that the attorney relationship is a special one. You have to ask for an attorney; asking for a probation officer is not an assertion of Miranda rights, even if it is a juvenile. 

Berghuis v. Thompkins (US 2010): Berghuis was arrested and read his Miranda rights. He refused to sign the form saying that he understood (there is conflicting evidence on whether he actually understood, so it is issue with waiver). During interrogation, he never explicitly asserted his right to remain silent. He was largely silent but he still answered a few yes or no questions and at the end answered yes to an incriminating question (“do you pray to god to forgive you for shooting that boy down?”). The court held that he waived his right to remain silent by speaking and that to assert one’s right to remain silent, must do so explicitly. 

Davis v. United States (US 1994): Davis was suspected of murder. He was advised of his rights and waived them in writing. Then, during the interview, he indicated that he might want to consult an attorney. The agent asked if he was requesting a lawyer and Davis said he was not. Later, Davis unequivocally invoked his right to counsel and questioning was stopped. The issue was whether Davis asserted his right to counsel by indicating he might want to consult an attorney and therefore whether the police violated his rights by continuing questioning. The court held that in order to assert one’s right to counsel, one must unambiguously request an attorney. A suspect must clearly indicate that he wants to consult an attorney in such a way that a reasonable police officer in the situation would believe the suspect was invoking his right to counsel.

WAIVING AFTER ASSERTING RIGHT TO REMAIN SILENT––––––––––––––––––​​​​​–––––––––

After asserting the right to remain silent, a defendant may subsequently waive the right to remain silent, so long as the officers “scrupulously honored” his original assertion of the right.

Factors for “scrupulously honored”:

· Did the original interrogation cease immediately after the suspect asserted his right to remain silent?

· What was the passage of time between the first and second interrogation?

· Were there new warnings and a new waiver?

· Was the questioning about a different crime?

· Was the questioning by different officers?

· Was the questioning in a different location?

· Was the defendant treated well at all times? (Lugo)

Michigan v. Mosley (US 1975): first, defendant was interrogated about one crime (robbery) by one set of officers, where he was read his Miranda warnings, invoked his right to remain silent, and the officers stopped the interrogation. Then, 2 hours later, 2 other officers took the defendant to a different floor of the building, read him his Miranda warnings, and interrogated him about another crime (murder). The court held that Miranda does not bar the police from subsequently questioning a suspect who previously invoked his right to remain silent, as long as the suspect’s right to end questioning has been scrupulously honored. Applying the factors listed above, the court held that here, they had been because the interrogation ceased and began 2 hours later with new warnings and a new waiver about a completely different crime by different officers at a different location (different room/floor of same building).

U.S. v. Lugo Guerrero: held that the accused’s right to remain silent was scrupulously honored because the second interrogation was four hours later by a new agent, who reissued his Miranda warnings and treated him well at all times. This adds a new factor—treated well at all times—to the analysis.

WAIVING AFTER ASSERTING RIGHT TO COUNSEL––––––––––––––––––​​​​​––––––––––––––

After asserting the right to counsel, a suspect may only subsequently waive the right to counsel by initiating communications with the police, even if the suspect has consulted with a lawyer after asserting the right. 
However, the police may reinitiate communications with a suspect after a break in custody of at least 14 days.
Edwards v. Arizona (US 1981): Edwards was arrested and read his Miranda rights. He agreed to answer the officers’ questions but after some questioning, he invoked his right to have a lawyer present. He was then taken to jail. The next day, two officers came to the jail to see Edwards. He said he didn’t want to see them, but the prison guard said he had to talk to them. The officers read Edwards his Miranda rights again and he agreed to answer their questions, this time incriminating himself. The court held that once a suspect has invoked his right to counsel, the police may not further interrogate the suspect until the suspect has been given access to counsel, unless the suspect initiates further communication with the police.

Michigan v. Jackson (US 1986): the court held that if the police initiate interrogation after a defendant’s assertion of the right to counsel, any waiver of the defendant’s right to counsel is invalid (affirming Edwards).

Minnick v. Mississippi (US 1990): Minnick was arrested for escaping from jail and killing two people. FBI agents read him his Miranda warnings and refused to sign a waiver. He answered some questions, but then told the agents to return after he got an attorney. He then consulted with an attorney two or three times. Minnick then spoke to a deputy sheriff, who read him his rights again and again he refused to sign a rights waiver but told the deputy about the murders. The court held that once a suspect has requested an attorney, the police may not initiate another interrogation without counsel present.

Maryland v. Shatzer (US 2010): Shatzer was imprisoned when allegations that he abused his three year old son emerged. Detective went to interview him in prison. He initially waived his Miranda rights but afterwards demanded an attorney, at which point the detective ended the interview. Two and a half years later, more details emerged and another detective went to interview Shatzer in prison. Shatzer waived his Miranda rights and spoke to the detective. The court held that where a suspect has been released to his normal life before the second attempted interrogation—where there is a “break in custody”—the presumption of involuntariness from Edwards ends. Here, the court also held that returning to life in the general population of prison constitutes a “break in custody” for these purposes (rationale is that lawful imprisonment based upon a conviction does not create the same type of coercive pressures produced by investigative custody). To make this a more workable rule, the court also stated that 14 days is the minimum length of a break in custody that would end the presumption of involuntariness.


THE EXCLUSIONARY RULE & MIRANDA–––––––––––––––––––––––––––––––––––––––––

Statements obtained in violation of Miranda/the fifth amendment must be excluded from the government’s case in chief but may be admitted:
· for impeachment purposes

· if the statements were used in an emergency situation to protect public safety; or
· if the statements were made at the time of booking in response to routine questions by the police.

Michigan v. Tucker (US 1974): the police questioned a suspect without properly administering Miranda warnings and during the interrogation learned the identify of a key witness. The issue was whether the prosecutor could use this witness at trial. The court emphasized the deterrence purpose of the exclusionary rule and held that balancing the competing interests warranted allowing the use of the witness at trial.

Harris v. New York (US 1971): Harris was arrested and testified at trial. During cross examination, the prosecution tried to impeach Harris’s earlier testimony by asking questions about unwarned statements Harris made after his arrest. The court held that statements made by a suspect who has not received Miranda warnings may be admitted at trial for impeachment purposes (due to need to protect the integrity of trials by not allowing perjury).

New York v. Quarles (US 1984): a woman approached two police officers and told them she had just been raped. She gave detailed description of her attacker, said he had just entered a supermarket, and said he was carrying a gun. The police arrived at the supermarket and saw Quarles, who fit the description, inside. An officer frisked him and found an empty gun holster. After handcuffing him, the officer asked Quarles where the gun was, and he said “over there.” The issue was whether the statement of where the gun was (which corroborates that it’s his gun, not that he just happened to be in supermarket next to it) could come in. The court held that there is a public safety exception to the requirement that Miranda warnings be given. Question is whether the police officer asked questions reasonably prompted by concern for public safety. 

“Fruit of the poisonous tree” (ONLY a 4th amendment concept so don’t use this word, but it’s good way to conceptualize these things):

· A statement obtained following a statement made in violation of Miranda is admissible only if there was a long enough break following the initial statement to give a reasonable suspect the belief that he or she had a right to not speak to officer.
· Physical evidence obtained following a statement made in violation of Miranda is admissible. 

Oregon v. Elstad (US 1985): two officers went to Elstad’s home to arrest him pursuant to an arrest warrant. While one officer went into the kitchen to explain what was happening to Elstad’s mother, the other officer remained in the living room and without reading him his Miranda warnings, began talking to Elstad. When he said that he believed Elstad was involved in the robbery, Elstad replied “yes, I was there.” Once the officers arrived at the police station, Elstad was read his Miranda warnings and waived them. He then made a full statement implicating himself that was put into writing, signed by Elstad, and admitted at trial where he was convicted. The court held that the subsequent statement was admissible despite the initial Miranda violation. Things that make this case different from Seibert: first interrogation was informal with only a few questions, did not use same questions or exploit first questioning, and was in different location with a different officer.

Missouri v. Seibert (US 2004): terrible case about burning down house to destroy body of son who died of natural causes. The officers deliberately did not read Seibert her Miranda warnings and obtained a confession. Then, 20 minutes later, the officers advised Seibert of her Miranda rights, which she waived. The officers reminded Seibert she had previously confessed and then obtained a second confession (this was common police tactic to get around Miranda). The court held that a second confession after a Miranda waiver is admissible only if there was a long enough break following the initial confession to give a reasonable suspect the belief that he or she had a right to not speak to officers. Here, the second round of interrogation began in the same location, with the same officer, after only about 20 minutes. Therefore, inadmissible. Things that make this case different from Elstad: only 15-20 minutes between sessions 1 and 2, exploited unwarned statement, and same place and same officer.

United States v. Patane (US 2004): Patane was arrested and an officer began to give the Miranda warnings, but Patane claimed he knew his rights and cut the officer off. The officer then asked about the gun, and Patane told the officer it was in the bedroom. The statement (the gun is in the bedroom) is inadmissible as a violation of Miranda. The issue was whether the gun itself could be admitted. The court held that it could be admitted because the 5th amendment only apples to testimonial evidence, not physical evidence.

8) 6th Amendment/Right to Counsel Violation––––––––––––––––––––––––––––––––––––

6th amendment: “in all criminal prosecutions, the accused shall enjoy the right . . . to have the assistance of counsel for his defense.”

6TH AMENDMENT RIGHT TO COUNSEL–––––––––––––––––––––––––––––––––––––––––

After formal adversarial proceedings have begun, the police violate the sixth amendment by deliberately eliciting information from the defendant without counsel present. 

This right is offense-specific.
· An offense is the same offense, under the Blockburger test, if all the elements of one offense are contained in the other. 

Statements taken in violation of the sixth amendment are excluded from the prosecution’s case in chief but are admissible for impeachment purposes.

Escobedo v. Illinois (US 1964): Escobedo had been arrested on suspicion of murder but had not yet been formally charged. During the police questioning, several times he requested a lawyer. Even though his mother had retained an attorney for him, the police refused to allow Escobedo to meet with his lawyer. The Supreme Court found that the police behavior violated the sixth amendment right to counsel because the police had shifted from a general investigation of an unsolved crime to accusations directed at Escobedo. It was irrelevant that Escobedo had not been indicted. (This case was decided before Miranda so did not have any protections for pre-indictment interrogations—subsequent cases made clear that the 6th amendment only applies after formal adversarial proceedings have begun)

Kirby v. Illinois (US 1972): the court held that the sixth amendment right to counsel at police identification procedures (such as lineups) applies only “at or after the initiation of adversary judicial criminal proceedings—whether by way of formal charge, preliminary hearing, indictment, information, or arraignment.” 

Massiah v. United States (US 1964): Massiah was indicted for violating federal narcotics laws, was represented by counsel, and was released on bail. A few days later, Colson (a co-defendant informant wearing a wire) initiated a conversation with Massiah where Massiah made incriminating statements. The court held that this violated his sixth amendment rights because the police cannot deliberately elicit a statement from a defendant in the absence of counsel after he has been formally charged. This case was decided before Miranda and is the background to Brewer.

Brewer v. Williams (US 1977): this case provides a significant elaboration and application of Massiah. Same case as Nix v. Williams (see inevitable discovery). While transporting Williams (after formal proceedings began), the police gave a Christian burial speech about how they wanted to find the body so that the little  girl’s family could give her a proper Christian burial. In response, Williams led them to the body. The court applied the holding in Massiah and stated that the Christian burial speech was a deliberate elicitation (focuses on subjective intent of officer! Different from Innis test under Miranda) and therefore violated Williams’ sixth amendment right to counsel.

Texas v. Cobb (US 2001): Cobb was indicted for a burglary and while he was released on bond, the police took Cobb into custody and read him his Miranda warnings. He waived his Miranda rights and then confessed to also murdering the owner of the home he burglarized and her daughter. No Miranda violation because waiver. Therefore, issue was whether it was violation of 6th amendment because formal adversarial proceedings for the burglary had begun (this was before Montejo so Miranda waiver would not have been enough at this time). The court held that the sixth amendment right to counsel is offense-specific, so it does not attach to the investigation of a different offense. Whether it is a different offense is determined by the Blockburger test: “whether each provision requires proof of a fact which the other does not.” Here, the elements of burglary are not contained within the elements of murder and vice versa. Therefore, they are different offenses and the 6th amendment does not apply to the questioning about the murder.

United States v. Henry (US 1980): application of deliberate elicitation in context of jailhouse informant. Henry was placed in same cell as FBI paid informant, who engaged in conversation with Henry where Henry told him about committing the robbery. The court held that this was deliberate elicitation after initiation of formal proceedings and therefore violated sixth amendment right to counsel.

Kuhlmann v. Wilson (US 1986): application of deliberate elicitation in context of jailhouse informant. Defendant was placed in same cell as a paid informant overlooking the scene where the crime occurred. While looking out the window, he told the informant about the robbery. Defendant then received a visit from his brother and after that admitted that he and two others planned and carried out the robbery and murdered the dispatcher. The court held that this was NOT deliberate elicitation because the statements to the informant were “spontaneous” and “unsolicited” and therefore did not violate the 6th amendment.

WAIVER OF 6TH AMENDMENT RIGHT TO COUNSEL–––––––––––––––––––––––––––––––

The police may initiate interrogation without counsel present after formal proceedings have begun without violating the sixth amendment so long as there is a valid Miranda waiver.
Michigan v. Jackson (US 1986): applied similar rule as in the context of Miranda—once the sixth amendment right to counsel has been invoked, there cannot be a valid waiver if the government is the one who initiated interrogation. 

Montejo v. Louisiana (US 2009): this case shook things up. Overruled Michigan v. Jackson and held that the police can initiate interrogation of a defendant who is represented by counsel without violating the defendant’s sixth amendment rights so long as there is a valid Miranda waiver (not because Miranda right to counsel is the same but because being advised of Miranda right to counsel renders the waiver knowing and intelligent).
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