Criminal Procedure Outline
Motions to Suppress Evidence

· Defense has the burden to raise motion to suppress evidence and once raised, prosecution bears the burden to establish by, usually, a preponderance of the evidence (which is “more likely than not”, just greater than 50%) that the evidence at issue was lawfully obtained. At motions to suppress, the judge decides the issue of admissibility of evidence.

· In order to suppress evidence based on a constitutional violation, there must be a state action/actor.
4th Amendment 

“The right of the people to be secure in their persons, houses, papers and effects against unreasonable searches and seizures shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
· Rule: 4A protects people from unreasonable searches and seizure from a government actor and government actor cannot arrest or search without a warrant based on probable cause, unless an exception applies.

· “assurance of the right to be let alone” – Justice Stewart from Katz

· Focus on interactions between the police and people
· Regulatory canon for police behavior

· reg police actions w/ citizens

· establish privacy rights that we all have

· When there is consent = no need for warrant to search; no seizure
· “Consent”, in 4A context, is the absence of a threat/coercion 

· Who does the 4th A protect? 

· protects people who is inside US

· U.S. v. Verdugo-Urquidez:
· 4th A. only applies to searches inside U.S.

· Does not apply to searches outside of U.S., even if conducted by American law enforcement
· Whose conduct is regulated by the 4th A?

· 4th A. covers/regulate only GOVERNMENT ACTION

· Does NOT cover searches by private individuals, unless working for government
· gov actors: local police, federal gov employee (FBI, ICE), federal prosecutor, state prosecutor, public university or public school employees

· ex: when police pay ($$ or favor like decrease in your charge) you to do something (ex: give information) – you are a “gov actor”

· **the only way 4A kicks in is if there is government action**

· 2-aspects of 4A:

· Reasonableness clause
· 4th protects us from unreasonable searches and seizures = searches & seizures must be “reasonable”
· Warrant Requirement clause

· cannot arrest or search without a warrant, unless exception applies

· presumption is that if there is a warrant to search/seizure, then the “search” or “seizure” would be reasonable

· 4A snapshot

· 4A Protects technical searches by gov’t actor:
· if not 4A search = no 4A protection

· If 4A “search” ( then police need PC & warrant
· Searches only need to be “reasonable” and if there is a warrant, it must be based upon probable cause

· Presumption that searches must have a warrant to be reasonable, but there will be exceptions
· warrant exception allow search w/o warrant
· 4A Protects seizures

· If objectively free to leave (Mendenhall) (  outside 4A reach and covered by consensual encounters (valid consent = absence of threat/coercion)

· If not objectively free to ( 4A seizures: 

· Terry Stop (RAS)

· Arrest (PC)
· Remedy of 4A violation: Exclusionary Rule
· **Exclusionary rule is the remedy for 4A violation (for defense)**

· Exclusionary rule: exclude evidence obtained from search that violates 4A at trial 
· if evidence was illegal obtained (in violation of 4th amend), that evidence cannot come in at trial

· What it is – evidence detour:

· if there are any issues with possible 4A violation of search/seizure, this issue must be raised by DEFENSE in pre-trial motion hearing to suppress in front of a Judge

· admissibility of evidence decided by Judge 

· Judge must at the pre-trial motion hear to suppress if the prosecution has met its burden of establishing by a preponderance of the evidence (more likely than not) that gov actor (i.e. police) has comported w/ 4A

· if decide gov actor comported with 4A, evidence is not excluded

· if decide gov actor violated 4A, evidence is excluded from trial

· Mapp v. Ohio (1961)

· held in 1961 that exclusionary rule is part of 4A itself ( applies to the state along with 4A itself, incorporate completed into due process 14th A

· Facts:

· Three Cleveland police officers arrived at Dolloree Mapp’s house, without a warrant

· Officers thought Ms. Mapp (an activist) was a communist, that she had communist paraphernalia, and that someone connected to a recent bombing was hiding in her house

· Officers knock on Ms. Mapp’s door

· Ms. Mapp refuses entry

· Officers force entry

· Officers search entire house without a warrant

· Timing: cold war – vprivacy where goverery mark of a free nation that each person has zone of nment cannot enter
· 1961 & cold war: cold war – period of consistent tension between US and Russia (no actual war) each trying to gather more weapon; “arms race”

· US propaganda – message was that communist was the worst thing on earth; there was communist spies in the US; communist was infringing on US individual rights  

· Note: Exclusionary rule was actually NOT a Warren court invention – dates back to Weeks in 1914 & perhaps even before
4th A Analysis Steps

Pre-step: Is there government action?

· 4th Amend covers only GOVERNMENT ACTION (not private individuals, unless they are working for the gov)

· **the only way 4A kicks in is if there is government action**

Step 1. Was it a search or a seizure?
· Rule: 4A analysis always starts with an inquiry into whether the government action was a “search” or “seizure” within the meaning of 4A.
Search

Rule: 4A search as defined by Katz is where the government intrudes into a place where individual has a subjective expectation of privacy (SEP) and an objective reasonable expectation of privacy (REP) in the place searched. SEP is whether the dependent believes s/he has an expectation of privacy (subjective). REP is whether, viewing defendant’s SEP objectively, it is an expectation of privacy that society accepts and ought to be protected from government intrusion.  Under Katz, you can take your 4A protection with you as 4A “protects people, not places.” If it is a 4A search, government must have a valid warrant based on PC or warrant exception to search.
· But, there is no 4A protection in what one knowingly exposes to the public, even if it is inside one’s home. See US v. White
· there is no SEP as we are not trying to keep what we are exposing to a third party (even if it is a friend – you take the risk that the friend turns out not to be your friend) a secret

· Assumption: you are talking to a false friend

· third party = general public
· also, no REP recognized by society for what you knowingly expose to a third party

· White is a follow-up to Katz decision, both decision combine states:

· info you reveal to a 3rd party is not protected by 4A

· BUT, if you take some precaution (ex: going into phone booth, shutting the door and paying toll to make a private call) to protect the info you reveal, then there may be SEP and REP and is therefore protected by 4A → fact-specific analysis 

· if YES to both SEP and REP ( then it is a search protected by 4A 

· Defense can raise motion to suppress and exclusionary rule remedy (subject to standing and exceptions to ER – see Step 4)

· prosecution will need to establish by preponderance of evidence (more likely than not) that police was justified in their search under 4A

· if NO under Katz ( is it a search under Jones?
Alternative: Another line of 4A search is defined by Scalia in Jones where the government physically trespass onto an individual’s private property for the purpose of obtaining information. This physical intrusion by the government is a “search” within the meaning of 4A. 
(i) Katz v. United States (1967) – p.32
· “For the Fourth Amendment protects people, not places.  What a person knowingly exposes to the public, even in his home or office, is not the subject of Fourth Amendment protection.  But what he seeks to preserve as private, even in areas accessible to the public, may be constitutionally protected.” Katz.
· Katz defines 4th A “search” = 

· (i) subjective expectation of privacy/SEP (defendant’s subjective expectation) in the place searched; 

· Ex: In Katz, Defendant exhibited SEP when he shut the phone booth door behind him and paid the phone toll to make a call

· Ex: Defendant exhibited SEP by putting up fences and enclosures

· AND (ii) objective reasonable expectation of privacy/REP (one that society accepts as reasonable)

· Defendant’s SEP, when viewed objectively, is a REP that society wants to and ought to protect from gov intrusion

· Facts: 

· Katz was a sports gambler. He made calls from a public phone booth which was visible to the public. Katz opened the door, shut the door behind him, and paid a toll to make a call to other states. FBI wire-tapped the phone booth by attaching a device on the outside of the phone booth and did not get a warrant to listen to Katz’s calls. FBI took steps to limit its wire-tapping to record only Katz’s telephone conversation (not other people’s calls) and only calls Katz made about gambling. 

· At trial, prosecution tried to introduce these recordings (which were super important as that was all their evidence). So if excluded this evidence, likely Katz’s case is over because these recordings were THE evidence.

· At this time period (1960s), Katz was only doing low-level gambling (but he used to be a major gambler) – gambling at the time wasn’t a super serious/bad crime.

· Issue: whether the FBI’s wire-tapping by attaching a device to the outside of the phone booth constitute a search within the meaning of 4th Amend?
· Held: Yes, this was a “search” 

· wire tapped recordings were excluded.

· Current Rule: Harlan’s Two-prong test (concurring opinion)

· (1) Exhibited a subjective expectation of privacy

· here, Katz’s subjective expectation of privacy – went into the phone booth, closed the door, and paid the toll to make a private call

· (2) Reasonableness: Is this a reasonable expectation of privacy that society (objective) wants to and ought to protect from gov’t intrusion without a warrant?

· here, it’s not about that the booth is accessible to the public at other times, but that it is a temporarily private place whose momentary occupants’ expectations of freedom from intrusions are recognized as reasonable
· Harlan’s 2-prong test has been criticized to be circular ( it is reasonable if society & court says so
· Reasoning: 

· “For the Fourth Amendment protects people, not places.  What a person knowingly exposes to the public, even in his home or office, is not the subject of Fourth Amendment protection.  But what he seeks to preserve as private, even in areas accessible to the public, may be constitutionally protected.”
· so you may be able to take 4th Amend protection with you into a public space

· 4th requires a warrant – police can search, they just have to get a warrant based on PC first; all search are unconstitutional WITHOUT a warrant

· Stewart in Katz on Warrant:

· warrants are not hard to get, especially in Katz as it was clear the surveillance in this case was so narrowly tailored and limited (court said gov acted reasonable) that had the police just asked for a warrant they would’ve gotten one

· In general, warrants are:

· specific about what they are looking for and

· narrowly tailored to place searched

· ex: if you are specifically looking for flat-screen TV and got a warrant to search someone’s house for a flat-screen TV ( then search is limited to only places where flat-screen TV would be

· police would not be able to search inside jewelry box, would be outside scope of warrant since flat-screen TVs are not typically in a jewelry box

· Katz expanded Court’s view of search is by saying it doesn’t have to involve a physical place 

· can take 4A protection with you outside your home (ex: in phonebooth in Katz)

· After Katz, Court has limited its view of what constitutes a technical “search” (& thus, the Court has limited for what gov’t action the public is entitled to 4th A protection) 

· Note: Pre- Katz, courts followed Olmstead (1928)

· Emphasis on physical invasion 

· Olmstead (1928)

· Must be physical intrusion for there to be a search

· Eavesdropping not a search because no physical trespass (had Katz been decided on Olmstead, court would’ve ruled no search)

or (ii) United States v. Jones (2012) – p.38
· Jones establish an alternative test to Katz – based on physical trespass 
· Facts

· Jones (respondent) is an owner and operator of a nightclub in DC and he was suspected of trafficking drugs. He was a target of a joint FBI and police task force.

· officers used various techniques: visual surveillance of nightclub, installed camera focused on the front door of club, pen register and wiretap covering Jones’s cell phone 

· the info collected was used by gov to ask the USDC DC for a warrant authorizing the use of an electronic tracking device on Jones’s wife’s Jeep Grand Cherokee 

· warrant issued authorizing installation of device in DC and within 10 days

· agents installed the GPS tracking device on the 11th day without Jones’s consent and in Maryland (not in DC) un the underside of his wife’s vehicle (which is considered Jones’ car; Jones’ personal “effects”) while it was parked in a public parking lot 

· → issue here is agents are acting OUTSIDE what is permitted by the warrant

· gov tracked vehicle’s movement over the next 28 days and replaced the device battery once (also when vehicle parked in parking lot in Maryland)

· GPS tracking data communicated location by cellular phone to a gov computer

· collected over 2000 pages of data on where he’s going over 4-week period → A LOT OF DATA

· Gov obtained multi-count indictment charging Jones and several alleged-co-conspirators with conspiracy to distribute and possess with intent to distribute 5kg or more of cocaine and 50 grams or more of cocaine base

· before trial Jones filed motion to suppress evidence obtained using GPS ( USDC granted motion in part (suppressing data obtained while vehicle was parked in garage attached to Jones’s home) 

· rest of data admissible b/c a person travelling in a vehicle on public stress has no reasonable expectation of privacy in his movements from one place to another

· the admissible data connected Jones to the alleged conspirators’ stash house that contained $850k in cash and 97 kg of cocaine and 1kg of cocaine case

· PP: 

· USDC: Jones filed motion to suppress → granted in part (excluded evidence collected when car was parked in the garage) → hung-jury → during new trial, prosecution submitted the previously suppressed evidence and Jones was found guilty and received life sentence 

· Appeal: reversed conviction b/c admission of evidence obtained by warrantless use of GPS device violated 4th Amend

· SCOTUS: affirmed
· Holding:

· location info contained in GPS device is PROTECTED by 4A → should’ve been suppressed

· Analysis:

· case decided on a narrow basis: on facts that gov go to Jeep to install GPS, which is a physical trespass on Jones’ personal “effects” and this is a 4A search (expired warrant)

· Gov physically occupied private property (the vehicle) for the purpose of obtaining info ( physical intrusion is a “search” within meaning of 4th Amend
· other justices suggest applying Katz analysis

· this opinion does not reach the larger analysis asked by Katz test (SEP and REP)
· here, there are 2000 pages of data on where Jones’ car has been (specific and so much data) → Scalia avoids the larger question of Katz (how reasonable of an expectation we as a society accept) by deciding on physical trespass 

· **Jones is an alternative to Katz - how do we use Jones?

· ALWAYS analyze under Katz 

· Jones is an alternative to Katz that ONLY comes up in limited/narrow cases – also analyze under Jones only if facts are very similar to Jones & Jardines (Dog Sniff on D’s Front Porch Case)
· i.e.: if facts are very similar to Jones (tracking your personal effects) or facts similar to Jardines and Harris
Why do we care if it’s a 4th A search?
· if it is a 4A search, gov has to get warrant first!
· if gov does not get warrant before search ( the evidence may be suppressed (exclusionary rule), UNLESS meets exception – see Step 4
· all 4A does is to say that searches are unconstitutional without a warrant
· police can search, they just have to get a warrant based on probable cause first
· 4th A “search” differs from a layman’s term of “search”

· layman “search” = try to find something by looking

· 4th A “search” = 

· gov action (not private citizen) – gov actor goes somewhere, looks around, gains access to something private; AND

· falls within Katz’s definition of a search

· Katz defines when a layman’s search becomes a 4th A protected search: SEP+REP

· OR falls within Jones’ definition of search

· when gov physically intrude onto individual’s personal or real property 
· if a search is protected by 4th A ( D can complain about 4th A violation and try to suppress evidence found by this search
What is not a technical search 
· if the search is not a technical search by the definition laid out in Katz and Jones, then there is NO 4th A protection 

· police can do whatever the heck they warrant w/o getting a warrant first

· evidence can come in at trial against defendant and defendant cannot complaint about it
· Examples of what is not a 4A search: 

· open field searches

· Police’s uses of technology that enhance what police can already see what is knowing exposed to the public

· Aerial surveillance in lawful airspace

· Dog sniffing during valid traffic stop that does not prolong the stop

· Beepers – fine to use beeper to track car travelling on public road

· BUT, it is a 4A issue when beeper crosses threshold of someone’s home and conveying info back to the police from within someone’s home 

· Thermal imaging – too sophisticated, not readily available to public, too much enhancement as reporting on the intimate activities inside someone’s home

· Trash that has been abandoned or turned over to a 3rd party – you no longer than REP in trash
· Greenwood (below), Court holds there may be SEP but no REP

· consent to search

Home – protected
· generally protected under 4A unless one knowingly exposes information to the public or third party inside home (US v. White)
· no case
Curtilage – Protected (Dunn Factors)

· Curtilage gets the same 4th A protection as a home

· Rule: curtilage receives the same 4A protection as a home b/c curtilage is attached to the home in such a way that it is associated with the intimate use of the home

· The hard question is whether the area is an “open field” or a “curtilage”

· What is a “curtilage”?

· it is the area around a house that is associated with intimate use of the house 

· ex: your back porch, outdoor pool, etc.

· Dunn factors

· (1) how close is the area to the home?

· ex: in Dunn, barn being 50-60 yards away from home is too far to be considered curtilage

· (2) is the area within an enclosure surrounding the home?

· (3) what is the nature of use of this area?

· ex: was it used for intimate activities that people normally engage in inside the home
· (4) steps taken to protect area from observation by passer-bys

· ex: tall fence or something opaque to prevent passer-bys from observations

· US v. Dunn (1987) – p. 55

· Facts: 

· Police got warrant in TX to attach a beeper (tracking device) to a hot plate and drum/container of drug making chemical (to trace the movement of the chemical container), which Carpenter took possession and brought it to Dunn’s ranch.

· Aerial photos showed Carpenter’s truck baked up to a barn behind Dunn’s house. Agents began receiving signals being transmitted from the beeper and determined the material was on Dunn’s ranch property.

· 11/5 – police made warrantless entry onto Dunn’s ranch

· 11/6 – police made warrantless entry onto Dunn’s ranch

· 11/6 – after 2nd warrantless entry, apply for warrant to search Dunn’s ranch from info gathered from 2 warrantless preview searches

· issue here is that a warrant not valid if it is based on an illegal search

· 11/8 – searched ranch, seized evidence ( basis for charging Dunn with massive drug making and selling operation of a more dangerous drug than weed

· Issue: whether the area near a barn, which is located 50 yards from a fence surrounding a house, is within the curtilage of the house?

· Holding: barn and area around it where police did their preview search is outside the curtilage of the house (subject to open field doctrine - not entitled to 4th A protection)

· Rule: “Dunn factors” to determine if the search police did without warrant is an “open field” or “curtilage”:

· (1) how close to home?

· (2) is the area within an enclosure surrounding the home?

· (3) what is the nature of use of this area?

· (4) steps taken to protect area from observation by passer-bys

· ex: tall fence or something opaque to prevent passer-bys from observations

· Reasoning:

· **review court’s analysis of applying facts to the factors as excellent example**

· Factor 1

· barn located 50 yards from fence surrounding the house ~ 60 yards from house, which is a substantial distance
· Factor 2

· barn did not lie within the area surrounding the house that was enclosed by a fence. 

· fence surrounding house serves to demark a specific area of land immediately adjacent to house that is readily identifiable as part and parcel of the house

· the barn, front potion was enclosed by a separate fence – stands out as a distinct portion of the ranch, separate from house

· Factor 3

· law officials possessed objective data indicating that barn was not being used for intimate activities of the home
· Factor 4

· Dunn did little to protect barn from observation by those standing in open fields. No evidence suggesting that various interior fences on Dunn’s property had any function other than that of the typical ranch fence – which was designed to corral livestock, not to prevent persons from observing what lay inside the enclosed areas

· Dissent’s reasoning:

· holds that gov’s intrusion upon Dunn’s privacy and property violated 4th Amend because:

· (1) barn invaded by agents lay within curtilage of Dunn’s house

· (2) agents infringed upon Dunn’s reasonable expectation of privacy in the barn and its contents

· Factor 1 - distance between house and barn does not militate against the barn or barnyard’s presence in the curtilage

· cases cited involved a barn separated from a residence by a distance in excess of 60 yards

· Factor 2 - cases make evidence that the configuration of fences is not determinative of the status of an outbuilding

· barn was connected to the house by a “well walked” and a “well drive” and was clustered with the house and other outbuildings in a clearing surrounded by woods

· interior fences is irrelevant 

· Factor 3 - nature of the use to which the area is put is badly misunderstood and misapplied by majority

· thinks majority is incorrect in reasoning that since the barn was not for domestic use, it was not within curtilage 

· neither the smell nor sound of the motor running would remove the protection of 4th Amend from an otherwise protected structure

· a barn, like a home, can be simultaneously be used domestically and nondoemstically – dual use does not trip a home or building within the curtilage of 4th Amend protection

· Factor 4 - Dunn did protect barn area from observation using fences, locked gate, locked driveway, netting 

· dissent notes that 4th amend does not require one to use a 24-hour guard

· here, police traveled 1.5 mil off public road to Dunn’s fenced-in property, crossed over 3 additional fences (wooden and barbed wire), stepped under the eaves of the barn, used flashlight to peer through otherwise opaque netting
Open fields – Not protected (no REP)
· not protected under 4A - gov can go to the open field, look around and no 4A scrutiny applied
· Rule: there is no reasonable expectation of privacy in open fields; searches in open fields are not a search within meaning of 4A
· if an area is deemed an open field, then police can search it without a warrant b/c no reasonable expectation of privacy in open field. 
· Even if open field is part of your property and you have exhibited SEP. Fails 2nd prong of Katz REP.

· Oliver v. United States (1984) – p. 49
· facts: 

· Police had a tip that Oliver was growing weed. Police did not have a warrant in advance of going to Oliver’s property and conducted a preview search (looked around first before getting a warrant). 

· Officers drove past Oliver’s house to a locked gate with “No Trespassing” sign and agents followed the footpath around the gate for several hundred yards (passing a barn and parked camper). Then someone shouted “no hunting is allowed, come back here”
· Police used info from preview to get a warrant
· Nature of intrusion:

· driving past a locked gate

· “No Trespassing” sign

· people telling police it is private property

· case hinges on that the warrant the police got after their preview search is not valid if it is based on an illegal search (i.e. if the preview search is illegal)
· Issue: whether search in an open field is a “search” within the meaning of the 4th amend?
· Holding: No, the area police searched in preview search was an open field and not a “search” within 4A
· Rule: no legitimate expectation of privacy in open field (this is a bright-line rule)

· Rationale:

· Hester v. United States (1924) – language of 4th A

· Court affirms Hester’s holding to mean that “an individual may not legitimately demand privacy for activities conducted out of doors in fields, except in the area immediately surrounding the home.”
· permits police officers to enter and search an open field without a warrant
Aerial Searches – no REP (if police in lawful airspace)
· Rule: No reasonable expectation of privacy in places that can be seen from lawful airspace, not a search with 4th A

· lawful airspace is determined by aviation rules (which are devised for safety purposes, not 4th A purposes)
· California v. Ciralo (1986) – p. 59
· Facts: 
· Police received anonymous tip that weed was growing in Ciraolo’s backyard and went to Ciraolo’s backyard.  But, Police were unable to observe the content of his backyard from ground level b/c of a 6-foot outer fence and a 10-foot inner fence which completely enclosed the yard.
· Police secured private plane and flew 1,000 feet above (in lawful airspace) Ciraolo’s house. From being at 1,000 feet above in lawful airspace, officer could readily identified weed plants growing in Ciraolo’s backgyard.
· a week later, Police obtained a warrant using the observation and photograph of Ciraolo’s house, backyard and neighboring homes. When searched Ciraolo’s home, police seized weed plants.

· Issue: whether police using airplane for aerial observation within lawful airspace above an individual’s fenced-in backyard without a warrant to observe behavior in a person’s home and curtilage is a search within the meaning of the 4th Amend?

· Holding: No, when flying at lawful airspace to observe behavior in a person’s home and curtilage is not a search within the meaning of the 4th Amend

· Reasoning

· Court agrees that Ciraolo’s backyard was within the curtilage of his home. But, just b/c an area is a curtilage doesn’t mean that police can never search 

· here, officers’ observation took place within public navigable airspace, in a physically nonintrusive manner and officers’ aerial observations were directed at identifying weed plant, which they did see with the naked-eye. 

· any member of the public flying in this airspace who glanced down could’ve seen everything that the officers saw

· This was considered fair game even though the backyard was within the curtilage ( per Katz, if police sees something from lawful airspace, then the individual knowingly exposed to the public and there is no SEP and REP
· p. 61 “the 4th A protection of the home has never been extended to require law enforcement officers to shield their eyes when passing by a home on public thoroughfares” ( saying police, when in lawful airspace, need not block their view

· Florida v. Riley (1989) – plurality opinion (no precedent) – p . 63
· Facts: Riley lived in a mobile home and had a greenhouse located 10-20 feet behind his mobile home. 

· 2 sides of the greenhouse were enclosed, the other 2 sides were not but contents inside were obscured from view from surrounding property by trees, shrubs, and mobile home. The roof of the greenhouse was covered by corrugated roofing panels, some were see-through, some were not. At the time of the case, 2 panels (10% of the roof area) was missing.  There was also a wire fence surrounding the mobile home and greenhouse, along with a “DO NOT ENTER” sign.

· Police received tip that Riley was growing weed. Officer went to Riley’s property and discovered that he could not see the contents of the greenhouse from the road. 

· Officer used a helicopter to fly at a height of 400 feet (lawful airspace) above the greenhouse and with his naked-eye, could side through openings in the roof and 1 or more of the open sides of the greenhouse and identify what he believed was weed

· Officers obtained a warrant based on these observations and searched Riley’s home and seized his weed plants.  Riley was charged with possession of weed under Florida law.
· Issue: whether surveillance of the interior of a partially covered greenhouse in a residential backyard from the vantage point of a helicopter flying 400 feet above the greenhouse is a ‘search’ which require a warrant per 4A?

· Lead Opinion (White) held that this is not a search in violation of 4th Amend
· Ciraolo controls - Riley did not have SEP and REP as knowingly exposed portions of the greenhouse (as roof not fully covered) which could be seen by the naked-eye flying in lawful airspace 

Public v. Private Activity – Beepers and Thermal Imaging
· Rule: No reasonable expectation of privacy on public thoroughfares, search on public thoroughfares is not a search within 4th A
· Beeper used on public roads - not a search (Knotts)

· Beeper still transmitting info to police once inside someone’s home = search (Karo)

· Thermal imaging of someone’s home = search (Kyollo)

· Info of phone numbers someone call as no REP – not a search (Smith v. Maryland)

· Smith’s application to email: no protection for email address but police need warrant for searching the content of your emails

· Police can take your phone, but cannot look through your phone - RILEY 
· United States v. Knotts (1983) – p. 81 
· Facts: 

· Similar to Dunn, involved beeper being installed by chemical company in a drug container of chloroform (drug making chemical) and police used the beeper tracker to track the container given to Petschen. Using the beeper and visual surveillance (naked eye), police followed the container in Petschen’s car in public thoroughfares to Knotts’ (defendant) cabin in Wisconsin.
· Police obtained a warrant and upon searching Knotts’s cabin, found a fully stocked drug laboratory. Knotts was charged with conspiracy to manufacture controlled substances (ex: Meth)

· At trial, Knotts filed a motion to suppress on the grounds that the use of the beeper without a warrant violated the Fourth Amendment. The motion was denied, and Knotts was convicted and sentenced to five years in prison.
· Issue: Whether the government’s using a beeper to track Petschen’s car on public thoroughfares without a warrant violate the Fourth Amendment?
· Holding: No

· Rule: Monitoring the signals of a beeper to track the movements of a car moving in public thoroughfares does not constitute a search requiring a warrant under the Fourth Amendment. What you knowingly expose to the public and observations on public thoroughfares are not private.
· Reasoning: 

· Here, the beeper merely enhances what the police could see with their naked eye as they were also following the car travelling on public roads using visual surveillance. 
· Petschen voluntarily travelled to Knotts’ cabin on public roads and made his direction and destination public information. Knotts’ expectation of privacy in his cabin and the surrounding area did not extend to Petschen’s car, which entered Knotts’ property from the public roadway.
· Likewise, Knotts did not have a reasonable expectation of privacy with respect to the chloroform left outside in the open fields. All of the evidence gathered against Knotts could have been obtained by visual surveillance, but the Fourth Amendment does not bar law enforcement from supplementing their senses with new technology. Since monitoring the beeper did not intrude upon Knotts’ reasonable expectation of privacy, no search occurred invoking the protections of the Fourth Amendment.
· Police using devices to detect activity inside the home, from outside the home = search (protected by 4th A)
· Beeper used to trace activity inside the home: United States v. Karo (1984) – p. 41 (mentioned in Jones)
· the difference of beeper in Karo and Knotts, in Karo the beeper traces the chemical in public thoroughfare (enhances what the police can see with their naked eye) and when the beeper went inside the home, it was still transmitting to the police. In Karo, the beeper was communicating things from within the home and these things could not be visually verified with the naked eye. 

· This is the distinction from Knotts as in Knotts, police did not use the beeper to track inside Knotts’ home.  

· Karo illustrates that it is not a 4th A issue when police use beepers to track in public thoroughfares. But, if beeper is still tracking from within one’s home (which is protected), then it constitutes a search subject to 4th Amend protections. 

· Use of thermal imaging device inside of home: Kyllo v. United States (2001) – p. 70
· fact-specific analysis

· Facts: police suspected Kyllo was growing drugs inside his home and to do this, Kyllo would need a lot of heat. So much energy that it would outlandish when compared with the normal energy usage from a normal home. Police used thermo imaging from a car parked on public street outside the home. Thermo imaging detects infrared radiation, which is no visible to the naked eye.
· Police used this information along with a tip and utility bill to obtain a warrant to search Kyllo’s home where they found over 100 marijuana plants. 
· Kyllo moved to suppress the evidence seized from his home, but the court denied the motion. Kyllo then entered a conditional guilty plea. 
· Issue: Whether law enforcement's use of thermal-imaging technology aimed at a private home from a public street to detect relative amounts of heat within the home constitutes a “search” within the meaning of  4th A?
· Held: Yes

· Rule: Rule: Law enforcement's use of sense-enhancing technology to see details of a private home that would not be discoverable without physically entering the home constitutes a Fourth Amendment search. Especially where the tech used is not in general public use.

· Reasoning:

· court looked at is this tech normally available – easy for people to do? 

· All details of what transpires in a home are intimate details and protected by the Fourth Amendment unless they are freely observable by the public. Using a device that is not publicly available to see details of a private home that would be undiscoverable without physically entering the home constitutes a Fourth Amendment search. This type of search is presumptively unreasonable without a warrant. 
· Here, although there was no physical intrusion on Kyllo’s home, the thermal-imaging device was used to determine what was happening in his home, which the police cannot see with their naked-eye. The warrantless search of Kyllo's home using the thermal-imaging device was unconstitutional.
· “Fourth Amend. draws a “a firm line at the entrance to the house.” That line, we think must not be only firm but also bright – which requires clear specification of those methods of surveillance that require a warrant”

· you may argue that it is not a search since police is in public street outside Kyllo’s home; and police is merely using the thermal imaging to enhance what they observe with the naked eye (weak argument)
· you may argue that it is a search b/c they are intruding into the privacy of the home (ex: thermal imaging may pick up a sauna, hot tub as they also produce a lot of heat/energy and these are private activities that’s protected by 4th A as inside the home) 

· ex: if walking by the house and police could easily tell that there is a lot of heat coming from a home, then this would be lawful. But, if you cannot tell walking by the house and need to use a thermal imaging device to test the energy level from inside the house, then this is not lawful.

· No REP in phone numbers dialed as knowingly exposed to 3rd party (telephone company): Smith v. Maryland (1979) – p. 85
· Facts: Without obtaining a warrant, the police requested the telephone company to install a pen register at its central offices to record the numbers dialed from Smith’s home. Smith was charged with robbery. Prior to trial, Smith attempted to suppress the pen register because the police did not obtain a warrant - constituted an unlawful search under the Fourth Amendment and that he had a reasonable expectation of privacy in his home
· issue: whether the installation and use of a pen register (without a warrant) constitutes a “search” within the meaning of 4th Amend?
· Held: No, because no REP
· Rule: A person has no legitimate expectation of privacy in information that the person voluntarily turns over to third parties.
· Reasoning: court says this is not a search as no REP in the phone numbers that were dialed and pen register only reveals numbers not the conversations/content

· Prof says although we may have SEP regarding the phone numbers we dialed, but no REP

· It is public knowledge that the phone company keeps records of people’s outgoing calls so when people make calls they are voluntarily making public who they call. SCOTUS consistently held that a person has no legitimate expectation of privacy in information he voluntarily turns over to third parties

· In this case, while Smith made the phone call in the privacy of his home, he only had a reasonable expectation that his conversation would remain private, not that the number he called would remain out of the public record. Therefore, even if Smith believed he had an expectation of privacy in the number he dialed, this expectation was not reasonable and the use of a pen register does not constitute a search under the Fourth Amendment.
· Smith’s application to emails

· email addresses (not contents of an email) are the same as telephone numbers dialed under Smith
· as such, police could get the email addresses that are in your email inbox w/o a warrant (not a search within 4th A)
· The other RILEY (cell phone) – lecture case
· SCOTUS held that in order to search the contents of your telephone, police need a warrant

· so police can search you and take your phone, but need warrant before they can search your phone’s content

· TIPS – information that is provided by a confidential informants to the police

· there is a difference in reliability between an anonymous informant giving police a tip and a witness (someone who gives police his/her personal contact info)

· all these cases were initiated based on tips:

· Katz, Greenwood, Dunn, Oliver, Ciraolo, Kyllo, Jardines

Trash – may have SEP, but no REP
California v. Greenwood (1988) – p. 77

· Facts: 
· Police officers had information that Greenwood (defendant) was involved in illegal drug transactions. Tip from an anonymous criminal suspect who informed federal officers that a truck filled with illegal drugs was en route to the address where Greenwood resided. Neighbors also complained of heavy traffic late at night in front of Greenwood’s home. Police officer also observed several vehicles making brief stops at the house.
· The police had a garbage collector empty his truck and then go pick up Greenwood’s trash, which was left outside on the curb for collection and bring it to her.  This is so Greenwood’s trash will not co-mingle with others’ trash.
· Greenwood’s trash was left outside his home

· Officer found items indicative of drugs and used this evidence as probable cause to support the issuance of a warrant authorizing a search of Greenwood’s home. During the search of Greenwood’s home, officers found illegal drugs and arrested Greenwood on felony narcotics charges. Greenwood posted bail.
· Officers continued to receive reports of many late-night visitors to Greenwood’s house and they used the same tactic of asking the garbage collector to collect Greenwood’s trash and again found evidence of drug use. officers got another warrant and searched his house again and found more narcotics.  Greenwood arrested for a second time.
· SCOTUS – reversed - warrantless search of trash does not violate 4th Amend b/c Greenwood did not manifest a subject expectation of privacy in his garbage that society accepts as objectively reasonable.
· Issue: Does the warrantless search of trash left outside on the curb (outside the curtilage of a home) violate the Fourth Amendment?
· Holding: No
· Rule: The warrantless search of trash left outside on the curb does not violate the Fourth Amendment, because a person has no reasonable expectation of privacy in trash left for collection in a publicly accessible place.
· Katz Test:

· SEP 

· there could be SEP (if trash is in your house you have SEP but fact dependent if trash is outside)

· other things to consider: trash bags were opaque? Were the trash bags opened? Where is your trash placed?

· REP

· court says there is definitely no REP 

· the moment your trash is out on the street for collection, you no longer than REP

· Reasoning:

· Although Greenwood might’s had subjective expectation of privacy that police will not go through his garage, but this is not objectively reasonable.
· Common knowledge that trash is regularly exposed to the public where it may be invaded by animals and other members of the public. People place their trash out for collection with knowledge that it will be taken into the possession of a third party and with no guarantee that the trash collector will not subsequently pick through it – in an area particularly suited for public inspection.
· Also, police cannot reasonably be expected to avert their eyes from evidence of criminal activity that could’ve been observed by any member of the public.
· We conclude that society does not accept the expectation of privacy in one’s trash, which has been left outside for pickup, as objectively reasonable. That conclusion is supported by decisions from every jurisdiction of federal appellate courts.
· what about if you shred your documents and put these in the trash?

· court following Greenwood opinion would say that you may have a SEP b/c you shredded your docs, but once you put the trash out in the public for collection, you no longer have a REP as you knowingly expose it to the public

· what if police come into your building and look through the trash shoot?

· might be able to argue for SEP

· but, likely court will follow Greenwood as you putting trash in trash shoot and you cannot have access to get your trash back, likely no REP

Public information conveyed to 3rd Party – no REP
US v. White (note case – p. 84)
· White addresses the issue left open by Katz: 

· can words be overheard and used this info in court?

· OR, do you need a warrant first?

· Facts: White is a narcotics case - testimony by a police agent (police informant) who conducted electronic surveillance/tape recorded convos with defendant (informant wore a wire).

· Issue: can the recording come in against D and survive motion to suppress? 

· held: this was not a search, so does not violate 4A b/c no REP

· Reasoning: 

· a recorded convo with an undercover agent in a public place is not protected by 4A b/c you are assuming the risk by talking to a false friend or when someone who can hear you. 
· The third party is considered the general public.  When you talk to a 3rd party, others in the public can overhear it.  The info you reveal to 3rd party is not protected by 4A.

· Assumption: you are talking to a false friend

· Therefore, per White, if you file motion to suppress to try to exclude info D revealed to a 3rd party, court will deny motion and evidence is allowed to come in

· if you are revealing info to a 3rd party inside your home, the analysis would be slight different as your home would be protected by 4A, but, when you knowingly reveal info to a 3rd party (which court assume is a false friend), then this is info that you knowingly expose to the public so you would not have REP

· Standing issue: If police doesn’t get consent of informant (who is talking to you) to wear a wire and just sneak the wire on the informant, and police tries to enter the info taped on wire against you → court will allow that info to come in as you do not have standing to challenge the consent issue 

Dog Sniff – it depends
· DOG SNIFF ACCURACY

· we don’t need level of proof and accuracy that Florida required in Harris – just need to mee the federal law which states that if K9 dog trained to sniff for drugs alerts reasonable police to believe contraband inside car, then PC to search
· Dog Sniff Location - pay attention to where the dog sniff takes place - something special about the home
· if sniffing on curtilage (Jardines), then Jones analysis – search protected by 4A

· if sniffing as part of lawful traffic stop that does not prolong the stop (Caballes) - not search
· if sniffing as part of lawful traffic stop on public road (Harris) - not search
· Traffic stop rule 
· with traffic stop, the stop itself must be lawful

· 4A does not require RAS to administer a canine sniff test during a routine traffic stop (Caballes)

· dog-sniff cannot prolong a routine traffic stop

US v. Place, p. 89

· backdrop for Illinois v. Caballes

· Place aroused police suspicion when he was flying out of Miami to LaGuardia. Police were waiting for Place and police K-9s reacted positively to Place’s smaller bags, which police found cocaine.

· held that dog sniff of closed luggage is not a search

· Dog sniff tells limited info and ensures that owner of the property is not subject to the embarrassment and inconvenience entailed in less discriminate and more intrusive investigative method. Dog sniff does not require the operation of the luggage. 

· dog sniff is limited in the manner which the info is obtained and in the content of the info revealed by the procedure
Illinois v. Caballes, p. 91

· Dog Sniff done in a traffic stop
· Facts:

· Roy Caballes (defendant) was pulled over for speeding by Illinois State Trooper Daniel Gillette. Another trooper, Craig Graham, heard Gillette’s report on the radio and took his narcotics-detection dog to the scene. Graham let his dog sniff the car while Gillette wrote Caballes a warning ticket. The dog detected drugs in the trunk, and the officers conducted a search. They found marijuana and arrested Caballes. This process took ten minutes. Caballes was convicted of a narcotics offense and sentence to 12 years’ imprisonment and $256K fine.

· PP:

· Trial: Caballes moved to suppress the evidence (weed dog sniff found) and quash his arrest. The trial judge denied the motion, because the stop was not unreasonably prolonged and the dog’s alert gave the officers probable cause to search the trunk. 

· Appellate court: affirmed the conviction

· Illinois Supreme Court: reversed on the grounds that the sniff test unfairly broadened an ordinary traffic stop and turned it into a drug investigation without “specific and articulable facts” indicating the presence of drugs.

· SCOTUS: Reversed – dog sniff during routine traffic stop when does not prolong stop is not a search
· Issue: whether the 4th Amend requires reasonable articulable suspicion (RAS) to justify using a drug-detection dog to sniff a vehicle during a legitimate traffic stop?

· Held: No

· Rule: The Fourth Amendment does not require RAS to administer a canine sniff test during a routine traffic stop.

· Reasoning:
· dog’s sniffing is only for contraband (trained on this one thing); the dog will not alert for any other reasons other than contraband ( assume that the dog’s sniff is so accurate that only alert when there is smell for contraband

· Dog sniff does not expose noncontraband items that otherwise would remain hidden from public view
· relying heavily on this rationale that trained drug-sniffing dogs are perfect in their sniff

· you don’t have a privacy (REP) when you have contraband under 4A

· a seizure that is lawful can violate 4th Amend if its manner of execution unreasonably infringes interests protected by the Constitution. Example: seizure that is justified solely by the interests in issuing a speeding ticket to the driver can become unlawful if it is prolonged beyond the time reasonably required to complete that mission. 

· here, the initial seizure (pulled over for speeding) was lawful as did not prolong the time needed to complete the traffic stop
· In this case, the sniff test was properly performed during the course of a lawful traffic stop (lawful seizure) and did not reveal any of Caballes’ private information other than the presence of drugs in the trunk. Court distinguishes case from Kyllo (thermal imaging).
· Any limits on this theory?
· as long as the dog-sniff did not prolong the time needed to complete the initial lawful traffic stop = not a search; dog-sniff is lawful

· issue is when you are detained or held longer b/c of a dog-sniff during a normal traffic stop ( but this will be difficult to prove

· If you suspect the officers purposefully prolonged the original traffic stop, you can try to prove by introducing when citation happened, any radio communication from police to indicate timing of when traffic stop might’ve been purposefully prolonged etc. at a motion to suppress ( very hard to prove

Florida v. Jardines (p. 99) – Jones Analysis
· Where is the DOG SNIFF? PORCH – Curtilage

· Facts:

· Miami-Dade police received an unverified tip that Jardines was growing marijuana in his house. A month later, the state police and DEA (Drug Enforcement Administration – fed agency) sent a joint surveillance team to Jardines home. The police could not see into Jardines’ home and they did not observe any activity around the home. Then they brought a drug-sniffing dog to Jardines’ house and as the dog approached the porch, he exhibited particular behavior (known was “bracketing” – going back and forth until the dog found the strongest odor point) that handler recognized as indicating there was scents of the drugs the dog was trained to detect (marijuana). 

· Then, the dog sat in front of the front door signaling that this was the strongest odor point. Police used this info to obtain a warrant to search Jardines’ house and found the marijuana plants. Jardines was arrested and charged with trafficking in cannabis.

· PP:

· At trial, Jardines argued, among other things, that the use of the dog constituted a search and violated his Fourth Amendment right against unreasonable searches.  

· assuming Jardines appeals to suppress evidence seized 

· SCOTUS – police coming onto Jardine’s porch with drug-sniffing dog is a physical trespass and this is a ‘search’ within the meaning of 4th Amend – need a warrant first

· Issue: whether using a drug-sniffing dog on a homeowner’s porch to investigate the contents of the home is “search” within the meaning of 4th Amend?

· Holding: Yes, bringing a drug-sniffing dog on to someone’s property was a search within 4th Amend

· Scalia’s Reasoning:
· Uses trespass - Jones theory of a search

· front porch is considered a curtilage which is protected by 4A

· although we have social norms that makes it okay for a police officer (w/o warrant) to walk up to our front door and ring the door bell (b/c that is no more than any private citizen might do)
· ( we do not have a social norm to permit a police officer to bring a drug-sniffing dog to investigate our front porch.
· when dog-sniffing in a curtilage to searching for inside the home is NOT okay without a warrant as this dog-sniff is a search (protected by 4A) 
Florida v. Harris (p. 104)

· Where is the DOG SNIFF? Traffic stop and sniffing on public road of Harris’s vehicle

· the dog sniff alerted the handler that there is a scent of contraband BUT police did not find drugs in his car. Only found ingredients needed to make meth. 

· police says it is because the dog detects the odor from Harris’s previous drug use 

· Facts:

· Officer William Wheetley pulled over Clayton Harris (defendant) because Harris’s truck had an expired license plate. Wheetley noted that Harris was visibly nervous, unable to sit still, shaking, and breathing rapidly. Wheetley asked Harris for consent to search the truck , but Harris refused. Wheetley walked his K-9, Aldo, around the truck for a “free air sniff”. 

· Aldo was a German shepherd trained to detect narcotics. Both Wheetley and Aldo had 100+hour training, Aldo has a 1-year certification from a private company that specializes in testing and certifying K-9dogs, they do training exercises each week to maintain their skill, Monthly Canine Detecting Training Logs show that Aldo was really good and had satisfactory performance. 

· Aldo alerted at the driver-side door handle, signaling that he detected drugs. Based on Aldo’s alert, Wheetley concluded he had probable cause to search the truck. Wheetley did not discover any of the drugs Aldo was trained to detect and instead discovered 200 loose pseudoephedrine pills, 8,000 matches, a bottle of hydrochloric acid, two containers of antifreeze, and a coffee filter full of iodine crystals, all ingredients for making methamphetamine. After reading Miranda rights, Harris admitted that he routinely cooked meth at his house and could not go more than a few days without it.

· The State of Florida (plaintiff) charged Harris with possessing pseudoephedrine for use in manufacturing methamphetamine. The state introduced evidence regarding the training of both Wheetley and Aldo in detecting the presence of drugs. The evidence showed that they had completed significant training and specific courses regarding the detection of drugs and that Aldo performed well in training exercises. However, the state did not maintain complete records of Aldo’s performance in the field, like false positives. Aldo’s drug detection certification expired a year before this incident.

· PP:

· Trial:

· Harris moved to dismiss the evidence found in his truck, alleging that Wheetley did not have probable cause to search the vehicle. The trial court denied the motion to suppress holding that Wheetley had probable cause. 

· Harris entered a no-contest plea that reserved his right to appeal the ruling. Harris appealed

· Intermediate state court - affirmed

· Florida Supreme Court - reversed, holding that Wheetley lacked probably cause 

· the state must present field-performance records to establish a drug dog’s reliability

· wanted info on how reliable the dog’s sniff is

· SCOTUS – reversed, don’t need to meet the strict state law as this is just a dog sniff for PC (just need to meet the lower federal standard)
· Issue: Does PC to search exist when the totality of the circumstances causes a reasonably cautious person to believe that contraband or evidence of a crime is present?

· holding: Yes, there are no special burdens on prosecutors and police in showing the reliability of a drug-sniffing dog as the basis for probably cause for a search

· Kagan (unanimous)

· reasoning:

· Fed Floor/ FL St ceiling

· Florida state law was the ceiling and federal law is the floor

· Florida law adopted a rigid rule requiring the state to introduce evidence of a drug dog’s performance in the field in order to establish credibility. This rule is inconsistent with the probable-cause analysis.
· Federal law just requires PC

· only need to meet the federal law (floor), not the more strict Florida state law (ceiling)

· a probable-cause hearing based on a dog’s alert should proceed like most other hearings. Each side puts forth its best evidence and arguments, and the trial court should decide whether the totality of the circumstances supports a probable-cause finding. 

· ex: if State produced proof from controlled settings that a dog performs reliably in detecting drugs, and defendant has not contested that showing = court finds probably cause

· ex: defendant challenged State’s case by disputing the reliability of the dog overall or of a particular alert, Court needs to weigh competing evidence ( but court should not prescribe an inflexible set of evidentiary requirements to answer the question “whether all the facts surrounding a dog’s alert, viewed through the lens of common sense, would make a reasonably prudent person think that a search would reveal contraband or evidence of a crime”

· Here, the evidence the state offered regarding Aldo’s training and certifications, which Harris failed to undermine, was sufficient to establish Aldo’s reliability and gave Wheetley probable cause to search Harris’s truck.

· Dog Brady evidence?

· Maryland v. Brady (lecture cases)
· prosecution has the obligation to make sure there is a fair trial – they are supposed to turn over info to the defense even if info undermines the prosecution’s argument

· if prosecution has evidence that exculpate the defendant (even if prosecution doesn’t believe it), must turn it over to the defense

· prosecution has the obligation to gather info which may include dog sniff and how reliable that dog sniff has been

Seizure 

· 4A seizure occurs when, from an objective TOC view, a reasonable person (in the perspective of the defendant) would have believed that s/he was not free to leave (Mendenhall).  There are 3 types of encounters: consensual which requires no justification and is not a seizure, terry stop which must be justified by RAS, or an arrest which must be justified by PC. Terry Stop and arrest are the 2 types of 4A seizures.
· Factors for analyzing under TOC (in view of all the circumstances surrounding the incident) for free to leave/voluntariness (Mendenhall)
· objective test

· (i) Threatening presence of several officers (number of officers v. D, in uniform)
· (ii) Display of weapon by officer(s)

· (iii) Some physical touching of the person

· (iv) Indication that compliance with request is an order

· Language

· Tone of voice

· When analyzing if there was “consent” = absence of a threat (Bustamonte)

· police under no obligation to tell you that you are free to leave
· Alternatively: If individual cannot leave (ex: bus sweep), seizure is when a reasonable person would not feel free to end the encounter and go about his/her business (Bostick). But, mere police questioning does not constitute a seizure.
· Terry stop – brief investigatory stop 

· US v. Place – 90 min detainment was too long for Terry Stop (it was an arrest)

· US v. Sharpe – 30-40 min wait while waiting for DETA agent was okay for Terry Stop

· Arrest – higher level of restrain of a person’s freedom of movement

· Basic 4A Seizure Principle: Whenever there is SOME level of GOVT / POLICE interference with a person’s freedom of movement, there must be some justification for that interference. Each and every gov interference needs justification.
· more interference = more justification

· generally, in a case, when we see movement from one place to the another, we need to scrutinize – was it voluntary (consent = absence of coercion/force) or forced?
· if defendant is a minor, can make the argument that reasonable person = reasonable child (take the child’s age into account when assessing based on TOC) and find for earlier seizure as reasonable child will feel more pressure and likely feel not free to leave at a earlier point in time than reasonable adult (JBD)
· race and 4A – TOC, we can argue race plays a factor, but also recognize that Court currently does not expressly include race as a factor when doing TOC

Arrest Framework:

· Arrest:
· (1) Was there a seizure?

· Mendenhall Analysis – free to leave test

· At what point in time was the seizure? (see Hodari D.)

· (2) Were there grounds for an arrest?

· PC (if arrest in public)

· arrest warrant based on PC (if arrest in home)

· if no PC, exception apply?

· SIA: Was there a search?
· (1) Was there lawful arrest?

· (2) What kind of SIA?

· SIA of person, SIA of home, SIA or car

· (3) SIA within scope?

Terry Stop and Terry Frisk Framework:

· Terry Stop: Was it a Terry Stop?
· (1) Was there a seizure?

· Mendenhall Analysis – free to leave test

· At what point in time was the seizure? (see Hodari D.)

· (2) Were there grounds for a stop?

· Terry stop needs to be justified by RAS

· Analyze Facts and compare with cases

· (3) Was the stop within the SCOPE of a Terry stop?

· Did the police-citizen contact extend for more than a few moments? More than what is contemplated in a brief, investigatory stop?

· (4) If the stop extended beyond the scope of what is allowable for a Terry stop, can it be saved?

· (A) If it was initially a valid Terry stop, at the point when it extended beyond SCOPE of Terry stop, did it become consensual?

· NOTE: consent cannot be born of an illegal detention, but a legal detention can extend in scope if consent existed to justify it

· (B) If beyond SCOPE of Terry stop, AND if there was no consent, was the detention justified by the development of probable cause? (PC needed for an arrest)

· Terry Frisk

· Was there a search? What kind? Terry frisk or full blown search?
· (1) Was there RAS to believe that the individual was armed and dangerous?

· RAS that suspect armed & dangerous = ok to do Terry Frisk

· (2) Was the frisk sufficiently limited?

· Minn. v. Dickerson: pat down, no manipulation

· (3) If the answer is NO to either of the frisk inquiries, can the frisk be justified as a SIA based on probable cause – PC developed first for an arrest and then search was a search incident to lawful arrest?

· Note: SIA can be contemporaneous with the actual arrest

Seizure Defined: US. Mendenhall – p. 373
· Takeaways:

· 4th A covers ALL seizures – even if brief – and all seizures need some form of objective justification 

· Mendenhall defines seizure as “ … when an officer, by means of physical force or show of authority, has in some way restrained the liberty of a citizen …” 

· SEIZURE is: when a reasonable person would have believed that he was not free to leave

· objective (so does not take into account who the defendant is)

· that’s why majority did not take into account who Mendenhall was as they analyzed from the POV of a reasonable person

· in view of all the circumstances surrounding the incident

· When analyzing if there was “consent” = absence of a threat (not the common definition of consent)

· police does not need to tell you that you are free to leave

· In Mendenhall, SCOTUS did not find a seizure under 4A as it was all consensual up until justification for an arrest
· but, lower courts said the initial approach was a Terry Stop that was unjustified

· Mendenhall FACTORS for voluntariness/free to leave:

· Threatening presence of several officers

· Display of weapon by officer(s)

· Some physical touching of the person

· Indication that compliance with request is an order

· Language

· Tone of voice

· ( Might indicate seizure even if person did not attempt to leave

· ( Factors established through testimony & judicial findings at motions hrg (trial level)

· (These factors are established through testimony by witnesses/police)

· Issue: When does a consensual encounter turn into a seizure under 4A?
Timeline of events in Mendenhall:

· year: 1976 

· war on drugs – specifically targeted communities that were black and profiled African Americans as people who use drugs and trafficking drugs 

· airports in 1976 were not that strict (wasn’t going through metal detector); people can go to the gate without needed a ticket; can carry liquids without size limitation

· who is Mendenhall: young black-woman, 22 years old, alone, didn’t finish high school

· she took a plane from LA to Detroit and as she was walking on the airport concourse

· before they approach her

· 2 federal agents knew nothing about her other than their observation of her walking in the concourse

· agents were older white men

· after talking to her

· looked at her ID and plane ticket (used a diff name) ( at the time, this was not unusual! b/c people can buy a ticket and give it to someone else – so if this happens, it was not suspicious as permissible 

· she flew from Chicago, LA and Detroit – big cities and known for cities that were known to have drug usage 

· Mendenhall appears “nervous” – this is a judgement call and very subjective 

· but the officers do not state the actual physical manifestation that supports their claim she was “nervous”

· there could be alternative explanation for the behavior that is being observed 

· ex: she was travelling by herself (she was young and black), she didn’t know they were federal agents, 2 men approached her

(District Ct timeline)

· when officers initially approach Mendenhall 
· lower courts question if this initial approach was a Terry Stop – permissible investigative stop? If so, it requires justification meeting RAS 

· from what we know, if court finds the initial approach was a Terry Stop and it was unjustified (then the evidence that flow from this should be suppressed) 

· if this was not a Terry Stop or any type of seizure, then no violation
· ALL lower courts found this encounter a Terry Stop (and unjustified)

· But, SCOTUS found this was voluntary – since not a seizure, don’t need any justification
· DEA Office – is this voluntary?  Is it an arrest?
· SCOTUS – this was voluntary – since not a seizure, don’t need any justification
· Search inside DEA office – consensual?
· here, we are looking for the absence of a threat when talking about “consent” – it’s not the usual was we think about consent

· totally acceptable to try to talk to someone if you are police officer and the officer doesn’t need to tell you that you don’t need to answer

· at the DEA office, brought a female officer that required her to do a strip-search which is when Mendenhall spoke up saying she has a flight

· strip-search is a very high interference so requires a lot of justification

· found drugs after the strip-search

· SCOTUS – this was voluntary– since not a seizure, don’t need any justification
· Arrest occurs AFTER find the stuff – arrest based on what was found in search
· SCOTUS – no seizure, evidence is not suppressed 

· Critique of majority: they do not factor in the background facts (time period, who Mendenhall is, etc.) when deciding Mendenhall gave consent at all 3 interference

· In Mendenhall, SCOTUS concluded that the police’s language/tone/body language indicated that they were making a request, not a command
· If not a seizure, is there protection?
Seizure Defined: Bus Sweep 
The new question for these situations is: Would a reasonable person feel free to end the encounter and go about his business?
Florida v. Bostick (note case – p. 379)

· BUS SWEEP in Florida - Police boarded a bus and asked Bostick for permission to search his luggage.  Bostick consented and police found cocaine
· Bus encounters differ from other encounters in public places because people have purchased a ticket and usually wish to remain on the bus
· Issue: whether there was a seizure when police boarded a bus and asked passengers for permission to search their luggage?

· Passengers on the bus are generally not “free to leave” when this happens. 

· Court said the test was not whether a reasonable person in this situation would’ve have felt free to leave but whether a person would “fee free to decline the officers’ requests or otherwise terminate the encounter”

· Court remanded case to determine whether there was a seizure using the above standard (which differs from Mendenhall)
United States v. Drayton (note case – p. 379)

· Establishes the outer limits of consent
· when it comes to being stop by the police 

· consent in 4A context is the absence of a threat/coercion ( when given consent (meaning when there is absence of threat), no need for warrant to search

· it’s not affirmative consent that we normally associate w/ consent

· police doesn’t have obligation to tell you that you have a free to be free from police encounter, that you are free to go

· 3 police officers boarded a Greyhound bus and asked permission to search their belongings. 1 officer was kneeling in the driver’s seat and 2 others went down the aisle. Officer ask to search the person of Drayton & Brown and proceed to search their groins. Officer found drugs.
· Note: at trial level, they really built up the facts (very detailed – ex: they mentioned how far away the officers were from passengers’ face)

· court said in Drayton:

· the officer who is kneeling was not blocking the exit of the bus – but really, no one would think they are free to leave the bus

· found that the search of Mr. Drayton’s person (of his groin) was consensual

· Who would voluntarily consent to search of his/her groin – said the 11th Cir.?

· Drayton: establish that there is this reasonable person and this test is objective and presupposes an innocent person (and the innocent person would give consent) 
· Bostick test favors the admission of evidence, disfavor the likelihood that there would be an invalid seizure

· presupposes the RP is an innocent person, and innocent persons would give consent

· Note: the act of you declining a search/seizure, is not supposed to be enough to trigger reasonable level of suspicion to stop you

3 Types of “Stops & Suspicion”

(1) Consensual Encounter = NOT a seizure

· Justification: Valid Consent 

· must be justified by voluntariness/consent (absence of police coercion) 

· Bustamonte
· The court must look at the totality of the circumstances in order to determine whether consent to a warrantless search absent probable cause was freely and voluntarily given.
· Police does not need to inform an individual that s/he has the right to leave

· Scope of search permissible

· Police can search whatever the person consented to (ex: in Drayton, even a search of groin)

· A person can limit voluntary consent of what police can search

· Example of police coercion: police officer holding a gun, intimidating number of officers, command, movement from one to another

· Ex: Mendenhall – SCOTUS said no seizure as Mendenhall gave consent 

(2) Terry Stop = Seizure 

· Terry Stop 

· Justification: RAS that criminal activity is afoot – needs to be specific why officer has RAS to believe this person may be committing a crime

· must be justified by objective RAS at its inception

· more than a hunch

· justify a brief investigatory stop

· United States v. Arvizu (2002) - single innocent acts combined together can justify reasonable articulable suspicion

· Terry stops cannot be justified by what officers find after stopping a suspect

· Terry Frisk
· Justification: RAS that this specific individual is armed and dangerous
· Scope of search: police is limited to a brief pat down of outer clothes, limited to where weapons likely could be
· police can also seize what they plainly feel without manipulation (ex: cannot squeeze) - Minn. v. Dickerson
· Court drew distinction between “plain touch” (allowed) and police manipulating the lining of a persons’ clothes to look for evidence (not allowed)

· Court held that when the police frisk a person, they may seize any evidence that is apparent to their experienced “plain feel”

· But see Wardlow where Court said officer’s 1 squeeze of Wardlow’s bag and felt gun was allowed ( which gave police PC to search inside the bag for gun

What turns a Terry stop into an Arrest?

· (1) Movement of suspect

· when there is movement of the suspect by police from other place to another

· The movement of a suspect to the police station (see Dunaway)

· when police bring someone to police station, that really looks like arrest so police must have justification

· Court has made clear that if a person is detained for sustained interrogation = 4A arrest

· ex: arrest has occurred if police takes a suspect to police station for questioning

· Dunaway v. NY (note case p. 404)

· Court stated “detention for custodial interrogation, regardless of its label, intrudes so severely on interests protected by 4A as necessarily to trigger the traditional safeguards against illegal arrests

· Florida v. Royer (note case p. 404)

· Court held that taking a suspect from the public area of an airport into a small room constituted an arrest

· “an investigative detention must be temporary and last no longer than is necessary to effectuate the purpose of the stop….the investigative method employed should be the least intrusive means reasonably available to verify or dispel the officer’s suspicion in a short period of time.”

· Prosecution has burden to demonstrate that the seizure it seeks to justify on the basis of RAS was sufficiently limited in scope and duration to satisfy the conditions of an investigative seizure

· in both Hayes v. Florida and Davis v. Mississippi (note cases p. 404), Court held that taking a suspect to police station for fingerprinting was an arrest and need to be based on PC

· BUT note, both cases do not hold that fingerprinting, if done in the field as part of a brief encounter, always constitute an arrest

· (2) Duration/length of detention 

· The duration of the stop goes beyond brief

· Terry contemplates a BRIEF detention
· must analyze duration in the context of the facts in case to determine if it is “brief”

· What is “brief”?

· “Brief” is analyzed under the circumstances of each case

· There is no set time frame for what is “brief”

· Cases have said that 20 minutes is ok, while 90 minutes is too long

· US v. Place (note case – p. 404)

· Court found that detaining a person’s luggage for 90 mins was seizure under 4A

· Court noted that it had never approved a seizure of the person for the prolonged 90-min period as in this case

· But, Court has not imposed a rigid time limit in determining when a stop becomes are an arrest - US v. Sharpe (note case – p.405)

· officer detained the suspects between 30-40 mins while waiting for the arrival of a DEA agent 

· Court held this was a stop, not arrest b/c there was no delay “unnecessary to the legitimate investigation of the law enforcement officers”

· court recognize that there is no “hard-and-fast time limit” for when a stop becomes an arrest

· MUST BE ANALYZED IN LIGHT OF CIRCUMSTANCES OF SPECIFIC FACTS OF EACH CASE
· Probably Cause

· if during the stop the officer learns something that gives officer PC, then police can arrest based on PC

· Ex: finding of gun on Terry, gives officer PC to arrest Terry for crime of possession of gun and attempted robbery with a gun

· Ex: in Wardlow, officer felt gun during Terry Frisk and this gave police PC to search inside the bag for gun

· Terry v. Ohio (1968 p. 394) – Case is Authority for Police to Stop and Frisk

· Facts: 
· What specifically were observations of Officer?
· Officer in Terry observes two men walking up and down the block in the afternoon, looking inside of a store, and conferring with one another, a third man joins 

· officer had never seen them before and couldn’t say exactly what drew his attention to the 2 men other than “they didn’t look right to me at the time”

· officer has a lot of experience and had been patrolling in the area for 30 years – says he developed a routine habit of observing people

· Terry and Chilton, both took turns walking up to a store window, looked inside and walked away about 5-6 times in 10-12 mins and then walked away.  During that time they spoke briefly to a 3rd man who then left ( The officer believes the men are planning to rob a store

· The officer approaches the men, believing that they are armed (in order to carry out the robbery)

· typically, to commit a robbery, the robber would need a gun – this is why the officer thinks they are armed and dangerous

· What specifically did Officer do to interfere with Terry et al.’s liberty?

· The officer approaches the man, asks for their names, and when the men mumbled in response to the officer, the officer grabbed & spun Terry around and patted him down (moment of seizure)

· court says when officer patted Terry down this was not a SIA nor an arrest

· officer patted down the outside of their jackets – limited 

· officer also limited pat down to feel for a gun only

· What did he find?
· 2 guns – 1 gun inside Terry and Chilton’s jackets

· when officer found guns, Terry stop turned into arrest (officer had PC based on guns for arrest)

· PP: 

· Trial: 

· Terry moved to suppress evidence (2 revolvers and bullets)

· Prosecution argued that the guns were seized following a SIA ( court rejected this as officer had no PC to arrest either men before patted them for weapon

· but, court denied motion b/c the officer, based on his experience, had “reasonable cause to believe” that Ds were suspicious and should be interrogated. Officer, for his safety, had the right to pat the outside of their coats for weapons as officer had reasonable cause to believe they might be armed.

· court distinguished between a “stop” and “arrest”, and between a “frisk” of the outering clothing for weapons and a full-blown “search” for evidence of crime.

· frisk – essential to the proper performance of the officer’s investigatory duties as without it, police’s safety is a major concern

· defendants pled not guilty ( court found them guilty

· Appeal: affirmed

· SCOTUS: affirmed

· Issue: (narrow question in this case) whether it is always unreasonable for police to seize a person and subject him to a limited search for weapons, unless there is PC for an arrest?

· Holding: No – court gives narrow holding (fact specific)

· where police:

· observes unusual conduct which leads him reasonably to conclude in light of his experience that criminal activity may be afoot and that the person with whom he is dealing may be armed and dangerous,

· officer identifies himself as police and makes reasonable inquiries, and

· where nothing in the initial stages of encounter serves to dispel his reasonable fear for his own or others’ safety, 

· then, police is entitled for the protection of himself and others to conduct a carefully limited search of the outer clothing of such persons in an attempt to discover weapons which might be used assault him

· Rule: When an officer observes unusual conduct that reasonably leads him to assume that criminal activity is afoot and that the people he is interacting with are armed, the police officer may conduct a limited search for weapons.
· Reasoning:

· 4A governs “seizures” that do not rise to the level an arrest – seizure also includes “whenever a police officer accosts an individual and restrains his freedom to walk away”

· 4A governs “search” that do not rise to the level of a full-blown search – when officer pats the outside of one’s clothing in an attempt to find weapon

· “4A governs all intrusions by agents of the public upon personal security, and to make the scope of the particular intrusion, in light all the exigencies of the case, a central element in the analysis of reasonableness”

· “in justifying the particular intrusion the police officer must be able to point to specific and articulable facts which, taken together w/ rational inferences from those facts, reasonably warrant that intrusion”

· need to judge facts from an objective standard ( would the facts available to the officer at the moment of the seizure or search “warrant a man of reasonable caution in the belief” that the action taken was appropriate?

· simple (subjective) “good faith” on the part of the officer is not enough

· here, officer seized Terry and searched his person when took hold of him and patted down the outer surfaces of his clothing ( at this point, was it reasonable for officer to have interfered with Terry’s personal security?

· two-hold: 

· (1) whether officer’s action was justified at its inception, and

· Yes, based on experience and specific articulable suspicion (walking up and down many times – not normal)

· (2) whether it was reasonably related in scope to the circumstances which justified the interference in the first place

· regarding the frisk, justification for the search is the protection of the officer and others ( so scope of intrusion must be to discover hidden weapons that could be used to assault officer

· officer’s actions showed that he confined his search strictly to what was minimally necessary to discover weapons – only patted down outside of coat, did not reach inside clothing (especially with Katz when pat down did not reveal any signs of hidden weapon) – this was not a general exploratory search

· the evidence seized was properly admitted as officer had reasonable grounds to believe, at the time he seized Terry and searched him for weapons, that Terry was armed and dangerous, and it was necessary for the protection of himself and others to take measures to discover any hidden weapons

(3) Arrest = Seizure

· seizure always occurs when there is an arrest

· Justification: PC (or warrant based on PC)
· Scope of search permissible:

· SIA of the person and any containers on the person (can always search upon arrest) 

· SIA of person in car – can search only passenger compartment only if either (i) D is unsecured and in reach of the car or (ii) police has reason to believe there is evidence of the crime of arrest in the car (see Gant) 

· SIA of person in home - search only grab zone (see Chimel)

· Plain view/plain smell/plain touch – police can seize 

· Protective sweep of the home when executing arrest warrant inside home:

· justification: RAS (usually based on the type of offense) that the house is armed and dangerous
· Scope: can search for weapons anywhere inside the house where a weapon may be
Timing of Seizure (when is someone “seized” = submit to authority or physical tackle/restraint)
· Police chase does NOT constitute seizure

· Seizure occurs:

· the moment suspect submits to authority; or

· when the police physically tackle (or restrain) a running suspect – some physical force
· if defendant runs away from the police after the police physically restrain a defendant, the defendant is “seized” at the initial physical restrain

· meaning, anything D tosses after initial physical restrain canNOT be used to justify initial seizure

· in cars, when car pulls over = submitting to police authority and that is the moment when everyone inside the car (driver and passengers) are seized (Brendlin)

· At what moment during a police encounter is a person seized if a person runs from police?

· Consent is not running from the police
· Police chase: NOT a seizure
· A seizure happens when the police physically tackle (or restrain) a running suspect, or when the suspect stops running and submits to authority
· A seizure is not at the commencement of the chase or when an officer yells “stop”

· In Hodari D, when D abandoned the drugs he was carrying while he was running from the police, he was not seized, the drugs were fully admissible as evidence and can be used as justification to stop D

· In 2019 DC Court of Appeals decision in Dozier found for earlier seizure (when defendant submit to police’s request for pat-down by putting his hands against the wall was the moment of seizure)
· Thus, the sock Dozier threw over the fence after putting his hands against the wall was excluded and cannot be used as evidence to justify the initial seizure
California v. Hodari D. (1991 - pg. 380)


· Facts: 

· April 1988, 2 police officers were on patrol (driving unmarked car) in a high-crime area of Oakland CA. Officers were not in uniform but had jackets that stated “police” on front and back. As they were approaching a small car, the youths (included Hodari) huddled around the car saw the officers and took off running. Suspicious, the officers gave chase. Just before one officer caught up with him, Hodari tossed a rock, which later turned out to be crack cocaine he had been carrying. 
· Hodari moved to have the drug evidence (the cocaine) excluded at trial and the motion was denied.
· issue: at what point was Hodari “seized”?

· whether at the time Hodari dropped the drugs, he had been “seized” within the meaning of 4th Amend

· Held: seized is when submits to authority or police physically restrain D – Hodari was not seized when dropped drugs, he was seized later when officer physically restrained Hodari. Thus, drugs Hodari threw before seizure can be used as PC to justify seizure and admissible.

· How does the timing of Hodari’s seizure effect the evidence against him for the charge?
· if seized when police chased Hodari, which was before Hodari dropped the bag of cocaine – then police does not have PC to suspect him to have cocaine 

· if seized when the police physically restrain/stop him – then the police has PC to suspect him to have cocaine since he threw away a bag of cocaine
· Hodari argues that he was seized when the police said “STOP” (which is before he dropped the drug) as police did not have justification (RAS – reasonable articulable suspicion) for seizing him 

· A Fourth Amendment seizure occurs when a citizen submits to a show of police authority or is physically restrained by an officer. 
· From a policy standpoint, the definition of seizure should not be extended to include times when an officer makes a show of authority but has yet to apprehend a subject because a fleeing subject should be encouraged to obey the police orders to “stop.” 
· Mendenhall test = a person has been “seized” within the meaning of 4th A only if, in view of all the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave

· seized effected through a show of authority is a necessary but not a sufficient condition for seizure 

· “show of authority” is from an objective view, not whether a citizen perceived that he was being ordered to restrict his movement, but whether the officer’s words and actions would have conveyed that to a reasonable person

· Here, assuming the officer’s pursuit of Hodari was a “show of authority” enjoining Hodari to halt, since Hodari did not comply with that injunction he was not seized until he was tackled

· when Hodari was fleeing the police, he was not yet subject to a Fourth Amendment seizure. 
· the cocaine Hodari threw was not obtained from a seizure – motion to suppress was properly denied
Dozier v. U.S. (2019 - handout) 

· Facts: 4 officers in uniform patrolling in marked police cars in an area known for soliciting prostitution and drug activity and saw Dozier (African American) dressed in all black with another person. Officer asked if they can talk to him and ultimately consented. Officer asked Dozier to put his hands on wall for pat-down and Dozier complied. During pat-down, officer felt a ball of money in his sock and another officer grabbed D’s arm. D then ran away and toss the bag from his sock over the fence. Officer apprehended D and found the bag D threw and it contained cocaine. D filed motion to suppress the cocaine and observation during encounter (including running away and tossing object over fence)

· Court held that moment of seizure was when D compiled by putting his hands up against wall for pat-down and there was no RAS to justify this Terry Frisk. Because initial seizure (pat-down) was illegally, ER applies and evidence and officers’ observation should be suppressed
· rejected prosecution’s argument that pat-down was consensual encounter requiring no justification.

· “[T]here was a Fourth Amendment seizure by the time appellant submitted to the officers’ request to a pat-down. An innocent person in appellant’s situation, we believe, would not have felt free to decline that request after he had been approached by two uniformed and armed police officers who engaged in repeated questioning and escalating requests, culminating with a request to put his hands on the wall for a pat-down, at a time when he was alone, at night, in a secluded alley partially blocked by a police cruiser with two additional officers standing by. “The message that a suspect is not free to leave or terminate [an encounter] can be conveyed, not necessarily intentionally, in ways less obvious than actual physical force or [an] explicit command.”
· 1 individual to 4 armed and uniformed officers

· at night in secluded alley enclosed on both sides by brick walls, no passersby could see into alley unless right at the entrance

· police car blocked entrance of alley

· officers walking to Dozier

· all signals not a chance encounter but one directed at Dozier

· Dozier is a person of color which court recognized “are more likely to be subjected to this type of police surveillance [suspiciousness stop]”

· by virtue of past and present deadly force used by police against people of color puts reasonable fear of harm if individual did not comply – reasonable person in Dozier’s circumstances would know feel free to end the encounter/leave as reasonable fear of escalation by police and “without hope anyone would come to his aid or witness what happened”
· officer’s continued question after Dozier answered previous questions by lifting jacket to reveal clean waistband signals that police were not satisfied by Dozier’s responses and will continue investigation until can confirm/dispel their suspicions

· We conclude that appellant had been seized within the meaning of the Fourth Amendment by the time he complied with the officers’ request to put his hands against a wall so that the officers could pat him down. As the officers did not have reasonable, articulable suspicion to seize appellant, the pat-down was conducted in violation of the Fourth Amendment. Because the drugs and other evidence used to convict appellant were fruits of that violation, the motion to suppress should have been granted.
· Mendenhall factors for consent:

· here 4 uniformed and armed officers, questioning is at least implicitly accusatory (coercive)

· his freedom of movement also limited b/c police car was occupying middle of very narrow alley and officers blocked rest of space

· officer ran a check for outstanding arrest warrants which would send a strong signal to a reasonable innocent person that his liberty would be restrained while check was in progress

· Court especially notes that people of color are more likely to be subjected to police surveillance and this is a fact that is well documented and published

· people of color feel even more pressure to cooperate with law enforcement especially with fear of harm
CARS: Who is Seized, constructive possess of contraband

Standing: Brendlin, pg 379
· Case is about who (in a car) can raise a 4th A claim?

· Pre-Brendlin – law was that only driver can raise 4A claim

· Post-Brendlin - Passengers are seized when riding in a car that is stopped and have standing to challenge the stop under 4A

· issue: when police officer makes a traffic stop, are passengers “seized”?

· held: court expressly applied Mendenhall and held that passengers are seized when they are riding in a car stopped by police officers

· Reasoning:

· Court notes that “when a police officer makes a traffic stop, the driver of the car is seized within the meaning of the 4th A”

· passenger is seized as well and may challenge the constitutionality of the traffic stop

Step 2. Was there PC/RAS? (aka. was there justification for search/seizure)
Every 4th A intrusion needs some objective level of justification (Mendenhall, Terry)
Levels of Proof
· 0 % / Nothing / Nada

· RAS – reasonable articulable suspicion – police needs this to do an investigative stop (not enough to arrest you)

· bare minimum for you to be seized, police need RAS

· PC – probable cause 

· standard of proof when you arrest someone, if you obtain a warrant to search or arrest, preliminary hearing (is there enough evidence to just hold you)

· objective standard

· POE – preponderance of the evidence 

· “more likely than not” (just greater than 50%)

· civil case standard

· standard for motions (ex: standard for motion to suppress hearing)

· C&C Ev – clear and convincing evidence

· standard that the state needs to prove in order to take children out of the custody of the parents

· BRD – beyond a reasonable doubt

· must establish at trial for each element of an offense (prosecution’s burden)

· 100%

Justification for a 4A “Search” 

· if it is a technical 4A search, police must have valid warrant based on PC ( go to Step 3

· if not warrant based on PC, is there an exception ( go to Step 4

· Fruits of a search may be used a new basis/justification for a stop or an arrest

Justification for a 4A “Seizure”

· if it is a Terry Stop, police must have RAS which justifies a brief investigatory stop 

· if it is an arrest:

· in public, police must have PC that this person committed a specific crime 

· not in public, police must have valid arrest warrant based on PC

· Fruits from a search may be used a new basis/justification for a stop or an arrest

PC is the standard for:

· (1) ISSUING a WARRANT

· for Search or Arrest
· Arrest:

· PC to believe a specific crime has been committed

· AND

· ID: PC to believe that this particular D is the one who committed crime
· Ex: in Pringle, police saw drugs in passenger compartment of car after pulling car over based on lawful traffic stop and seeing drugs in car where each person had constructive possession over drug gave officer PC to arrest everyone in car.

· Search: 

· PC to believe there are fruits, evidence or instrumentalities of a crime 

· AND

· They are in a certain place

· Officers must obtain a warrant to arrest someone in the home, cannot enter home without a warrant to arrest (Payton (1980))
· (2) ARREST (with or without a warrant)
· If in public, police can arrest someone without a warrant based on PC

· Watson (1976): Officers can arrest a person in public, without a warrant, if there is probable cause that the person committed a crime 

· Warrantless arrest & fruitful search of Watson’s car based on consent that followed was admitted into evidence and used at trial

· Payton (1980)

· Struck down a NY statute that authorized warrantless entries into private homes for purpose of making felony arrests

· If warrants necessary to look for property in someone’s home, then necessary to look for people too ( need warrant to cross the threshold of someone’s home

· Police have PC to arrest someone for a misdemeanor if the misdemeanor is committed in the presence of the police (do not need warrant to arrest)
· Atwater – police had PC to arrest someone for not wearing a seatbelt b/c committed the misdemeanor in the presence of the police (offense is only punishable only by fine)

· Moore – police had PC to arrest someone for driving with a suspended license

· Check on arrest w/o warrant

· Gerstein / “McLaughlin v. Riverside Hearing”

· If a defendant is arrested without a warrant and held in custody, then defendant must receive, within 48 hours, a judicial determination of whether his arrest met the PC standard
· note: judicial “review” differs depending on jurisdiction

· In CA, magistrate reviews affidavit in support of arrest or police report for PC, defendant is not always there

· In other states, there may be an actual hearing with the defendant and defense attorney 

· so in some jurs, attorney gets to challenge the arrest based on PC, and in other jurs, magistrate review PC for arrest

· This is a judicial check for probable cause on a warrantless arrest within 48 hours of the arrest

· Gerstein – police report
· (3) Preliminary hearing – double check on PC

· after McLaughlin initial check based on PC, and the individual is still detained, the individual has right to a prelim hearing

· at prelimin hearing – standard of proof is PC – this particular person committed this particular crime

PC Takeaway:

· If there is PC ( then the search / seizure is presumptively VALID under 4th A

· PC = makes it reasonable to search / seizure

· How do you guarantee PC? 

· Get a warrant first – neutral magistrate will find there is PC so s/s reasonable under 4A

PC and Tip:
· if warrant has CI tip (with predictive info) + independent police investigation = warrant application allow judge that issued warrant to have substantial basis for concluded there is PC 
· Gates – sufficient PC based on tip and independent police work
· when police’s authority to make initial stop is at issue, anonymous tip, by itself, lacks indicia of reliability to justify stop and frisk (even if tip alleges illegal possession of a firearm) – Florida v. JL
PC Exceptions:

· Consent - need no level of proof as to criminal activity – just need valid consent that is voluntary under 14th A (Bustamonte)
· Terry Stop (RAS)

How do you quantify PC?

· ** how we analyze PC is to compare facts to Pringle & Gates

· PC is the same PC level of proof whether for arrest or search

· question is always, could you have gotten a warrant from a neutral magistrate – have to have same amount of PC whether you got the warrant in advance or not
· it’s the same amount of evidence for PC
· Somewhere on spectrum between mere suspicion (10%) and proof POE (>51%) 

· PC ~ about 30-50 %
· suspicion (10%) > RAS > PC > Preponderance of the evidence (> 51%) 
PC defined:
· PC is determined from a totality of the circumstances using a common sense approach. PC is “the facts and circumstances within [the officer’s] own knowledge and of which they have reasonable trustworthy information are sufficient in the themselves to warrant a [person] of reasonable caution in the belief that an offense has been or is being committed.” Brinegar
· Florida v. Harris (p. 104):

· Probable cause to search exists when the totality of the circumstances causes a reasonably cautious person to believe that contraband or evidence of a crime is present. 

· probable cause is a flexible standard that does not require a preponderance of the evidence or proof beyond a reasonable doubt. All that is required is the kind of fair probability on which reasonable and prudent people (not legal technicians) act. Probable cause should be determined based on the totality of the circumstances, rather than rigid rules and bright-line tests. 

· probable cause is not reducible to “precise definition or quantification”

· practical and common-sensical standard

· Whren v. US: PC is an objective standard; pre-textual stops based on objective PC that D violated a traffic law/regulation is okay
· subject intention of the police (real reason for traffic stop) is irrelevant so long as police has an objective legitimate reason for the stop (ex: violated traffic law)

· Gates (authority for CI Tip TOC test – but court’s reasoning applies to PC in general):
· “PC standard…is a ‘practical nontechnical conception…In dealing with PC…we deal with probabilities…the factual and practical considerations of everyday life on which reasonable and prudent men, not legal technicians, act.” p. 112
· PC “require[s] only some facts bearing on the two particular issues [CI’s veracity or reliability, and basis of knowledge] be provided to the magistrate” p. 112
· “evidence thus collected must be seen and weighed…as understood by those in the field of law enforcement.” p. 113
· “PC is a fluid concept – turning on the assessment of probabilities in particular factual contexts – not readily, or even usefully, reduced to a neat set of legal rules.” p. 113
· “PC determinations: a deficiency in one may be compensated for, in determining the overall reliability of a tip, by a strong showing as to the other, or by some other indicia of reliability/” p. 113
· “TOC analysis…permits a balanced assessment of the relative weights of all the various indicia of reliability (or unreliability) attending an informant’s tip.” p. 113
· Pringle

· An officer must have particularized probable cause with respect to the person to be searched or seized
· With respect to a car setting, doctrine of constructive possession applies– if anyone inside the car can exercise dominion and control over contraband within a vehicle because of the location of the contraband within the vehicle, then police has particularized PC that everyone inside the car (not just the driver) has committed a crime and can arrest everyone inside the car based on PC
Cars: PC extends to passengers (Maryland v. Pringle, (2003) pg 118)
· Facts:

· 3:16am a police officer pulled a car over for speeding. Inside the car were three occupants: 

· Partlow, the car's owner, was in the driver’s seat; 

· Pringle (defendant) was in the front passenger seat; and 

· Smith was in the back seat. 

· The officer saw a roll of money in the glove compartment when Partlow opened it to get his registration. Partlow denied he had any weapons or drugs in the car and agreed to a search of his vehicle. 

· The officer found $763 in the glove compartment and five baggies of cocaine between the back-seat armrest and the back seat. When all three men denied ownership of the drugs and money, the officer arrested all of them. 

· Pringle later waived his Miranda rights and confessed that the money and drugs were his and he intended to sell the cocaine or use it later. Pringle said Partlow and Smith did not know about the drugs (they were released).  

· Pringle moved to suppress the confession on the grounds that it was the fruit of an illegal arrest as police had no PC( trial court denied the motion
· Pringle was convicted by a jury on charges of cocaine possession and possession with intent to distribute cocaine. Pringle was sentenced to 10 years imprisonment without parole. 
· SCOTUS – officer had PC to arrest Pringle (1 of the 3 men)

· Issue: if a police officer knows that someone inside a car is responsible for contraband, is there PC to arrest all of those in the car?

· Held: Yes 

· Rule: The presence of drugs in a car gives rise to probable cause to arrest any occupant of the car who had knowledge about the drugs and exercised dominion and control over them.
· PC must be particularized
· was there PC to arrest Pringle? If no PC, then his confession gets excluded.  If there is PC, then his confession comes in.
· Was his arrest valid?
· Pringle can’t challenge the traffic stop (pre-Brendlin); Pringle is challenging his personal arrest
· Doctrine of Constructive Possession

· the money was found in the glove compartment in front of Pringle and the drugs were found hidden in the armrest in the back passenger seat

· court says Pringle’s arrest is valid is b/c each person in the car could’ve possess the drugs

· 2 types of possession:

· personal possession – “this is my phone, I possess this phone”

· constructive possession – when multiple people can use the property

· When it comes to a car, we look at constructive possession – is this a location where everyone in the car can exercise power, control over the item?

· As it applies to Pringle: Exercising dominion and control over contraband within a vehicle because of the location of the contraband within the vehicle – based on the location of the cocaine ( valid PC to arrest Pringle

· An officer must have particularized probable cause with respect to the person to be searched or seized
· Because of constructive possession, the officer in Pringle had particularized probable cause to arrest the defendant in Pringle
Pre-text traffic stops - Whren v. US (1996 - p. 121)
· Whren Rule: Pre-textual traffic stops ok as long as there is objective PC for the traffic stop
· as an officer, you can stop anyone if you have cause for, if you chose to particularize the stop for this specific cause (objective PC)

· ex: police officer decide to only stop female Korean and let others go (this is okay per Whren)
· Facts:

· Whren was black.

· Officers on patrol, in an unmarked vehicle, in a “high drug area,” became suspicious upon passing a dark Pathfinder truck, waiting at a stop sign, with a temporary license plate and the youthful defendants inside, with the driver looking down at the passenger’s lap

· Defendants, in their truck, remain at the stop sign for more than 20 seconds, officers then do a U-Turn and the defendants suddenly turn right without signaling, and sped off

· Officer stops the defendants for speeding, sees crack cocaine in one of the defendant’s hands

· The defendants challenged the vehicle stop claiming no PC or reasonable suspicion, and that the stop was pre-textual

· defendant raised racial profiling – cops were using the traffic violation as an excuse to be able to stop Whren’s car – real reason police stops Whren is because he was black ( motion denied

· SCOTUS: affirmed - the detention of the car was reasonable under 4A

· Issue: When an officer has probable cause to believe a traffic violation has occurred, is the 4A violated if his primary reason for pulling over and detaining the motorist is not to enforce the traffic laws?
· Held: No, the subjective officer’s intent (whether the officer stopped the vehicle because of some other suspicion) does not matter, so long as a reasonable officer could have stopped the car for the suspected traffic violation

· TRAFFIC STOPS & RACIAL PROFILING
· WHREN: Pre-textual stops are ok (even if police is using traffic violation as an excuse to stop the person), so long as there is an actual violation & a real legit reason to stop.  
· Subjective intention of the popo not relevant – only the objective basis 
· Racial profiling ok if there is a real PC to justify a stop of the driver of car too.
Gates: Tips from Confidential Informants (CI) + PC
· In order for police to have PC/RAS based on a CI tip, police must engage in its own independent surveillance to corroborate a tip, in addition to information viewed from TOC that the CI is credible. CI’s credibility, viewed on TOC, includes analysis of whether (1) the informer is reliable as a general matter and (2) the informer is reliable with respect to the information provided for this case, and deficiency in one prong can be compensated by for by other specific information. Gates.
· CI differs from witness

· witnesses: are known witness, meaning witness gives personal info to the police and tells the police of what s/he saw/knows. Police has info to assess the witness’s credibility

· CI: give anonymous tips to police (CI do not want to reveal their identity) so police does not know who that person providing the info is which results in difficulty assessing the CI’s credibility and trusthworthiness.
· How much corroboration is needed before the police can rely on an informer to satisfy PC/RAS?

· (Pre-Gates) Agruilar/Spinelli 2-prong test for PC of CI tip:

· (1) informer is reliable as a general matter

· this person is an honest/truthful person (generally not lying, not dishonest mistake)

· this prong is generally more vulnerable since informants do not want to give his/her identity, it’ll be very difficult for police to find out anything about this informant

· but, if the CI is known to police officer and officers worked with CI before, then easier to establish PC of the CI’s reliability as a general matter

· (2) informer is reliable in this case about this info (not mistaken, no honest mistake)

· was the info given in this case by CI correct?

· did this person have a good opportunity to learn about the info for this particular case?

· under A/S test, must satisfy both prongs – very rigid absolute rule
· this was an issue b/c PC is flexible

· (Now) Gates: totality of the circumstances (TOC) standard to estimate PC
· very fact-specific and fact-intensive analysis 

· still look at the 2-prongs but we look at it in a flexible and fluid manner 

· a deficiency in one of the prongs could be compensated for by other specific info – look at the facts in totality 

· PC is to be assessed in a “factual and practical considerations of everyday life”

· when tip accurate predicts the future behavior (see letter in Gates re. their travel plan), helps with establishing CI’s credibility

· when we think about what info to corroborate the tip ( think about what else could police have done?
· Ex: in Gates, police followed-up on the tip ( but police also could’ve investigated more by asking the neighbor; police camp outside their house (surveillance)

Illinois v. Gates (p. 110)
· Facts:

· Who is Gates? – defendants 
· What is the information? 

· anonymous letter sent to the police implicating Sue and Lance Gates (defendants) in an elaborate illegal drug scheme
· letter contains detailed information about Gates’ travel plans between Florida, Chicago, about the couple and their drug business, including how the Gateses would obtain their illegal marijuana to sell and when the next transaction would occur. 

· Based on this information, the police department conducted its own investigation which revealed that parts of the informant’s tip were true, and only a few discrepancies between what CI said in letter would happen and what did happen during police investigation.

· Ex: writer said Gates never leave the house alone BUT what happened is the Gates both left their house

· The police were able to secure a search warrant (supported by the anonymous letter and police affidavit of their investigation) of the Gateses’ home and car where they found drugs, weapons and other contraband. 
· Gates charged with violating state drug laws (possessing contraband in their car and home)
· Turns out the CI was Sue Gate’s hairdresser!
· PP: 

· Trial: Gates filed motion to suppress evidence obtained from search – granted because CI did not pass A&S 2 prongs (specifically 2nd prong - the info given was inconsistent)
· Appeal: affirmed

· Illinois supreme: affirmed – search was unlawful

· the anonymous letter and the police detective’s affidavit outlining the police investigation did not support the necessary probable cause needed to obtain the search warrant under the Aguilar-Spinelli test

· SCOTUS: reversed 
· thinks A/S requires PC on both prongs is too rigid ( now replaced by a fluid TOC standard 

· although CI letter was anonymous, but the police had PC because police were able to corroborate the tip with their own independent investigation

· police affidavit + anonymous letter in warrant application allow judge that issued warrant to have substantial basis for concluded there is PC to search Gates’ home and car 
· Issue: Does a warrant application based on partially corroborated evidence from CI satisfy the probable cause requirement of 4A?
· Held: Yes
· Reasoning: 

· Corroborated statements by an unknown informant can amount to probable cause. 
· A&S two pronged test to determine whether probable cause existed. 
· Using this standard, the magistrate or judge must first look to the veracity or reliability of the informant, and then look to how the informant came to know the information. 
· However, this approach is too technical, forcing judges to look at issues separately when it would be more reasonable to consider them together by applying a totality of the circumstances test. 
· PC is a nontechnical conception, a fluid concept – dealing with probabilities (not rigid legal rules) – we are dealing with the factual and practical considerations of everyday life on which reasonable and prudent men act (not legal technicians)

· PC requires only some facts bearing on the 2 particular issues (informant’s veracity/reliability, and his basis of knowledge) be provided to the judge/magistrate that issues a warrant

· totality-of-the-circumstances analysis:

· magistrate issuing warrant: tasks if to make a practical, common-sense decision whether, given all the circumstances set forth in the affidavit before him, including the “veracity” and “basis of knowledge" of the informant, there is a fair probability that contraband or evidence of a crime will be found in a particular place

· reviewing court: ensure that the magistrate had a substantial basis for concluding that PC existed

· TOC recognize the value of corroboration of details of an informant’s tip by independent police work – such is the case here

· it is enough for purposes of assessing PC that corroboration through other sources of info reduced the chances of a reckless or prevaricating tale, thus providing a substantial basis for crediting the hearsay

· Such a test is preferable because a magistrate’s decision should be given great deference when reviewed by other courts (Spinelli). Furthermore, because affidavits are drafted by non-lawyers, such technical requirements as those needed by the two prong approach do not actually help magistrates in determining probable cause. Finally, if a warrant application is subject to severe scrutiny, police officers may be deterred from seeking warrants in the first place and the strict standards of the two prong test may interfere with the ability of police to protect and serve the public. 
· Here, the totality of the circumstances adds up to probable cause and the warrant was properly issued. While the anonymous letter standing alone does not amount to probable cause, once it is coupled with the lead detective’s affidavit corroborating parts of the letter, particularly those parts predicting the Gateses’ future actions, probable cause is established. 
· PC does not require certainty, enough that there was a fair probability that the informant obtained info from the Gates themselves or from someone they trusted

· Since the informant was correct about the Gateses’ future plans, the magistrate issuing the warrant reasonably assumed the veracity of the informant in regards to the other allegations.
RAS defined:

· objective inquiry based on TOC – Gates
· RAS requires the officer to have a particularized and objective basis for suspecting that this particular individual is engaging in criminal activity is afoot (must be more than a hunch). Terry. RAS is judged from a totality of the circumstances (TOC) based on a commonsense approach (Navarette) such that single innocent acts when considered together justify RAS (Arvizu). Further, RAS takes into consideration officer’s understanding of the facts and the relevant laws (Heien).
· Court has explained to be “factual and practical considerations of everyday life on which reasonable and prudent men, not legal technicians, act.” Navarette.
· Heien v. NC: 

· A traffic stop constitutes a seizure of the vehicle and its occupants and must comply with 4A.  To justify this type of seizure, officer need only “reasonable suspicion”, which is defined as “a particularized and objective basis for suspecting the particular person stopped of breaking the law”

· RAS arises from the combination of an officer’s understanding of the facts and his understand of the relevant laws – officer can be reasonably mistaken on either ground
· Terry:
· RAS must be more than a hunch and must be reasonable at its inception
· “in justifying the particular intrusion the police officer must be able to point to specific and articulable facts which, taken together w/ rational inferences from those facts, reasonably warrant that intrusion”

· need to judge facts from an objective standard ( would the facts available to the officer at the moment of the seizure or search “warrant a man of reasonable caution in the belief” that the action taken was appropriate?

· simple (subjective) “good faith” on the part of the officer is not enough

· Terry/RAS and Flight
· Generally, flight or refusal to speak with the police is not enough to justify RAS

· Exception: Flight in high crime neighborhood = enough for RAS to justify Terry Stop

· Wardlow: when there is flight in a high crime neighborhood, then police does NOT need to be able to articulate the particular kind of crime for RAS
· dissent in Wardlow pointed many legit reasons why someone might run

· possible limits to Wardlow:

· unprovoked flight (could indicate individual was running for other reasons such as exercise, running to catch an appointment, running to meet a friend, etc.) is not evasion of police
· RAS for Frisk:

· Terry frisk must be justified by RAS that the individual is armed and dangerous.

· “there must be a narrowly drawn authority to permit a reasonable search for weapons for the protection of the police officer, where he has reason to believe that he is dealing with an armed and dangerous person, regardless of whether officer has PC for arrest….officer need not be absolute certain that the individual is armed; the issue is whether a reasonably prudent man in the circumstances would be warranted in the belief that his safety or that of others was in danger…due weight must be given…to the specific reasonable inferences which he is entitled to draw from the facts in light of his experience”

· What is RAS that someone is armed and dangerous?

· Seeing bulge

· Furtive movements – i.e. sneaky gesture/movement (try to hide something, hold a weapon, etc.)

· this can be very subjective

· and sometimes be b/c of racial profiling – rmb drug courier profile

· Reputation (if this person is known to carry a gun, etc.)

· Engaged in a particular crime 

· ex: daytime robbery usually require the robber to have a gun 

· CI Tip that person has a gun

· Q: what if a person is a drug user (not selling)? Can make argument that reasonable to have weapon since dealing with ppl who are drug dealers and they normally have gun so you have gun to protect yourself

· officer’s experience 

· ex: in Wardlow, officer’s experience that weapons are common when involves drugs and thus RAS to frisk Wardlow’s opaque bag

· Frisk = pat-down and limited to plain feel (Minnesota v. Dickerson says officer cannot manipulating objects when patting down)

· But see Wardlow where Court said officer’s 1 squeeze of Wardlow’s bag and felt gun was allowed ( which gave police PC to search inside the bag for gun 
· United States v. Arvizu (2002 – p. 409) 
· single innocent acts combined together can justify reasonable articulable suspicion

· Terry stops cannot be justified by what officers find after stopping a suspect

· Police needs RAS of criminal activity based upon the totality of the circumstances to stop a car.
· Facts

· Van at border 

· facts are super important in this case b/c that is the RAS

· officer is articulating these facts – RAS to stop Arvizu

· censors were triggered and saw the minivan, which was the only car

· based on officer’s experience, minivan is favored by drug smugglers – Arvizu was driving a minivan

· van occupants’ behavior seemed abnormal
· driver looked stiff and rigid and tried to pretend didn’t see officer – normally, people look around their surroundings

· children’s knees looked usually high as if their feet were propped up by cargo on the floor

· children at one point started waving at the officer in abnormal patterns as if they were being told to do so 

· watched as the minivan avoid checkpoint

· officer checked the minivan’s registration and found that the van’s registered address was in an area populated by smugglers

· Arvizu was on the road trying to avoid checkpoint when officers were on their shift switch

· PP:

· Trial:

· Arvizu’s moved to suppress the weed seized during the stop on the basis that officer did not have RAS to stop the vehicle ( denied motion

· Appeal: reversed – stated that USDC categorized certain factors as out of bounds in deciding whether there was RAS

· SCOTUS: reversed - disagree with appeal court’s methodology – from TOC view, there was an objective basis (RAS) for officer to stop the van

· Court Explains RAS:

· 4A only requires officer’s action be supported by RAS to believe that criminal activity may be afoot  

· RAS is based on TOC to see if officer has a “particularized and objective basis” for suspecting legal wrongdoing. 

· RAS allows officers to draw on their own experience and specialized training to make inferences from and deductions about the cumulative info available to them that might elude an untrained person

· In Terry, they stressed that the facts, which may appear to be innocent by itself, need to consider all facts in the totality and give due weight to the factual inferences drawn by officers to see if warrant further investigation

· although an officer’s mere “hunch” is not enough for RAS, but RAS does not require officer to be certain of the likelihood of criminal activity that PC requires

· Court avoids reducing RAS to “a neat set of legal rules”

· was this a justified stop based on RAS that Arvizu was engaged in drug smuggling?

· Yes – taken these facts together in light of the officer’s experience, the facts add up to RAS that Arvizu was engaging in criminal activity 

Mistake and PC/RAS (Heien v. North Carolina (p. 125)
· SCOTUS held that a stop that results from an officer’s reasonable mistake as to the law, which gave officer PC, does not violate 4A, see Heien 

Heien v. North Carolina (2014, p. 125) 
· Traffic offense b/c police thinks NC requires 2 working brake lights and car only had 1 

· Facts:

· The State of North Carolina (plaintiff) prosecuted Nicholas Brady Heien (defendant) on drug charges related to cocaine that a police officer found in Heien's car. 
· After observing that the driver looked “very stiff and nervous”, police followed this vehicle and noticed that only one of its two brake lights working. The officer believed this to violate state traffic laws and pulled the vehicle over.

· 2 men were in the car:

· Maynor Jaiver Vsaquez was the driver

· Nicholas Brady Heine (Dependent) lay across the rea seat

· During the stop, officer noticed that Vsaquez was nervous and Heine remained laying down the entire time ( both gave officer consent to search the vehicle and officer found cocaine in the side compartment of a duffle bag. Both were arrested and charged with attempted trafficking cocaine.

· Seizure:

· occurred moment car is pulled over – submitting to authority 
· Everyone in the car is seized (Brendlin)
· Officer has made a mistake of the law 

· what was it? the number of working brake light
· Is it reasonable to make a mistake?  Is it ok under 4A?

· An officer’s mistake of the law or facts may be reasonable under the 4A.  

· Here, the facts still give rise to the reasonable suspicion required for a traffic stop. The traffic statute is ambiguous as to # of working bake lights. The state court has not decided on what the ambiguous traffic statute means. 

· Mistakes must be objectively reasonable ( an officer cannot gain the benefits of 4A reasonableness if sloppy or suffering from incomplete knowledge of the law.

· this means, even if police pulls you over for something they reasonable believed to be unlawfully, this is constitutional under 4A (so long as the police’s mistake is objectively reasonable)

· Issue: Can a mistake of law give rise to the RAS necessary to uphold a warrantless seizure under 4A?
· Officer’s mistake of law: thought law required 2 working brake lights

· Held: Yes, so long as mistake was reasonable 
· Rule: A mistake of law can give rise to the RAS necessary to uphold a warrantless seizure under 4A. If the officer’s mistake about the law was reasonable, a traffic stop based on this is lawful under 4A.

· Reasoning:

· the ultimate touchstone of 4A is “reasonableness” and to be reasonable is not to be perfect, so 4A allows for some mistakes on the part of the gov, giving them “fair leeway for enforcing the law in the community’s protection.” ( the limit is that “the mistakes must be those of reasonable men.”

· Mistakes must be objectively reasonable ( an officer cannot gain the benefits of 4A reasonableness if sloppy or suffering from incomplete knowledge of the law.
· A traffic stop constitutes a seizure of the vehicle and its occupants and must comply with 4A.  To justify this type of seizure, officer need only “reasonable suspicion”/RAS 

· RAS defined as “a particularized and objective basis for suspecting the particular person stopped of breaking the law”

· Search or seizure may be permissible even though the justification for the action includes a reasonable factual mistake. 

· ex: search of a person’s home remains lawful when officers obtained consent of someone who reasonably appears to be but is not in fact a resident

· ex: if officers w/ PC to arrest a suspect mistakenly arrest an individual matching the suspect’s description, neither

· RAS arises from the combination of an officer’s understanding of the facts and his understand of the relevant laws – officer can be reasonably mistaken on either ground the seizure nor an accompanying search of the arrestee would be unlawful

· Here, the police officer makes a traffic stop based on the officer's factual assumptions as to how the car is operating (only had 1 working brake light) and reasonably mistaken as to the law requiring 2 working brake lights. 
· the NC statute refers to “a stop lamp” which suggest the need for only 1 working brake light

· but, this statute was never previously interpreted by NC’s appellate courts – thus, objectively reasonable for an officer to think that Heien’s faulty right brake light violated NC statute – reasonably mistake of law ( there was reasonable suspicion justifying the stop

· Here, the facts still give rise to the reasonable suspicion required for a traffic stop.

RAS and CI

· Gates’ TOC standard is also used to determine when CI tip is sufficient for RAS ( only difference from PC is that TOC for RAS requires a showing to a lesser degree

· Tip + corroboration by independent police work = sufficient RAS (Alabama v. White)
· when police’s authority to make initial stop is at issue, anonymous tip, by itself, lacks indicia of reliability to justify stop and frisk (even if tip alleges illegal possession of a firearm) – Florida v. JL
· Comparing White and JL tip:

· White (tip sufficient RAS for stop): CI accurately provided predictive future behavior corroborated by independent police work – this demonstrate the CI was familiar with the defendant’s affairs which implies that CI had access to reliable info about defendant’s illegal activities = informer is reliable in this case about this info
· JL (tip insufficient RAS for stop): CI’s tip did not provide any predictive future behavior and description/tip was very vague. CI did not explain how s/he knew about the gun nor suggest he had any special familiarity with the defendant’s affairs. Thus, police had no basis to believe that CI is reliable in this case about this info 
Florida v. J.L. (p. 416)
· narrow holding: when police’s authority to make initial stop is at issue, anonymous tip, by itself, lacks indicia of reliability to justify stop and frisk (even if tip alleges illegal possession of a firearm)
· TIP: a young black man wearing a plaid shirt at a specific bus stop has a gun

· Corroboration: 

· officers went to that bus stop and saw 3 black men there. 1 of the men, J.L. matched the description as he was wearing a plaid shirt. 
· Apart from the tip, officers had no reason to suspect the 3 of any illegal conduct as officer did not see firearm and J.L. did not make any threatening or unusual movements.
· officer frisked J.L. and seized a gun from his pocket. Another officer frisked the other 2 men and found nothing.  

· at the time of the frisk, J.L. was not yet 16
· Did police have RAS to stop?  Did tip constitute RAS?
· No – officer’s stop and frisk of JL based on just this tip was not sufficient 

· Only suspicion was the tip (no independent police investigation to corroborate) 

· when police get to the bus stop, they frisk JL and 2 other kids ( this tip description was so vague that police relying on it frisked multiple individuals ( Tip is TOO vague

· NOTE: police reports do NOT contain info that police frisked other people beside the suspect – only way to get this info is to get police body footage, questioning police on stand 

Alabama v. White (p. 413)
· TIP
· contained very detailed info that Vanessa White (defendant) would be leaving her apartment (235-C Lynwood Terrace Apt) at a particular time in a brown Plymouth station wagon with the right taillight lens broken to go to Dobey’s motel, and she would be carrying cocaine in a brown case.
· Corroboration
· police set up surveillance team to corroborate the tip and see:

· a car matching the description outside the specified apartment building
· White exit the building with nothing in her hand, get in her car, 
· White drove the most direct way to the hotel
· STOP
· When officer observed that she was about to get on the highway towards the hotel, they stopped her car
· Officer asked White to step out of the car and told her she was suspected to carrying cocaine in her car.  
· Officer asked white if they can look for cocaine in her car and she consented. Police found a brown bag and White gave officers the combination to the lock. The police found marijuana in the bag and arrested her.
· Justified by RAS to stop White’s car?

· Yes – tip provided future predictive behavior that was correct (even though tip also was inconsistent - no cocaine but weed in the brown bag)
· TOC amounts to reasonable suspicion because, like in Gates, parts of the informant’s tip were corroborated by the ensuing police investigation
· TOC, when the police stopped White’s car, the informant’s tip had been sufficiently corroborated by independent police work to support RAS, and the stop was lawful.
· Compare to Florida v. JL and Alabama v. White – was is missing here?
· the Tip in White provided predictive future behavior

Navarette v. CA (not assigned - p. 419)

· Facts: 

· TIP: 911 caller reported that a car ran her off the road
· police found the car 911 caller described and executed terry stop

· issue: was the 911 call sufficient for RAS to justify terry stop?

· held: Yes, 911 tip gave officer RAS
· 911 caller indicated a specific vehicle (silver Ford F-150 pickup license plate 8D94925) = claimed eyewitness knowledge of the alleged dangerous driving and implies Ci knows other car was driving dangerously = support CI’s reliability

· reason to believe 911 caller telling the truth as police confirmed the pickup truck’s location near the location 911 caller reported 18 mins after call 

· timeline suggest that caller reported incident soon after she was run off the road = treated as especially reliable as contemporaneous report (stmts about an event made soon after observing it are especially trustworthy b/c substantial contemporaneity of event and stmt negate the likelihood of deliberate or conscious misrepresentation”
· RAS depends on “factual and practical considerations of everyday life on which reasonable and prudent men, not legal technicians, act.”  RAS is a commonsense approach viewed from TOC, objective. 

· here, 911 caller alleged a specific and dangerous driving conduct – she was run off the highway by the other truck = resembles drunk driving rather than a one-off reckless driving 

· based on police’s experience, driver who almost strikes another vehicle (the exact scenario that ordinarily causes “running another vehicle off the road” is likely intoxicated. 

· from a reasonable officer’s pov under these circumstances, reasonable to stop the driver of the truck 

Terry Stop and Flight

Can the police use your refusal to talk to the police as a reason to believe that you are suspicious to justify a Terry Stop (to satisfy RAS)?

· Generally, refusing is not something that police is allowed to use as justification to stop you

· BUT, it depends on how you convey the refusal

· ex: if you say “eff you mothereff**” and run, then likely may be able to use this to satisfy RAS to stop you
· Ex: if D acts in a way that give concern for officer safety that D is armed and dangerous ( officer can do protective sweep/frisk of car to see if there is a gun in the car

· Michigan v. Long (1983)

· Driver was outside of the car, made a threatening gesture toward the car ( this gave officer RAS that D had gun in car

· Officer was permitted to do a protective sweep/frisk of the car for safety purposes

· D acts in way to give concern for officer safety – PROTECTIVE SWEEP of car/ FRISK of car.
· In Commonwealth v. Jimmy Warren, the Massachusetts Supreme Judicial Court found that the fact that the defendant ran from the police was not necessarily evidence of criminal activity, but rather a reasonable response to racial profiling and police harassment of members of the African American community by the Boston Police Department.
· In Wardlow, flight in high crime neighborhood = RAS (police does not need to articular particular suspicion of a specific crime)
Illinois v. Wardlow (2000 – p. 427)
· Facts: 4 police cars entered high drug area to investigate a drug transaction. Officer in last car saw Wardlow standing by a holding with an opaque bag. Wardlow takes off running when he sees the police car and officer chase and caught up to him. Officer did pat-down to search for weapons as based on officer’s experience it was common for there to be weapons in the near vicinity of narcotics transactions. Officer squeezed Wardlow’s bag and felt an object similar to a gun and looked inside bag and found gun. Wardlow filed motion to suppress gun.

· Held that unprovoked flight in high crime area is suggestive of evasion of police and enough to satisfy RAS.

· Dissent in Wardlow pointed the diversity and frequency of possible motivations for flight that has nothing to do with being evasive
· catch up with a friend who is a block or 2 away

· seek shelter from impending storm

· try to catch a bus

· make an appointment

· resume jogging after a pause for rest

· avoid contact with bullies

· have to pee

Step 3. Was there a valid warrant?

· Rule: 4A requires a warrant to be specific about what the police/government is looking for or specific about the person or property to be seized, and must be narrowly tailored to the place search or place of arrest.  

· warrant is determined by detached & neutral magistrate based on the affidavit in support of the warrant to see if based on PC
· warrant affidavit based on PC
· A warrant gets you across threshold of the home 

· if no warrant, then police needs EXCEPTION to get through threshold of the home
· If valid warrant, gets police inside home for an arrest or a search ( then look to the limitations of SCOPE to see if evidence found comes in.
· search warrant – limited in scope to what is allowed to be searched and where to be searched in warrant issued

· Specificity / Particularity - must be specific about places to search and person/items they are looking for 

· there has to be a nexus between things sought (what they are looking for) & place searched
· executing search warrant:

· Area described in warrant; looking where item may be
· plain view – even if it is not what they were looking for in the warrant

· Protective Sweep – when there is RAS (usually based on type of offense) house is armed and dangerous

· arrest warrant – limited in scope 
· Specificity / Particularity - must be specific about individual to be arrested or property to be seized

· executing arrest warrant:

· SIA: GRABABLE AREA

· PLAIN VIEW

· Protective Sweep – when there is RAS (usually based on type of offense) house is armed and dangerous
Concerns: Warrantless arrests & searches

· suppression motion is made by defense after the fact (note: the search has been successful – police found the drugs & weapon) 
· motion to suppress reviews eithers (1) search that led to arrest or (2) arrest that led to a search ( we are looking back to see what happened to a person being searched or contraband being seized and whether this search/seizure was justified

· dangers of this method?

· dependents on the testimony of the police

· may be easy to justify after the fact when nothing was written down in advance

· police might not rmb all the details 

· allows police to recall what s/he rmb and easier to justify after the fact

· if didn’t write down before hand, after arresting someone or finding evidence, human nature is that the individual will be more skewed if writing after the fact when police officer found evidence

· warrant requires spelling out what police know

· word of police vs. word of D

· could be more than 1 police officer working tgt and giving testimony – might appear more credible

· up to judge who to believe

· it could be hard for D to come off as more credible when compared with police

Warrant Application
· police must present info to a neutral magistrate (who is not a judge, and often not a lawyer)

· magistrate decides if there is PC (based on common sense) to issue the warrant

· Justice Stewart in Katz on warrants:

· warrants must be “specifically informed on the basis on which it was proceed, and clearly appraised of the precise intrusion it would entail, could constitutionally have authorized, with appropriate safeguards…limited search and seizure…”

· If warrant has a technical error?

· if warrant was otherwise reasonable to a reasonable police officer (officer had no reason to not rely on warrant nor known of error), then generally courts treat as a lawful warrant 

· meaning, technical error in warrant does not result in 4A violation if police executes warrant

· exception: if error is the result of gross negligence or systemic police department error, then faulty warrant and violate 4A if police executes warrant
· ex: Herring – clerical error made by another police department; isolated negligence incident 

Fed Rule of Crim Proc 41 

· FRCP 41: what needs to be in a warrant application

(e) Issuing the Warrant.

(1) In General. The magistrate judge or a judge of a state court of record must issue the warrant to an officer authorized to execute it.

(2) Contents of the Warrant.

(A) Warrant to Search for and Seize a Person or Property. Except for a tracking-device warrant, the warrant must identify the person or property to be searched, identify any person or property to be seized, and designate the magistrate judge to whom it must be returned. The warrant must command the officer to:

(i) execute the warrant within a specified time no longer than 14 days;

(ii) execute the warrant during the daytime, unless the judge for good cause expressly authorizes execution at another time; and
(note: daytime = 6AM  to 10PM)
(iii) return the warrant to the magistrate judge designated in the warrant.

· Note: police can always put in warrant application to ask for:

· no-knock

· execute warrant during nighttime
· more time to execute warrant

Executing a warrant:

· police has K&A requirement

· but if no K&A … analyze in Step 5 – evidence won’t be excluded if police does not k&A

· Once officers have passed the threshold of a home executing:

· search warrant: 
· police legally may search, whatever they find can be used against D
· BUT, search is limited 

· example: if search warrant is for a flat-screen TV ( police cannot look in cabinets, dressers, shoeboxes as that is not where flat-screen TVs are commonly found

· example: search warrant to look for coins/jewelry ( then police can look virtually everywhere
· arrest warrant:

· police can only search incident to arrest in a “grab area”, see Chimel (warrant exception below)
Knock & Announce Requirement When Executing Warrant
· SCOTUS held that absent exigent circumstances, police must knock and announce their presence before entering a residence to execute a search warrant – see Wilson v. Arkansas

· K&A Takeaway

· police must k&A unless they have a reasonable suspicion to believe that doing so would pose a danger to the officers or would lead to the destruction of evidence

· standard: Reasonable Articulable Suspicion (not PC)

· K&A is an exception to ER - Exclusionary rule does NOT apply to K&A violations (see Hudson)

· meaning, even if police required to K&A but failed to do so before entering, the evidence found is still not excluded

· **BUT, although violation does not exclude evidence, if police doesn’t K&A when need to, we can use this fact when analyzing the over “reasonableness” of the search when viewed in the TOC
· Wilson v. Arkansas p. 147 – Common law knock & announce part of reasonableness 

· Facts:

· Wilson (defendant) sold drugs to an police informant. Wilson later threatened the informant with a gun. Police obtained search warrant for Wilson’s home Wilson. Police announced themselves as they entered the unlocked screen door and passed through the open main door to the home. Wilson was in the bathroom flushing drugs down the toilet. Police found drugs, drug paraphernalia, and a gun.
· Held: although a search or seizure of a dwelling might be constitutionally defective if police enter w/o prior announcement, but, law enforcement interest may also establish the reasonableness of an unannounced entry

· Rule: The knock and announce rule is part of the reasonableness test required to assess whether a search was valid under 4A.
· in favor of a knock & announce:

· might help police to stay safe if people know it’s the police at the door rather than a burglar 

· arguments against:

· if you tell a criminal you are coming, they will want to run away, hide the drugs/gun, get rid of the contraband

· what if K&A is a problem?

· can get a no-knock warrant ( can put this in the warrant application

· Richards v. Wisconsin p. 150 

· case involves drugs

· police obtained a search warrant to search Richards’s (defendant) hotel room for drugs. Police asked the magistrate to issue a no-knock warrant but magistrate did not include this in the warrant.

· When the police went to the hotel to execute the warrant, they hid their true identity, with one officer identifying himself as the maintenance man. However, when Richards cracked the door open with the chain still on, he could tell it was the police so the police resorted to kicking down the door to gain entry. Once inside, they found cash, cocaine, and Richards as he was trying to escape out a window.

· Court rejected blanket exception to the knock-and-announce requirement for felony drug cases. But, facts in this case support the officers’ decision to not knock and announce was reasonable

· State argued that there should be a per se rule – popo doesn’t need to knock & announce dealing with felony drug cases ( inherent risk of destroying evidence/drugs and danger to officer; this risk is always present in a felony drug case

· defense argued that there is an inherent risk is an overgeneralization as not all felony drug cases are the same

· there are cases involving a lot of drugs that makes it impossible to destroy it, or the location of the drugs makes it impossible to destroy the drug ( risk isn’t always there

Protective Sweep: Maryland v. Buie (1990)

· Officers can do a “frisk” of the home

· once police lawfully cross threshold of the home to arrest someone or somehow get inside the home (but no search warrant) = can be protective sweep of entire home where a weapon would normally be – broad

· when police believe that there could be weapons in a house (could be related to the offense they are there to arrest someone)

· rationale: to ensure police has all suspects & dangers contained. 
· ex: walking through every room, opening closet doors, going into the bathroom – making sure there’s no obvious weapon and/or human threats inside the home

· If police find anything during protective sweep, it’s fair game b/c police would see in “plain view” (exception to warrant)
· Lower courts have taken Maryland v. Buie, though an arrest case, to mean that police can do protective frisk of house as well.
Treating innocent people and mistake in warrant
· Courts are deferential to the police when police detain/restrain people inside home when executing warrant - as all these cases show that courts ruled in favor of the police

· Mena and Rettele – sue police via civil rights litigation, police didn’t find anything but complaining about civil rights violation ( court needed to look at 4A law and if police acted in a way that makes them liable for damages $$$

· A search made under an otherwise valid warrant containing a mistake does not violate the 4A if the police acted reasonably
· so long as the police did not know (did not purposefully go into Garrison’s apartment – thought going into McWebb’s apartment) and as long as they should not have known about the mistake/error (no reason to think 3rd floor had 2 apartments), the search is still reasonable

· see Garrison
· Muehler v. Mena - p. 143 (references Summers)

· police acted reasonably 

· Michigan v. Summers, SCOTUS held that when there is a search of a residence, all individuals in home present at the time of the search may be detained 
· allowing such detentions serves many purposes:

· prevent flight by the individual in case incriminating evidence is found

· minimize the risk of harm to the police

· help the police complete the search in the event that questions arise

· Facts: 

· Officers Muehler and Brill (defendants) obtained a valid search warrant to search the suspected home of a gang member for weapons and evidence of gang activity. B/c the home was suspected to home gang members with weapons, SWAT was called in. 

· SWAT secured the home and detained Mena (plaintiff) and the other occupants at gunpoint. They were handcuffed and held in the garage for 2-3 hours while the search was completed. Officers found weapons, drugs, and other evidence of gang activity. 
· Immigration and Naturalization Service (INS) Officer questioned the occupants and asked for immigration documentation as most gang members were undocumented immigrants.  Mena’s permanent resident was confirmed by her papers.

· Held: Mena’s detention in handcuffs for the length of the search was reasonable and officer’s questioning during that detention did not violate 4A
· Rule: Police officers may lawfully detain the occupant of a home for the duration of a lawful search 
· US v. Bailey (p. 146)

· the person is arrested a short distance from the home while the search is being conducted

· issue: whether the seizure of the person was reasonable when he was stopped and detained some distance away from the premises to be searched when the only justification or the detention was to ensure the safety and efficacy of the search?

· Held: No

· Rule: when executing a search warrant, can only detain in the immediate vicinity of the premises to be searched

· reasoning:

· spatial constraint defined by the immediate vicinity of the premises to be searched is required for detentions incident to the execution of a search warrant

· this ensures the scope of the detention incident to a search is confined to its underlying justification

· once an occupant is beyond the immediate vicinity of the premises to be searched, the search-related law enforcement interests are diminished and the intrusiveness of the detention is more severe

· once beyond the immediate vicinity of the premises to be searched, detention must be justified by some other rationale (ex: valid Terry stop?)

· what if the police have a valid warrant but accidentally go into the wrong location?

· Los Angeles County, CA v. Rettele (p. 157) 

· Facts: 
· Police obtained search warrant to search a home where the suspects (4 African-Americans with gun) were believed to be. But, police didn’t know home was sold 3 three months before to Rettele who lived there with 2 others (plaintiffs – white). 
· When officers executed the search, Hall answered the door and was ordered to lie down. Rettele and Sadler were sleeping naked, and police ordered them out of the bed at gunpoint for 1-2 minutes before allowing them to get dressed. When the officers realized the mistake, they apologized and left.
· Held: police search did not violate 4A

· Courts are deferential to officers when it comes to their safety, order out of bed and not allowing them to dress themselves was reasonable in light of the safety to the officers

· there could be dangerous people hiding in other parts of the house

· there could be a loaded gun under the cover

· Maryland v. Garrison (p. 154) – police goes into the wrong location and find contraband?

· Rule: so long as the police did not know (did not purposefully go into Garrison’s apartment) and as long as they should not have known about the mistake/error, the search is still reasonable

· Facts:

· police obtained search warrant to search McWebb’s apartment (“the premises known as 2036 Park Avenue third floor apartment”). After speaking with an informant, visually surveying the exterior of the building, and questioning the utility company, police reasonably determined that there was only 1 apartment on the 3rd floor of the building. But, there were actually 2 apartments on the 3rd floor (one belonging to McWebb and the other to Garrison). 
· When executing warrant, officers encountered McWebb in the front of the building and used his key to open the door on the 3rd floor and came to an entryway with open doors on either side. Police began searching Garrison’s apartment thinking it was McWebb’s apartment and found drugs and drug paraphernalia before realizing there were 2 different apartments. The search was then stopped. Garrison was convicted.
· Held: a search made pursuant to a warrant containing a mistake does not violate 4A

· Since the officers in this case acted reasonably and did not know of the mistake, the warrant was valid at the time of issuance
· mistake was reasonable and understandable - officers reasonably believed there was only 1 apartment on the third floor (McWebb accompanied officers when they entered the 3rd floor common area, had a warrant for that premise), conducted the search reasonably, and stopped the search when the mistake was realized. 
· the objective facts available to the officers at the time suggested no distinction between McWebb’s apartment and the 3rd floor premises – officers properly respond to the command in the warrant even if the warrant is interpreted as authorizing a search limited to McWebb’s apartment rather than the entire 3rd floor as officers reasonably believed McWebb’s apartment and the 3rd floor premises were one and the same

· Rule: A search made under an otherwise valid warrant containing a mistake does not violate the Fourth Amendment if the police acted reasonably.
Step 4. Was there a valid exception to the warrant requirement to do the search/seizure?

· General Rule: Warrantless searches and seizures in a person’s home are presumptively invalid

· 2 basic justifications for exceptions to warrant requirement (still need PC):

· Safety of officers

· Prevent destruction of evidence

(1) Consent 
· Rule: police can always obtain consent to search 
· consent means a person waives voluntarily his/her 4A right to be free of unwanted search & seizure
· need not be told right to be free of unwanted search & seizure for consent to be voluntary
· Limit to scope: can only search what was consented to
· Test: whether it is “voluntary” under the totality of the circumstances (just need absence of coercion)
· 4A consent test is the same 14A “voluntariness” test for statements (fact-specific inquiry based TOC to see if there is absence of threat/coercion)

· Factors: 
· D’s age
· D’s education

· D’s level of intelligence
· circumstances (coercion, pressure)
· coercion can be physical or psychological

· right to refuse permission

· voluntariness for 4A and 14A require consent not to be coerced, by explicit or implicit means, by implied threat or covert force 

· How does individual give “consent”?

· 4A and 14A:

· absence of coercion

· no need to show that suspect knew s/he had a right to refuse consent

· no need for suspect to be told that s/he has right to decline search or seizure in order to waive and give consent under 4A and 14A

· Miranda 5A and right to counsel 6A:

·  must be told rights in order to waive (voluntary, knowing & intelligent)

· Drayton factors shows the outer limits of what ‘consent’ looks like:

· nothing coercive or confrontational

· no application of force

· no intimidating movement

· no overwhelming show of authority

· no brandishing of weapons

· no blocking exits

· no threat

· no command

· no authoritative tone of voice

Schneckloth v. Bustamonte (1973) – p. 247
· Facts: Police made a routine traffic stop (car’s one headlight and license plate were burned out) around 2:40am and there were 6 people (Bustamonte was one of the passengers) inside the car.  Only one of the men had a license and explained that the car was his brother’s car. Officer asked 6 men to step outside the car and 2 officers arrived as backup.  No one was threatened or arrested.

· Officer asked permission to search the car and received a response “sure, go ahead”. 

· One of the men actually helped officer with the search by opening the trunk and glove compartment. 

· Upon searching the vehicle, the officer discovered three stolen checks, which were later linked to Bustamonte. 

· Bustamonte charged w/ possessing a check with intent to defraud.

· Issue: What demonstrates that consent was “voluntarily” given?
· Holding: Fact-specific inquiry based TOC
· Factors: D age, educ. level, intelligence, circumstances (coercion, pressure), right to refuse permission
· voluntariness for 4A and 14A require consent not to be coerced, by explicit or implicit means, by implied threat or covert force 

· no need to show that suspect knew s/he had a right to refuse consent
· no need for suspect to be told that s/he has right to decline search or seizure in order to waive and give consent under 4A and 14A

· contrast with Miranda 5A and right to counsel 6A, there must be told rights in order to waive (voluntary, knowing & intelligent)

Robinette (case not assigned)

· Case about what police has to say to someone when they pull someone over for a traffic stop in order to have a consensual search 

· Ohio Court: citizens stopped for traffic violation must be told they are free to leave before police can carry on with a consensual investigation (ask for consent to search)

· SCOTUS disagree: a person who is lawfully stopped, but otherwise free to leave (so less of a seizure than an arrest), does not need to be informed they are free to leave for consent to be valid

· encounters less than arrest where suspect is free to leave include:
· police are investigating but do not have RAS or PC
· traffic stop that police are extending detention based on their desire to obtain consent to search ( traffic stop is over and police extend detention to try to get consent to search

US v. Drayton (handout + note case – p.253) – ‘consent’ to search of groin on bus
· reaffirmed that the test for consent is “whether it is ‘voluntary’ under the totality of the circumstances”

· Facts: 3 officers boarded a bus as part of routine drug enforcement effort. 1 officer sat in the driver’s seat and the other 2 went and asked Drayton and Brown if they can check their luggage, which contained no contraband. Officer then asked both men if they can search their person, which Drayton and Brown said “sure.” Officer searched their groin area and discovered hard objects which are inconsistent with the human anatomy. Turns out, they were hiding drugs. 

· Issue: whether there was voluntary consent to search of his person under TOC?

· Held: Yes, search was based on voluntary consent - nothing suggest it was coercive or confrontational

· there was NO: 

· application of force

· intimidating movement

· overwhelming show of force

· brandishing of weapons

· blocking of exist

· threat

· command

· authoritative tone of voice

· court says just b/c encounter was on a bus does not transform standard police questioning of citizens into illegal seizure
Who can give consent and consent to others?

· One occupant of a residence may give consent if the other occupant is not present - US v. Matlock 
· BUT, if both occupants are present and 1 consent but the other, who is the target of the search, refuses, non-consent trumps = NO consent - Georgia v. Randolph
· THEN, if police arrest non-consenting occupant and that occupant is no longer present, the other occupant can give consent - Fernandez v. CA
Georgia v. Randolph (p. 254) – narrow exception to Matlock
· Facts: The police went to Randolph’s house in response to a domestic disturbance call made by his wife. Wife gave police consent to search the house for drugs but husband objected. Officer searched based on wife’s consent and found drugs. Randolph arrested for possession of cocaine.

· Issue: Which occupant’s consent and non-consent trumps?

· Held: non-consent trumps 

· Exigent Circumstance Exception

· court says even when 1 tenant consent but the other refuse, if there is exigent circumstances (ex: need for protection inside the house or destruction of evidence) then warrantless search can be justified

Fernandez v. California (p. 258) – addresses questions: what if the police wait until the non-consenting occupant is no longer present – can the police then get valid consent from the other occupant? Yes!
· Facts:
· Police officers arrived at Fernandez’s home investigating an assault (saw a man run into the building and heard screams and sounds of a fight coming from inside). Roxanne Rojas opened the door and police saw she was hurt (there was blood on her, there was a large bump on her nose) and stated that she had been in a fight. 
· When the officers asked her to step outside so they could conduct a sweep of the apartment, Fernandez appeared at the door and objected. Suspecting that Fernandez had assault Rojas, officers arrested him and taken to the police station. 
· An hour later, officers returned to the apartment and told Rojas that they had arrested Fernandez. Rojas gave officers consent to search.  Police discovered gang paraphernalia, weapons, and clothing worn by the robbery suspect.
· Held: One occupant’s consent to search a premises is effective under the 4A as long as no other occupant who objects to the search is physically present. 
· An occupant who is absent due to a lawful detention or arrest stands in the same shoes as an occupant who is absent for any other reason.
(2) Exigent Circumstances

· in an emergency, police can search w/o a warrant if there is PC 
· Requirements:

· i) there must be exigent circumstances justifying warrantless activity, and 

· exigent circumstances: hot pursuit, emergency/safety, destruction of evidence

· ii) there must be PC that dangerous or suspicious activity is currently taking place
· “Under the exigent circumstances doctrine, officers may enter a home without a warrant to deliver emergency aid to an individual, pursue a fleeing suspect, or to prevent the imminent destruction of evidence. A prerequisite to gaining entry into a residence without a warrant under the doctrine is that the officers must have probable cause to believe that dangerous or suspicious activity is currently taking place.” 
· Kentucky v. King
· Limits on exigent circumstances

· SCOTUS made clear that “exigent circumstances” requires a serious enough offense to justify a warrantless entry

· Welsh v. Wisconsin – p. 175

· involves drunk driving – it wasn’t that serious of an offense in 1984

· Mr. Welsh is drunk and crashed his car and goes home to sleep

· police argued that the exigent circumstance here was Mr. Welsh’s alcohol level – if police wait, his alcohol level will change, and police will not get evidence showing his alcohol level to support drunk driving

· police entered his home w/o warrant and go into his bedroom ( court said this was not justified

· Court held that “whether there is reasonable necessity for a search w/o waiting to obtain a warrant certainly depends somewhat upon the gravity of the offense thought to be in progress as well as the hazards of the method of attempting to reach it”
(i) Hot Pursuit - Catch the fleeing criminal
· Threshold: 
· hot pursuit + 
· PC (dangerous or suspicious activity is currently taking place)

· limits on search:

· time – did everything happen close tgt in time?

· space – are police searching in places that would be reasonable to assume suspect would hide things from the crime?
· Warden, Maryland Penitentiary v. Hayden (p. 161) – search w/o warrant = no 4A violation
· Case brought up on habeaus corpus – this is saying you have the wrong body

· Hayden is saying that the police’s original entrance into my house was unlawful as no warrant

· Facts: 

· Police received a call from a taxi driver who witnessed an armed robbery and stated the suspect ran into a house. When the police arrived at the home, they knocked at the door and Hayden’s (defendant’s) wife answered. She let the police in to search the house.
· The police found Hayden upstairs and arrested him. During the course of their search, the police also found a gun, ammunition, and clothing that was consistent with the description given of the robber.
· D moved to suppress: 
· clothing that matches the description of the robber found in the washing machine, gun in a toilet flush tank, ammunition that was found in the home

· Held: exigencies of the situation made searching the home w/o a warrant imperative – no 4A violation

· police were informed that an armed robbery took place and that the suspected (armed w/ a gun) entered a private residence less than 5 mins before the police got there

· officers acted reasonably when they entered the house and began to search for a man of the description they received and for weapons which suspect used in the robbery or might use against the officers

· speed was essential and only a thorough search of the house for persons and weapons could’ve insured Hayden was the only man present and that the police had control of all weapons which could be used against them or to effect an escape

· the seizure occurred prior to or immediately contemporaneous w/ Hayden’s arrest, as part of an effort to find a suspected felon, armed, within the house into which he had run only mins before ( the permissible scope of search must be at least as broad as may reasonably be necessary to prevent the dangers that the suspect at large in the house may resist or escape

· are there any limits on HOT PURSUIT searches?

· time – did everything happen close tgt in time?

· court said police’s search was justified – all took place very quickly from when the taxi driver provided the info – all was close enough in time

· suspect knew police were pursuing him – that’s why he was running

· space – are police searching in places that would be reasonable to assume suspect would hide things from the crime?

· here, the places police searched was reasonable 

· Payton v. NY (p. 163) – arrest w/o warrant violate 4A 
· Distinguished from Hayden in that in Payton, police cannot enter a home w/o a warrant to make a routine arrest. In Hayden, police were pursuing a suspected felon.

· Facts: Police believed they had probable cause that Payton (defendant) was guilty of murder of a gas station manager. Without obtaining a warrant, the police went to his apartment at 7:30 in the morning to arrest him.
· Held: police cannot enter a suspect’s home without a warrant to make a routine felony arrest
· Mincey v. Arizona (not assigned)

· In Mincey, there Arizona had a state-wide practice that does not require police to obtain a warrant whenever it’s a murder case ( SCOTUS rejected this per se rule, exception to warrant requirements needs to be determined on a case-by-case basis 
· Court rejected exception to warrant requirement for murder scene

(ii) Destruction of evidence

· Threshold: 

· destruction of evidence + 

· Rule: police can make warrantless entry if there is an officer-created exigency if the exigency does not arise from the officer's unreasonable or unconstitutional conduct
· PC (dangerous or suspicious activity is currently taking place)
· Kentucky v. King – p. 167
· Facts: 

· police chasing a suspected drug dealer but they did not know which apartment (left or right) the suspect went into.  After smelling burnt marijuana emanating from the apartment, the officers knocked loudly on the door of the left apartment and announced their presence. This was the wrong apartment as suspect was in the right apartment. 

· After hearing the apartment’s occupants hurriedly moving around inside and on the belief that evidence might be destroyed, officers kicked down the apartment door and took three individuals into custody, including King (defendant).
· Rule: police can make warrantless entry if there is an officer-created exigency if the exigency does not arise from the officer's unreasonable or unconstitutional conduct
· Here, police smelled weed and heard noises consistent with destruction of evidence. Police K&A but entered w/o a warrant ( court said this was justified

(iii) Emergency/safety - safety of individual citizen inside home in emergency situation
· Threshold: 

· emergency/safety +

· Rule: police may enter w/o a warrant if there is reasonable basis to believe that an occupant of the home would be endangered if police were to wait to obtain a warrant before entering.
· key: if there is on-going violence or not (if see or hears noise) – if on-going violence, more likely to be viewed as an exigent circumstance

· Objective standard - were police justified for entering the home for safety purposes?

· PC (dangerous or suspicious activity is currently taking place)
· Brigham City, Utah v. Stuart (p. 166)
· Facts: At 3:00 a.m. police were called to a home for a loud party. Officers saw teens drinking alcohol in the backyard and a fight taking place inside the home. Several people were involved in the fight, and at least one person was injured. Police opened the door and announced himself, but no one heard. The officer then entered the home and yelled, at which point the fight stopped. 
· Held: police may enter a home without a warrant if there is an objectively reasonable basis for believing an occupant is injured or in immediate danger.
· objective standard - were police justified for entering the home for safety purposes?

· officer’s entry was objectively reasonable 

· officers responded to a 3am call about a loud party. They observed fight involving several people and at least one injury. 
· There was an objectively reasonable basis for believing that the injured person needed assistance and that there was an ongoing risk of injury to others in the home.
· officer’s manner of entry was also reasonable in this situation
· officer opened the screen door and announced their presence but nobody notice so the officers stepped into the kitchen and announced again – this announcement was at least equivalent to a knock on the screen door 

· subjective intentions of the police when entering home is irrelevant

· police see and hear something going on, they announce themselves at the backdoor of the house ( police said we are entering w/o warrant b/c worry about people’s safety

· Fisher applies Brigham City

· in this case, there was evidence of a safety threat 

· Holding: exigent circumstances (as an emergency) justified a warrantless entry of home when officers saw evidence of a recent injury and heard violent noises from house 
· very fact specific analysis

· Dissent: the Supremes are overturning and second guessing the trial court who heard the officer and was convinced it was not an emergency…and consistent decisions by the appellate courts who reviewed

· suggests deference to the evidentiary decision maker on the ground who heard the testimony

· dissent assert that appellate courts (like SCOTUS) should not second guess facts found by trial court
(3) Searches Incident to Arrest (SIA)

· General Threshold: requires lawful arrest (see Knowles v. Iowa)
· Knowles v. Iowa (p 214)

· Facts: police pulled Knowles over for speeding. The officer issued Knowles a citation (did not arrest him) and then searched Knowles’ car and found marijuana and pot pipe under the driver’s seat.  Knowles was then arrested for dealing with controlled substances.

· Held: SIA does not authorize the full search of a car after the issuance of a citation – requires lawful arrest
· Officers may perform a search incident to a lawful arrest as a per se rule.
· SIA happens contemporaneous with the lawful arrest itself - the moment police has PC to arrest a specific person for a specific crime, police can also perform SIA
· Police can search: 
· a person and containers on a person (always)
· the “grab zone” (Chimel) – scope of SIA
· If the defendant in car ( officers can search the passenger compartments only if satisfied Gant (unsecured & within reach OR reason to believe evidence of crime in car) 
· cell phone incident to arrest only under exigent circumstances (Riley - not assigned)
· Rule: police can seize and hold onto the cellphone, but police cannot search the cellphone. Police need a warrant to search the cellphone absent exigent circumstances.
(i) SIA at HOME

· Threshold: lawful arrest

· Arrest in home b/c Arrest WARRANT or exception (ex: exigent circumstances) 

· Note: police does not have search warrant to search inside home

· Limit: 
· search only grab area

· Police can search individual and any area that is within his immediate control (grab area) – Chimel
· Grab area is flexible in time and space

· Court expanded Chimel “grab area” rule to “reasonable zone” which includes area that police ask the arrestee to go in the home 

· area D was at time of arrest, even if D subsequently moved (ex: to a police car), or if D has been limited (ex: in handcuffs and does not pose threat – police can search area D arrested at

· if D moves to another area, police can search there too

· if police makes D go to another area (ex: to retrieve something), then police can search that area too

·  protective sweep of home

· when police believe that there could be weapons in a house (could be related to the offense they are there to arrest someone), police can do a protective SWEEP of home to ensure they have all suspects & dangers contained. If police find anything at that point, it’s fair game b/c or “plain view”
· If once police is inside the home and police have PC of others in the home (which police can detain if others are present in home at time warrant being executed – Michigan v. Summers), then police can search others without warrant

· see Ybarra v. Illinois (not assigned)
· Chimel v. California – p. 210
· Facts: Police arrested Chimel in his home pursuant to arrest warrant for the burglary of a coin shop. Chimel objected to police searching his house. But, police (w/o search warrant) conducted 45min-1h complete search of his house. Police even asked his wife to remove items from drawers and eventually the police found and seized a number of coins, medals and tokens.

· Held: SIA of home is limited to grab area and police’s complete search of Chimel’s house was too expansive.  Police may search a person and the “grab area”, which is any area that is within the person under arrest’s immediate control 
· Officer safety – suspect may be able to grab some weapon and use it to hurt the police
· Destruction of evidence – suspect may be able to grab some evidence and destroy it

· Takeaway: 

· when you get over the threshold of entering someone’s home with warrant to enter the home and arrest, police don’t get to search the entire home – can only search the “grab area”

· when police have an arrest warrant, this warrant will allow police to get through the threshold of the arrestee’s home and search the arrestee’s person and “grab area” – BUT cannot search other areas without getting search warrant

(ii) SIA at CAR

· Requirements:
· (1) Legitimate Arrest 

· b/c Arrest WARRANT or exception (ex: exigent circumstances)
· Court held in Knowles that the SIA exception does not authorize search of a car after the issuance of a citation (must be arrest)
· arrest of the driver or arrest of passenger (Thorton) both justify SIA of car
· (2) GANT: search of car (passenger compartment only) incident to arrest of D only if:
· (1) D is unsecured (i.e. not in handcuffs or back of police car) & in reach of car for weapons/evidence; OR 
· Chimel theory – destroy evidence or officer safety/ facts of Belton
· (2) reason to believe evidence of crime of arrest is in car

· for this prong, the standard is “reason to believe” which is between PC and RAS 

· RAS < Reasoning to Believe < PC
· Limit: (if have legit arrest and satisfy Gant, justify search of) can only search Passenger glove compartment
· U.S. v. Robinson – p.213
· Facts: Robinson was stopped by police for driving with an expired license. Robinson was arrested and police searched his car and found heroin.
· Held in Robinson that police may search a person and car incident to arrest of person who was a recent occupant in car 

· Rule: Yes, police can conduct search incident to arrest (of person and searchable area of the car – which Belton says is the passenger glove compartment only) applies even to arrests for expiration of driver’s licenses
· meaning, even if no reason to believe that the individual has weapons, as long as police has PC to justify lawful arrest of any crime,  can search car incident to arrest
· Pennsylvania v. Mimms (not assigned) 
· Rule: Police can order the driver out of the car during any lawful traffic stop 
· Ex: traffic stop for failing to stop at a stop sign or signaling – police can order driver out of the car
· Maryland v. Wilson (not assigned) 
· Rule: Police can order a passenger out of the car during any lawful traffic stop 

· Arizona v. Gant - p. 226

· Facts: 

· Gant was previously convicted of driving with suspended license.

· Then, officers received an anonymous tip that Gant’s house was being used to sell drugs.  Officers went to Gant’s house and left after Gant stated the owner of the house was out but would return later. Police then ran a search on Gant and found there was an outstanding warrant for his arrest for driving with a suspended license. 

· Police went back to the house and as Gant got out of his car, police arrested Gant and handcuffed him.  Gant, in handcuffs, was put in the back of a police car. With Gant secured in the police car, officers proceeded to search the passenger compartment of his vehicle and found a gun and cocaine.
· Rule: Police may search a vehicle after a recent occupant’s arrest only if the arrestee is within reaching distance of the passenger compartment at the time of the search or there is “reasonable to believe” that crime-related evidence is located in the vehicle.
· Held: SIA of Gant’s car violated 4A as he was secured in police car and no reason to believe that evidence of the crime he was arrested for (driving w/ suspended license) was in car.

· before arrest, police ran a search and found evidence of driving with suspended license – so no reason to believe there is evidence of driving with suspended license in his car

· Court distinguished facts of Gant and Belton 
· Gant – several officers and 1 D who was in handcuffs and placed in police car; crime was expired driver’s license which police already had evidence before arrest

· Belton – 1 officer and 4 people stopped on the road, arrested but not in handcuffs (ordered 4 people to stand apart on highway – unsecured and within reach of car), arrest was for drugs (which officer smelled and saw in car)

· Gant limited Belton as police can only search passenger compartment if (1) suspect is within theoretical “grab zone” or (2) there is evidence that led to arrest in car

· In Gant, evidence of drugs is excluded but he is still convicted of driving with suspended license
· New York v. Belton (Court discussed in Gant decision) – p. 225-231
· Fact: 1 officer stopped a car containing 4 people for speeding.  Officer smelled burnt marijuana and saw an envelope on the car floor labelled “Super gold” (associated with marijuana). Officer asked 4 people to get out of the car, placed under arrest, patted them down (but did not put then in handcuffs), and ordered them to stand apart on the road. Officer searched the car and found cocaine. 

· Court held that after a lawful arrest the police can search the arrestee’s person and if arrestee is unsecured and within reach of the passenger compartment, then can also conduct a contemporaneous search of the passenger compartment of the car, including containers in it.  
· Court assumed that articles inside the relatively narrow compass of the passenger compartment of a car are in fact generally, even if not inevitably, within the area into which an arrestee might reach.

· BUT, canNOT search trunk
· in Belton, when people are unsecured, police can only search ‘grab area’ which is the passenger compartment 

· passenger compartment is the area of a car designed for the seating of the driver and other passengers of the vehicle (interior) and includes:

· closed or open glove compartments, consoles, luggage, boxes, bags, clothing, and other containers located within passenger compartment  

· does NOT include trunk

· don’t need police to prove that the people could’ve reached into the car – just the theoretical “grab area” 

· Chimel rationale
· Constructive possession basis for arrest of driver & passengers Pringle (PC)

· Per se rule allowing search of passenger “compartment” and any “containers”

· can search containers (open or closed) that’s inside passenger compartment 

· Court also conclude that circumstances unique to the vehicle context justify a search incident to a lawful arrest when it is “reasonable to believe evidence relevant to the crime of arrest might be found in the vehicle.”
· Thorton v. U.S. (2004) (not assigned)
· Belton rule applies to “recent occupants” of cars

· If arrestee was recent occupant of the car (a passenger, not the driver), a search of the car is reasonable

· Was a difficult rule to apply pre-Gant
· after Gant, Gant decision made it more concrete when police can do SIA for car for recent occupants
5 Ways Police Can Search Car:
· (1) SIA (grab-able area) – common

· searching the person and in some circumstances, grab area is extended to the car
· (2 Automobile Exception – common

· have PC to search a car w/o warrant
· (3) Warrant (least likely)
· if police get a warrant to search a car 

· if police have a warrant to search a home, and if car is parked in the garage, police need to specifically add car to the warrant to search it
· (4) Consent
· rmb, “consent” in context to 4A = absence of threat

· if police stops you b/c of traffic stop and police ask to search your car and you agree = consent for police to search your car
· (5) Inventory search of car
· inventory searches are outside 4A

· Police need no justification besides a valid arrest to search a car that is impounded post-arrest ( not 4A search

· Illinois v. Lafayette (1983)

· ex: car accident b/c of DUI and several cars are taken to impound lot. The police gets to search the cars at the police impound lot. This is outside of 4A. This is to protect the police as police go and search the cars and take an inventory of everything in the car.  If in the course of inventorying, police finds empty alcohol bottle or unrelated to DUI like gun or drugs, that can keep as evidence and use against you (can even bring another charge b/c of this evidence). Police don’t need to establish that the search was lawful. Just need to show it was an inventory search.

(iii) SIA of PERSON 
· police can always search: 
· Search of person

· Including all containers on Person (ex: backpack)
**IMPORTANT: Plain View & SIA (how they work tgt – know this!)
· “…an object that comes into view during a search incident to arrest that is appropriately limited in scope under existing law may be seized without a warrant.” Coolidge
· In home:

· officer has arrest warrant (but not search warrant) to arrest someone inside the home – this gets police lawfully pass the threshold of the home

· once lawfully inside (executed arrest warrant), police has SIA includes “grab area” AND protective sweep (if believe weapons and others)

· officers can seize obvious contraband (drugs/guns) if in plain view during search of grab area or protective sweep

· this is why officers want to execute arrest warrant inside a home – can search grab area and look around in plain view

· In Car:

· Belton: Officer pulls Belton over for lawful traffic stop. While legitimately at driver window, officer saw in “plain view” marijuana and also smelled marijuana coming from car (“plain smell”), officer can seize the drug.  Either one (plain view or plain smell) independently would be enough to justify seizure of weed and further search based on PC to believe there is contraband in car.
(4) Automobile Exception
· Rule: cars and other movable vehicles can be searched w/o a warrant if there is PC that evidence of a crime is inside of a car.
· Threshold: 
· (i) motor vehicle = car 

· Factors to distinguish if vehicle is a car or home – objective inquiry (if any object observer would think vehicle is car or home)(Carney):

· the location where the vehicle is 

· whether it is readily mobile or instead, for example, elevated on blocks

· whether vehicle is licensed

· whether it is connected to utilities

· whether it has convenience access to a public road

· (ii) PC that evidence of a crime is inside of a car

· PC can attach to car itself or something in car – matters which of the 2 PC attaches
· If PC attaches to car ( then can search whole car & any containers inside car where stuff may be (no need for a warrant to look inside)

· If PC attaches to container ( then can search car to find container & then do not need warrant to search container.  At that point, search is over. Unless during the course of the search, police has additional PC to justify further search

· perhaps more searching is ok – go to list of exceptions and see what you can apply
· TIP: use a timeline to establish each moment when gov’t intrusion is increased and keep track of what justification is present at what point in time
· General principle: Scope of search always limited to the thing police have PC to search for
· **does not need arrest**

· Scope: Once automobile exception applies, police can search the entire car - trunk + all passenger’s possessions (Acevedo)
· Reason: Cars are mobile, expectation of privacy in a vehicle is less than in a home
· we allow cars to be regulated by the gov (register cars with gov, travelling on public highways etc.)
· **Rmb: Police can always obtain consent to search a car during a lawful traffic stop**
· If car is attached to the home ( need search warrant which specifically includes search of car:

· If the car is attached to the house, must specify the car search in the warrant - Coolidge v. New Hampshire (1971)

· Motorcycle parked in the driveway = Still need a warrant - Collins v. Virginia (2018)

· Carroll v. United States (note case – p. 201) 
· 1st case where SCOTUS articulated automobile exception

· Facts: Case took place during prohibition. Federal agents had PC that Carroll was transporting alcoholic beverages in his car in violation of the law and agents searched his car w/o a warrant.  Agents slashed the upholstery inside the car. 

· Held: search warrant is unnecessary where there is PC to search a vehicle stopped on the highway, car is movable, occupants are alerted, and car’s contents may never be found again if a warrant must be obtained ( police’s immediate search is permissible
· Court stated that search w/o warrant did not violate 4A and destroying the interior of a car is not unreasonable

· Carney reaffirms Carroll

· California v. Carney (p. 201)
· Facts: DEA agents received uncorroborated tip that Carney was selling weed out of his mobile home. Agents watched Carney and a youth go into the mobile home for over 1h. Mobile home was parked in a public lot and the windows, including the front windshield, were covered by shades or curtains. When the youth exited the mobile home, the police questioned him and he told them that Carney had given him marijuana in exchange for sexual contacts. The police then had the man knock on Carney’s door and when Carney answered the police entered the home and found evidence of marijuana in inside the mobile home. Carney was held in custody and agents took possession of the mobile home. Upon search, found additional marijuana inside the home.
· Issue: Did police’s search of Carney’s mobile home violate 4A?

· Held: no, Carney’s mobile home was a car (not a home) and without automobile exception (can search w/o warrant) because police had PC that there was evidence of the crime (possession of marijuana) inside 
· 2 justification of automobile exception:

· (1) vehicle is obviously readily mobile by turning the ignition key (if not already moving) – theoretical mobility
· (2) there is a reduced expectation of privacy stemming from its use as a licensed motor vehicle subject to a range of police regulation inapplicable to a fixed dwelling 

· Court recognized that motor home can function as a car and home.  When analyzing, need to also take into account these factors to distinguish if vehicle functions as a vehicle or home:

· the location where the vehicle is 

· whether it is readily mobile or instead, for example, elevated on blocks

· whether vehicle is licensed

· whether it is connected to utilities

· whether it has convenience access to a public road
· A few other notes with cars
· Coolidge: If a car is connected to the search of a house, it must be specified in a warrant

· Newer case

· Collins v. Virginia (5/30/2018)

· Motorcycle parked in curtilage in driveway – popo must get a warrant; automobile exception does not apply to car parked at home.

· Lafayette: Inventory Search allowed of a car if it is impounded

· Belton?

· Chambers v. Maroney (note case – p. 204) 

· Court expanded automobile exception to allow police to search w/o warrant even if the car has already been seized and is no longer mobile
· ex: police can search when car is at the police station. 

· Case about whether evidence seized from a vehicle that was taken to a police station and thoroughly searched w/o a warrant, which was done after arresting the individual.

· Held: that even if vehicle had been taken to the police station, and thus not movable, the auto exception still applies
· California v. Acevedo (p. 205) – search of containers 
· Facts: Police seized package which contained marijuana and police took the package to a post office to wait and arrest the person who came to claim it. Jamie Daza went to claim the package and police watched as Daza drove and entered his home carrying that package. Acevedo (defendant) went to retrieve package from Daza and put the package in the trunk of his car and drove away. Fearful of losing the evidence, the police followed him, pulled him over, opened the trunk and looked inside the bag, finding marijuana.
· Issue: whether police must obtain a warrant to open a container found inside a car when police have PC that the container, but not the car, contains contraband?
· Held: 

· If PC attaches to car ( then can search whole car & any containers inside car where stuff may be (no need for a warrant to look inside)

· If PC attaches to container ( then can search car to find container & then do not need warrant to search container.  At that point, search is over. Unless during the course of the search, police has additional PC to justify further search

· Takeaways:

· Does it matter at all any more whether the pc attaches to container or to car?

· YES!!

· PC still and always limited by what searching for 

· Police always must act “reasonably”

· If PC attaches to car – can search whole car & any containers inside car where stuff may be (no need for a warrant to look inside)

· If PC attaches to container, can search car to find container & then do not need warrant to search container.  At that point, search is over. 
· Unless during the course of the search PC develops or other justification arises for a further search 
· Wyoming v. Houghton (note case – p. 209)
· police can search passenger’s belongings/containers

· Searching a passenger’s property ( Also covered by automobile exception 
· Facts: Police stopped a car for speeding and driving with a faulty brake light. 4 ppl in car including driver. Officer observed that the driver had a syringe in his shirt pocket and asked him to step out of the car and place the syringe on the hood. Driver explained that he used the syringe to take drugs. 

· then, Police questioned passengers and searched through passenger’s purse and found needle with meth along with drug paraphernalia. 

· Held: search of the passenger’s purse did not violate 4A.

· passenger’s belongings, just like a driver’s belongings or containers attached to the car like a glove compartment, are “in” the car, and the officer has PC to search for contraband “in” the car.
(5) Plain view/plain smell/plain touch
: 

· Rule: If officers are lawfully present in a place, they may use all of their senses.
Plain View Exception
· Plain view is when the police officer physically seeing objects that plainly announce their criminality (i.e. contraband – guns and drugs)
· Plain view requirements:

· 1. Officer had the right to be in a particular location (lawful)
· 2. Objects announce their criminality (for sure drugs and guns)
· what objects announce their criminality?

· contraband – drugs & guns (doesn’t matter if gun is lawfully registered)
· (Limit) 3. Requires no further search to determine whether objects can be seized – Hicks
· police do not need to open anything, calling to check, or do any additional searches for police to determine if object is contraband
· ( Then police may seize whatever s/he plainly sees
· Plain view is not: 
· “plain view” doctrine may NOT be used to extend a general exploratory search from one object to another until something incriminating at last emerges  
· only where it is immediately apparent to the police that they have evidence (that is contraband) before them
· AND “plain view” by itself is never enough to justify the warrantless seizure of evidence 

· object must plainly announces their criminality (aka contraband)

· Horton v. California (note case – p. 197)
· Issue: May an officer submit a warrant application to search for item A when officer is really looking for item B (but no PC for B), and officer executes search warrant & find item B in plain view? 
· Yes, even if no PC to search for B, so long as police has PC to search for A

· there is no inadvertence requirement for plain view

· Example: in Whren, police stopped Whren based on traffic violation (objective basis) even though their real reason for stopping is based on that he matched a drug dealer profile = no violation 
· traffic violation it was a pre-textual stop – real reason: officer is profiling and stopping people that match a drug dealer profile

· Arizona v. Hicks (note case – p. 197) – stereos
· Facts: police was in a neighborhood and hears gunshots coming from apartment building and went to investigate.  There were exigent circumstances for police to enter the house without a warrant. Once inside the house, police saw several stereos. 
· Based on officer’s personal experience, he knew that there were a bunch of stereos recently stolen. 
· So officer picks up the stereo and looks under it to read the serial number and calls down to police station to verify if stereo (compare serial #) to determine if stolen stereo. Turns out, it was a stolen stereo.

· Issue: is picking up stereo, and calling station to check if the serial # shows stereo is stolen is within “plain view” doctrine?

· Held: No, moving stereo was an additional search that must be justified by PC – violated 4A
· BUT, taking action, unrelated to the objectives of the authorized intrusion (investigate gunshots), was a search unjustified by the exigent circumstance that validated the entry

·  “plain view” makes a distinction between “looking” at suspicious object in plain view and “moving” it even a few inches

· it does not matter if the search uncovered nothing of any great personal value – “a search is a search”, even if it happens to disclose nothing but the bottom of a turntable

· since it was not apparent that the item was contraband, officer needed to have PC for their search

· Plain view is only limited to items that are obvious contraband (guns and drugs)

· here, stereos could be lawful and unlawful and is obviously a contraband

· the seized stolen stereo is excluded from trial

· what could the police have done instead?

· once inside the home and saw stereos, police should’ve left the house and go get a warrant to go back to search the house for stereos 
Plain Smell Exception
· Requirements:

· 1. Officer had the right to be in a particular location (lawful)

· 2. Officer plainly smells something he associates with contraband 

· = officer has PC to search further (but NOT arrest)
· Ex: just b/c police can smell weed, does not mean they can arrest the person for possession of weed. Police can search for the contraband and seize it.  Then, Police has PC to arrest (if in public).

· Belton: officer plainly sees Supergold marijuana in car, and plainly smells weed coming from car. Either one of these alone would be enough to justify seizure of weed & further search based on PC to believe there is contraband.
· Paris Hilton: police stopped Paris Hilton’s car based on lawful traffic stop and officer smelled weed coming from the car ( this gave police PC to search the whole car (automobile exception) 

· Police finds and search Paris’s purse (per Horton, police may search any belonging in the car whether they belong to the driver or passenger) and finds cocaine (not weed) and she was arrested for cocaine possession.
Plain Feel Exception (related to Terry Frisk) 

· Requirements:

· 1. Officer had the right to be in a particular location (lawful)

· ex: RAS for Terry Stop and RAS that person is armed and dangerous to justify Terry Frisk

· 2. During frisk pat-down, officer plainly feels something he associates with contraband 

· item must plainly announces its criminality (requires no further search)

· = officer has PC to search further (but NOT arrest)
· Minnesota v. Dickerson (case not assigned - p. 198)
· Issue: What exactly can officer do while patting down the subject as part of Terry frisk?
· Rule: 
· Officer cannot “manipulate” objects (ex: cannot squeeze the object to figure out if it is contraband) 
· Only if “plainly feel” the object is contraband = police can search the person (ex: going into the coat pocket) for that object the officer plainly felt 
· and if it turns out not to be contraband, then no consequence unless person sues
· This means ( if officer plainly feel (from pat-down frisk) that the individual has drugs, then can seize ONLY if officer has PC from the plain feel that the pills officer felt are contraband (vs. prescription drugs)
· hard to meet b/c very difficult (impossible) to know from size of pill if it is drugs

· easier for weapons b/c shape of a gun is more distinct
· TAKE AWAY:
· Must be based on PC that the items “plainly felt” are contraband
· item must plainly announces its criminality (requires no further search) 

· Must know instantly what it is – must announce its contents
· Officer must be in a place where he has a right to be (search must be permissible)
· before officer is in a position they can plainly feel the person, officer must have RAS to Terry Stop, then have RAS person is armed and dangerous to do the frisk, and officer must be limited in the frisk

· so if frisk is to pat down for weapons, but if from plain feel that PC pockets contain drugs, then officer can look inside pocket for drugs 
(6) Terry Stop and Terry Frisk (based on RAS)
· See above

· RAS < PC

· single innocent acts combined together can justify RAS –Arvizu 
· like PC, RAS is based on TOC (objective inquiry)
· See Step 1 – Seizure > Terry

· See Step 2 – RAS defined, RAS & Mistake, RAS & CI
Terry Stop 

· Requirement: RAS that criminal activity is afoot 

· justified by objective RAS at its inception

· RAS needs to be specific as to why officer has RAS to believe this person may be committing a crime (must be more than a hunch)

· Terry stops cannot be justified by what officers find after stopping a suspect

· United States v. Arvizu (2002) - single innocent acts combined together can justify reasonable articulable suspicion

· Scope seizure: justify a brief investigatory stop

Terry Frisk

· Requirement: RAS that this specific individual is armed and dangerous

· What is RAS that someone is armed and dangerous?

· Seeing bulge

· Furtive movements – i.e. sneaky gesture/movement (try to hide something, hold a weapon, etc.)

· this can be very subjective

· and sometimes be b/c of racial profiling – rmb drug courier profile

· Reputation (if this person is known to carry a gun, etc.)

· Engaged in a particular crime 

· ex: daytime robbery usually require the robber to have a gun 

· CI Tip that person has a gun

· Q: what if a person is a drug user (not selling)? Can make argument that reasonable to have weapon since dealing with ppl who are drug dealers and they normally have gun so you have gun to protect yourself

· Scope of search: police is limited to a brief pat down of outer clothes, limited to where weapons likely could be

· Terry Frisk + ‘plain feel’ 
· Requirements:
· 1. Officer had the right to be in a particular location (lawful)
· ex: RAS that person is armed and dangerous to justify Terry Frisk
· 2. During frisk pat-down, officer plainly feels something he associates with contraband 
· item must plainly announces its criminality (requires no further search)
· = officer has PC to search further 
· police can also seize what they plainly feel without manipulation (ex: cannot squeeze) Minn. v. Dickerson
· Court drew distinction between “plain touch” (allowed) and police manipulating the lining of a persons’ clothes to look for evidence (not allowed)

· Court held that when the police frisk a person, they may seize any evidence that is apparent to their experienced “plain feel”
Terry v. Ohio (p. 394) 

· Facts: Officer in Terry observes two men walking up and down the block in the afternoon, looking inside of a store, and conferring with one another, a third man joins. Based on officer’s years of experience and patrolling the area for 30 years, suspect men of robbing that store. Officer believed they are armed (common for robber to carry weapon to commit a robbery)

· The officer approaches the men, asked for their names, and when the men mumbled in response to the officer, the officer grabbed & spun Terry around and patted him down (moment of seizure – Terry Stop)

· Officer patted down the outside of their jackets and felt guns.  Officer searched Terry and Chilton’s jackets and found 2 guns (Terry stop turned into arrest as officer had PC based on guns for arrest).

· If officer has RAS (includes officer’s experience) that criminal activity may be afoot, officer can detain individual for brief investigatory stop (Terry Stop). 

· If officer also has RAS that the individual detained is armed and dangerous, justifies a Terry Frisk, which is a pat-down of the outside clothing to plainly feel for weapons.

United States v. Arvizu (2002 – p. 409)
· Facts : Police saw van at border and stated following facts to support RAS to stop Arvizu

· censors were triggered and saw the minivan, which was the only car

· based on officer’s experience, minivan is favored by drug smugglers – Arvizu was driving a minivan

· van occupants’ behavior seemed abnormal
· driver looked stiff and rigid and tried to pretend didn’t see officer – normally, people look around their surroundings

· children’s knees looked usually high as if their feet were propped up by cargo on the floor

· children at one point started waving at the officer in abnormal patterns as if they were being told to do so 

· watched as the minivan avoid checkpoint

· officer checked the minivan’s registration and found that the van’s registered address was in an area populated by smugglers

· Arvizu was on the road trying to avoid checkpoint when officers were on their shift switch

· Court held from TOC view, there was an objective basis (RAS) that criminal activity was afoot for officer to stop the van 
What turns a Terry stop into an Arrest?

· (1) Movement of suspect

· when there is movement of the suspect by police from other place to another

· The movement of a suspect to the police station (see Dunaway)

· when police bring someone to police station, that really looks like arrest so police must have justification

· Court has made clear that if a person is detained for sustained interrogation = 4A arrest

· ex: arrest has occurred if police takes a suspect to police station for questioning

· Dunaway v. NY (note case p. 404)

· Court stated “detention for custodial interrogation, regardless of its label, intrudes so severely on interests protected by 4A as necessarily to trigger the traditional safeguards against illegal arrests

· Florida v. Royer (note case p. 404)

· Court held that taking a suspect from the public area of an airport into a small room constituted an arrest

· “an investigative detention must be temporary and last no longer than is necessary to effectuate the purpose of the stop….the investigative method employed should be the least intrusive means reasonably available to verify or dispel the officer’s suspicion in a short period of time.”

· Prosecution has burden to demonstrate that the seizure it seeks to justify on the basis of RAS was sufficiently limited in scope and duration to satisfy the conditions of an investigative seizure

· in both Hayes v. Florida and Davis v. Mississippi (note cases p. 404), Court held that taking a suspect to police station for fingerprinting was an arrest and need to be based on PC

· BUT note, both cases do not hold that fingerprinting, if done in the field as part of a brief encounter, always constitute an arrest

· (2) Duration/length of detention 

· If the duration of the stop goes beyond brief

· Terry contemplates only a BRIEF detention
· must analyze duration in the context of the facts in case to determine if it is “brief”

· What is “brief”?

· “Brief” is analyzed under the circumstances of each case

· There is no set time frame for what is “brief”

· Cases have said that 20 minutes is ok, while 90 minutes is too long

· US v. Place (note case – p. 404)

· Court found that detaining a person’s luggage for 90 mins was seizure under 4A

· Court noted that it had never approved a seizure of the person for the prolonged 90-min period as in this case

· But, Court has not imposed a rigid time limit in determining when a stop becomes are an arrest - US v. Sharpe (note case – p.405)

· officer detained the suspects between 30-40 mins while waiting for the arrival of a DEA agent 

· Court held this was a stop, not arrest b/c there was no delay “unnecessary to the legitimate investigation of the law enforcement officers”

· court recognize that there is no “hard-and-fast time limit” for when a stop becomes an arrest

· (3) Probably Cause

· if during the course of the Terry stop and/or Terry frisk the officer learns or finds something that gives officer PC, then police can arrest based on PC

· Ex: finding of gun on Terry from frisk, gives officer PC to arrest Terry for crime of possession of gun and attempted robbery with a gun

(7) Special Needs
· special need searches that are outside regular 4A analysis because there is no “individualized suspicion” and require less justification
· ex: police has PC to arrest A for assaulting B, PC allows police to stops A on street 

· PC is specific as to A (police needs to have justification specific to A)

· when there is a special need for broad group of people, police can search a broad group based on non-individualized suspicion of individuals police stop

· ex: DUI checkpoint, stop everyone in neighborhood re. murder, school

· with special needs, warrants do not need to be obtained, and often where less than PC is required

Special Needs Framework (to determine if there is a special need exception):

· 1) Is there a special need?

· Requirement: special need requires the need to be separate from traditional law enforcement
· 2) if there IS a special need, the reasonableness of the search is determined by balancing test:
· (i) intrusion on the individual– how extensive is the intrusion on individual

· instruction on the individual is low when compared to gov interest (justify special need)

· personal/bodily integrity

· information obtained from sample and how info is handled
· (ii) government’s interests – what is the gov’s interests?

· Gov interest that has to be special need that is separate from traditional law enforcement 

· Gov need has to be high

· purpose: ordinary wrongdoing?
· (iii) effectiveness – was it an effective search at getting to underlying issue

· narrowly tailored?

· special need search needs to be effectiveness at achieving gov interest
· WHAT IF THERE IS NO SPECIAL NEED? 

· If after doing the analysis you determine that either:

· (1) there is no special need that is separate from traditional law enforcement; or

· (2) when balancing gov interest and intrusion on individual, the gov interest < intrusion on individual, or 

· (3) the special search is not effective

· Then do traditional 4th A analysis:

· police need individualized suspicion

· police need a warrant or warrant exception to justify intrusion
Checkpoints
· Under 4A, the police can establish checkpoints if the state interest outweighs the intrusion into people’s privacy interests and the checkpoint is proven to be an effective means of achieving the state’s goal - Sitz

· Allowed: drunk driving checkpoint is a legit special need (Michigan Department of State Police v. Sitz – p. 294)
· intrusion on individual: 

· low intrusion 

· brief stops

· police only ask question about if drank alcohol 

· although hold up traffic for a bit, but doesn’t prevent ppl from getting to their destination

· gov interest: to see if drivers are intoxicated 

· legit gov interest because gov has interest in preventing death and protecting health and safety of citizen

· separate from traditional law enforcement b/c not stopping cars to see if there is contraband or committing criminal activity

· effective to get about the problem: yes, police stopping people who are driving on public roads to check for drunk drivers who can potentially harm others – also severs as deterrent for people to not drink and drive

· Allowed: checkpoints to intercepting illegal immigrants (US v. Martinez-Fuerte - case not assigned)

· Allowed: information checkpoints in neighborhood where crime (hit & run) took place and checkpoints are limited in stopping cars to ask about recent hit & run (Illinois v. Lidster – p. 300)
· **not all information checkpoints are legitimate special needs – need to compare to Lidster and do balancing test**

· Lister Facts: police setup information checkpoint where police stopped vehicles to ask them for info about a recent hit-and-run accident which killed a cyclist. 1 week later about the same time of night and same place, police set up checkpoint designed to obtain info about the accident from motoring public. Police asked motorists if they saw anything happening here the previous weekend and handed motorists a flyer with info of the accident. Stops were 10-15 seconds long.

· Lidster approached checkpoint and almost hit one of the officers.  Officer smelled alcohol on his breath and directed Lidster to a side street where another officer administer a sobriety test which revealed he was intoxicated. Lidster was arrested for DUI 
· intrusion on individual:
· stops are brief

· police not likely to ask questions designed to elicit self-incriminating info

· citizens usually react positively when police simply ask for their help

· government interests:

· primary purpose was to ask for info about a crime in all likelihood committed by someone who is not the motorist 

· info was to help police apprehend other individuals, not the vehicle occupants

· distinguished Edmond’s checkpoint purpose which was to determine if a vehicle occupant were committing a crime

· the law ordinarily allows police to seek voluntary cooperation from members of the public in investigating a crime – here, that is what police is doing

· Effective:

· checkpoint in Lidster was reasonable as police were investigating a death and had been hindered in the progress of obtaining other sources of info for the hit-and-run

· Lidster checkpoint intrusion was minimal and justified by the importance of the investigation

· NOT allowed: checkpoints to look for drug trafficking (City of Indianapolis v. Edmond – p. 297)

· Edmonds checkpoints - driver in each case is inspected for signs of impairment and open-view examination of the vehicle from the outside. A narcotics-detection dog walks around the outside of each stopped vehicle

· intrusion on individual 

· low intrusion - here, like in Place, sniff by a dog that simply walks around a car is “much less intrusive than a typical search”

· “the fact that officers walk a narcotics-detection dog around exterior of car does not transform the seizure into a search” – see Place, where exterior sniff of car does not require entry into car and not designed to disclose any info other than the presence or absence of narcotics

· government interests

· here, gov’s interests was not separate from traditional law enforcement – primary purpose was general crime control

· Court recognizes some other checkpoint whose primary purpose is related to ordinary crime control BUT there is some emergency/exigencies = do not violate 4A:

· For example: 4A almost certainly permit an appropriate tailored roadblock set up to thwart an imminent terrorist attack or to catch a dangerous criminal who is likely to flee by way of a particular route  exigencies created by the situation justify the checkpoint stop

· these examples differ from the circumstances under which officers might simply stop a car as a matter of course to see if there just happens to be a felon leaving the jurisdiction
· Effective?

· no - no relationship between driving and having contraband in the car

· Edmonds checkpoint does not qualify for special needs - traditional 4A analysis – not justified

· there is no relationship between driving and having contraband in the car ( so stopping everyone just to see if they happen to have drugs in the car requires police to have individualized suspension for stopping cars

Suspicionless Searches (Drug Testing)
ALLOWED:
· Employment drug & alcohol tests for railway employees involved in train accidents or violating particular safety rules - Skinner v. Railway (p. 318)
· In Skinner, federal gov agency regulation which required private railroad companies to test their workers
· Court stressed the need to ensure the safety of the traveling public = special need

· there is a relationship between railroad employees not being drunk/high on the job and preventing harming the public 

· privacy expectations of the employees were diminished by their working in “an industry that is regulated pervasively to ensure safety”
· Drug tests permissible for US Customs Service employees who seek transfer or promotion to positions involving drug interdiction or requiring employee carry a firearm - National Treasury Employees Union v. Von Raab (p. 318):
· there is compelling gov interests in preventing the promotions of drug users to positions where they might endanger the integrity of the nation’s borders or the life of citizens

· “special needs” – need to ensure that those handling weapons or involved in drug interdiction themselves be free of drugs to protect the nation’s borders and citizens

· BUT, Court struck down drug testing for customs workers who handles classified documents
· School drug testing for students participating in athletic events - Vernonia School Dist. 47J v. Acton (p. 319)

· Facts: School district had increasing drug problems among students – concerned about health and safety (expert at trial explained the bad effect drugs had and school coaches witnessed drug induced severe injuries to student atheletes).  Found that student athletes were drug users and were leaders of the drug culture b/c student athletes played a prominent role in the town’s life and they were admired by the community. School districts’ other efforts to address drug problem did not work so created drug testing policy which required student athletes to do drug test.

· student athletes produced urine sample while being monitored (from outside the stall for girls and from 12 feet away for boys). Urine is tested for amphetamines, cocaine, and marijuana.  School can request for LSD testing. Lab is 99.94% accurate. Record is kept strictly confidential – only superintendent, principals, VPs, and athletic directors have access to test results, and results are not kept for more than 1 year. Records are not turned over to the police.

· intrusion on individual

· public school students are routinely required to submit to various physical exams and vaccinations – students in school environment have lesser expectation of privacy than members of the population generally
· student athletes have even less expectation of privacy b/c 

· need to ‘suit up’ for practice, shower and change in school changerooms (usually, the change rooms do not have individual rooms)

· athletes chose to ‘go out for the team” – they voluntarily subject themselves to a degree of regulation even higher than the general student body

· urine sample monitoring is no more intrusive than public restrooms

· results of tests are disclosed only to a limited number of school personnel on a need-to-know basis, and testing results are not turned over to police or used for any internal disciplinary function 

· government’s interest
· nature of the concern: deterring drug use by students
· school had custodial responsibility and authority over students
· clear based on evidence that there is an increasing drug issue that affects large part of the student population

· given that drugs severely impacts youth’s body (physical and psychological) and has already led to severe injuries, important gov interest

· effectiveness

· evidence that drug problem is largely fueled by the “role model” effect of athletes’ drug use, and of particular danger to athletes ( this is effectively addressed by making sure that athletes do not use drugs

· although there could be a less instructive means (drug testing on suspicion of drug use), Court stressed that ‘reasonableness’ under 4A does not require the  least intrusive search practicable

· drug testing is reasonable b/c (1) the decreased expectation of privacy, (2) relative unobtrusiveness of the search, and (3) the severity of the need met by the search 

· BUT does not mean all suspicionless drug testing will be reasonable ( here, the most important element is that the drug testing policy was undertaken in furtherance of the gov’s responsibilities, under a public school system, as guardian and tutor of children entrusted to its care.

· School drug testing for students participating in extracurricular activities - Board of Education of Independent School District 92 of Pottawatomie County v. Earls (p. 327)
· Facts: school district instituted a drug testing policy for all students participating in extracurricular activities. Test requires the student to produce a urine sample while being monitored from outside the stall. Test results are kept confidential and never turned over to police.
· intrusion on individual:

· like Veronia, students have a reduced expectation of privacy and are often required to undergo medical exams or vaccinations for the good of all. Students that participate in extracurricular activities, like athletes, voluntarily submit themselves to additional regulation.
· policy intrudes even less upon privacy than the policy at issue in Vernonia. Male and female students are monitored from outside the stall

· gov interest:
· school interests in protecting students from the nationwide drug epidemic is compelling.  Drug use poses significant health risks to all children, not just athletes.
· there is a nationwide drug epidemic and makes the war against drugs a pressing concern in every school.  

· Also, here the school presented specific evidence of drug use at the schools

· effectiveness:

· less nexus between all students doing extracurricular and using drug when compared with Acton

· the fit here, although not as tight as in Vernonia (testing athletes and there was finding that drug use fueled by role model effect of athletes’ drug use), ‘reasonable’ does not require only testing the group of students most likely to use drugs – but rather consider the constitutionality of the program in the context of the school’s custodial responsibility
NOT ALLOWED
· Georgia law requiring candidates for state office to pass a drug test - Chandler v. Miller (p. 318)
· although society has interest and relatively unintrusive conditions, Court found law invalid

· we as a society want to make sure our state office people do not have a drug issue 

· relatively unintrusive conditions: candidate goes to personal physician and then candidate is responsible for dissemination of results.
· BUT

· no evidence of a drug problem among Georgia State’s elected officials

· those officials do not typically perform high-risk, safety-sensitive tasks

· the need here is “symbolic” not “special”

· “the proffered special need must be substantial – important enough to override the individual’s acknowledged privacy interest, sufficiently vital to suppress the Fourth Amendment’s normal requirement of individual suspicion.”
· the relationship being high on drugs and doing your job as a state official is not to the same nexus as (1) someone holding a customs job requiring to use a firearm or dealing with drugs or (2) someone driving a train transporting members of the public and thus the train conduct is responsible for the lives of everyone on the train by not being high on drug

· Public hospital tested pregnant women’s urine sample for cocaine w/o consent nor PC - Ferguson v. City of Charleston (p. 335)

· Facts: In response to an increase in the number of pregnant women using drugs, hospital worked with police to setup a drug testing policy and began ordering drug screens to be performed on urine samples from pregnant patients who were suspected of using cocaine. Screenings were performed without a probable cause or informed consent and if results test positive for drugs, notified police and were prosecuted.
· intrusion on individual:
· patients have compelling privacy expectation that their info will be kept confidential

· here, hospital shared positive drug testing results with the police w/o patient consent

· distinguished from previous cases permitting suspicionless drug testing of employees or students in public school

· there, employees and students informed of testing

· employer and school did not share the results with police or other third parties
· the consequence of a positive test was loss of a promotion or suspension from extracurricular activities
· gov interest

· here, the primary purpose of the police from its inception was for general interest in crime control

· hospital worked with police to create the policy, and the policy was designed to comply with police procedures
· in previous cases of drug testing, the primary purpose/concern was for the health and safety of public and students by deterring drug use

· police does not discuss different courses of medical treatment for either mother or infant, aside from treatment for mother’s addiction

· effective: yes

· although effective at targeting pregnant women with drug problems, but high level of intrusion and gov’s interests is not separate from traditional law enforcement concern – no special needs justification

Suspicionless Searches (Probation Search)
· Griffin v. Wisconsin (1987): Wisc. Reg permitted search of probationers’ homes on reasonable grounds (something less than PC)
· rmb: 4A search requires warrant based on PC

Schools Searches (based on RAS, not PC)
· RULE from TLO:

· The legality of a search should depend on the reasonableness of the search under all the circumstances. (TOC)

· Determining the reasonableness of any search involves a determination of whether: 

· (1) the search was justified at its inception, and 
· search must be based on RAS (before search)
· (2) whether, as conducted, it was reasonably related in scope to the circumstances that justified the interference in the first place. 
· ex: if school official is looking for tobacco and where are you looking for the tobacco? In the student’s underwear or backpack?

· searches by school officials must be "reasonably related to the objectives of the search and not excessively intrusive in light of the age and sex of the student and the nature of the infraction." Redding
New Jersey v. T.L.O. - p. 302
· Court held that school searches done by school official or police are a special need 

· school officials could search a student’s purse based on RAS (no need for warrant or PC) 
· BUT required a careful balancing of gov and private interests
· Facts: School principal searches purse of student who he suspected of violating the school’s anti-smoking policy.
· Court said that school search under 4th A is ok when there are reasonable grounds for suspecting that the search will turn up evidence that student violated or is violating either law or school rule.
· school rules are usually not illegal under the law

· ex: uniform requirements, no tank tops, etc. 
Safford v. Redding – p. 302 (underwear case)
· Facts: School official suspected Redding of having prescription strength ibuprohen. Redding was 13 year old girl / 8th grader in school. School official directed school nurse to perform a strip search. Redding was directed to undress down to her underwear and then pull out her bra and panties and shake them. This exposed her breasts and pelvic area. Redding described this as embarrassing, frightening, and humiliating. No pills were discovered.
· Held: search was unreasonable/violate 4A as no reason to suspect drugs presented a danger or were concealed in the intimate places of her person.

· searches by school officials must be "reasonably related to the objectives of the search and not excessively intrusive in light of the age and sex of the student and the nature of the infraction."
· What is WRONG with the search conducted here?

· the school officials search Redding’s underwear – not reasonably related in scope to the circumstances that justified the interference in the first place
· suspect of having pills, likely won’t find behind her bra or underwear

· very intrusive search on a very young girl for a potential offense that is extremely minor!
DNA
· Collection of DNA by cheek swab of an arrestee does not violate an individual’s 4A rights when that arrest is for a serious offense and is supported by PC.

Maryland v. King (2013 - p. 349)
· HOLDING: 

· Collection of DNA by cheek swab of an arrestee does not violate an individual’s 4A rights when that arrest is for a serious offense and is supported by PC.
· this means, if you are arrested for serious offense, which is supported by PC, your DNA can be collected on that basis alone, AND

· even if you were acquitted at trial, your DNA is still kept and held in database for the rest of your life and police can also run your DNA against past crimes

· Facts: 

· In 2003, an armed man broke into the victim's house and raped her. Police were unable to determine the man's identity from the woman's description, but police were able to get the man's DNA. 

· In 2009, Alonzo King was arrested for an unrelated assault – 1st and 2nd degree assault for menacing a group of people with a shotgun. During booking, as was standard practice for serious offenses under Maryland law, the police used a cotton swab to take a DNA sample from the inside of King's cheek. The DNA was run through a law enforcement database, and officers found that it matched the DNA of the perpetrator from the 2003 rape.

· Police only held onto the DNA info to identify King against the DNA took from the rape case in 2003 (not holding onto any other info taken from DNA)

· like Katz, the DNA info police held is limited in scope 
· Impact beyond MD? now, we have federal DNA database in addition to state DNA database – so can test suspect’s DNA against both database

· INDIVIDUAL PRIVACY INTERESTS

· cheek swab is a minimal intrusion – easy, painless and very quick

· arrestee’s expectation of privacy once in custody is severely reduced since police already has PC or warrant based on PC that individual committed a crime

· the way police used the DNA does not reveal that much info other than the person’s ID and police’s use of DNA is only for ID purposes

· GOVERNMENT LEGITIMATE INTEREST
· accurate ID so police knows who they are dealing with

· ensure safety of police and existing detainees 

· potentially freeing a person who has been wrongfully convicted 

· determining with more accuracy whether and to what extent bail should be offered
· effective means and given minimal intrusion and legitimate gov interests, taking DNA is a special need

(8) Probation and Parole Searches - homes & cars

· warrantless & suspicion-less searches are upheld on basis of the individual being on probation or parole

· usually, individual has to agree to be searched at any point as a condition of release for probation & parole

· they have to agree to be searched while released for probation or parole

· have been upheld by Court

· so if police find a probationer or parolee, can search w/o PC ( this means the police has to know the person is on probation or parole
· so if you live with someone who is on probation or parole, know that the police can enter your home and search your home w/o PC ( but does not extend to a search of your bedroom
Step #5: What remedy follows? ER or exception?
· The remedy following a 4A violation is the exclusionary rule, which has been incorporated against the state (Mapp v. Ohio). Exclusionary rule suppress the evidence obtained in violation of the Constitution and thus evidence cannot be used at trial against the defendant. 

· The rationale behind why ER should apply to evidence found in violation of 4A is judicial integrity and deterrence (police misconduct).  Exclusionary rule is only applicable when the deterrence benefits outweigh the substantial social costs. Court has stated that ER applies when the police misconduct is deliberate/purposeful, systemic/recurrent. One-time isolated negligence is not enough to trigger ER. See Strieff and Herring.
· Deterring police:

· officers know if violate Constitution, the fruits of their efforts will be excluded – so police will refrain from violating Constitution

· SCOTUS has stated that the exclusionary rule is “a judicial created remedy designed to safeguard 4A rights through its deterrence effect” US v. Calandra

· judicial integrity:

· courts are tainted if they convict people based on illegally obtained evidence

· sometimes, the concern is that illegally obtained evidence is unreliable and could lead to conviction of innocent people
When do you have standing to challenge 4A (who can assert ER)? 
· standing limits when evidence can be excluded as to each individual defendant. 

· Under standing, only when your personal 4A rights (SEP and REP - Katz) are violated can you challenge 4A violation and assert ER as a remedy of that violation (Rakas).  
· **need to do a separate SEP and REP analysis (technically 2 SEP/REP analysis – (1) is it a search and (2) standing to challenge 4A)**
· Court held in Brendlin that once a car submits to authority by pulling over, everyone including passenger is seized and can challenge 4A violation and assert ER. 
· Court has held that overnight guest in someone’s home has a REP there and thus 4A protection. Overnight guest can has standing to challenge 4A. See Minnesota v. Olson.

· Court has held that persons visiting an apartment (someone else’s home) for a short-period of time, for temporary business purposes, have no REP and therefore no 4A protection, cannot not bring the exclusionary rule (see Carter)

· What about social guests? Likely social guests in someone’s home have REP but SCOTUS has not yet ruled on this issue 

· What if someone uses their home as their office?

· Ex: You are seeing psychologist at the psychologist’s home

· analyze if psychologist is treating home as home or office

· if have a dedicated room in house for treating patients, then that room is an office and does not get 4A protection of home

· In US v. Payner, Court found Payner lacked standing to challenge police’s search of the banker’s hotel room because only the banker’s 4A rights were violated (Payner’s 4A rights were not violated).

· Facts: IRS was investigating Mr. Payner and found out Payner and his banker went to dinner. IRS went to banker’s hotel room (which is considered the banker’s “home” for the night as he paid for it and has SEP and REP – thus hotel room is protected by 4A). IRS waited until Payner and banker are at dinner and break into banker’s hotel room (they don’t have warrant nor key) and found documents (took briefcase) to use against Payner.

· Payner filed motion to suppress the documents IRS seized from banker’s hotel room but rejected motion as he lacked standing. 

· in Herring, Court held that ER applies only to deliberate or reckless violations of 4A or those that are the result of systematic government/police policies

· ER does NOT apply to negligent or good faith violations of 4A 

· sole purpose of exclusionary rule is to deter police misconduct
· Further, in Davis, court held that ER does not apply when police follow the law as it existed as of the time of the search, even though the law changed while the case was pending on appeal

· Violation of K&A does not trigger ER because the high social costs (good evidence and letting guilty go free) is too high and minimal deterrence

· Hudson v. Michigan (2006 – p. 452)
· grave adverse consequence that exclusion of relevant incriminating evidence which is the risk of releasing dangerous criminals into society

· generate constant flood of alleged failures to observe the rule

· police refrain from timely entry after K&A – the amount of time officers must wait is uncertain so if the rule applies then it could mean the evidence is excluded so officers will be more included to wait longer than what is required – which can produce preventable violence against officers and destruction of evidence in cases

Rakas v. Illinois (1978 – p. 480) – still good law
· Facts: 

· The police pulled over a car that fit the description of a car used in a robbery of a clothing store. The police ordered the four occupants (Rakas, another man, and 2 female companions) out of the car. Upon searching the vehicle, the police found a box of rifle shells in the glove compartment (which was locked) and a sawed-off rifle under the front passenger seat. 
· Rakas (defendant) and another man in the car were arrested. Neither Rakas nor the other man had been driving the car, neither owned the car, and neither claimed he owned the shells or the rifle. The owner of the car was the driver at time of seizure & search.

· SCOTUS – affirmed – burden on movant of motion to suppress to establish his/her 4A rights were violated by the challenged search or seizure

· Issue: whether a passenger who does not own the car nor the evidence seized in a search of the car can raise exclusionary rule?

· Held: No – passenger has no expectation of privacy to the car  ( Brendlin expanded Rakas 

· Rakas is good law for the idea that only when your personal 4A rights (SEP and REP - Katz) are violated can you challenge 4A violation and assert ER as a remedy of that violation
CARS – Brendlin v. CA (p.491)

· Issue: is a passenger seized when car pulls over in a traffic stop?
· Brendlin’s narrow holding: when car pulls over for police, that is seizure and moment car pulls over = everyone in car is seized
· Facts: police pulls car over to verify the permit matched the vehicle (officer later admit traffic stop was BS – nothing unusual). Officer recognized one of the passenger was one of the Brendlin brothers and learned that he had an outstanding warrant as violated parole. Officer saw Brendlin open and close the door and officer arrested him and did SIA and found syringe cap. officer arrested driver and did SIA of driver and found drug paraphernalia and also drug paraphernalia in car. Brendlin challenged that initial traffic stop was a 4A violation.
· SEIZURE

· Seizure is when police “by means of physical force or show of authority terminates or restrains his freedom of movement through means intentionally applied”
· Seizure test is if “in view of all the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave.”

· “during a traffic stop an officer seizes everyone in the vehicle, not just the driver”
· When does a passenger submit to show of authority – applying Hodari D.:

· “when one sitting in a chair, one submits to authority by not getting up from chair”

· Court holds that Brendlin was seized when car came to a halt and can challenge 4A violation and assert ER

· Takeaway:

· passengers in car has a reasonable expectation of privacy + is seized at the moment of car stop, but unlike in Rakas, the defendant in Brendlin did not claim that his 4A rights were violated by the search of the vehicle that he was a passenger in, he claimed that the traffic seizure was an unlawful seizure of his person

· Court concern in Brendlin
· “The fact that evidence uncovered as a result of an arbitrary traffic stop would still be admissible against any passengers would be a powerful incentive to run the kind of “roving patrols” that would still violate the driver’s 4th A right.”
· larger incentive to get police to follow the C – the individuals in car is all seized and have standing to assert ER
Minnesota v. Carter (1998 – p. 487)
· Crime / time? during War on Drugs – possession to distribute
· What was the search? 


· police got tip that CI saw through window of apartment that 3 people were bagging white powders – police went to apartment and observed same thing from same window

· notified HQ to obtain warrant and police observed 2 men exiting the building and stopped them as they got into a car. 

· police searched their car 

· also searched apartment which belongs to Kimberly Thompson – she let them use her apartment to package cocaine and in exchange she gets some cocaine 
· What was the problem w/ search? 

· initial problematic search: police looked in between the blinds – peering through blinds in a way that is looking inside the home (this was a search w/o warrant!)

· police didn’t arrest Thompson but only Thompson’s 4A rights were violated by the search

· Then, was subsequent search of the car based on RAS or PC?

· RAS for police to stop Carter’s car is NOT legal if the initial search (peering into window) was illegal 

· so RAS/PC based on an illegal search, then RAS/PC is illegal

· issue: can Carter challenge ER here?  

· i.e. does Carter have REP inside Thompson’s home?

· Court held: Carter and Jones did have no REP inside Thompson’s house as they were there for short-term business purpose and thus initial search of looking through window did not violate their 4A right and cannot challenge ER.

· Takeaway:

· The 2 men, Carter & Jones, do not have a legitimate expectation of privacy / REP so they cannot raise the illegality of the original search (their 4A rights were not violated because no REP in Thompson’s home) 

· No REP in house if interest is short-term and business-related
· ex: even if Carter was Thompson’s bf, Court likely still come to same conclusion – Court’s basis was that happened during the day, business-related and paid Thompson in cocaine
· ex: if Carter visiting Thompson in bf-gf status, then Carter’s 4A rights would be violated but Johns’ 4A rights would NOT be violated (Carter has REP but Johns does not)
· persons visiting an apartment for a short-period of time, for temporary business purposes, have no reasonable expectation of privacy and therefore no 4A protection, cannot not bring the exclusionary rule
Minnesota v. Olson (not assigned)
· Facts: Police go to Olson’s gf’s house (staying overnight) & get him

· Held: overnight guest (like Olson) in another’s house has REP and has 4A protection in house. Olson can challenge 4A violation and has standing to assert ER.
· Olson limits Rakas to cars
Herring v. US (2009 – p. 466)

· Facts: Police found in database an arrest warrant issued in another county for Herring (D) and police asked for the other county to fax a copy of the arrest warrant as confirmation. While waiting for a copy, the police pulled D over and arrested him and did SIA which uncovered meth on D’s person and gun in D’s car. It turns out there was a technical error and D’s warrant was actually recalled but for whatever reason it was not in the database.
· Court held that ER is not applicable as the error was the result of isolated negligence attenuated from the arrest. 
· here, the police did nothing improper – the error was noticed so quickly b/c police requested for a fax confirmation of the warrant

· there was no wrong conduct to deter

· Rule: To trigger exclusionary rule, police conduct must be sufficiently deliberate that exclusion can meaningfully deter it, and sufficiently culpable that such deterrence is worth the price paid by the justice system ( exclusionary rule serves to deter deliberate, reckless or grossly negligent conduct, or in some cases recurring or systemic negligence
· here, the mistake did not rise to that level

· Dicta: If police were reckless in maintaining a warrant system, or knowingly made false entries to lay the groundwork for future false arrests, exclusion would certainly be justified

Davis v. US (2011 – p. 474)
· Facts: 2 years before Gant (limited SIA in car) police pulled over D for traffic stop and arrested D for giving false name to police and other individual in car for DUI. While D was handcuffed in the back of police car, police searched passenger compartment of D’s car per Belton.  While Davis’s appeal was pending, Court decided Gant which limited Belton and made police’s search of D’s car 4A violation as Ds were secured and no evidence of crime of arrest in car.

· Court explained that at the time of arrest and SIA, police relied and acted in compliance with Belton decision and thus police did nothing wrong.

· Held that ER does not apply when police follow the law as it existed as of the time of the search, even though the law changed while the case was pending on appeal.

“FRUIT of the poisonous tree” and FRUIT Exceptions
· if a 4A violation led to the discovery of evidence and more evidence (fruit) develops down the line from that initial illegality (poisonous tree), then evidence seized that flow from primary illegality must be suppressed by ER, unless meet 1 of the 3 exceptions.
· fruit = evidence

· poisonous tree = primary illegality

· if there is a primary illegality ( ALL evidence that come from it is excluded, UNLESS meet 1 of 3 exceptions
FRUIT EXCEPTIONS: 
· Attenuation – if the link between the illegal police act and the evidence is too attenuated b/c of intervening circumstance which dissipated taint of initial illegality, then evidence is admissible (for ER to apply there must be a substantial causal connection between the illegal police behavior and the evidence)

· see WONG SUN (confession is not suppressed b/c initial taint dissipated due to attenuation (he was released and 5 days later voluntary went back to police station to confess)
· see Brown v. Illinois
· Miranda warnings alone does not purge the taint of an illegal arrest

· Factors: 

· (1) the time elapsed between the unlawful police misconduct and the finding of evidence
· temporary proximity” between the unconstitutional conduct and the discovery of evidence to determine how closely the discovery of evidence followed the unconstitutional search

· if close in temporal proximity = favors suppression as precedents 

· (2) presence of intervening circumstances = favors admission of evidence
· ex: pre-existing, valid, untainted arrest warrant(Strieff)

· (3) the egregiousness (purpose and flagrancy) of the police misconduct
· favors exclusion only when police misconduct is most in need of deterrence (i.e. when it is purposeful or flagrant)
· Systemic/purposeful or recurrent police misconduct = favors suppression

· one-time negligence = favors admission

· See Utah v. Strieff
· discovery of the warrant is an intervening circumstance that dissipated the taint of the initial 4A violation and therefore the evidence recovered as fruit was admissible
· Brown factors:

· (1) the time elapsed between the arrest and the statement
· here, discovered drug on Strieff’s person only minutes after illegal stop

· (2) presence of intervening circumstances

· here, warrant was valid and predated police’s investigation, and it was entirely unconnected w/ the illegal stop

· (3) the egregiousness (purpose and flagrancy) of the police misconduct
· officer was at most negligent (isolated incident): when stopped Strieff, police made 2 good-faith mistakes

· purpose was to ‘find out what was going on in the house” and nothing prevented police from approaching Strieff to ask this question

· but, these errors in judgement hardly rise to a purposeful or flagrant violation of Strieff’s 4A rights

· after unlawful stop, police conduct afterwards were lawful

· despite the unlawful stop was in close temporary proximity to arrest, that consideration is outweighed by 2 factors supporting admitting evidence
· Live witnesses cannot be suppressed as a FOPT
· US v. Ceccolini (1978)  

· when police illegality leads to the discovery of an eye witness, the live witness cannot be suppressed and will always be allowed to testify

· there will always be attenuation if police finds live human witness during primary illegality
· Court also found that stmts obtained after a 4A violation did not have to be excluded b/c the taint was sufficiently attenuated

· Rawlings v. Kentucky – D was illegally detained in his home while the police went to otbtain a search warrant. Rawlings made incriminating stmts during this time and issue was whether these stmts had to be excluded

· Court said the taint was sufficiently attenuated so as to allow stmts to be admitted b/c lack of flagrant misconduct, lack of coercive atmosphere, and stmts were spontaneous result of the discovery of evidence

· New York v. Harris – court found that a stmt made by a suspect at the police station was admissible, even though it followed an illegal search of the suspect’s home. Court held that evidence from the warrantless search would need to be excluded, but the subsequent stmts, which was made at a difference place and time from the search, was admissible
· Independent source – if the evidence police obtained in violation of 4A can be obtained through a source independent of the police misconduct and untainted by the illegal actions of the police, then admissible 
· see Murray v. US

· Inevitable discovery – if police can demonstrate that they inevitably would have discovered the evidence by lawful means, w/o a violation of 4A, ER does not apply and evidence is admissible 
· see Nix v. Williams
WONG SUN - Attenuation
· Players in the case:

· HOM WAY

· JAMES WAH TOY (not 100% sure goes by “Blackie Toy”?)

· JOHNNY YEE

· WONG SUN = nickname “SEA DOG”
· TIMELINE 

· Police Arrest HOM WAY (HW) & he snitches about “Blackie Toy” & Blackie Toy is the proprietor of a laundry
· HW does not have history of giving info to police before his arrest
· Search JAMES WAH TOY (JWT) laundry & house w/o warrant; police obtain stmts
· based on info given by HW, police goes to laundry but search did not turn up drugs found 

· the sign stated “Oye’s laundry” and not 100% sure that Blackie Toy was JWT 

· JWT admitted to drug usage 

· JWT snitches about Johnny Yee (JYEE)
· police violated 4A rights of JWT by going to his laundry w/o warrant and going into JWT’s house w/o warrant and conducted unlawful search 
· Police go to JYEE House and seized drugs; stmts
· Note: JYEE doesn’t get to complain to about violation of JWT 4A right violation
· Police Station: get stmts from JWT & JYEE which lead police to WONG Sun
· concrete info that WONG Sun = Sea Dog
· Police arrest WONG SUN in his house and search house w/o warrant
· exception to warrant for entering WONG SUN’s home? No

· PC? No

· despite unlawful search of his apartment, police found no drugs
· no PC to arrest Wong Sun

· even though his 4A rights were violated, but no evidence so nothing for Wong Sun to suppress at this point
· WONG SUN & JWT are arrested, arraigned, released & THEN give unsigned confessions
· after being released, WONG SUN was home for 5 days and then decided to go back to the police station to confess 
· Evidence at issue for suppression
· JWT (“Blackie”):

· stmts made by JWT in his bedroom at time of arrest (admitting to drug usage & tying him to drug dealer as stated he knows JYEE who sold him drugs)

· JWT’s unsigned pre-trial statement

· HEROIN surrendered by JYEE in his bedroom
· can heroin be used against JWT? 
· Yes - JWT has not standing to challenge this evidence as JWT’s 4A rights were not violated by police’s search of JYEE’s house
· WONG SUN’S unsigned pre-trial statement (he went back to police station to confess) 
· ( this is the evidence to suppress in the case

· WHERE IS THE TREE? 3 TREES (from which fruits came from)
· (1) illegal arrest of JWT (“Blackie”)

· found no drugs, but confession – confession can be suppressed b/c of unbreakable line from JWT illegal arrest-YEE-TOY

· BUT: JWT has NO STANDING to object to illegal search of JYEE (which yield the heroin – so heroin can come in to use against JWT)

· what about this pre-trial stmt?
· (2) Illegal arrest of JYEE: drugs

· JYEE NOT CHARGED – nothing suppressed as to JYEE
· they don’t charge him because they know can’t convict him as no evidence and violated 4A

· police just want to use the drugs found against JWT and WONG SUN
· DRUGS are not fruit as to WONG SUN b/c WS cannot challenge drugs found in JYEE’s house
· drug can be used against WONG SUN
· (3) Illegal arrest of WONG SUN

· No drugs, but confession which was made after release & came back to police station on his own several days later & confessed
· confession comes in b/c TAINT has dissipated due to attenuation (he was released and 5 days later voluntary went back to police station to confess) ( exception to ER applies to WONG SUN’s confession b/c of attenuation
Brown v. Illinois (p. 509) – attenuation
· Facts: 

· Police broke into D home w/o warrant and arrested D w/o PC or warrant = primary illegality

· Police mirandize D and questions him which produced 2 incriminating statements

· Brown moved to suppress the statements 

· Issue: Are incriminating statements made following an unlawful arrest admissible in court if the suspect was given the Miranda warnings?
· Held: No – Miranda warnings alone does not purge the taint of an illegal arrest (need to look at all facts) 

· thus, stmt made after Miranda warning may not violate 5A but still violate 4A
· Under Wong Sun, statements made following an illegal arrest may be admissible if those statements are “sufficiently…act[s] of free will to purge the primary taint.”
· Miranda warnings?

· how long between primary illegality and stmt? 

· Wong Sun – 5 days (after D was released and he went back voluntarily to confess)

· intervening event of significance? 

· in Wong Sun – D was released and was not in custody 

· did officers act with purposeful illegality to obtain stmt?

· in Wong Sun – D voluntarily went back to police to confess

· Here, statement must be excluded as evidence ( time between illegal arrest and statement was less than 2 hours, there was no intervening event of significance, officers acted with purposeful illegality to obtain the statement

Utah v. Strieff (p. 515) - attenuation
· Facts: 
· Police set up surveillance of house based on tip that house was involved with drug activity. Police saw several people make brief visits to the house over a week which were suspicious. 

· Officer detains Strieff after observed Strieff coming from house and performs a Terry stop  
· this terry stop is an ILLEGAL SEIZURE OF Strieff ( NOT JUSTIFIED BY RAS! (only have a “hunch” that Strieff might be engaging in drug activity) = 4A violation

· through this 4A violation, the officer obtains Strieff’s ID, discovers Strieff has an outstanding bench warrant for a traffic violation, arrests Strieff

· Officer demands Strieff’s license, runs a warrant check on Strieff

· Officer learns that Strieff has an outstanding bench warrant for a minor traffic offense 

· Warrant for an unpaid parking ticket
· finding this warrant is an intervening circumstance which dissipated the taint of the initial violation 

· Officer arrests Strieff for bench warrant

· In course of custodial arrest, Officer performs SIA, finds meth and pipe.

· the meth and pipe found from SIA is the FRUIT 

· Holding: 

· Evidence (meth and pipe) is NOT excluded per ER b/c the discovery of the warrant is an intervening circumstance that dissipated the taint of the initial 4A violation and therefore the evidence recovered as fruit was admissible – so it is an exception to FOPT.

· applying Brown factors, no flagrant police misconduct

· temporary proximity between initially unlawful stop and search – favors suppression

· officer discovered drugs on Strieff mins after illegal stop

· presence of intervening circumstances (valid, pre-existing, untainted arrest warrant) – favors attenuation finding between unlawful conduct and discovery of evidence

· warrant authorized officer to arrest Strieff, despite unlawful stop, and do SIA of his person

· purpose and flagrancy of the official misconduct – favors admission of evidence

· police was at most negligent and errors hardly rise to a purposeful or flagrant violation of Strieff’s 4A rights

· 2 good-faith mistakes:

· (1) officer did not observe how long Strieff was in the house so lacked justification that Strieff was a short-term visitor who may have been buying drugs in that house

· (2) because officer lacked justification, officer should’ve asked Strieff if he would speak with him, rather than demanding Strieff to do so

· but, these good-faith isolated negligent errors do not rise to a purposeful or flagrant violation of Strieff’s 4A rights

· no indication that stop was part of any systemic or recurrent police misconduct 
· note: ER only applies if gross/systemic police misconduct (negligence does not rise to level for ER)

Murray v. US – independent source
· Facts: police conducted a “preview search” (violated 4A) a warehouse after another group of officer followed D (based on CI) and stopped D’s car and found marijuana.  After hearing about the marijuana, police at the preview search went into the warehouse (violated 4A) and saw numerous burlap-wrapped bales. Agents left and kept surveillance the area while a second group of officers applied for warrant based on info police had before the preview search and included no info found from preview search. 

· Court held that because police obtained a warrant based on independent information gotten prior to 4A violation and did not rely on any info found by officers that illegally entered the warehouse, evidence seized after the warrant need not be excluded as a FRUIT because there was an independent source. 

· the independent source used for warrant application: tip from CI and police surveillance
· Fact change: 
· Like in Murray, the police are acting on PC, but without warrant …. And then find drugs

· police can argue INEVITABLE DISCOVERY b/c would have eventually gotten a warrant & found everything (this was referenced in a footnote)

· BUT, SCOTUS has not gone this far yet (Court has said NO – not exception to FRUITS as it would destroy warrant requirement

Nix v. Williams (“Christian burial”) – inevitable discovery
· this is the 2nd case (1st case is where D challenged and suppressed stmt made)

· this case, stmt (suppressed) led to discovery of the girl’s body (D wants to suppress)

· Facts: D (Williams) recently escaped from mental hospital. He has low extraordinary low IQ and all sorts of mental issues. Dec 24, 10 year old girl goes missing (last seen at YMCA) and D is seen carrying some sort of bundles with legs hanging out of bundle of blanket by a boy who helped him moved the bundle into his car. Police gets warrant for D’s arrest and D turns himself in. D was arraigned and appointed attorney and officers agreed to not question D during ride transferring D from one police station to another.

· During the car ride, officer talks to D and gives the “Christian burial” speech which led D to tell police where the girl’s body is.  

· ( this is the statement that was suppressed as violated D’s 6A right to counsel; this is the statement that led to the discovery of the body

· independently at the same time, there was another group of police conducting search to look for the girl’s body and they were 2.5 miles from where body was 

· Issue: can D suppress the body and evidence flowing from the body (pictures of body, clothing, DNA) as a FRUIT? 

· Held: body is not excluded because police would’ve inevitable discovered the body (they had a search plan and was going to search that area soon – they were close 2.5miles away before the other police with D got there)

· Can you justify with attenuation / dissipation of the taint?

· no attenuation as police finds the body so quickly after D’s statement

· here, the court used inevitable discovery doctrine to suppress the body

· police were 2.5 miles away from the body 

· body was within the area that police will search – police has plan to search that area

· 100+ volunteer to help police search

· cold weather could preserve the body in same condition as when police actually found the body from getting D’s statement

Fruits & Standing - TAKE AWAY of how these doctrines intersect:

· Standing limits when evidence can be excluded as to each individual D

· about whether you have standing to assert ER based on the primary illegality by police 

· FRUIT exceptions also limit when evidence can be excluded as to each individual defendant

· By simply employing the fruits analysis, LOTS of evidence would be suppressed
· By employing standing, as in Carter, some fruits would be suppressed against some individuals, but not against others (like in Payner IRS case)
· Thus, fruits and standing together, standing will limit evidence and who can even assert ER
· Ex: in Carter 

· if fruits alone, Carter can assert ER to suppress

· But, with standing, Carter has no standing to ER to suppress 

Exceptions to the ER itself

(1) GOOD FAITH exception to ER
· Police were acting in good faith, even if police made a mistake, evidence will be admitted

· Court held that ER does not apply if police reasonably rely (good-faith reliance) on an invalid warrant to conduct a search or seizure – Leon
· Court held that ER does not apply to negligent or good faith violations of 4A – Herring
· meaning, technical error in warrant does not result in suppression of evidence

· ER apply if there is international/deliberate or reckless falsehood in warrant application, but, defendant challenging warrant based on this must specify the falsehood in warrant application and have supporting proof - Franks
· FRANKS – lecture case
· In Franks: police officer said looking at Franks as a murder suspect and have info that murderer was wearing a tank top. Police spoke with Franks’ probation officer who said Franks was wearing a tank top. So police want warrant to search for Franks’ tank top.

· Police officer actually never spoke to probation officer and probation officer never said Franks was wearing a tank top ( deliberate misrepresentations
· D challenged the search warrant because info in warrant affidavit made by police is false– saying police either made deliberate misrepresentations (deliberate lie) or reckless disregard for the truth 
· Court held that you must specifically say what is false in the warrant application (specifically what affiant lied about or reckless disregard the truth) 
· Level of proof: 
· Must attack specific falsehood in warrant application
· Must have supporting information for an offer of proof:  affidavit, sworn stmt, other stmt or explanation why no stmt
· LEON (p. 525) – good faith
· Facts: police received tip that 2 people were selling drugs out of their Burbank apartment. Based on this tip, police investigated the apartment and 2 other homes. Another CI told police that Leon stored large quantities of drug at his Glendale home and police corroborated with their own investigation and learned Leon lived in Burbank, 10 mins from the other 2 individuals’ home. Police observed several people arrive at apart and leave with package and police followed 2 people and searched their luggage and found drugs. Based on this info and experience of a narcotics officer, police obtained warrant to search these homes and cars. Warrant application was reviewed by several officers and facially valid warrant issued. Leon filed motion to suppress drugs found from search. Trial court later determined that warrant affidavit did not establish PC.
· Issue: Is evidence obtained in reasonable, good-faith reliance on a facially valid search warrant (issued by neutral and detached magistrate) is subject to 4A exclusionary rule if the warrant is later deemed defective because no PC?
· Held: In absence of allegation that magistrate judge has abandoned detached & neutral role, application of ER is only appropriate when officers were (1) dishonest or (2) reckless in preparing affidavit or (3) could not have held an objectively reasonable belief in existence of PC
· evidence obtained in reasonable, good-faith reliance on a facially valid search warrant is not subject to the Fourth Amendment's exclusionary rule, even if the warrant is later deemed defective.
· Given standing doctrine, what are we really talking about?
· Leon can only challenge drugs found on his house – standing

· Patsy can only challenge drugs found on Patsy’s house – standing

· they cannot challenge the drugs found at other person’s house – no standing

· concern raised by Brennan & Marshall’s dissent in LEON:

· So long as officer relies on warrant in good faith, Leon renders meaningless the requirement that neutral & detached magistrate actually review a warrant application to make independent determination that PC exists.
· Herring v. US (2009 – p. 466) 
· ER applies only to police action that is deliberate or grossly negligent or result of systematic dept. violations
· here, the police wasn’t acting in deliberate or grossly negligently when relied on info in databased, so only way to suppress the contraband here is if it was the result of systematic department violation

· burden on defense to challenge that police officer acted deliberate or with gross negligent or it was the result of systematic dept violation – defense must have some evidence to allege this – hard to produce this evidence as require to have access to police records and database
(2) K&A – ER does not apply if violate K&A
Hudson v. Michigan (2006)

· issue: should ER apply if police do not K&A when executing warrant (which requires K&A)?

· Held: If police do not K&A, evidence will not be excluded
· 5-4 decision by Supremes

· Why not enforce ER in the context of K&A violations?
· ER only apply if deterrence outweighs the high social cost 

· here, deterrence does not outweigh as police don’t know how long they must wait before entering – will likely cause unnecessary delay before entering by police
· Issues to consider following this decision:
· Is the K&A requirement meaningless if the ER does not apply when police violate K&A rule?

· Do police have an incentive to comply with K&A requirement?
· Note: even if K&A does not result in the exclusion of evidence, if police violate K&A requirement, this fact can still be used to analyze the overall reasonableness for police conduct under 4A
(3) Other uses (such as impeachment)

· 4A violation: evidence is out in prosecution’s case-in-chief

· BUT, still come in for:

· impeachment of D on stand
· impeachment of any witness on stand – attach witness’s credibility 

· can specifically impeachment about their prior conviction

· can specifically impeach about a previous conflicting statement

Race and 4A

· 4A is supposed to protect people from unreasonable searches and seizure by police/government actor, but from the Court’s interpretation of what the 4A protects and means, in reality, permits police to engage in unreasonable searches and seizure by racial profiling. Cases are replete with this.
· Mendenhall (1980) – young black woman travelling alone during a time where the racial divide is high, at the time police specifically targeted communities that were black and profiled African Americans as people who use drugs and trafficking drugs; all lower courts found that police did not have sufficient RAS to stop her (and the initial stop was unlawful) based on a ‘drug courier profile’ (that fits everyone); nonetheless, the Court held the stop and all subsequent encounters as consensual and thus, police needed no justification
· Bostick (1991) – 4A is not implicated simply b/c police approaches an individual and asks a few questions (even if on bus); RP presupposes an innocent person (and the innocent person would give consent)
· Hodari D (1991) – chase is not seizure

· Whren (1996) – 2 young black male driving, racial profiling/allows pre-textual stops
· Drayton (2002) - consensual search of his groin as free to end the encounter (even though there were multiple officers on the bus and one was at the front where the door was)
· Strieff (2016) – white male unjustified stop but warrant excuses unlawful stop

· Dozier (2019) – DC Court of Appeals - unjustified stop - race needs to be taken into account when assessing if RP in D’s position is free to leave/end encounter
· 4A stop & racial profiling
· Carbazo: “over the past four decades, the Supreme Court has interpreted the Fourth Amendment to enable and sometimes expressly legalize racial profiling.” As a result, 4A allows de factor legalization of racial profiling (where 4A turns a blind eye to racial profiling or makes it easy for police to get away with the practice)

· people of color and minorities are stopped more frequently and outstanding warrants are common as when someone forgets to pay for example a traffic ticket or misses a court appearance, a court will issue a warrant

· Sotomayor’s dissent in Stireff: people of color are disproportionate victims of this type of suspiciousness stops (no RAS) 
· Dissent points to how for generations, black and brown parents have to give their children “the talk” making sure they understand to never run down the street, keep their hands where they can be seen, do not talk back to anyone – all out of fear of how an officer with a gun will react
· officer’s racially motivated subject intent in stopping an individual is irrelevant for 4A

· b/c of Whren, police pre-textual stops are allowed if officer can point to any minor violation of traffic law (ex: not having turn signals on when turning) – doesn’t matter if officer’s actual intent is based on racial profiling 

· Whren permits this type of police practice – this is troubling especially police have so much discretion in determining who to follow, who to stop, who to chase, who to question

· Bostick holding allows police officers to question someone based on racial profiling without any justification as mere questioning does not implicate 4A

· b/c of Heien, even if police’s mistake about the law (ex: state’s traffic law) and stops someone, allowed
· so if individual voluntarily hands ID to officer and officers finds arrest warrant, can arrest individual even though made mistake – so long as the officer’s mistake was reasonable

· Strieff – another example where police used racial profiling in deciding to stop Strieff (had no RAS that Strieff committed a drug -related offense simply by coming out of a house)

· Stireff was decided in 2016, but we see that the Court has not changed its view since Mendenhall which was decided in 1980 - profiled African Americans as people who use drugs and trafficking drugs
· 4A “reasonable person”

· currently Court does not take into account a defendant’s race when analyzing from objective reasonable person TOC 

· But, we should take race into consideration when analyzing TOC – follow DC Court of Appeal decision in Dozier and Sotomayor’s dissent in Strieff
· Dozier: by virtue of past and present deadly force used by police against people of color puts reasonable fear of harm if individual did not comply – need to take this into account when assessing from TOC if reasonable person in Dozier’s circumstances would know feel free to end the encounter/leave (as reasonable fear of escalation by police and “without hope anyone would come to his aid or witness what happened”)
· thus, a reasonable person in person of color’s shoes would feel not free to leave at an earlier time
· Dozier – when police and police car block the entrance, signals to RP in a defendant’s position that he was not free to end the encounter/leave

· when police runs warrant check after getting ID, further signals to reasonable innocent person that his liberty would be restrained while the check was in progress

· “Being innocent is not the same as being perceived to be innocent” Dozier

· “even the innocent person we posit in our Fourth Amendment analysis might well fear that he is perceived with particular suspicion by hyper-vigilant police officer expecting to find criminal activity in a particular area. This fear is particular justified for persons of color, who are more likely to be subjected to this type of police surveillance.”
· 4A consent

· 4A consent/voluntariness is merely an absence of threat, but, by not taking into account a defendant’s race, it may empower police to push the boundaries of stops and searches based on insufficient justification – we see this in the selection of cases we studied:

· Mendenhall 

· Drayton 
· by finding an earlier time by which a RP would not feel s/he was free to leave/end the encounter, this would mean any physical evidence found as a result of the unlawful stop may be suppressed because of ER and FRUIT
· 4A FOPT/ER

· b/c people of color are stopped at a disproportionate rate, it is likely (as Cabado points out) means people of color issues more citations for minor infractions and if unpaid, Court can issue a warrant. 

· plus the Wong Sun decision, this means if police unlawfully stops someone based on racial profiling (like Strieff) and finds an arrest warrant which was issued for minor infraction, 4A forgives the officer’s unlawfully stop and allow any evidence found in executing arrest warrant to be admissible, not to mention arrest the individual

· arrest warrant can be issued for various reasons such as failure to pay minor traffic violation ticket and failure to appear in court – but, if police who unlawfully detains someone (suspicionless search like in Strieff), can get away with attenuation

· attenuation exception to FOPT, minorities and people of color are at a disadvantage

Carbazo
· “racially disproportionate policing is endemic”

· “there is a direct relationship between the scope of ordinary police authority…and African American vulnerability to extraordinary police violence…A significant part of the problem is the Fourth Amednment..[which] is one of the most important constitutional  provisions for regulating police conduct.”

· per Wong Sun, Brown, and Strieff, once there is a warrant in the system, this will dissipate the taint of any unlawful conduct such as unlawful Terry stop (like in Strieff), the consequences being that the evidence flowing from that unlawful conduct is admissible

· b/c of Whren, police pre-textual stops are allowed if officer can point to any minor violation of traffic law (ex: not having turn signals on when turning) – doesn’t matter if officer’s actual intent is based on racial profiling 

· b/c of Heien, even if police’s mistake about the law (ex: state’s traffic law) and stops someone, allowed 

· once arrested for serious crime based on PC, routine booking procedure allows police to swab your cheeks for DNA to be saved in a database and can be used for ID purposes forever (King)

Strieff (2016) - Stotomayor dissent on racial profiling
· “do not be soothed by the opinion’s technical language: This case allows the police to stop you on the street, demand your identification, and check it for outstanding traffic warrants – even if you are doing nothing wrong.”
· Mr. Strieff is white and it still shows how anyone’s dignity can be violated
· “Because the Fourth Amendment should prohibit, not permit, such misconduct, I dissent.”

· “It is tempting in a case like this, where illegal conduct by an officer uncovers illegal conduct by a civilian, to forgive the officer. After all, his instincts, although unconstitutional, were correct. But a basic principle lies at the heart of the Fourth Amendment: Two wrongs don’t make a right.”

· Dissent distinguishes Wong Sun where after illegal arrest, defendant was released and he voluntarily days later went back to the police station on his own free will to confess – police did not exploit their illegal arrest to obtain the confession

· here, based on Brown factors, officer exploited the unconstitutional conduct in obtaining drugs from Strieff

· (1) temporary proximity – following illegal stop, officer immediately asked for Stireff’s ID and immediately ran warrant check 

· (2) intervening circumstances - the discovery of the warrant as not some intervening surprise that he could not have anticipated

· at the time, Utah state had a huge backlog of outstanding warrants – “so large that it faced the ‘potential for civil liability’”

· warrant check was not an “intervening circumstance” separating the stop from the search for drugs – it was part and parcel of officer’s illegal “expedition for evidence in the hope that something might turn up”

· (3) purpose and flagrancy of the official misconduct
· even if police misconduct is negligence, “exclusion gives them an incentive to err on the side of constitutional behavior”
· the misconduct was not “isolated” – Dissent cites numerous examples of police in other states have a pattern of stopping people on the street simply to check if there is an outstanding warrant against that person and over 90% of these stops were unsupported by RAS
· Dissent also points to police department practice to “stop and question first, develop reasonable suspicion later”
· people of color are disproportionate victims of this type of suspiciousness stops (no RAS) 
· Dissent points to how for generations, black and brown parents have to give their children “the talk” making sure they understand to never run down the street, keep their hands where they can be seen, do not talk back to anyone – all out of fear of how an officer with a gun will react
Dozier (2019): 

· “[T]here was a Fourth Amendment seizure by the time appellant submitted to the officers’ request to a pat-down. An innocent person in appellant’s situation, we believe, would not have felt free to decline that request after he had been approached by two uniformed and armed police officers who engaged in repeated questioning and escalating requests, culminating with a request to put his hands on the wall for a pat-down, at a time when he was alone, at night, in a secluded alley partially blocked by a police cruiser with two additional officers standing by. “The message that a suspect is not free to leave or terminate [an encounter] can be conveyed, not necessarily intentionally, in ways less obvious than actual physical force or [an] explicit command.”
· 1 individual to 4 armed and uniformed officers

· when a “visibly armed police officer in full uniform and tactical vest emerges without warning from a police cruiser to interrupt a person going about his private business,” the encounter is not “between equals.”
· at night in secluded alley enclosed on both sides by brick walls, no passersby could see into alley unless right at the entrance

· police car blocked entrance of alley

· officers walking to Dozier

· all signals not a chance encounter but one directed at Dozier
· Dozier is a person of color which court recognized “are more likely to be subjected to this type of police surveillance [suspiciousness stop]”

· by virtue of past and present deadly force used by police against people of color puts reasonable fear of harm if individual did not comply – reasonable person in Dozier’s circumstances would know feel free to end the encounter/leave as reasonable fear of escalation by police and “without hope anyone would come to his aid or witness what happened”

· “the fear of harm and resulting protective condition to submit to avoid harm at the hands of police is relevant to whether there was a seizure because feeling “free” to leave or terminate an encounter with police officers is rooted in an assessment of the consequences of doing so.”

· Dozier court support this with the fact that it is general knowledge black and brown parents have to give their children “the talk”

· officer’s continued question after Dozier answered previous questions by lifting jacket to reveal clean waistband signals that police were not satisfied by Dozier’s responses and will continue investigation until can confirm/dispel their suspicions
· “isolated setting where the encounter took place, appellant, who is African-American, reasonably could have feared that unless he complied with the police requests, he would be vulnerable to police violence, without hope that anyone would come to his aid or witness what happened.”

· We conclude that appellant had been seized within the meaning of the Fourth Amendment by the time he complied with the officers’ request to put his hands against a wall so that the officers could pat him down. As the officers did not have reasonable, articulable suspicion to seize appellant
· Court especially notes that people of color are more likely to be subjected to police surveillance and this is a fact that is well documented and published

· people of color feel even more pressure to cooperate with law enforcement especially with fear of harm
Statements
4 Ways to Challenges admission of Statements
· (1) 4A Challenge D’s statement as a fruit of 4A violation

· cannot be used by prosecution in proving its case in chief
· But, can still come in to impeach D (if D takes the stand to testify and lie)
· (2) 14A Challenge as due process violation (stmt is not VOLUNTARY) under the 14A

· Out for ALL purposes - stmt is excluded in all circumstances 

· cannot be used to impeach D

· this is when stmt is coerced 

· (3) 5A Challenge as Miranda violation under 5A

· Out in gov’t case in chief

· Still can come in for impeachment of D

· (4) 6A Challenge as a 6A violation of right to counsel

· Out in gov’t case in chief
· Still can come in for impeachment of D
· for all motion to suppress (once defense raises), prosecution must establish by POE that the confession was lawfully gotten (unless otherwise stated – eye witness identification – diff standard)

· ex: 14A claim – prosecution must establish by POE that confession was free to gov coercion

Comparing 5A and 6A Right to Counsel

I. When Does the Right to Counsel Attach? 
· 5th A: attaches if suspect both in CUSTODY and subject to INTERROGATION (or its functional equivalent) 

· 6th A: attaches only after judicial criminal proceedings have been initiated and there is deliberate elicitation of information from the D by the police (for instance, in Brewer, Det. Leaming deliberately elicited information from D Mr. Williams in the Christian burial speech) 

II. What kinds of offenses are protected? 
· 5th A: NOT OFFENSE SPECIFIC: applies to any offense. Once a suspect asserts his 5th A right to counsel, the police must halt questioning on all offenses. 

· Edwards – once 5th A right to counsel is invoked, police must stop ?ing 

· Shatzer – Edwards protection is limited to 14 days. 

· Minnick – once suspect invokes 5th A right to counsel, he must be provided with an attorney before police can resume/ re-initiate 

· 6th A: OFFENSE SPECIFIC: applies only to the offense for which D has begun judicial proceedings (TX v. Cobb)
· How do you decide if the offense about which D is questioned is the same offense for which the D has a 6th A right? 

· BLOCKBURGER TEST – does one offense contain all of the same elements as one of the other. If so, then they are the same offense 

· same offense: all the elements of 1 offense are contained in the other

· ex: assault w/ dangerous weapon & assault are same offense

· [image: image1.png]



· different offense: may arise out of the same event, but are not the same offense UNLESS 1 crime shares all of the elements of the other

· ex: TX v. Cobb – murder and burglary

· [image: image2.png]



 III. Assertion of Rights 
· 5th A: suspect can assert right to counsel during interrogation or at time of Miranda warnings. 

· Suspect can waive Miranda right to counsel & talk to police AND THEN change his mind mid-interrogation & say he wants a lawyer (if so, police must stop questioning). 

· Suspect cannot assert 5th A right anticipatorily – must assert right at the time that it comes up – during custodial interrogation. 

· 6th A: kicks in automatically with beginning of adversarial judicial proceedings. 

IV. Waiver of Right to Counsel 

· Miranda warnings are good enough to get a waiver of BOTH 5th A and 6th A right to counsel 

· Waiver must still be knowing, intelligent, & voluntary. 
V. If violation of Right to counsel, then what? 

· Exclusionary rule 

· 5th A: limited fruit doctrine 

· 6th A: fruit doctrine applies 

· Use in govt case versus impeachment 

· Statements taken in violation of BOTH 5th & 6th A CANNOT be used in government case in chief, 

· but MAY be used to impeach the D on cross examination if the D testifies. 

VI. Post-Montejo landscape: 

· Jailhouse informants under the 6th A – Kuhlman & Henry govern 
· The factual scenario & outcome in Montejo 
· Once the 6th A right to counsel has attached, the police may nonetheless approach D and initiate a waiver of his right to counsel 

· Miranda waiver of right to counsel though based in 5th A right is sufficient to constitute a waiver of 6th A right 
· 6th A is offense specific; 5th A is not 

5th Amendment – Miranda Warnings 
Rule: 5A guarantees the privilege against self-incrimination, and the right to refuse to testify in one’s own criminal trial. 5A applies to statements which are testimonial, incriminating, and compelled/coerced. Miranda Warnings must be provided pursuant to 5A prior to questioning when a suspect is in custody and subjected to interrogation or its functional equivalent. An individual is in custody when s/he is formally arrested, but an individual can be in custody short of an arrest. 
(**this means we need to show that the stmt is testimonial, incriminating and compelled)
· 1) Right to remain silent

· 2) Anything you say can & will be used against you

· 3) Right to have an attorney present with you during questioning

· 4) If you cannot pay for one, one will be appointed to you
Fifth Amendment (5A)

“No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury, except in cases arising in the land or naval forces, or in the militia, when in actual service in time of war or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.”
Remember the following for Miranda:

· Arrest & Miranda
· Miranda warnings are not needed for valid arrest … that is a popular misconception.
· Arrest just need PC (if arrest in public) or warrant based on PC
· Miranda rights have nothing to do with 4A - no requirements for police to read Miranda rights when arrested
· Miranda warnings are related to if statement can be admitted at trial
· only apply when suspect is in custody and before interrogation
· Does Miranda give you right to attorney?
· NO, it does not give you a right to attorney
· right to attorney (6A) only triggers once formal judicial proceedings against a suspect has begun
· **under Miranda, you only have a right to not be questioned without an attorney present**

· Asserting a right to attorney under 5A only prevents police from questioning the suspect without the presence of an attorney, but, no right to attorney at this moment
· if you ask for an attorney…
· police is supposed to stop questioning suspect – this is what is supposed to happen (but doesn’t happen all the time lol)

· but, if police keeps questioning suspect – any stmts made by suspect is suppressed and cannot be used by prosecution in its case in chief (but can still be used to impeach D)

· Note: even if attorney is at the police station, police have NO responsibility to tell suspect his/her attorney is here; police is also not calling an attorney for the suspect
· Why are warnings required by 5A?
· Concern about compulsion 

· idea is that there is inherent compulsion that is present in a police dominated environment – suspect feels like his/her have to talk to police
· How do Miranda warnings eliminate coercion?
· by telling someone you have right to attorney, and you don’t have to talk – it is supposed to give the individual that “hope is coming” which is supposed to eliminate this inherent compulsion that a suspect may feel
Miranda v. Arizona (1966) – p. 567

· leading up to Miranda 2 concerns – how to deal with stmts/confession:

· deal with stmt through 14A – only concerned about confession when there is police coercion 

· deal with it through 5A (informed of your rights before you talk to police) 

· tool to figure out when stmt is admissible 

· after Miranda, police must comply strictly with Miranda warnings (must give all 4) – then stmts that follow is likely to be admitted

· now, police likes Miranda as simple to do to ensure stmt comes in – clear and simple 

· BUT, at the time Miranda was decided, it was extraordinary controversial

· 3 most significant crim pro Warren Court decisions: 
· Gideon (right to counsel for accused criminal under 6A)
· Miranda (entitled to some kind of warning before you make any self-incriminating stmt, while in custody you have right of attorney) 
· Mapp (ER – when there is gov misconduct, evidence excluded)

· Takeaway: Miranda decision established a blueprint

· but meaning of Custody, Interrogation & what happens when asserting different rights guaranteed by Miranda was and is being decided by future cases … sometimes inconsistent with the promise of Miranda itself

· Facts: 4 cases where D was isolated in a room at police station and questioned by police but were not given the full warnings of their rights at the outset. Police questionings elicited oral and written confessions.
· Holding: prosecution may not use statements made by D, whether exculpatory or inculpatory, stemming from custodial interrogation of D unless it demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination

· custodial interrogation = questioning initiated by police after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way

· procedural safeguards = prior to any questioning, person must be warned that:

· (1) he has right to remain silent

· supposed to eliminate inherent compulsion 

· warning is an absolute prerequisite in overcoming the inherent pressures of the interrogation atmosphere

· it will show the individual that his interrogators are prepared to recognize his privilege should be exercise it

· (2) any stmt he does make may be used as evidence against him

· need this to make sure individual is aware not only of the privilege but also consequences of waiving it

· this will assure that individual truly understand he is faced with a phase of the adversary system (that he is not in the presence of persons acting solely in his interests)

· (3) he has right to the presence of any attorney

· idea is that telling someone s/he has a right to attorney present is supposed to eliminate compulsion and coercion in police dominated area (supposed to give the suspect hope that someone is coming to help)

· idea is that attorney can also testify at court to ensure police stmts given at court is consistent

· (4) if cannot afford attorney, one will be appointed

· when do police not have to give Miranda warning? 

· ( 5A does not bar any volunteered stmts -- so if an individual enters a police station and states he wish to confess to a crime or calls the police to offer a confession or any other stmt he desires to make, police does not need to stop the individual 

· ( when individual is in custody on PB, police may seek out evidence in the field to be used at trial against him and such investigation may include inquiry of person not under police restraint

· 5A doesn’t mean that all confessions given by individual in police custody are inadmissible – freely and voluntarily given stmts without any compelling influence are admissible

· 5A merely gives individual privilege while s/he is in custody to be interrogated without warnings and counsel (not whether s/he is allowed to talk to police)

Dickerson v. US (assigned only summary on p. 581)

· 2 years after Miranda, Congress adopted a statute that provided that confessions shall be admissible as evidence in federal court, notwithstanding the failure to properly administer warnings, as long as the confession was voluntary

· but everyone (Nixon administration through Clinton, every Justice Dept whether dems or republicans) refused to invoke this statute b/c of a belief that it was unconstitutional

· In Dickerson, a confession was excluded by USDC for failure to properly administer Miranda warnings. Appeal court upheld the law and held confession was admissible b/c it was voluntary.

· SCOTUS reaffirmed Miranda holding that Miranda established a constitutional rule that Congress cannot supersede it by passing legislation.
2 Requirements Triggering Miranda Warnings:
(1) CUSTODY
· Rule: when a reasonable person in the defendant’s position would have thought that s/he had been deprived of his/her freedom of action in some significant way.
· Determination of whether a person is in custody is:

· an objective determination - reasonable person 
· not subjective one focused on the individual’s or the officer’s state of mind

· “initial determination of custody depends on the objective circumstances of the interrogation, not on the subjective views harbored by either the interrogating officers or the person being questioned” Stansbury v. California (p. 591)

· from a TOC 

· fact specific inquiry

· Rule: If someone is voluntarily at the police station, told he was free to leave and did leave after, that person is not in custody, and police need not give Miranda warnings (see Mathiason)

· Rule: there can be custody in a place other than the police station (ex: your home) (See Orozco)

· Rule: Police need not give Miranda warnings during a traffic stop because typically, the person is not in custody and not under arrest. But, whenever someone is formally placed under arrest, custody is established and Miranda is triggered. (see Berkemer)
· custody & arrest:
· once arrested = deprivation of freedom in significant way = “in custody”

· thus, formal arrest = custody

· but, police does not need to give Miranda warnings UNTIL need to interrogate 

· Arrest is not necessary for Custody / Custody does not always involve arrest (could have custody short of being arrested; but if you are arrested, you are in custody)

· custody & seizure 4A

· not the same!

· Terry stop is a 4A seizure, but individual is not in custody for 5A

· thus, if facts only show mere seizure (not arrest), do not know if individual is in custody – must analyze further by looking at how it compares to cases below
· Rule for minors: would a reasonable child of the same age as D feel as through s/he is in custody in the same circumstances? (see JDB)
· Rule for probation: a probationer speaking with their probation officer is not in custody for Miranda purposes, no Miranda warnings required (see. Murphy)

When is a person “in custody”?
Orozco v. Texas – p. 588
· 4 policemen come to D’s home at 4 am & ask him Qs. No M warning. 

· Held: D was in custody and needed to be read Miranda warnings. Since police did not, D’s stmts are excluded.
· Rule: there can be custody in a place other than the police station (ex: your home)

· Miranda applies b/c in custody & should have been warned.

Oregon v. Mathiason - p. 589
· D came to station house on his own, even though it was at the police request, and he was in an interrogation room (police told D that he was not being arrested) and was free to leave and did leave. No M warning.

· Held: D not in custody as no deprivation of the individual’s freedom in significant way, even though police station may be an coercive environment. Miranda warnings not needed before questioning.
· Rule: If someone is voluntarily at the police station, told he was free to leave and did leave after,  that person is not in custody, and police need not give Miranda warnings
Berkemer v. McCarty - p. 510
· D is questioned twice: once during traffic stop and once back at police station. No Mir warning in either stage. 
· (1) questioned at traffic stop – not in custody
· D not receive MR at traffic stop before making incriminating stmt (he drank and smoked weed) 

· D is NOT in custody at this point – traffic stop is a Terry stop (temporarily detain; traffic stop questioning have less police domination environment when compared with “custody’ for Mir purposes)

· any stmts made during traffic stop is admissible 

· (2) questioned at police station –in custody
· questioned and took itoxilyzer test but test did not detect any alcohol in D’s system. MR right not given.

· now, D was transported by police in police car to the police station and at police station, D is in custody and must be read Mir rights before police can question him and take any stmts from D

· Rule: Police need not give Miranda warnings during a traffic stop because typically, the person is not in custody and not under arrest. But, whenever someone is formally placed under arrest, custody is established and Miranda is triggered.
Yarborough v. Alvarado (OVERRULED by JDB) 

· NOT THE LAW in analyzing minor in custody – see JDB

· Fact Summary: 17 went to po station b/c parents brought him, separated from parents for questioning & then allowed to leave. No M warning. 
· Court said he is Not in custody for Miranda purposes so warnings not required
· Pre-J.D.B. case where the Court looked at issues with custody and age, and declined to consider the 17-year-old suspect’s age as a factor in the objective custody analysis
NC v. JDB – p. 592
· Fact: 13-year-old defendant is pulled out of 7th grade class to be interrogated by police regarding a string of break-ins for 30 mins. 
· Where was the interrogation 
· child was at school, 

· removed from class by uniformed popo, 

· taken to closed-door office - uniformed police, uniformed officer, school principal and admin intern were in room with JDB
· Rule: would a reasonable child of the same age as D feel as through s/he is in custody in the same circumstances?

· if “yes”, Mir warning required

· objective inquiry 
· it’s not about whether the D himself would feel s/he is in custody 
· does not take into account other subjective factors for the child like mental health, education level, etc.

· ex: would a reasonable child of the same age as JDB in same circumstances (13 year old, in school, taken to room to be questioned by police and assistant principal)

· a reasonable child at 13 would think s/he is in trouble

· Held: age of D must be a part of the custody analysis, though age is not a determinative factor

· Acknowledges that kids are different from adults and may feel more pressure than adults

· JDB Take Away:

· Application to children in other contexts where there is a reasonable person test
· seizure analysis under 4A – apply JDB – would a reasonable child feel free to leave (protection: police have to be justified in stopping the child – police must have RAS)

Applying JDB to 4th A encounters
**on exam, we CAN make argument for suspect who is a child to use JDB’s holding and applying it to issues outside of Custody. We can also say that the prosecution will likely counter saying the JDB holding is narrow – limited to only custody
	Type of encounter?
	Consent or Seizure? 
	Terry Stop
	Arrest

	Adult Standard / THRESHOLD JUSTIFICATION

	NON-SEIZURE under 4th because suspect is free to leave (B v. S – don’t need to be told you are free to leave) / VALID CONSENT 14th A  


	Limited detention / RAS CRIMINAL ACTIVITY IS AFOOT


	Circumstances of detention are more intrusive than necessary for invest Terry stop / PC



	Difference as applied to Reasonable Child of Client’s age

	Would reas child of client’s age feel free to leave, terminate encounter, decline the officer’s request to search? Can kids consent or is there always some inherent pressure? Need adult?


	Length of detention reasonably within scope of Terry for child of clt age? Reasonable time for kids will feel much longer than someone older (b/c the younger you are, less experience you have so time feels longer).

Does a Terry stop feel like an arrest to child?  Terry frisk feel like an arrest?


	Should all investigative stops and detentions viewed as arrests as applied to kids?




Minnesota v. Murphy – p. 591

· Court held that stmts made in a meeting with a person’s probation officers were not uttered in a custodial context and no Mir warnings were required

· although a person on probation is deemed to be in custody for some purposes, the Court explained that “under the narrower standard appropriate in the Mir. context, clear thar Murphy was not ‘in custody’ for purposes of receiving Mir protection since there was no formal arrest or restraint on freedom of movement’ of the degree associated with a formal arrest

Beckwith v. US – p. 591

· Court held that a taxpayer being interviewed by a special agent of IRS investigating potential criminal income tax violations is not in custody (Mir warnings not required)

· “an interview w/ Gov agents in a situation such as the one shown by this record does not present the elements which Mir found so inherently coercive as to require its holding. Although the ‘focus’ of an investigation’ may indeed have been on Beckwith at the time of the interview in the sense that it was his tax liability which was under scrutiny, he hardly found himself in the custodial situation described by the Miranda Court”
(2) INTERROGATION
· Rule: when police is expressly questioning (or its functional equivalent) the suspect about a crime that are likely to elicit incriminating answers
· Function equivalent can be any words or actions on the part of the police (other than those normally attendant to arrest and custody) that the police should know are reasonably likely to elicit an incriminating response from the suspect (Innis)
· Objective test
· Rule: Miranda warnings are not required when suspect is unaware s/he is speaking to law enforcement officer and gives voluntary stmt (stmt is admissible). See Perkins.
Rhode Island v. Innis (1980) p. 602

· **the rule and majority’s analysis doesn’t seem align – majority analysis is criticized for how it applied the rule to the facts of the case**

· Facts:

· Taxi driver was murdered and D is suspected b/c another taxi driver told police that D robbed him and had shotgun. 

· D was given Mir warnings twice and invoked right to attorney. 

· Police placed D in car police car with 3 other officers to transport D to police station. In car, 2 officers had a conversation with each other about how it would be sad if handicap kids are hurt by the murder weapon, the gun. 

· police said: a lot of handicapped children around the area, need to find gun to prevent these children from hurting themselves; “too bad if a little girl would pick up the gun, maybe kill herself”

· At that point, D interrupted convo and told police where the gun was. D was given a Mir warning 3rd time. Under D’s direction, police found the gun. 

· Issue: when D was in the police car and 2 police were conversing with each other, was this interrogation?

· where the police stmts between each other the functional equivalent of interrogating D? 

· Majority says no because police did not have any reason to know that it will likely elicit an incriminating response from Innis (not functional equivalent)

· BUT, clearly the conversation between police officers was strategic – they are trying to get info from D (b/c they were informed by their boss to NOT question him)

· clear that officers are subjectively trying to get info from D about where the gun is

· Rule for functional equivalent of interrogation:

· Miranda comes into play during express questioning or its functional equivalent 

· An objective test: Interrogation is not limited to express questioning, but also any words or actions an officer should reasonably know are likely to elicit an incriminating response
· Marshall & Brennan dissent … say new RULE held in Innis does not have correct outcome based on facts of Innis
· majority is saying that words/actions the popo engaged in car, popo did not have any reason to know that it will likely elicit an incriminating response from Innis (not functional equivalent)

· dissent criticize how the rule is applied to the facts ( it’s so clear that popo’s intent

Illinois v. Perkins (1990) - p. 609

· Facts: Another inmate told police that Perkins bragged about a murder that matches an unsolved murder. Undercover cop poses as a friend/inmate and is in the same jail as Perkins and they planned a fake escape plan.  Pekins is incarcerated for a different crime (not the unsolved murder). UC cop investigates unsolved murder is different than the one for which Perkins is incarcerated.  UC cop asked Perkins if he’s ever killed anyone and Perkins bragged about the unsolved murder. No Miranda warnings. 
· Issue: whether Perkins’s self-incriminating stmts made in jail is in violation of 5A (admissible)?
· Holding: Miranda does not protect whenever a suspect is in custody in a technical sense and converses with someone who happens to be gov’t agent

· Strategic deception and taking advantage of someone’s misplaced trust does not necessarily trigger Miranda, when the suspect is speaking voluntarily
· Rule: Miranda warnings are not required when suspect is unaware s/he is speaking to law enforcement officer and gives voluntary stmt (stmt is admissible).

Schneckloth v. Bustamonte - p. 247
· What does it say about waiving rights?

· 4A – search and seizure
· police does NOT need to tell you 4A rights before you waive them

· consent = absence of coercion
· 5A – Miranda rights  
· you have know (from being told of) your rights before you can waive them

· 6A – give up right to fair trial (plea deal)

· you have know (from being told of) your rights before you can waive right to fair trial
· The measure of valid waiver is the 14th A

· voluntariness – was the waiver voluntary?
· 4A – just need absence of coercion

· 5A and 6A – police must tell individual before individual can voluntarily waive
· TOC
Asserting Miranda Rights

(1) Right to remain silent 

· Rule: To invoke the 5A right to remain silent, a suspect must make an unambiguous statement that they want to remain silent (Berghuis v. Thompkins (2010)). Mere silence is ambiguous.
· If a D asserts Rt to Remain Silent, when can the police approach him and re-question him?

· Test: whether the suspect’s right to remain silent was scrupulously honored by police?
· “scrupulously honored” for right to remain silent – consider the following factors:
· Original interrogation ceased immediately
· Passage of time
· New warnings & waiver
· questioning about diff crime
· questioning by diff officers
· questioning at diff locations
· Waiver: after D assert right to remain silent unambiguously, if D voluntary talks (make stmts) to police, then D waived right to remain silent. See Berghuis v. Thompkins.

Michigan v. Mosley (562) - p. 656 - scrupulously honored
· Facts: Mosley (defendant) was arrested for robbery. Before questioning, Mosley was given the Miranda warnings and invoked his right to remain silent. The officer stopped the interrogation, and Mosley was taken to a cell. Later, a detective attempted to question Mosley about an unrelated murder. Mosley was again given the Miranda warnings, but did not invoke his right to remain silent. Mosley made incriminating statements and was charged with first-degree murder.
· Interrogation about Crime 1 (robbery)
· When?
· about 20 mins
· Where?
· police station
· Who Qd D?
· police officers that arrested D for robbery
· What did D say?
· D invoked right to remain silent

· Interrogation about Crime 2 (fatal shooting) 
· When?
· 2 hours later – interrogation for crime 2 took place 
· Where?
· D taken to a different location 
· Who Qd D?
· different detective about a different crime
· What did D say?
· made incriminating stmts
· Held: Court said, Mosley’s right to remain silent was scrupulously honored b/c:

· after D asserting right to remain silent, 1st interrogation ceased immediately

· 2 hours passed between 1st and 2nd interrogation

· before 2nd interrogation, D was given Miranda warnings again and he did not invoke right to remain silent

· 2nd interrogation took place at a different floor (in same police building) by a different officer about a different unrelated crime

U.S. v. Lugo Guerrero (not assigned) - scrupulously honored
· Court held that accused’s right to remain silent was scrupulously honored because:
· 2nd interr was 4 hours later
· there was a new FBI agent for 2nd interr

· Re-issued Miranda warnings
· D treated well at all times
Berghuis v. Thompkins (553) – p. 641
· Facts: 

· D was a suspect in a mall shooting and he was found & arrested 1 year later. 

· Before questioning D, the police read him Miranda warnings and asked him to sign form to show he understood his rights. Thompkins refused. Conflicting evidence whether D verbally confirmed he understood the rights listed on the form.

· there was implied waiver by D

· D was interrogated for about 3 hours. He never stated that he wanted an attorney or to remain silent. D was mostly silent for the 3-hour interrogation and only gave a few one word responses (yeah, no, I don’t know) and at one pointed simply nodded his head. 
· 2h 45 min into interrogation, D was asked if he believed in God and prayed that God forgive him for shooting the victim, D said “yes”. D refused to make a written confession.
· Issue: whether D invoked his right to remain silent and if he implicitly waived this right by making voluntary stmt to police? 

· Held: In order to invoke your right to remain silent, you must do so affirmatively. D waived his right by talking to police.

· Mere silence is too ambiguous to assert the right to remain silent

· What should a defense attorney advise clients about how to assert their rights POST-Thompkins?
· tell the police you are asserting your right to remain silent and then stay silent (no matter water – even if popo asks you about a different crime a few hours later)
(2) Right to an attorney

· Rule: To invoked right to attorney, a suspect must make unambiguous request for attorney, enough to alert a reasonable police officer under the circumstances that the suspect is requesting an attorney.  Police can ignore anything that is not crystal clear. See Davis.
· If a D asserts Mir Rt to Counsel, can the police approach him and re-question him?
· 5A right to counsel is not crime specific under Miranda (Roberson)
· Rule: If a suspect invokes their 5A right to counsel, then police cannot resume interrogation unless the suspect initiates the resumed communications (or until attorney is present)
· see Edwards v. Arizona (1981)

· Once a suspect has invoked their right to counsel, interrogation cannot continue without counsel present at the interrogation, regardless of whether the suspect has had the opportunity to consult with counsel separately 

· Minnick v. Mississippi (1990)
· But, if there is a break in Miranda custody for 14 days or more, police can re-initiate interrogation despite suspect’s prior assertion of right to counsel

· See Maryland v. Shatzer (2010)

· Asking for a probation officer is not an invocation of 5A rights, to invoke 5A right to attorney, suspect must specifically ask for an attorney. Fare v. Michael C. (1979)
· Waiver: Once D invoked rt to counsel, no interrogation can occur unless D initiates conversation & waives the rt to counsel. Any waiver after D invokes rt to counsel is invalid unless D initiates conversation with police. See Edwards.

Minnick v. Mississippi – p. 662

· Facts:

· Robert Minnick (defendant) and another man escaped from a Mississippi jail and killed two people while burglarizing mobile home stealing weapons. Minnick was arrested in CA and after giving Mir warning, Minnick refused to sign waiver. He answered some questions and then asked to speak with an attorney.  After speaking with attorney a few times, Minnick was forced to speak with a different officer. Mir warning given again and Minnick again refused to sign a waiver but Minnick told deputy about the murders.

· Is the ability to consult with an attorney enough to permit police-initiated waivers?

· No - Once D invokes right to counsel, police may not reinitiate questioning unless counsel is PRESENT, even if D consulted with counsel before the interrogation resumes.
· Held: D’s incriminating stmt in 2nd interrogation should be suppressed.

· Scalia dissent on 2 different rules for Rt to Remain Silent & Rt to Counsel:
· right to remain silent – police can continue to question and if suspect talks, then waives right even if asserted previously

· right to attorney – cannot question without attorney present, even if suspect consulted with attorney

Edwards v. Arizona – p. 659

· Facts: 
· Edwards (defendant) was arrested for robbery, burglary, and first-degree murder. He was informed of his Miranda rights and agreed to answer the officers’ questions. After some questioning and brief call with county attorney, during which Edwards made no incriminating statements, Edwards invoked his right to have a lawyer present.
· Interrogation stopped and he was then taken to jail. The next day, two officers came to the jail to see Edwards. Edwards said he did not want to see the officers, but the prison guard said he had to talk to them. 
· The officers read Edwards his Miranda rights and Edwards agreed to answer their questions, this time incriminating himself.
· Holding: 

· Once D invoked right to counsel, no interrogation can occur unless D initiates conversation & waives the right to counsel
· reason for different rule for right to counsel is because asserting right to counsel is a sign that suspect is asking for help
· this means, no police interrogation (initiated by police) after D invokes right to counsel

· Any waiver after D invokes right to counsel is invalid unless D initiates conversation with police
· Edwards holding is not crime specific – doesn’t matter what crime police are interrogating you about after the 1st interrogation – they cannot initiate interrogation
Maryland V. Shatzer (2010) – p.667
· Modifies and limits Edwards – places a time limit (14 days) on assertion of right to counsel
· Facts:
· Shatzer was imprisoned for a different child-sexual-abuse conviction than the one police interviewed D in prisoned. D thought officer was an attorney and after learning to question him re. child abused about his son, D invoked right to counsel.  Interview ended and D was released back to prison.

· 2.5 years later, a different detective interviewed D in a maintenance room of the prison. D did not invoked right to counsel and interrogation took 30 mins. D signed a written waiver and failed polygraph test, and he made incriminating stmts. Then, D asked for an attorney.
· Custody issue: is there a break in the chain of custody to end the presumption of involuntariness? 

· since D was already incarcerated, can there be a break in the chain of custody if D is released back to prison after interrogation?

· Court says, yes – D is not “in custody” for Miranda purposes b/c being released back to prison is equivalent to D returning “home”

· Held: Since Shatzer’s break in custody was over 14 days, the Edwards rule does not require that Shatzer’s 2006 statements be suppressed.

· Edwards rule of police cannot initiate interrogation after suspect invokes right to counsel only applies within 14-days after asserting right

· here, more than 2 years since asserting right to counsel – police can initiate interrogation

· Shatzer take away: 

· Releasing a suspect back into the general prison population constitutes a break in Miranda custody that ends the presumption of involuntariness established in Edwards.

· Rationale: Lawful imprisonment based upon conviction does not create the type of coercive pressures produced by investigative custody that Edwards sought to protect against.
Fare v. Michael C. (1979) - unassigned

· Juvenile questioned about a murder.  He badly incriminates himself while trying to exonerate himself. 
· At one point, he indicates that he wanted help and asks for his probation officer (this suggest that the kid has been in the system)

· issue: what does it mean when D asked for the PO?

· defense argued that D asking for PO is like asking for attorney – asking for help so should be treated as D invoking right to counsel
· Court held that attorney relationship is a special one.  To invoke right to counsel, suspect must specifically ask for attorney; asking for PO does not violate a waiver

· To invoke 5A rights, a suspect must specifically ask for an attorney, asking for a probation officer is not an invocation of 5A rights
Davis v. US – p. 674
· Takeaway:

· Miranda right to counsel attaches ONLY when a suspect CLEARLY asserts his right to counsel. 

· A suspect’s request for counsel must be clear enough to alert a reasonable police officer under the circumstances that the suspect is requesting an attorney.
· Facts: Davis (defendant) was suspected of murder of another naval officer (beaten to death with pool cue). Davis mirandized and waived right to remain silent and counsel both orally and in writing. After 1.5h of questioning, Davis indicated he “might want to consult an attorney”. The agents asked Davis if he was requesting a lawyer, and Davis said he was not. After a short break, agents reminded D of his Mir rights again and interviewed continued for another hour until D said “he thinks he wants a lawyer.” Interrogation stopped.

· What is the issue with Davis’s request for an attorney?
· “Maybe I want to speak with a lawyer” then police ask for clarification if D wants his lawyer and he said “NO”

· then an hour later, he said “I think I want to speak with a lawyer”

· is this a waiver?
· court considers 3 options:

· Stop anytime any sort of request 

· Ignore anything that is not crystal clear
· Stop & clarify

· Which approach did Davis adopt? police can ignore anything that is not crystal clear (cannot say “maybe” or “I think”)
· **advice to client: say “I want a lawyer” and then do not talk or nod head under any circumstances

Minor and asserting right to attorney
Officer: 
You have a right to a lawyer.

16 yr old: “I have a lawyer”
· should we consider how a child assert his/her right to an attorney under Davis in light to JDB?

· children might assert their rights differently – they are taught to ask questions and not to affirmatively state

· kids are more susceptible to pressure when facing adults

· kids are also not able to understand the seriousness and consequences of speaking to police without an attorney

· we should think about how a reasonable child might assert right

· also, a reasonable officer should consider a child’s age and child’s susceptibility to pressure

· the law in CA has evolved to protect a child’s assertion of right to attorney
WAIVER: Voluntary, Knowing & Intelligent

· Rule: Miranda warnings must be read completely to a suspect and there must be a valid waiver of those rights. A valid waiver is knowing, intelligent, and voluntary.
· A valid waiver may be express or implied (ex: after being read Mir rights, D just starts talking). See Butler.
· Events occurring outside the purview of suspect do not need to be conveyed to suspect to inform his waiver. See Moran v. Burbine, Colorado v. Spring 
· Suspect can implicitly waive right to remain silent, even after asserting this right, by voluntary making statements to police.  See Berghuis v. Thompkins.

· Once suspect invoked right to counsel, police cannot initiate interrogation again unless D initiates conversation with police and waives right to counsel.  Any waiver after D invokes rt to counsel is invalid unless D initiates conversation with police (see Edwards).
Once suspect in custody + Mir rights given, Miranda Waiver Must Be:

1. Voluntary
· Rule: a waiver is voluntary if the suspect waives of their own free will, and not because of officer coercion (under a totality of the circumstances analysis)

· at the point in time of Mir waiver, was there is a voluntary waiver based on TOC?

· subjective analysis under totality of the circumstances
· fact specific analysis
· Voluntary Waiver Factors:
· (i) D’s age & experience

· (ii) Number & clarity of Mir warnings
· although police doesn’t have to read Mir rights more than once, but if police gives Mir rights more than once, can take that into consideration
· (iii) Duration of custody pre-waiver

· (iv) Techniques of questioning & obtaining waiver

· good cop & bad copy
· coercion/pressure by police
· multiple officers?
· (v) Food, water, sleep deprivation?
· (vi) Intelligence of D
· can individual understand 
· (vii) D’s prior experience with law enforcement
· **only for purposes of analyzing voluntariness for Mir warning, we get to take into consideration D’s mental intelligence, mental illness, last experience with law enforcement, etc.**

· ex: if D was previously arrested and given mir rights – support that D knows and voluntary waived Mir right
· Reid interrogation methods – standard and do not rise to the level of 5A violation

· use of Reid interrogation methods increase false confessions, involuntary confessions, and invalid Miranda waivers

· characteristics of Reid interrogations
· physical isolation – make suspect feel overwhelmed and alone
· question in a way that presumes suspect’s guilt (ex: interrupt suspect’s assertion of innocence and telling suspect know s/he is guilty)
· confirmation bias once get confession b/c went into interrogation believe suspect is guilty and is lying

· techniques

· minimization – provides suspect w/ moral justification and face-saving excuses for having committed the crime

· ex: when police tells someone you were poor so of course you had to steal
· maximization – designed to convey the interrogator’s belief that the suspect is guilty and all denials will fail (want to make suspect feel helpless and overwhelmed)
· ex: presentation of false evidence – giving info to suspect that isn’t actually true (officer is lying about state of evidence – make it look like have evidence to prove guilt than actually exist) = coercive technique
· this is OKAY for interrogation of adult and children!
· Frazier v. Cupp (1969) – case with adult defendant
· case pre-dates Court’s understanding of how suggestive young people/children are

· Police falsely told D that his companion had confessed and implicated D. 

· Court held that officer’s lie, through relevant concern, did not render D’s confession involuntary.

If it is an INVOLUNTARY waiver ( Then it is also likely to be an INVOLUNTARY STATEMENT UNDER THE 14A 

· we are looking at the timing of the involuntary waiver – for it to be an involuntary waiver under Miranda, the waiver by the suspect must also have been coercive at the point in time when Miranda warnings were waived (violates 14A) 

· timing is key to determine what comes in & what does not

· analyze each claim separately:

· 5A – in custody and interrogation? Miranda triggers

· All Miranda warnings given? For knowing & intelligent waiver

· Was waiver voluntary at the moment D expressly or impliedly waived?

· look at voluntary factors 

· we need to analyze 2 claims: involuntary waiver under 5A and involuntary stmt 14A separately

· 1) involuntary waiver of your 5A rights at the point in time waiver made; ALSO argue that:

· 2) when suspect confess = an involuntary stmt under 14A b/c the time you made waiver, it was involuntary 

· to exclude entire statement after involuntary waiver completely
2. Knowing (& intelligent)
· Rule: Knowing Miranda rights requires police to give a complete and full warning of all Miranda rights.  Only after complete and full Mir warning given and D waives, is it sufficient to constitute a knowing & intelligent waiver.

· ex: if police does not say 1 Mir rights, then suspect does not know the entire Mir Rights

· CONTRAST w Bustamonte: valid consent does not require that D be informed of his 4A rights.
· with 5A waiver rights, police must have told D ALL of his Mir rights – if so, then “knowing & intelligent”

· What are you required to knowingly and intelligently waive?

· JUST your Miranda rights; nothing more
3. Intelligent
· intelligent doesn’t really mean anything as courts use “knowing and intelligent” in the same sentence 

· group intelligent with knowing
RELINQUISHMENT OF RIGHTS
	What Rights/ Amendment
	When?
	Relinquishment Requires (Threshold Justification)
	Consequence of violation?

	Search &/or Seizure

 

(14th A DP; 

4th A S & S)
	Consensual Encounters &  

Consensual Searches
	Voluntariness: apply TOC  analysis to determine if gov’t coercion, B v. S, Drayton factors 

(Police need not inform a suspect of his right to refuse under 4A)
	Evidence out; but can still be used to impeach

	Statements 

(5th A Mir.)
	D confessions in custodial interrogation 


	Knowing (informed of 5th A rights) & Voluntary Waiver 

(police must tell suspect rights in order to waive)
	Ev out ONLY in gov’t case in chief; can be used to impeach 



	Statements 

(14th A DP)
	D confesses to gov’t actor 


	Voluntariness: apply TOC analysis to determine if gov’t coercion 

(police doesn’t need to warn suspect of 14th DP rights – free of coercion)
	Ev out in entire case; cannot be used to impeach (harsher consequence than Mir. violation) 



	Trial Rights 

(6th A: confront witness, testify or not, etc.)
	When D enters a guilty plea 


	Knowing (informed of 6th A rights) & Voluntary Waiver

(police must tell suspect rights in order to waive)
	Guilty plea invalidated / withdrawn 




North Carolina v. Butler – p. 639
· First big SCOTUS waiver case

· To get a statement into evidence, must show valid waiver of rights

· What is a valid waiver?

· KNOWING (& intelligent) AND VOLUNTARY

· TOC

· Facts of Butler
· FBI arrested D on the basis of a NC fugitive warrant. After his arrest, Butler was given his Miranda warnings (read and on form). Butler said that he understood his rights but refused to sign the form indicating that he waived his rights, but agreed to talk to the agents and made self-incriminating statements.
· Butler never requested an attorney or tried to stop the agent’s questions to ask for counsel.
· Waiver issue: does there need to be an expressed waiver (signed waiver) or can waiver be implied?

· Held: 
· Implied waiver is sufficient 
· Viewed from TOC

· Waiver must be voluntary (subjective, TOC)
· Waiver must be knowing & intelligent
· In Butler, waiver was upheld as his experience and intelligence suggested he understood the Mir rights, police read Butler all of his Mir rights, and Butler said he understood and will talk to police, and Butler makes incriminating stmts
Moran v. Burbine (note case) - p.641
· Facts: suspect in a murder case waived his Mir rights, including right to counsel, and confessed. Suspect’s sister hired attorney who called police station and was told that no interrogation would occur until the next day. Suspect was not told that an attorney was retained and wanted to see him.

· Court held: events occurring outside the purview of suspect do not need to be conveyed to suspect to inform his waiver

· In Burbine, police failed to inform suspect (who was being questioned) of his public defender’s efforts to contact him 

· Court said: Police do not need to tell suspect that evidence against him is weak for instance
· Court said: Might impact wisdom of waiver, but not the knowing & voluntary nature of waiver
Spring v. Colorado (note case) – p.641

· Court ruled that police had no duty to inform a suspect of the nature of the crime for which s/he is under suspicion b/c the additional info could affect only the wisdom of a Miranda waiver, not its essentially voluntary and knowing nature
Berghuis v. Thompkins (553) – p. 641
· Court held: In order to invoke your right to remain silent, you must do so affirmatively. D waived his right by talking to police.
What happens if police does not follow Miranda?
**Seibert applies when suspect made pre-Miranda incriminating stmts**
Rule: When a Miranda violation leads to ….

· (1) Subsequent statement ( Seibert test governs
· Court held that subsequent stmts must be excluded, even if Miranda warnings were given before the stmts were repeated
· When there is a continuous rolling sequential interrogation, then interrogation effectively functions as ONE interrogation and Miranda warnings cannot function properly as does not give suspect the idea that s/he has a real choice about giving stmt
· Factors:

· 1) the completeness and detail of the questions and answers in the 1st interrogation

· 2) overlapping content of the 2 stmts

· 3) timing and setting of the 1st and 2nd interrogation

· 4) continuity of police personnel

· 5) degree to which the interrogator’s questions treated the second round as continuous with the first
· Applying Seibert TEST
· Elstad: Diff experiences D had in the 2 interrogations 

· First interrogation is an informal interrogation, in living room, few Qs (brief)
· Did not use same Qs or exploit 1st Qing (didn’t refer back like in Seibert)
· Diff location

· Diff officer
· Seibert: Not marked diff exp between 1st and 2nd interrogations

· Only 15-20 min btw session1 & 2

· Exploited unwarned 1st statement (Kept referring back to what D said prior to being warned)
· Same place

· Same officer
· (police strategy was deliberate – trying to deliberately circumvent Mir; and it was a systemic practice)
· (2) Subsequent discovery of Tangible Evidence (eg. drugs, guns) ( Patane governs
· Court held that tangible evidence could be introduced even if it resulted from violations of Miranda
· Physical evidence found as a result of a suspect’s voluntary but unwarned statements is admissible because the introduction of physical evidence at trial does not implicate the self-incrimination clause 5A
Harris 1971 (bkgd to Seibert)
· this case involved a challenge statement as MIRANDA VIOLATION under 5th

· OUT for case in chief, may use to impeach
· Statements obtained through a Miranda violation cannot be used in case in chief, but can be used to impeach the defendant during trial
· Why? 
· Significant ENOUGH deterrent already just to keep out in gov’t case so allowed to use to impeach D during trial for lying
· Brennan dissent

· This rule will encourage police violations of Miranda b/c statements can still be used to impeachment
Oregon v. Elstad (bkgd to Seibert)
· Facts

· Statement 1 in living room (brief stmt made in living room, unMir., Officer Burke) - inadmissible
· Statement 2 at Station house (post-Mir. & waiver, Officer McAllister Mirandized & led interrogation) – is this admissible?
· Elstad Arguments & Ct’s Considerations:

· Fruit analysis? Not applicable here
· “Cat out of the bag” – since D already let the “cat out of the bag” in 1st stmt, did D feel like he had to tell officer in stmt 2? No, unless 2nd stmt was from deliberate coercive or improper tactics, it is not tainted by 1st unmirandized stmt 
· Rule

· Second statement admissible absent “deliberately coercive and improper tactics.”
· The initial failure to read a suspect his Miranda warnings does not taint later voluntary, mirandized, statements if the initial unwarned statement was made absent deliberately coercive/improper tactics
Missouri v. Seibert – p. 628
· Facts

· Police protocol re Miranda for interrogation: “question-first and warn-later” tactic (successful tactic in getting confession)

· 1st interrogation: Seibert questioned extensively (30 mins) w/o Miranda warning and confessed
· After she confessed, police take short break (15-20 mins)
· 2nd interrogation: then police returned with tape recorder, read Miranda warnings; she waived

· In 2nd interrogation the police referred back to the initial, unwarned questioning & her responses (what she already said previously)
· Issue: Is the second (waived Mir) statement admissible? No
· Rule: When there is a continuous rolling sequential interrogation, the issue is whether Miranda warnings can function properly
· court is saying when interrogation is continuous, rolling and sequential, then the interrogation is ONE interrogation (differ from Elstad where there was a change in place, different officers), and Miranda warnings cannot function properly (doesn’t give suspect the idea that suspect has a real choice about giving stmt)
· Ask: Can the warnings advise the suspect that there is a real choice about giving a statement?

· Focus is on the likely effect of practice on the person.
· Because the officers here exploited Siebert’s unwarned statement, the second statement is inadmissible
US v. Patane (2004) – p.634
· Facts: Police were notified that he was a convicted felon and illegally possessed a gun. Police went to D’s home to arrest him for violating his restraining order. The police began to advise suspect of right to be silent.  Suspect interrupts them & says he knows his rights.  Po do not finish / complete Mir warnings.  Police ask about gun and D directs them to bedroom & po find the gun.  At the motions hearing, the gov’t concedes Mir. was inadequate. D’s statement of the gun was inadmissible, issue is whether the physical evidence of the gun was admissible? 

· Held: No, Miranda protects against violations of 5A self-incrimination clause and does not govern the introduction of physical evidence at trial resulting from voluntary stmts
· 5A is about protecting a suspect about giving incriminating testimonial stmts, 5A doesn’t apply to physical evidence 

· Rule: 


· Physical evidence found as a result of a suspect’s voluntary but unwarned statements is admissible because the introduction of physical evidence at trial does not implicate the self-incrimination clause 5A

· takeaway:

· police must give ALL Miranda warnings 

· 5A protects a suspect’s incriminating stmts but not physical evidence that has been found as a result of unwarned stmt
Exception to 5A Miranda 
**when here is a Miranda violation by police and Statement is still admissible**
1. Impeachment: Harris 

· Rule: Statement taken in violation of Miranda can be used to impeach the D if he takes the stand & testifies differently
· Reasoning being that there is a need to protect the integrity of trials by allowing prior stmts to police be used to impeach a D who takes the stand and does not tell the truth.
· Harris v. New York – p. 679 
· Facts: Harris (D) was arrested for twice selling drugs to an undercover police officer. After arrest, police failed to fully give D miranda warnings (did not tell D of right to counsel) before questioning him when he was taken into custody. D confessed to selling drugs. D testified at trial denying drug sale to police. Prosecution attempted to impeach D’s testimony by asking questions about D’s unwarned confession statements. 

· Court held prosecution can use stmts obtained in violation of Miranda warnings to impeach a D who takes the stand
2. Public Safety/Emergency: Quarles

· Rule: Statements obtained by police from suspect during emergency situations could be used against D even if Miranda warnings were not properly administered. Assertive conduct is the equivalent of a statement (ex: Quarles pointing his head in direction where gun was hidden).

· there is overriding considerations of public safety which justify the police’s failure to provide Miranda warnings before he asked questions devoted to locating the abandoned weapon

· Quarles Test - whether the police officer asked questions reasonably prompted by concern for public safety?

· (1) individual is in custody 

· (2) being ask about something that is incriminating 

· (3) no Miranda warning, 

· (4) but police ONLY asking the type of Qs that a reasonable police officer would ask to get to the public safety issue
· OBJECTIVE test (reasonable officer) 

· not asking about that particular officer and what his/her subjective intent was when asking Qs
· New York v. Quarles – p. 682

· Facts

· A woman told 2 police officers that she was raped by a man wearing a black jacket with the name “big Ben” printed in yellow letters on the back and he entered a supermarket and had a gun. 

· Police arrived at the supermarket and saw Quarles (D) inside. Quarles fit the description of the assailant, and when he saw the police, he ran to the back of the store. The police chased him and kept him in sight for all but a few seconds until he was caught. officer ordered him to stop and put his hands over his hands with gun drawn. 

· Officer frisked him and found an empty gun holster. After handcuffing him, the officer asked Quarles where the gun was, and Quarles gestured with his head saying, “the gun is over there.” The officer found the gun, arrested D and gave his Miranda warnings. D told officers he was willing to answer questions w/o attorney present.

· issue: is D’s unwarned gesture and stmt admissible? 

· held: Yes, under public safety exception to Miranda violation – under Quarles, the stmt also gets admissible

· we know it is an emergency re. public safety b/c the officer only asked D about where the gun is (not asking about the rape, where’d you get that jacket)

· Court held D’s stmt “the gun is over there”, the gun, and subsequent stmts made to police questions are admissible even though D not mirandized 

· note: Quarles (1984) pre-dates Patane (2004)

· Today, even assuming there is a Miranda violation, assuming there is no public safety exception, what evidence would come in under Patane applied to the facts of Quarles?
· applying Patane, even if stmt violated 5A, the GUN (physical evidence) is still admissible

· Review Terry: 

· officer yells “Stop, put your hands up” and the suspect stopped and puts his hands up ( suspect is submitting to show of authority when put his hands up and stopped = 4A seizure

· Terry Stop requires RAS that criminal activity is afoot

· here, officer had RAS that the individual in the supermarket wearing jacket with words “Big Ben” which matched description given by victim committed rape with a gun

· the description given by victim to police was that rapist was a black man, with a black jacket with words “Big Ben” and carrying a gun ( this description gave a fairly unique description 

· victim told police the suspect went into the supermarket 

· timing indicated close relation to when alleged rape took place

· lawful Terry Stop

· Terry Frisk – RAS that individual is armed and dangerous

· victim told popo that suspect had a gun 

· police found an empty gun holster

· RAS that individual had a gun and hid it somewhere

· Frisk Lawful? Yes
· Miranda violation?

· “in custody”? suspect would feel that a substantial freedom of movement has been deprived by police – court says “yes” suspect is in custody for purposes of Miranda

· was suspect interrogated?

· officer then asks D (without Mir) where the gun is – D gestures with his head (from evidence law perspective, this would be a stmt by affirmative gesture) saying “the gun is over there” 

· police finds that the gun 
3. Booking exception / routine Qs
· Statements made at the time of booking, then the suspect statement is in response to routine questions by police and is admissible

· ex: what’s your phone number, what’s your address, who do you live with, DOB, contact info – don’t need to be Mirandized before police can ask these questions

4. Suspect waived rights under Miranda

· See Waiver above
6th Amendment – Right to Counsel (at Trial)
· 6A: “In all criminal prosecutions, the accused shall enjoy the right to … have the Assistance of Counsel for his defense.”
· 6A violation = interrogation w/o counsel (which is a critical stage, after the attachment of right to counsel)

Step 1: Did 6A attach - Initiate Judicial Proceedings?

· 6A right to counsel attaches automatically to a criminal prosecution with the initiation of adversarial judicial proceedings against a defendant. 6A right to counsel is offense specific. 
· state courts = arraignment

· federal courts = grand jury indictment 

Step 2: Is it a critical stage - deliberate initiation/elicitation of questioning?

· After an accused D’s 6A right to counsel attaches, the court makes a separate inquiry to see if the proceeding that follows the original attachment is a CRITICAL STAGE ( this is where interrogation under 6A comes into play!

· police cannot deliberately elicitate stmt after 6A attaches
· If it is a critical stage, counsel’s presence is required.

· Deliberate elicitation? subjective intent of the officer

· “deliberate elicitation” under 6A is when an officer subjectively intends to elicit incriminating info from the suspect 

· Note: “deliberate elicitation” (look at police’s subjective intent) is stricter than “functional equivalent to interrogation” (objective)

· Christian burial speech in Brewer = deliberate elicitation
· Rt to counsel under 6th A can only be waived by intentional relinquishment (state bears burden to prove) – Brewer

· you have to told of your right to counsel and you have to clearly verbally waive that right

Massiah v. US - p.691
· Facts: D initially indicted for violating federal drug laws, retained attorney, pled not guilty, released on bail. While free on bail, police worked with a co-defendant who wore a wire while talking to D and resulted in police hearing D make incriminating stmts. Stmts introduced at trial against D’s objection and D convicted. 
· 1964 ( decided pre-Miranda

· Not needed as much once Miranda decided 

· Background to Brewer

· Massiah Rule: Police cannot “deliberately elicit” a statement from a defendant in the absence of his counsel after he has been indicted
· Held: D was denied 6A protection (which applies in this federal case) when is incriminating stmts were used against him at trial when such stmts were deliberately elicited from him by police after he had been indicted and in the absence of his counsel.

Brewer v. Williams – Christian burial speech
· Brewer revives Massiah!

· this case is the original case that was brought to SCOTUS re. William’s incriminating stmts 
· Nix. V. Williams re. inevitable discovery exception to Fruit Exclusion is the second version that gets litigated to SCOTUS 
· Facts: D abducted and murdered Pamela Powers (10 year old) on Christmas Eve. When Des Moines police drove D from Davenport to Des Moines and during this car ride, officer gave D the “Christian burial speech” which appealed to D’s religious side and D confessed to where Pamela’s body was.

· Brewer Course of Litigation
· Federal Habeas Corpus: Brewer v. Williams

· District Ct grants HC on violation of Mir 5A, DP (involuntary stmt) 14A and 6A

· Govt appeals to Circuit & Cir upholds Mir & 6th violations (drop DP 14A violation)

· USSC 1977: goes only with 6A violation (revived Massiah right to counsel) and drops BOTH Miranda & DP violation
· Remanded; second case re-tried & W convicted.

· Federal HC: inevitable discovery: Nix v. Williams

· District denied

· Circuit takes it – police acted in bad faith so no inevit discov

· USSC 1984: only factor is would police have inevitably disco body.

· Compared to Innis:
· Innis is 5A case deciding what is a functional equivalent interrogation case

· Innis is decided by the SCOTUS in 1980 – after Brewer v. Williams in 1977.  

· Clearly the SCOTUS thought Brewer is the case where it WOULD absolutely constitute the functional equivalent to interrogation (but Brewer is not a 5A cases) – “deliberate elicitation” which is stricter than “functional equivalent to interrogation”

· ISSUE: Was Williams denied his 6th A right to counsel by police conduct in eliciting statements from Williams during the ride?
· the “Christian burial speech” – the little girl deserves a Christian burial and D gave police location of her body

· Rule: Rt to counsel under 6th A can only be waived by intentional relinquishment
· Held: Yes, D’s 6A right attached and Christina burial speech was deliberate elicitation of incriminating info from D which was done w/o D’s counsel present and D did not waive 6A right
· Requirements for 6th A right attach
· (1) Initiate Judicial Proceedings
· in Williams: Yes ( he had arraignment (6A attached to the murder)

· (2) Deliberate elicitation
· Yes ( can look at the subjective intent of the officer

· Det. L set out to find little girl’s body – his deliberate purpose when gave the “Christian burial speech”
· 6A waiver standard: State needs to prove “an intentional relinquishment or abandonment of a know right or privilege”
· Issues SCOTUS did NOT address
· DP under 14th A Coercion
· Trickery of some sort 

· from TOC, Vulnerable D: Williams is intellectually disabled and mentally ill – police knew this
· Appeal to religion & pressure to give info 
· No physical abuse (but lots of psychological coercion and knowledge of D’s vulnerabilities)
· Waiver of Right to Counsel?

· Mirandized over & over by police & warned by Judge

· Met with lawyer, spoke to lawyer

· Told police he would give all details once with lawyer

· Strong argument he did waive right to counsel under 5A (but he is someone with intellectually disabled and mentally ill)

· Why did Supremes go with 6th and not Miranda violation or DP?

· likely b/c 6A violation was clear

· here, formal adversarial proceedings have begun = 6A attachment; and police interrogates D (critical stage) ( counsel must be present

· 5A and 14A potentially more issues 
· once found 6A violation, SCOTUS did not need to find violation on any other ground
Step 3: Same offense?

· 6A Right to Counsel is Offense Specific ( TX v. Cobb
· Blockburger test for “same offense”: it is the same offense only where the elements of one offense are necessarily included in the other

· “where the same act or transaction constitutes a violation of two distinct statutory provisions, the test to be applied to determine whether there are two offenses or only one, is whether each provision requires proof of a fact which the other does not” TX v. Cobb

· the prohibiting of deliberate initiation of questioning is only limited to the offense which you have been presented in court (6A right to that offense only)
· if police questions you on any other offense, use Blockburger test to see if that other offense is consider the “same offense”

· if so – 6A protects

· if not – 6A does not protect
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TX v. Cobb (2001) – p. 703

· Background: McNeil

· Formally charged with robbery

· Police ? him about a murder & diff armed robbery

· ( Not a 6th A violation of right to counsel

· Facts
· Police investigating a home burglary and missing 2 family members from burglarized home. Cobb was suspected and he was arrested 6-7 months later form an unrelated offense and police questioned him about the burglary and disappearance. 

· Timeline:

· 1. Cobb arrested for unrelated offense and questioned about burglary and disappearance

· confessed to burglary but denied knowing anything about disappearances

· 1. Cobb is arrested for Burglary

· Mirandized, waives Miranda, makes stmt

· Arraigned ( 6th A attaches, he gets lawyer on Burglary (lawyer is on the burglary charge – 6A is offense specific)
· Cobb is released

· 2. Cobb confessed killing to his father (who then tells the police)
· 3. Cobb arrested for Murder

· Mirandized, waives, makes a stmt about murder
· note: no initiation of formal judicial proceeding against D for murder yet
· Issue: is burglary and murder the “same offense” for 6A purposes?
· Cobb is not protected by Miranda (both times he waives and makes stmt) – is Cobb protected by 6A?

· 6A attached to the burglary but not the murder 
· At time of questioning about the murder, D’s already been accused of burglary in court – does his 6A right for burglary carry over to the questioning about the murder (meaning his attorney must be present)?

· Rule: Blockburger Test for when offenses are the “same”
· “It is the same offense only where the elements of one offense are necessarily included in the other offense”
· ex: accusation is that I killed Joe, I’ve necessarily assaulted Joe (all elements of assault are included in murder)

· this is the same test used for double jeopardy – can’t be twice put in jeopardy of losing your liberty for the same offense 

· applies when:

· already tried for offense – cannot be charged and tried again for same offense

· can’t be sentence twice for same offense

· Held: Burglary and murder are different offenses under Blockburger Test – 6A did not carry over to questioning about murder which means police can question D about murder w/o counsel

· although both burglary and murder arose from the same set of facts (factually intertwined), but not 1 offense shares all the elements of the other offense = not same offense
Step 4: 6A Waiver?

· Rule: 6A right to counsel can only be waived by intentional relinquishment (Brewer v. Williams)
· 6A waiver standard: State needs to prove “an intentional relinquishment or abandonment of a know right or privilege”
Step 5: Police can Reinitiate Interrogation If Waived 5A After 6A Attached- MONTEJO (2009)

· Case you did NOT read … you are responsible for what I am telling you about the rule!
· Montejo Rule: Police (only police, not DA) can reinitiate interrogation of a D who is represented by counsel without violating D’s 6th A rights so long as there is a valid 5A MIRANDA waiver.

· rmb, a part of the Mir waiver is police telling you your right to counsel (it doesn’t specify that you have right to counsel only under 5A, only that you have right to counsel)

· so if, you already have right to counsel under 5A and already have attorney under 6A in court (b/c charged in court), police can initiate interrogation of you as part of telling you Mir rights, and when D waives right to attorney under Miranda then D also waived right to counsel under 6A

· this makes it a lot easier to get stmts from criminal Ds b/c police can now initiate interrogation of a D after D has an attorney under 6A if police gives you Miranda rights and D waives right to counsel

· note: DA cannot initiate interrogation, just police
· Overrules Michigan v. Jackson (which created a presumption that any waiver of D’s rts given in police initiated conversation was invalid if a D previously asserted his rt to counsel)
· post-Montejo advice to client: do not talk to the police and do not waive right to counsel 

6A and jailhouse informants

· 5A and 6A comparison:

· 5th A – governed by Perkins
· Use of statements given to jail cellmate informant or undercover agent does not violate 5A
· 6th A – Henry and Wilson
· Use of statements given to jail cellmate informant or undercover agent CAN violate 6A

· Henry – Court held Gov’s use of jailhouse informant violated D’s 6A as informant asked D questions that was a deliberate elicitation of incriminating info
· Wilson - Gov’s use of jailhouse informant did not violated D’s 6A as informant merely listened 

Analysis: 

· Step 1: has there been an initiation of judicial proceedings?

· Step 2: was there “deliberate elicitation”?

US v. Henry – p. 718
· Facts:  Henry is indicted for armed bank robbery and was held at city jail pending trial. Police paid another inmate (Nichols) in same jail as D to be an informant. At trial, Nichols testified that he spoke to Henry.

· (1) Henry was indicted for armed bank robbery (same offense that Nichols talked to him about) – shows that formal initial judicial proceedings have begun 

· 6A attached, same offense

· (2) Nichols spoke to Henry in jail (Nichols testified that he spoke to Henry in his testimony at trial) and obtained incriminating stmt ( Nichols was deliberately eliciting information 

· Held: Gov’s use of informant violated Henry’s 6A b/c there is deliberate elicitation – statement made by Henry to Nichols is excluded
Kuhlmann v. Wilson – p. 722
· Facts: Wilson was arraigned for armed robbery and placed in jail cell that he shared with Benny Lee (paid jailhouse informant). After a visit with his brother, Wilson made incriminating statements to Benny (who secretly took notes) and Benny gave info and his notes to police. 

· (1) D arraigned and place in holding cell with Benny – shows that formal initial judicial proceedings have begun
· 6A attached, same offense

· (2) Benny was simply a listening post and it was the visit from D’s brother than triggered D to make incriminating stmt to Benny
· Held: NO VIOLATION – D’s statement comes in b/c no deliberate elicitation 

· “to succeed in showing 6A violation, D must demonstrate that police and informant took some action, beyond mere listening, that was designed deliberately to elicit incriminating remarks”
Remedy: 6th A rt to counsel violation

· Statements taken in violation of 6th A right to counsel are excluded from pros case-in-chief ONLY and are available to the prosecution to impeach the defendant.

· Same remedy as a 5th A violation.
14th Amendment Due Process – voluntariness of statements
· 14A is concerned with whether D’s statement is coerced 
· when confession gained as a result of violence, coercion, or when individual deprived of sleep and food for over a day, confession is unreliable
· Rule: 14A focuses on whether there is government action that violates an individual’s due process rights. For statements, 14A focuses on whether from a TOC, the statement given by the individual was involuntary as a result of government coercion, which may be physical or psychological. The bar for 14A challenge seems to be fairly high. Per the Court’s decision in Connelly, a confession is to be deemed involuntary, regardless of D’s mental condition, only if it is the product of police misconduct that is so egregious and abusive (physically or psychologically). 
· we look at the individual suspect’s characteristics as well as the characteristics of the interrogation and tactics used by the state actor (TOC). With a 14A analysis you are asking, has the state actor overwhelmed the will of the D to obtain the confession? Has the state actor coerced a confession by overbearing the will of the D?

· The court analyzes involuntariness under a Totality of the Circumstances test. 
· Factors:
· D’s characteristics:

· age

· education

· level of intelligence
· mental health

· prior experience with the criminal justice system
· Tactics used by officer:
· physical coercion (torture, force) – Brown
· psychological coercion

· promises of leniency

· threats

· Characteristics of the questioning:

· Length of detention / Length of time of the questioning

· Location

· Deprivation of food, sleep, water, bathroom breaks
· Court held in Connelly that a confession is to be deemed involuntary, regardless of D’s mental condition, only if it is the product of police misconduct
· Court explicitly stated in Spano that reliability is not the only concern – certain police techniques are repugnant and override free will and will not be tolerated

· we care about coerced statements because:
· “The abhorrence of society to the use of involuntary confessions does not turn alone on their inherent untrustworthiness.  It also turns on the deep-rooted feeling that the police must obey the law while enforcing the law; that in the end life and liberty can be as much endangered from illegal methods used to convict those thought to be criminals as from the actual criminals themselves.” Spano v. NY 360 US 315 (1959)
· reliability – if it is accurate and truthful
Coercion can be:
· PHYSICAL (see Brown)
· Beating

· Torture 

· PSYCHOLOGICAL *this can be hard to litigate b/c subjective

· Look for explicit promises of leniency &/or threats

· ex: police threatens to shoot your mom if you do not confess

· when police is telling something accurate to suspect in order to get confession, then not a promise of leniency or threats

· Note: promises of leniency is NOT coercion when police tells suspect that if confess get reduced sentence b/c that’s true 

· “Grandmother speech” – murder case

· 19/20 year old accused of murder – he was raised by grandmother (and police knew they were very close)

· police does not have a lot of evidence so trying to get as much stmt/confession from the accused as possible

· during interrogation, police told him your grandmother is taken very ill and had to go to the hospital (this was not true) and continued interrogating him

· then told him that your grandmother has moved to the ICU (not true) – if you want a chance to see your grandmother, you need to confess – but he still does not confess

· then police told him his grandmother died (not true) and if you would like a chance to go to her funeral, your best bet is to confess ( suspect confessed!

· confession was the only evidence and it was suppressed and case was thrown out since that was the only evidence against him
· Confession coerced from child abuse suspect
· police uses the suspect’s history and try to coerce the individual to confess
Brown v. Mississippi (1938) - p. 549

· Facts: Brown found guilty of murder but only evidence against D was his confession which was obtained by police severely beating D. D objected to the admission of the confessions and testified to the torture, saying confessions were false. 
· Holding: confessions gained involuntarily are inadmissible as violating due process of 14A

· Confessions induced by violence are not consistent with the Due Process Clause and such evidence is therefore inadmissible at trial. Severe beatings to get a confession clearly violate fundamental principles of justice and therefore amount to a violation of due process. Where such confessions are the only evidence against the defendants, as is the case here, the result is simply the pretense of a fair trial. The trial court had sufficient evidence that the confessions were the result of coercion and brutality and the court wrongly permitted the confessions to be introduced into evidence. Accordingly, the judgment is reversed.
· Takeaway: 

· confessions as a result of coercion is unreliable and involuntary

· now, jury instructions instructs jury that they cannot be convicted based on suspect’s confession alone, there must be some other evidence 

· confession alone does not pass “beyond a reasonable doubt”
Colorado v. Connolly (p 560)

· Facts: D is mentally ill and stopped and confessed to the murder of a young girl to a police in full uniform (who then gave D his Miranda warnings). D also confessed to detective, and DA. 
· Rule: A statement made by a mentally ill person is not involuntary for purposes of the Due Process Clause if there is no coercive behavior by police.
· Holding: D’s confession is voluntary and admissible as the police and gov actors did not engage in coercion. 

· police did not do anything wrong when Connolly confessed

· so 14A is about when police do SOMETHING coercive to D 

· coercive police activity is a necessary predicate to the finding that a confession is not “voluntary” within meaning of DP of 14A

Eyewitness Identification - Challenge
Step 1: Identify the TYPE of Out-of-Court (OC) ID procedures:

· Show Up –witness is shown just 1 individual and asked if that is the person who committed the crime
· Line Up- when witness is shown multiple individuals (even if individuals were shown to witness one at a time) and ask the witness if s/he can identity the person who committed the crime
· Photo Array –witness shown a series of photographs and see if they can ID the person who they saw commit the crime 
Step 2: Was OC ID Problematic? 3 Way to challenge:

· note: there is NO 5A (Miranda) challenge to ID procedure (even if D asserted Miranda right to counsel and then took part in ID procedure – does not violate 5A)

· 4A: FOPT of 4th viol

· 6 A: Wade, Ash, Kirby

· 14A: Mv.B, Biggers, Foster, Simmons, Stovall
(i) TIMING - When D has a right to counsel at OC ID procedure? (6A challenge)

· before formal proceedings against D begins, no 6A right to counsel at any ID procedure (Kirby)
· after formal proceedings against D begins = 6A attaches, D has right to counsel at show up and line up (no 6A right to counsel at photo array - Ash)
· Steps for out of court ID:

· (a) formal proceedings against D begins = 6A attaches 

· (b) line up/ show up happens for that same offense (which 6A attached)

· 6A is offense-specific: the OC ID procedure must be for the “same” offense (Blockburger test) for which D is charged
· (c) line up/ show up is a critical stage for that offense - U.S. v. Wade

· (from Ash p. 770) Wade: the test to determine if critical stage = whether confrontation w/ counsel at trial can serve as a substitute for counsel at the pretrial confrontation 

· if accurate reconstruction of pretrial confrontation is possible, risks inherent still remains but opportunity to cure defects is available trial ( pretrial confrontation not critical stage 

· (d) defense counsel needs to be present at line up/ show up

· unless waived “intelligently” – US v. Wade

· (e)if defense counsel is not present, OC ID violates of 6A
US v. Wade (1967) – p. 752
Facts: 
· Crime: armed bank robbery + 2 bank employees as witness

· a man with 2 small strips of tape on each side of his face committed armed bank robbery and 2 bank employees witnessed crime. 
· Wade was arrested and indicated for involvement in armed bank robbery. 
· OC ID procedure: line up

· 15 days after counsel was appointed for Wade, FBI w/o notice to Wade’s attorney, arranged a lineup of 6-7 individual, including Wade. All men had 2 strips of tape on their face like the man who robbed the bank) and all men said “put the money in the bag”, which were the words uttered by man who robbed the bank. 
· Both witnesses ID Wade as the robber. 
· note: prosecution did not use OC ID at trial

· Testimony at trial: bank employees testified to the OC ID procedure (line up) and picked Wade, but they also testified that prior to the lineup, they had seen Wade in the hallway with the FBI agent before the other lineup participants were brought in.
Holding:

· (1) line ups that happens after 6A attaches is a critical stage and line ups done w/o notice and in the absence of D’s counsel violates 6A and inadmissible at trial

· (2) problematic OC ID calls into question the admissibility at trial of IC ID ( test: was the IC ID a FOPT of OC ID or did it have an independent? – Gov’t bears burden by C&CE
· same Wong Sun “independent source” test as 4A FOPT
· unless prosecution can prove by “clear and convincing evidence” that in-court identification stems from an independent source (not from inadmissible lineup conducted in violation of 6A), then in-court identifications inadmissible
Wade’s line up was unconstitutional
· 6th A attached b/c proceedings against D had begun

· Line Ups are Critical Stage ( D has right to counsel at ALL critical stages once 6th A attached
· reasons Court says defense attorney needs to be present at line up:

· Meaningful confrontation at trial

· Def Atty required at ID procedure to facilitate confrontation at trial 
· in order for defense attorney to be able to ask questions to witnesses re. problems of the line up, defense attorney needs to be there when line up happens since line ups are not recorded so attorney has no way to figure out what happened (what was said, etc.) and defense attorney cannot reproduce the line up at trial 

· (in 1967, very difficult to record a line up)

· Court compared line up with ‘secret interrogations’ in that it is not recorded so defense cannot reconstruct the manner and mode of lineup ID that took place, any unfairness/improper suggestion that took place for judge and jury – deprive D of his only opportunity to attack the credibility of the witness’s courtroom identification

· if defense attorney is not present in line up, no meaningful confrontation at trial
· No real downside to having an atty there for D – it doesn’t actually harm the ID procedure when defense attorney is there

Did IC ID have independent source or was it a FRUIT? 
· in Wade: SCOTUS remanded case back to lower court to make determination if IC ID had independent source based on factors
Limits on Wade:

(A) Timing: Kirby
· The right to counsel only applies AFTER the initiation of judicial proceedings 
· No right to counsel in lineups BEFORE initiation of judicial proceedings (ex: indictment)

· Kirby v. Illinois (1972) – p. 763

· Facts: Shard was robbed and told police the content in his wallet. Separately, another officer stopped Kirby on the street and asked for ID and Kirby produced a wallet that contained the contents described by Shard (ex: Shard’s SSN). At this point, officer did not know of the Shard robbery but suspected Kirby probably robbed someone (arrested Kirby). 
· OC ID: 2 days after robbery, Shard went to the station for a show up ID and Shard identified Kirby as the person who robbed him 2 days ago. 
· No attorney present and Kirby did not ask for counsel and was not advised of right to presence of counsel. 
· Kirby challenged pre-indictment line up

· Held: D has no right to counsel at any OC ID that happens before the initiation of judicial proceedings against D as  D’s 6A right to counsel has not attached 

(B) Type of Procedure: Ash
· The right to counsel only applies to show ups and lineups
· No right to counsel at photographic identifications
· US v. Ash (1973) – p. 768

· Crime: 2 men in stocking masks robbed a bank (4 witnesses). 

· OC ID Timeline:

· (1) Photo array before Ash and Bailey were in custody or charged 

· Informant told police that Ash discussed the robbery with him. Acting on this info, FBI showed 5 black and white mug shots of 5 African American males of generally the same age, height and weight (one of which was Ash) to 4 witnesses. 

· (2) 2 months after, Ash and Bailey was indicted for bank robbery.   

· (3) 3 years after crime, trial set and prior to trial, the prosecutor conducted another photo array with color photos to same 4 witnesses. No counsel present.

· Only 3 identified Ash and 1 couldn’t make any selection.

· None identified Bailey.
· Kirby challenged post-indictment photo array

· Held: Although Ash’s 6A right attached, but no right to counsel for photo array b/c photo array is not a critical stage
· photo ID is not a trial-like confrontation requiring counsel to preserve the adversary processing 

· accused is not even present and assert no right to be present 

· court likens pretrial photo ID to prosecution interviewing witnesses before trial – defense is afforded opportunity to also interview these witnesses

· Court is not persuaded that risks inherent in the use of photo ID are so harmful that an extraordinary system of safeguards is required
(ii) UNFAIR PROCEDURE: When does an ID violate Due Process? (14A challenge)
· Foster is the only SCOTUS case ever to find 14A DP violation
Step 1: Suggestivity – was this ID procedure suggestive?

· If yes ( go to step 2 necessity

· Court held that show ups are “widely condemned” - Stovall and Foster
· Stovall – only black guy, only person in handcuff, surrounded by 5 officers

· Foster – only person wearing jacket similar to robber, 3 ID procedures and D was the only person that took part in all 3 ID
Step 2: Necessity of procedure – was it necessary to do the ID procedure in this way, which was suggestive?

· If suggestive ID, are there are other ways the ID procedure could’ve been done?  
· if yes, then unnecessary ( go to step 3 reliability

· if no, then suggestive ID allowed b/c of necessity

· emergency or exigent circumstances

· Stovall – violent crime, only witness, in critical care b/c attacked in crime, who can exonerate suspect if wrongly accused (suggestive ID procedure allowed b/c necessary)

· there was no other way ID procedure could’ve been done as time was of the essence 

· Simmons – armed bank robbery, serious crime involving guns and perpetrators with guns are still at large and police must take actions immediately (suggestive ID procedure allowed b/c necessary)
Step 3: Reliability of ID – did that ID procedure result in an ID of a suspect that we do not believe is reliable? 

· Even an unnecessarily suggestive ID can be introduced into evidence (and jury can decide the weight to give to the evidence) IF, under TOC, the ID has strong indicia of reliability – Brathwaite
· If not substantial likelihood of irreparable mis-id, ID should be admitted & jury (fact finder) can decide the weight to give to the evidence
· note: reliability factors overlaps with Wade factors (FOPT independent source in-court ID)

· reliability factors: (discuss facts and how much weight factor should be given)
· Witness’s opportunity to view the suspect
· Degree of attention
· Accuracy of description 

· Witness level of certainty
· shouldn’t put too much weight on witness’ level of certainty b/c certainty, it doesn’t correlate with accuracy (60-min video)
· Time btw crime & confrontation 
· Biggers – Rape case
· Brathwaite – undercover drug sale case
Stovall v. Denno - p. 775
· Takeaway Stovall: DP violations & show up 


· DP violations are to be viewed under a TOC analysis – asking whether the ID so unnecessarily suggestive and conducive to irreparable mistaken ID that D was denied due process of law?

· Show Up IDs – showing one suspect alone to the eye witness – widely condemned
· Facts: 
· crime: violent stabbing of eyewitness (stabbed 11 times) and her husband (who died) – criminal at large

· eye witness (wife) comes out of surgery and is in ICU (after being stabbed 11 times)

· ID procedure done next day at hospital room
· 5 police officers + 2 people from DA office brings Stovall in handcuffed

· ID procedure: show up b/c 1 person being singularly shown to the witness

· Step 1: was this ID procedure suggestive? Yes

· he was the only black guy - Stovall was the only African American individual in the room while everyone else is wife ( very suggestive as Stovall stands out

· in handcuffs - Stovall comes in handcuff inherently suggest that this individual did something wrong

· surrounded by 5 police officers - inherently communicates that this individual is dangerous (b/c suggest that 1 police wasn’t enough to constraint the individual)

· from TOC, the ID is highly suggestive ID procedure

· Step 2: was it necessary to do the ID procedure in this way, which was suggestive?
· it was necessary to do the ID procedure this way b/c:

· witness was the only individual on the planet that could exonerate him and given that she is in critical care and do not know how long she will live
· Procedure & Particular issues:

· 1) Whether Wade & Gilbert applied retroactively to 6th A right to counsel violation? NO – thus, Wade and Gilbert does not apply to Stovall when Court decided
· 2) Whether unnecessarily suggestive ID procedure occurred in this case? 

· Yes, suggestive ID procedure - “Showing one suspect to the witness, alone, is widely condemned”

· Suspect in handcuffs surrounded by 5 police officers

· Suspect is the only Black person in the room

· BUT, necessarily so under the facts here (someone die and witness was the only person alive who could exonerate the suspect if wrongly accused and witness was in critical care – police had to do the ID procedure then and there)

· even though an out of court ID procedure is not problematic (violate 4A, 6A or 14A), at trial, defense can argue that jury should not find the out of court ID procedure to be reliable (this is not as great as excluding the out of court ID procedure all tgt) 

· question: what would be the best ID procedure under the facts?

· get a description from witness BEFORE doing ID procedure so can compare ID procedure to description 

· line-up in presence of D’s counsel

· have everyone be in handcuffs

· add more people of color and particularly people who matches the description given by witness

· have a neutral individual to put together the line-up of people based on witness’s description (not done by the arresting officer)

· showing one person in a line up or one photo at a time

· police can given witness instruction that the suspect may or may not be in the line up which will take place

· show-ups are highly suggestive ID procedure 
Foster v. California (1969) – p. 776
· ONLY US SUPREME COURT CASE EVER TO FIND A DUE PROCESS VIOLATION 
· Facts: 

· crime: bank robbery – 1 bank employee as witness of crime

· Why were the procedures unnecessarily suggestive?
· 3 ID procedures – 2 line ups and 1 show up

· Timeline of problem in Foster
· (1) 1st line up – highly suggestive ID procedure

· 3-person line up; Foster is 6 feet and other 2 are much shorter
· Foster was the only person wearing jacket like robber 

· suggestive of Foster’s guilt when he was the only person in line up wearing a jacket that is similar to the jacket described by witness 

· witness thinks its Foster but not sure
· (2) In person face-to-face singularly shown D – this is a show-up ID procedure which is “widely condemned”

· 2nd time witness sees D – unconsciously reinforce suggestion of Foster’s guilt

· witness still not sure
· (3) 2nd line up (7-10 days later)
· 5-person line up but Foster was the only person who appeared in 1st lineup and 2nd line up – further reinforce suggestion of Foster’s guilt

· witness is convinced Foster is the one 

· the suggestive elements in this ID procedure made it all but inevitable that witness would identify D whether or not he was in fact “the man” 

· from the police conduct, police effective repeatedly said to the witness that “this [D] is the man” – this type of conduct so undermined the reliability of the eyewitness ID as to violate DP
Simmons v. US (1968) – p.779
· Facts: 

· crime: armed bank robbery with 5 bank employees as witnesses 

· ID procedure: photo array

· police obtained photos (causal group setting) from defendants’ mother and showed 6 photos to 5 eyewitnesses 
· all identified Simmons

· note: photos were not introduced into evidence as prosecution relied on 5 witnesses’ in-court identification of Simmons as a robber
· What is the potentially suggestive procedure?
· photo array shown to 5 witnesses (bank employees who witness the robbery)

· photos of suspect were in group settings and in casual setting and Court stated that showing witness the pictures of several people among which the photo of a single such individual recurs or is in some way emphasized

· police indicate to witness that they have other evidence that one of the persons pictured committed the crime
· Was it unnecessarily suggestive? Yes 

· ID procedure was suggestive but not unnecessarily so

· Serious crime, suspects were armed and at large, public safety issue

· serious felony has been committed and perpetrators were still at large, it was essential for FBI to act swiftly to determine if they were on the right track with Andrews and Simmons so can properly deploy their forces and alert other law enforcement around the area
· Was ID reliable? Yes
· Convictions based on eye witness id at trial following a pre-trial id by photograph will be set aside on that ground only if the photographic id procedure was so impermissibly suggestive so as to give rise to a very substantial likelihood of mistaken identity.
· little chance that the FBI procedure used led to misidentification of D b/c 

· (1) robbers did not wear a mask, 

· (2) 5 bank employees saw robber at scene of crime for up to 5 mins, 

· (3) all witnesses shown photos only a day after crime when their memories were still fresh, 

· (4) 6 photos shown and consisted of primarily group settings, 

· (5) no indication that witnesses were told anything about the progress of investigation or that FBI used other ways suggesting which persons in the photos were under suspicion

· (6) all 5 identified Simmons and none identified Andrews

· (7) none of the witnesses displayed any doubt about their ID of D

· from TOC, there is little doubt that ID of D was correct, even though the identification procedure employed may have been in some respect fallen short of idea

Neil v. Biggers (1972) – p. 782

· Facts:

· Crime: rape

· V had long time to look at suspect

· V saw the suspect multiple times in good lighting

· V’s first description was kind a vague

· 7 months between rape and this ID, V engaged in numerous show ups, line ups, and photo lineups (30-40 photos) but she never ID anyone until Biggers 

· ID procedure: show up – 

· while Biggers was detained at police station, police did show up 

· 2 officers walked Biggers by V and at V’s request, Biggers said the same phrase that the rapist said (V’s description of rapist was that he had a youthful voice)

· The victim identified Biggers as the rapist and had “no doubt”.  

· ISSUE: under TOC, was the ID reliable even though the confrontation procedure was suggestive?
· Held: OC ID was an unnecessarily suggestive procedure but ID was reliable under TOC
· Factors for evaluating reliability/ likelihood of misidentification:

· Witness’s opportunity to view the suspect during the crime

· Witness’s degree of attention

· The accuracy of the witness’s prior description of the suspect

· Witness’s level of certainty when identifying the suspect

· The length of time between the crime and the identification

· RAPE, V has “no doubt” – was V’s ID reliable? 
· Pro reliability:

· V spent significant time with assailant under artificial light & under full moon

· V of horrible crime 
· but, does it lead to reliable ID? Research shows that no, memory fades very quickly

· just b/c individual was the victim of a horrible crime, it does not mean victim’s ID is mor reliable
· Pre-id description was thorough 
· although court says description was thorough, it was vague – but V’s description was more detailed than other descriptions 
· V had “no doubt” 
· Hallmark of a reliable ID? No – social science shows that an individual’s certainty does NOT correlate with their accuracy

· She was resistant to any pressure to id / refused over course of 7 months

· although there was some pressure for her to ID someone when she engaged in multiple ID procedures over the course of 7 months, but she did not succumb to that pressure

· Con reliability:
· 7 months btw rape & actual id
Manson v. Braithwaite (1977) – p. 786
· Facts: undercover narcotics sale

· Glover, an undercover narcotics officer, went to an apartment to buy drugs during daytime. Apartment was illuminated by natural flight from a window. He knocked on the door of an apartment and a man inside opened it 12 to 18 inches. Glover saw a man standing at the door. Glover told the man what he wanted and handed over some money. The man inside closed the door and, when he returned, he handed Glover two bags of drugs. While the door was opened, Glover stood about 2 feet away from the man inside. The entire transaction (from when door first opened until closed a second time) took about 5-7 minutes. 

· When Glover left the building (8 mins after arriving), he drove to police headquarters where he gave other officers a detailed description of the man who had sold him the drugs. Glover did not know the identity of the seller and described him as “a colored man, approx. 5’11”, dark complexion, black hair, short Afro style, high cheekbones, and heavy build.” 

· One of the officers suspected D as the seller and found and left a photo of D at Glover’s desk. 2 days later, Glover, alone in his office, looked at the photo and identified D as the person who had sold him the drugs.

· D is arguing per se exclusion (whenever there is an unnecessary suggestive ID, should be excluded) ( Court rejects per se exclusion b/c don’t need it for deterrence
· Held: Even an unnecessarily suggestive ID can be introduced into evidence (and jury can decide the weight to give to the evidence) IF, under TOC, the ID has strong indicia of reliability
· Step 1: what is suggestive of this ID procedure?

· Glover was only given 1 photo – so officer could only ID this one person 

· the other officer who produced the 1 photo specializes in drug crime and this officer giving the other officer 1 photo suggest that the person in the photo is the suspect

· Step 2: was suggestive ID procedure unnecessary?

· not necessary to do ID procedure this way – there was not emergency or exigent circumstances
· ID procedure could’ve been done other ways – line up, multiple photos

· Court notes that it would’ve been even better conduct if the other officer produced photos of a reasonable number of persons similar to any person then suspected whose likeness is included in the array to Glover – this would’ve enhanced the force of identification at trial and would’ve avoided the risk that the evidence would’ve been avoided ( but failure to do this here is not of constitutional dimension that would result in Glover’s identification to be excluded

· What factors made this ID reliable? Court applied factors from Biggers
· opportunity to view the suspect

· Glover had good opportunity to view the suspect - he stood 2 feet away from D for 2-3 min in well-lit area, when door opened twice, D stood at door, Glover looked directly at D multiple times
· Degree of attention

· Court reasoned that Glover is an officer so trained to pay attention 

· Glover was not a casual or passing observer – he was a trained police officer on duty and expected to pay scrupulous attention to detail as he knew that subsequently he would have to find and arrest his seller, and also knew that his observation would be subject to closer scrutiny later

· Glover was also an African American and unlikely to perceive only general features of hundreds of black males
· Accuracy of description 
· Glover is trained to be give detailed description of individual

· description included race, height, build, color and style of hair, facial feature, clothing worn

· Glover’s description was given to another officer within mins after transaction – and description led another officer to react positively at once – point to accurate description

· 2 days later, Glover identified D by looking at photo the other officer produced as a result of Glover’s description

· Witness level of certainty
· Glover stated that “there is no question whatsoever” – positive assurance was repeated by Glover
· Time btw crime & confrontation 
· Glover’s description given within mins of the crime and photo identification by Glover took place only 2 days later

· there was no passage of weeks or months between crime and viewing of photo
· all indicate Glover’s ability to make accurate identification outweighed the corrupting effect 

· although 1 photo is generally suspicious, but here, no pressure on witness to acquiesce (photo left on Glover’s desk, he was alone when looked at it), no coercive pressure to make ID arising from the presence of another

· Glover’s identification was made in circumstances allowing care and reflection

· Takeaway:

· If not substantial likelihood of irreparable mis-id, ID should be admitted & jury (fact finder) can decide the weight to give to the evidence.

· Fact change: If Glover was drunk, then much less reliable b/c:

· opportunity to view – intoxication hinders opportunity to view

· degree of attention – someone who is drunk is not paying much attention

· accuracy of description – intoxication hinders one’s ability to see things clearly, level of attention and ability to produce an accurate description 
(iii) Was OC ID procedure FOPT from a search and/or seizure that violates 4A? (4A challenge)

Step 3: What happens to the In-Court (IC) ID that follows a problematic OC ID?

· now that the out of court ID has been suppressed, what about when the witness takes the stand and wants to ID client in court in front of the jury? At a motions hearing to suppress before the trial, the judge will analyze prospectively whether a witness would have the opportunity to even be asked to identify the defendant at trial based on the analysis set out in Wade.
· If there is a problematic OC ID (based on 4A, 6A, 14A), analyze whether, at a motions hearing to suppress, can any IC ID made at trial (when it does happen) be excluded?
· this question is analyzing the effects of any problematic OC ID to any potential IC ID

· WADE governs regardless of type of violation out of ct (applies to 4A, 6A, 14A violation)

· WADE Test: whether the IC ID is the FRUIT of OC ID or is there an independent source, such as other contacts with suspect besides police identification procedure?
· Wong Sun “independent source” test “Whether, granting establishment of the primary illegality, the evidence to which instant objection is made has been come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint?” Wade quoting Wong Sun

· Factors: (we need to cover each factor, if no info for a factor then we state that no info and how that hurts/support independent source or not)
· (1) what was the witness’s prior opportunity to view suspect / original criminal act at time of the crime 
· including prior knowledge of suspect from neighborhood
· note: this was a factor already discussed in 14A reliability analysis (assuming there is 14A challenge) – on exam, we can say “see above”

· (2) existence of any discrepancy between any pre-OC ID description and D’s actual description 

· note: this was a factor already discussed in 14A reliability analysis (assuming there is 14A challenge) – on exam, we can say “see above”

· (3) any ID prior to OC ID of another person

· (4) ID by picture of the D prior to OC ID
· ex: day before problematic procedure, witness picked D out from a perfectly good ID procedure – then, not so worried if witness testified at trial based on the tainted procedure

· (5) failure to identify the D on a prior occasion

· did witness fail to identify D when witness had opportunity to do so

· ex: if witness did not ID D in prior occasion, then hurt’s prosecution’s ability to prove that in court ID has independent source

· (6) lapse of time between the alleged act and the OC ID

· note: this was a factor already discussed in 14A reliability analysis (assuming there is 14A challenge) – on exam, we can say “see above”

· for example: no prior ID by witness, no picture shown prior to ID, limited opportunity to view, etc. really hard for prosecution to prove by C&CE that in-court ID has an independent source 

· standard: C&CE
· Prosecution must prove IC ID has an independent source by C&CE
· prosecution has burden of proof 

· C&CE is a higher standard than the usual POE standard for motion hearing
· unless prosecution can prove by “clear and convincing evidence” that in-court identification stems from an independent source (not from inadmissible lineup conducted in violation of 6A), then in-court identifications inadmissible
· in Wade: SCOTUS remanded case back to lower court to make determination if IC ID had independent source based on factors 
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