Crim Outline
Liability Formula: VA + MR (with any addt’l Stat MR) ( R w/o AD =Guilt 
Theories: 

Deterrent (Teological/Consequentialist/Utilitarian)= Maximize good, consider the consequences of punishment. 

Retributive: (Deontological/Non-Consequentialist)= Punish in proportion to the nature of the wrong. 

Restorative: Solutions made to heal the community. 

Relational: Includes appreciation for the relative harm of crime, goal of relational healing. 

VOLUNTARY ACT (ACTUS REUS): 

Rules: 

1. “A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or an omission to act(MPC 2.01(1). A oluntary act is a bodily movement that is a product of the effort or determination of the actor either consciously or habitually. Exceptions include when the actor acts reflexively, is coerced, or is asleep or unconscious.” (MPC 2.02(a-d)) A Voluntary act can be omitting to act only when the omission is made sufficient by the law defining the offense or if the omission is a legal duty otherwise imposed by law” (MPC 2.01(3)(a)(b)).”

2. “The categories of a legally cognizable duty are: (1) statutorily created duties (2) legally recognized relationships (like spouses) (3) Contractual duty (4) Assumption of care of another and secluding them preventing others from rendering aid (5) Responsible for causing the original harm.” Jones v. United States
Cases: 

1. Martin v. State – No sufficient voluntary act when drunk man dragged by cops onto highway. 

2. People v. Decina – Driver with epilepsy, can move timeline back to find voluntary act that makes unconsciousness not valid exception. 
3. People v. Newton – Guy shot by cops shoots cops acquitted on defense not available for “unconsciousness”. 

4. Jones v. United States- Woman acquitted in death of infant because disputed facts found no cognizable legal duty owed to infant. Therefore no omission to act.

MENS REA: 

Rules: 

1. Purposely- “ a person acts purposely with respect to a material element of the offense if it is his conscious object to engage in conduct of that nature or to cause such a result and if the element involves attendant circumstances he is aware of such circumstances or he believes or hopes the exist.” (M.P.C. 2.02(2)(a)) Conscious Object to achieve certain results or engage in certain activity.
2. Knowingly-“a person acts knowingly with respect  to a material element of the offense when (i)  if the element involves the nature of his conduct or the attendant circumstances, he is aware that his conduct is of that nature or that such circumstances exist and (ii) if the element involves a result of his conduct he is aware that it is practically certain that his conduct will cause such a result.” (M.P.C. 2.02(2)(b)) Full awareness of certain facts or circumstances or awareness that particularly result is substantially certain to occur. 
3. Recklessly- “ A person acts recklessly with respect to a material element of the offense when he consciously disregards a substantial and unjustifiable risk that material element exists or will result from his conduct. The disregard involves a gross deviation from the standard conduct that a law abiding person would observe in the actor’s situation.” (M.PC. 2.02(2)(c)) Conscious disregard of substantial and unjustified risk. 
4. Negligently- “a person acts negligently with respect to a material element of an offense when he should be aware of a substantial and unjustifiable risk and the failure to perceive the risk involves a gross deviation from the standard of care that a reasonable person would observe in actor’s situation.” (M.P.C. 2.02(2)(d)) Should be aware of a substantial unjustified risk. 
Cases: 

1. Regina v. Cunningham – Gas meter thief acquitted and rejects theory of heightened culpability because lacked requisite malice. 

2. Regina v. Faulkner – Similar case about sailor acquitted for burning down ship when he stole whiskey. 

Analysis: 


Translating Common Law MR into MPC 

1. Identify common law MR (Ex: Malicious) 

2. Establish Stat meaning of MR 

a. Identify MR term 

b. Define the MR term 

c. Determine what element or elements MR apply to. 

d. Determine if evidence show Defendant acted with requisite MR. 

3. Translate into MPC terminology. 

MISTAKE OF FACT/LAW/STRICT LIABILTY: 

Subset of MR argument but need to figure out what element of statute the mistake goes to and what is required from the element. For MOL need to predict analysis based on how MR pairs with unlawfulness in statute and what the underlying policy is. 
Strict Liability: 

1. Regina v. Prince- Statutorily rape case knowingly taking girl without father’s consent despite good faith belief of age is not exculpatory. 

2. People v. Olsen – Murder and statutory rape same result. 

3. Garnett v. State – Disabled man’s good faith belief not exculpatory in fathering child with minor because element I strict liability. 

4. Morrissette v. United States- Abandoned bomb Junker SC reverses conviction on statutory meaning of “knowingly converts” (re govt property is it SL or knowingly). 

5. Staples v. United States – Similar case reversed on “knowingly” carrying automatic weapon. 

6. United States v. X-Citement Video- Scienter should not be presumed of stat elements that legalize otherwise innocent conduct. 

7. State v. Baker- Speeding is strict liability. 

Strict Liability Factors: 

1. Statutory language (absences of MR term)

2. Type of offense (traditionally MR or SL)

3. Inherent notice of wrong doingness or risk in prohibited conduct. 

4. Cost benefit analysis for requiring MR. 
Mistake of Fact/Law: 


Purposely/Knowingly/Recklessly= Any honest mistake of fact will excuse. 


Negligently= Any honest and reasonable mistake of fact will excuse. 


Strict Liability= No mistake will excuse. 

Mistake of Law Balance: Individual fairness vs. Certainty of criminal prohibition.

Cases: 

1. Regina v. Smith – Landlord tenant suit successful MOL argument regarding damaging walls. 

2. State v. Vargezi – Tenant landlord factually dispute resulting in valid MOL argument. 

3. Cheek v. United States- Tax evader invokes MOL on unconstitutionality of taxing income and belief that wages aren’t income. Court finds D betrays knowledge in alleging first argument but can be acquitted on second argument if fact finder finds belief to be actual. 

MOL Stat Analysis:


Does MR partner with unlawfulness element? 


If yes, 

1. MR only in regards to the facts that make D’s conduct unlawful (issues of public welfare)

OR

2. MR re facts and MR re particular law that makes conduct unlawful. (issues of limited harm). 

Legality Principle = No crime without law and no punishment without law. 
Legal Vagueness

1. City of Chicago v. Morales – Vagueness can be challenged on its face or in its application. A law must give notice to public and law enforcement of what does and does not constitute criminal behavior/act.
HOMICIDE HIEARCHY 

Murder


First Degree 

1. Purpose to kill with premeditation 

2. Enumerated Felony Murder 

Second Degree 

1. Purpose to kill without premeditation or provocation. 

2. Depraved Heart Murder 

Manslaughter 


Voluntary 

1. Reckless homicide 

2. Purpose to kill with provocation 

In-Voluntary 

1. Negligent Homicide. 

Purpose to Kill- “Malice aforethought”, Malice can be express (purpose to kill) or implied (depraved heart murder). 

Premeditation- “Willful deliberate intent to kill formed sometime before commission of homicide”. 

CARROL JDX 


Commonwealth v. Carrol- husband killed wife 5 minutes after she went to 



Sleep. Precedent finding premeditation is a question for the fact finder and 

there is no specific criteria, encourages a speculative analysis for any 


evidence of willful deliberation, can be presumed from intent. 
GUTHRIE JDX 


State v. Guthrie – Co-worker stabbing defines premeditation as not being 

synonymous with Defendant’s intent (purpose) to kill. Need to show “some 

appreciable time for an opportunity for reflection.” This includes evidence 

showing the defendant reflected or calculated the homicide. The Guthrie 


approach jurisdictional approach has been construed in the Anderson factors


as evidence showing: “ (1) planning of the killing (2) motive for killing and 

(3) the manner of the killing.” 
PROVOCATION: 

Common Law: 


Proof that: 

1. D acted with murder MR 

AND 

2. While greatly impassioned and passion was reasonable 

OR 


Purpose to kill + Actually and reasonably provoked (Would sorely tempt 









   reasonable person to 









   kill)

Categorical jdx. (Girouard v. State): (1) extreme assault/battery upon 


defendant (2) mutual combat (3) illegal arrest (4) injury or serious abuse

of a close relative (5) sudden discovery of spousal adultery.

Discretionary jdx. (Maher v. People): All questions of provocation go to 

jury. 

MPC:


Murder MR + EED for which there is a reasonable excuse or explanation
MPC EED jdx.(People v. Cassassa):  “what would otherwise be murder 

committed under the influence of extreme mental or emotional disturbance 

for which there is a reasonable explanation or excuse. The reasonableness 

shall be determined from the viewpoint of a person in the actor’s situation 

under the circumstances as the actor believes them to be.” (MPC 210.3(b)) 
-Can individualize provocation to age but not to race. 

DEPRAVED HEART MURDERS 

MPC- “manifesting extreme indifference to the value of human life” (MPC 2.10.2(b))

Common Law- Implied malice aforethought
1. United States v. Fleming- “Intoxication is immaterial in regard to proving lack of awareness when it is self-induced” (MPC 2.08(2)) 
2. Protopappas 
INVOLUNTARY MANSLAUGHTER 


Notice of reasonable warning facts = should have been aware of the risk. 


State v. Williams

FELONY MURDER 


Felony MR is the only MR necessary 


People v. Stamp 

CAUSATION 

1. Factual (but for) cause 

2. Proximate Cause (legal/moral relationship between act and MR) 

Proximate Cause Analysis: 

1. Predictability – Statistical likelihood 

a. Common Law- Foreseeability = was result reasonably foreseeable from D’s conduct?
b. MPC – Not to remote or accidentally (LOOKUP) 

2. Normative Assessment- Social judgement of relative wrongness of Defendants conduct. 

3. To resolve proximate cause consider strategic framing by D/P, and analogous precedent to past cases and facts with attention to themes of predictability and normative assessment. 
People v. Acosta – News helicopter crash from high speed chase. 
People v. Arzon – Arsonist convicted in killing cop even though other fire was main cause. 

People v. Werner Lambert- Higher standard of specific causual mechanism applicable only to commercial/industrial manufacturing. 

Commonwealth v. Root- Street racing kills one man court does not convict other racer because of individual responsibility of deceased. 

Commonwealth v. Atencio – Russian Roulette convicted on normative assessment. 
-Causation has no set rules and is determined by just attribution 
 - When medical malpractice is a factor in causation needs to be gross malpractice to be considered in breaking link in casual chain. 
Transferred Intent:

Rule: 
1. If D acts with required murder or manslaughter MR for death of VA and causes death of VB in same manner as anticipated in VA. Than D is guilty of same offense for VB as they would be for VA. 
COMPOUND OFFENSES 
Basic  MR Structure for Compound Offenses 

1. MR requirement of inchoate liability (attempt, accomplice, conspiracy) +
2. MR requirement for underlying offense (offense attempted, offense aided or abetted, or offense conspired to commit =
3. Combined MR required for compound offense. 

ATTEMPT 

Smallwood v. State – tried on attempted murder for rape w/ HIV. Acquitted on murder count because prosecution could not prove beyond a reasonable doubt that he had purpose to kill. (Lacking MR req. for underlying offense.)
Result Offenses MR: 

-Must prove that D acted with purpose to accomplish the result + any other MR for underlying offense. 

-Result offenses have an explicit statutory requirement that to be guilty the accused must cause a particular physical harm to person or property. 

Conduct Offenses MR
-All other offenses which do not require explicit statutory requirement of harm to person or property. 

-For conduct offenses D must purposely seek to commit the voluntary act required for the underlying offense (attempt MR) and all other MR for underlying offense (ex: burglary MR). 

Time Continuum RE: Attempts: ACT REQUIREMENT
1. Dangerous proximity to success (People v. Rizzo) - relatively close to last act of commission. “An act done w/ intent to commit a crime and tending but failing to effectuate commission is an attempt.”
2. Substantial step, strongly corroborative of actor’s criminal purpose (MPC 5.01(2)) – looking earlier on at what has already done. 
3. Last Step Rule (King v. Barker) “still has a locus of penitentiae” (ability to repent) 
4. Equivocality Test- Looks to how clearly D actions bespeak his intent. 

Abandonment: 

· Crime can’t be abandoned once completed or far enough on time continuum of attempt 

· MPC does however offer affirmative defense of evidence of renunciation. 

Impossibility Re: Attempt: 

1. ID the missing element of offense that could not be satisfied because actual circumstances were different than D believed. 
2. A. Act + Mr for attempt of offense + 

B. For missing element does hypothetical reasoning satisfy? 

People v. Dlugash- Man shot a man most likely already dead. Can’t be convicted of murder because impossible to prove D caused murder but can be convicted on attempted murder. 

AFFIRMITIVE DEFENSES 

Exculpation: 

1. Self-Defense (usually justification) 

2. Insanity (excuse). 

Burden of proof shifts to D to meet burden of production = some degree of evidence that puts the issue on the table. 

Final burden is burden of persuasion. 


SD= most jdx is on P


Insanity= CA burden is on D. 

Self- Defense
Under doctrine of necessity

Honest and reasonable belief that defendant faces imminent deadly threat necessitating deadly force. 
People v. Goetz – Subway vigilante SD is reasonable belief (reasonable man in D’s circumstances. 
State v. Kelly- Admissibility of BWS evidence. Can be heard to go to reasonableness and honesty of D’s belief but the reasonable person does not have BWS. BWS is a predictor of violence that shows force was reasonable in circumstances. 
Imperfect Self Defense = Honest belief that was not objectively reasonable gets voluntary manslaughter. 

Deadly force = force likely to cause death or great bodily harm 

Deadly threats= threats likely to cause death or great bodily harm, kidnapping, forcible rape, sodomy or robbery. 

Defense of others= same as SD but mistaken honest belief in some jdx can negate defense). 

Retreat: 

State v. Abbott- If approached with non-deadly force and respond with non-deadly force no retreat necessary but deadly force in response not justified if D could avoid using force completely by retreating. (MPC 3.04(2)(b)(ii)) rule is split Jdx some have retreat rule some have stand your ground. 
Aggressor: 

United States v. Peterson- “Can’t have a self-generated necessity to kill”. Original aggressor cannot use SD or DF without renunciation and withdrawal in good faith to restore ability to claim SD. (Common law approach- once an aggressor must do something dramatic to reset situation)
Last Wrongdoer Rule- Condones DF by original aggressor if using DF in response to wrongful escalated violence by original victim (MPC 3.04)
Intoxication: 

Intoxication is only a defense when it is possible to invoke to negate an element of the offense (can’t be recklessly or negligently or general intent). 
1. Does it go to Purposely/knowingly or specific intent? 

2. Will it work on facts of the case? 

Calif Penal Code Sec. 22 Voluntary intoxication evidence

(a) Evidence of VI shall not be admitted to negate the capacity to form any mental state for the crimes charged 
(b) Evidence of VI is only admissible solely on the issue of whether or not defendant actually formed a required specific intent or when charged with murder whether the defendant premediated, deliberated or harbored express malice aforethought
Specific v. General Intent Offenses

Specific intent usually has “w/ intent to” in statute. Intoxication is sometimes admissible to specific intent crimes but not general intent crimes. 
INSANITY 

1. Competence to stand trial (Dusky Rule) – in accordance with due process D must be able to (1) understand the nature of the proceeding and (2) assist counsel. If D fails either than competency can be raised by either side at any time. 
2. Insanity Defense

Rule: 

M’naghten- 

1. Because of mental disease or defect
2. D does not know the nature or quality of his actions OR

3. Does not know his act is wrong. 

To determine Mental Disease or Defect


Macdonald- D suffers from abnormal mental condition that substantially 



affects mental or emotional process and substantially impairs



behavioral controls.


APA- D suffers from severely abnormal mental condition that grossly



and demonstrably affects reality testing (and is not drug 




induced). 
RAPE 

Extrinsic Force Jdx: 

1. Sexual act. 

2. Victim non-consent or victim is incapable of consent and D has notice of incapacity 

3. Assuming victim capable of consent if sexual act done by force or threat of force meaning either: 

a. Direct physical force (sufficient to preclude or overcome victim resistance OR 
b. Threat sufficient to cause reasonable fear in victim (that precludes or overcomes resistance). 

Non-Extrinsic Force Jdx: (CA)


Same buts adds

c. Sexual act where D reasonably should have been aware of non-consent. 

State v. Rusk – Conviction upheld as both force an threat sufficient to convict. 

Accomplice/Conspiracy Liability: 
4 ways person may be criminally liable for conduct of another. 

1. Causation in result offense (Atencio). 

2. Direction of an innocent or non-responsible actor (MPC 2.06(2)(a))
3. Accomplice (aider or abettor)

4. Conspiracy
Accomplice: 
1. D acts to promote or encourage the primary actor’s offense (act of promotion or encouragement). 

2. With purpose to encourage the primary actor’s offense. 

Liability for Negligent or Reckless Offenses: 

1. The secondary actor does an act that promotes or encourages the primary actor’s criminal conduct AND 

2. A. the secondary actor demonstrates purpose to promote the criminal conduct AND

B. the secondary actor demonstrates the necessary recklessness or negligence required for the charged offense. 
Hicks v. United States – Lacked proof of D’s purpose of encouragement for accomplice liability. 
State v. Gladestone – Need a nexus between accused party and actor for which he is charged with aiding and abetting. 

Conspiracy: 

Voluntary Act- Agreement of two or more persons to join together to commit certain crimes. 
MR- purpose to agree to work together and purpose to commit certain crimes. 

United States v. Alvarez

Pinkerton v. United States

Co-Conspirator Liability: 

Co-Conspirators are liable for any crimes committed by conspirators in furtherance of the conspiracy while the conspiracy exists and defendant is a member including any crimes that are reasonably foreseeable given the nature of the conspiracy. 
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