Criminal Law
Punishment Theories

· Keep in mind:

· Police and DA have a lot of discretion in almost all steps of the criminal justice system 

· which is why we have such big disparity with incarceration by different races

· we love guns and our gun rights reflect that

· we love our individual rights and freedom – big on rights

· minority communities face:

· under policing – certain crimes in minority communities are not taken seriously by police when they should be

· over policing

· age-crime curve 

· most crimes are committed by teenagers (mostly male teenagers), and crime declines after mid-20s

· this is true worldwide and historically

· if we think incarceration is important to prevent crime (deterrence) – maybe it makes sense for teens/early 20s but maybe not so much in the later years

· What is punishment?

· conviction, fine, probation, “intermediate sanction”, imprisonment, death penalty

· conviction itself is also a punishment as it carries social stigma and collateral consequences

Sentencing:
· Until the 1970s, punishment decision was entrusted almost entirely to the discretion of the trial judge

· although majority of states still follows this, many moved to limit the trial judge’s power by:

· mandating specified punishment (particularly mandatory minimum sentences) 

· establishing an administrative agency to promulgate sentencing guidelines that narrow the sentencing range within which judges can sentence

· by providing for appellate review of trial-court sentencing

Deterrence

· Deterrence is about efficient punishment and is focused on looking at the future consequence. We justify punishment based on the utility it brings and punish only when it results in a greater good.

· subset of consequentialist – which means you look at the consequences of the decision

· Ex: is it a good thing for fed gov to extend the $600 payment for unemployment?

· look at the economic consequences of this:

· support ppl that needs these funds so economy as a whole benefit

· or will people not go back to work

· deterrence is forward looking – meaning only look at future consequences

· justify punishment on the basis of the good consequences it is expected to produce in the future

· Consequences: deterrence (offender and others), incapacitation of the offender, and rehabilitation of the offender

· deterrence is about efficient punishment because it is utilitarian. 
· With deterrence, we are trying to deter crime using a utilitarian calculus, which is the greatest good for the greatest number (the best consequence for the most people). 
· It is not about maximum punishment because punishment itself is a disutility as it makes people less happy. 
· With deterrence, we only use punishment when it results in a greater good (that is the justification). That is, we don’t cause someone pain unless we get so much more benefit from deterring crime.
· what people like: happiness, money, etc. anything that is a positive (ex: pleasure)

· oppose to things people do not like (ex: pain)

· underlying assumption: human beings are rational calculators who prefer pleasure to pain and individuals will refrain from otherwise pleasurable activities if they know that they will suffer greater pain as a consequence

· 2 types of deterrence:

· specific deterrence - deter the specific individual

· Punishment designed to prevent the particular offender from reoffending

· Ex: incapacitation

· general deterrence - deter the public

· Punishment aimed at dissuading persons other than the offender from committing similar crimes in the future

· Jeremy Bentham

· Purpose of law is to maximize happiness and minimize pain, and b/c punishment involves inflicting pain, punishment should be used only to the extent that it prevents persons from suffering other, greater pains ( about efficiency – best punishment is that which most efficiently (with the least amount of punishment) addresses criminal harms

· Bentham’s view is that maximum punishment for all crimes do not serve utilitarian theory

· trivial offense, the cost of imprisonment > benefit of deterring such trivial/minor offense

· If robbery is subject to the highest punishment, the offender would suffer no additional sanction for committing additional robberies or for killing all possible witnesses

· pro:

· sounds like we could get a lot of data to decide the most efficient punishment 

· recognizes punishment itself is bad – don’t punish unless we have a very good reason (must be justify by cost-benefit analysis)

· con:

· not realistic as humans do not do these types of long term cost-benefit analysis (teens are impulsive)

· knowing you will get caught is more of a deterrence than the punishment itself

· unfairness 

· convict innocent 

· use of punishment to make an example of an individual – this is very common

Retribution

· Retribution is focused on punishing the individual based on the individual’s decision to commit a crime. Punishment is measure according to nature of the harm done and the nature of the wrongdoer’s choice (serious offense deserves a serious punishment).
· subset of nonconsequentialist
· Retribution is backward looking – we only look at the crime (the person made a decision to commit that offense)

· meaning, in order to decide what sanctions that behavior deserves, offender’s past behavior is crucial, in particular, the blameworthiness of that behavior

· Underlying principle: we respect/judge a person’s choice 

· With retribution, we punish according to the wrong done. 
· A person deserves punishment by virtual of the choice the individual makes to commit the crime. 
· They are blameworthy (culpable based on their choice to do something harmful) so deserve to be punished accordingly.  
· Punishment must be justified by the seriousness of the offense committed, not by the future benefits to be obtained by punishing. 
· Punishment is measure according to nature of the harm done and the nature of the wrongdoer’s choice. 
· Meaning, a serious offense deserves a serious punishment (vice versa).

· Retribution views punishment is a good thing as justice requires someone to be punished if the person deserves it

· Immanuel Kant

· All persons should be valued for their ability to choose for themselves – regard good choices and punish bad choices

· Punishment cannot be a means of promoting another good but must in all cases be imposed solely b/c the individual has committed a crime

· Individual must first be found guilty and punishable before there can be any thought of what the benefit for himself or others will be from him being punished 

· Michael S. Moore – p. 101 is good

· Punishment is justified only by the moral culpability of those who receive it

· Offender is punished only because s/he deserves it – moral culpability of an offender is sufficient reason to punish him/her

· Moral culpability gives society a duty to punish the offender

· Retributivism is not: 

· retaliation (an eye for an eye)

· punishment of offenders satisfies the desires for vengeance of their victims

· offender still deserves punishment even if victim are indifferent

· to prevent future violence 

· But, different retribution views disagree about what such an approach requires and how much punishment an offender deserves
· pro:

· explains why certain crimes an individual commit are more severely punished and we know the individual will likely not do it again

· requires individual be guilty of the offense to the extent of the punishment – proportionality between offense and punishment

· con:

· how can one person determine a punishment is proportional to the offense?

· this might change with time

United States v. Bernard Madoff (p. 133)
· Bernie Madoff – 70 years old, white, well-educated, affluent 

· Madoff engaged in a ponzi scheme – you take people’s money but you’re not doing the thing you promised with people’s money but you take new people’s money to pay back the older investor

· Madoff said he was investing people’s money in the stock market but really he did not 

· pleads guilty – 0% of his guilt and intent

· so the question in this case was his sentence

· why does it matter how long his sentence is?

· long sentence might be a deterrent – general deterrence 

· sentence serves as a symbol for the victims – emotional argument that has some political aspect

· novelty offense (serious offense) which needs a serious punishment – retribution argument for longer sentence

· one of the changes this case reflects is that victims’ voices are given more importance than before.

· in the past, victims have not been heard

· but, this may not be a good thing as it may influence the sentencing 

· in Madoff, victims sent emails/letters detailing what happened to them
· story

· one of the most powerful tools that trial attorneys have

· ex: in Madoff case p. 136 2nd paragraph – the widow’s story 

· what is the point of this story?

· goes to his culpability – paints the picture that this person is evil

· emotional story that sticks

· deterrent approach to argue for a lesser sentence for Madoff

· someone who only has a life expectancy of 12 years being sentenced to 150 years is inefficient – doesn’t make rational sense

· the expense of long sentence for older prisoners 

· Retribution approach to argue for a lesser sentence for Madoff

· Madoff’s white-collar offense is serious, but it is not a death penalty case, which is what the 150 year sentence is like
US v. Jackson (p. 138)
· federal street crime case – armed bank robbery

· armed career criminal statute – kicks in when the person has the requisite prior offenses + new offense ( but note that prosecutor did not have to charge Jackson with career criminal but since prosecution has discretion about what the charge the defendant with (also, once statute is charged, judges do not have discretion to give parole)

· recidivist statute

· 3 previous felony convictions for robbery or burglary or both

· fine no more than $25k and min. 15 years in prison with max of life (whatever imprisonment sentence, no parole)

· Jackson’s sentence: life without parole – very unusual in the rest of the world

· it means there is no recourse for release EXCEPT for “clemency power”

· clemency in federal system = POTUS (pardon)

· basically he will die in prison

· but for death penalty, life without parole is the most serious sentence

· concurring opinion

· relied on fact that robbery tends to be a “young man” crime

· life without parole is the HIGHEST punishment – Jackson’s crime is not the highest offense

· arguments for shorter sentence:

· retribution - yes, armed robbery is a serious offense he committed but did not kill anyone, since he did not commit the most serious offense, he does not deserve the harshest sentence

· Deterrence 

· life without parole is inefficient punishment – overkill for specific deterrence – if he will be let out now, he will likely commit another bank robbery. but, in 10 or 20 or 30 years, chances of him committing a bank robbery might not commit bank robbery

· general deterrence (deter others like Jackson) 

· the incremental sentence between 20 years w/o parole and life w/o parole would not deter b/c 20 years is a long time (20 years would achieve deterrence of people robbing banks)

· also, banks don’t generally keep that much cash – only a few thousand

· so comparing the $$ gains and penalty once convicted – life w/o parole would not deter more than 20 years w/o parole

· final sentence by USDC 4 years later

· he is a hard-core recidivist and poses a direct threat to the safety and welfare of the community – affirm sentence

· Who is Jackson?

· someone with his track record has to have experienced trauma because his decision to rob a bank 30-min after being released does not seem to be normal behavior 

· he went to Vietnam and committed offenses there – what happened there? might’ve experienced some trauma there?

· Prof thinks the only way the defense can properly defend Jackson is to focus on Jackson’s story and what happened to him – it may result in the same sentence but should be explored

· Prof’s thinks Jackson is African-American and his dealing with gov is colored by that – court decisions does not say this  

· Prof thinks that’s why Jackson got the harshest sentence b/c mercy discrimination (see below)

Mercy Discrimination – SPH’s theory
· when there is discretionary decision making (ex: sentencing) – are the same attitudes being made the same in each case?

· who gets full severity of the law: Wrongdoers who fit a decisionmaker’s standard profile of a criminal 
· decisionmakers emphasize the crime; there is very little consideration of the individual’s personal history or the social context of the offense. The crime defines the character of the wrongdoer.

· Example: “The offense demonstrates defendant’s total lack of regard for the rights of others, showing he is a serious danger to public safety.”
· ex: Jackson case

· who gets mercy: Persons who do not fit a decisionmaker’s standard profile of a criminal
· decisionmakers emphasize the individual’s personal history and context of the offense; character is determined by looking at a whole life; the crime may be seen as exceptional and out of character.

· Examples: “He’s basically a good kid.” “He just made a mistake.” “The crime should be considered in the context of what was going on at the time in this person’s life.”
· should take the same approach in SAME cases 

· What CANNOT be justified is choosing between a law or mercy approach based on the race or class of the wrongdoer.
· Questions we should ask ourselves:

· In any case where the defendant appears guilty of a crime and you must decide what punishment is justified, ask yourself the following questions, filling in the blanks with different race and class identities

· Would I ask the same questions about offense and offender if the defendant was______?

· Would I consider the defendant's personal history and the social context of the offense in the same way if the defendant was______?

· Would I feel the same way about this case if the defendant was_______?

Great White nightclub fire (p. 108)
· this case shows low culpability but huge harm
· Facts:

· During a concert of the heavy metal band, Great White, its tour manager (Daniel Biechele) arranged for fireworks to go off on stage but ended up igniting flammable soundproofing foam which set fire to the venue and killed 100 people and injured more than 200

· Biechele did not obtain a permit for the firework

· Biechele pleaded guilty to 100 counts of involuntary manslaughter pursuant to a plea agreement that authorized the judge to impose a max 10-year prison term

· Prosecutor: asked for max sentence – argued that him not getting permit was deliberate and intentional decision to not abide by Rhode Island law 

· Judge: sentenced Biechele to serve 4 years with parole release after serving 1/3 

· Reason: clean record, remorse, willingness to accept responsibility, potential for rehabilitation, Biechele never intended to harm anyone

· The sentence was opposed by the victims

· Argument for shorter sentence:

· deterrence: based on some of the victims’ view who were willing to forgive Biechele, the costs might not justify a long sentence 

· no need for long sentence for specific deterrence b/c he is remorseful and likelihood of him committing a similar offense would be low

· general deterrence – inefficient punishment if long sentence as people generally don’t need long sentence to deter from accidentally killing many

· retribution – lesser sentence

· his actual choice – not get a permit and not do a thorough investigation before setting fireworks – he did not know the building had flammable insulation – so his choice had such low culpability and others like building mgmt are also at fault for putting flammable insulation
· less culpable figure as this also affected him – his career and money are also at stake – he did not plan for this to happen

· Argument for longer sentence:

· retribution – stronger argument for longer/harsher sentence

· he made a choice that killed 100s of people – serious offense that deserve the higher end of the sentence
Victim impact statements

· statutorily protected opportunity for the victim to have their day in court to discuss how the offense impacted their lives

· very powerful statements, BUT, they are focused on emotions, not really on facts

· problem with this: legal system never figured out why we allow for victim impact stmts

· why are we doing these victim impact stmts? 

· seems to be more about giving survivors their voice

· Prof thinks we need this for relationship justice

· do we need this for

· retribution? No, victims don’t have special insight into why the individual made the decision

· deterrence? No, no factual info from victim stmts

· audience of the victim impact stmts: 

· to society

· to the defendant
Restorative Justice

· we might see a reconciliation as an end rather than a punitive legal action
· Criminal justice process should seek to repair the social damage done by crime by a process of reconciling offender, victim and community

· Idea is that crime represents an assault on the community relations and therefore requires a community-based, relational response 

· In practice, highly dependent on the individuals involved and public trust in the process
· idea: everyone involved in the crime get in the same room and talk about what happened and offender takes personal responsibility – in the end an agreement is reached regarding what should happen moving forward
· emphasizes crime as a violation of community relationship rather than rules
· we want a process that emphasize repairing relationship rather than rule violation
· “restorative justice” is used in a lot of places but have different meanings
· promising thing is to see if our legal system can be more restorative?
· Prof thinks we can really make a change during the guilty plea sentencing 
· right now, very robotic and defendants do not actually speak to take responsibility
· Features of restorative justice:
· It presumes liability – requires an admission of wrongdoing to 
begin

· Features direct, personal interaction between the most affected parties in the community, not mediated and directed by lawyers

· Emphasis on repairing relationships in the community rather than punishing rule violations

· Can be emotionally and relationally transformative for participants
· Limitations of Restorative Justice

· Requires an admission of wrongdoing to begin

· Very difficult to scale – requirements of facilitator skill, lengthy individual process required for each case; need for public to trust a process that occurs largely out of public view
Relational Justice – SHP
· Justice for violent wrongdoing should include an appreciation for the relational harms of such wrongs, should understand responsibility (blame) in relational terms and include goals of relational healing in any state or community response to such wrongdoing.
Liability Formula:

· Act w/ MR + Addit’l Statutory Req’s (SL elements) ( R 
· W/O any Affirmative Defense = Guilt

· when we look at a criminal statute:

· first look for the act that a person has to do that subject him/her to criminal liability 

· “w/ MR” = with mens rea (culpability)

· not always required for a statutory crime

· “Addit’l Statutory Req’s (SL elements)” – everything else that is required by statute but does not require mens rea

· “(R” = causing a result

· ex: causing a death
· “W/O any Affirmative Defense”

· Prosecution’s burden of proof: each element must be proven beyond a reasonable doubt at trial

· think of each component of the liability formula as an individual separate box and we need to think about the law for each box

· when we analyze each box, we must only stay within that box

Analysis Framework:

· **every criminal charge brought in court is based on a particular criminal statute enacted by the legislature of the jurisdiction**

· Statute defines basic requirements for conviction and will determine range of punishment for the offense

· Step 1 – statutory definition of the relevant offense

· Reader must determine the function of every part of the statutory definition 

· Step 2 - break criminal statute down into its essential elements needed for conviction (w/o MR)

· Element of a statute = a phrase in the statute which describes a particular requirement for conviction that may be conveniently separated from other requirements in the statute

· analyze based on facts given if individual meets each element (w/o MR consideration) – this is the bare minimum to be convicted 

· if cannot even meet bare minimum, then unlikely to be convicted

· after meets each element (w/o MR), go into MR interpretation – how defense and prosecution would argue for MR
· Step 3 – Act: 

· Step (i): identify the statutory verb(s) which define the act(s) prohibited

· act and/or omission to act

· Step (ii): look at facts of case for examples of such conduct

· Step 4 – MR:

· Step (i): identify MR term(s) - what mens rea term(s) the offense includes 

· CL: malicious, willfully
· MPC Quartet: purposely, knowingly, recklessly, negligently

· Step (ii): the standard definition of each MR term 

· Step (iii): attach MR term(s) to elements of offense

· 3b: look at what the lowest MR needed for conviction

· negligently satisfy > recklessly satisfy > knowingly satisfy > purposely

· Step (iv): apply facts to determine if facts show D met MR needed for conviction

· Step 5 – Causation:

· But-for (factual cause)

· Proximate cause

· Step 6 – Additional elements (other than, act, MR, causation) needed for conviction per statute?
· Step 7 – Affirmative defense?

· self-defense

· insanity

1. ACT
· Rule: For there to be criminal liability, there first must be a voluntary act as we do not punish wrongful thoughts. A voluntary act can be an affirmative act, which is a conscious (includes habit) bodily movement that is the product of effort or determination (uncoerced and unforced) of the actor. It can also be an omission to act, which is a voluntary failure to act (when you are able to act) when the actor has a legal duty to act is a voluntary act.

· Did the defendant voluntarily act in a way prohibited by the criminal statute under which he is charged?

· when reading statute, look for the verbs (description of the prohibited conduct(s))

· Satisfied either by: 
· (1) affirmative acts, or 
· (2) omission to act where there was a legal duty to act

· State punishes for harmful acts, not merely wrongful thoughts

· Act under common-law and MPC are the same (just differ in words)

· Analysis: 

· Step (i) – criminal statute and identify the statutory verb(s) which define the act(s) prohibited

· Step (ii) – look at facts of case for examples of such conduct

MPC Section 2.01 
MPC Section 2.01(1),(2) – Voluntary Act
(1) A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.

(2) The following are not voluntary acts within the meaning of this Section:

(a) a reflex or convulsion;

(b) a bodily movement during unconsciousness or sleep;

(c) conduct during hypnosis or resulting from hypnotic suggestion;

(d) a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual.
MPC Section 2.01(3) – Omission to Act
(3) Liability for the commission of an offense may not be based on an omission unaccompanied by action unless:

(a) the omission is expressly made sufficient by the law defining the offense; or

(b) a duty to perform the omitted act is otherwise imposed by law.
Voluntary Act

· Law presumes the actor’s act is voluntary unless there is evidence of coercion (Martin), unconsciousness (Newton) or reflex/conclusion.
· Involuntary acts are:

· reflex or convulsion (ex: epileptic fit)
· bodily movement during unconsciousness or sleep (sleeping walking – ex: Cogdon case)
· conduct during hypnosis or resulting from hypnotic suggestion
· act(s) when individual was unconscious is not a voluntary act (see Newton)

· act as a result of force/coercion is not a voluntary act (see Martin)

· Action is coerced if it results from the direct application of physical or legal force on the actor

· Action should be attributed to the person exerting force and not the person forced

· Ex: if A and B force C to drink alcohol which results in C being drunk – C does not satisfy the voluntary act of consuming alcohol

· Ex: if police orders A to open A’s coat and finds A is naked, A did not voluntarily act for purposes of indecent exposure as A felt compelled to obey police officer’s command

· Distinguish from psychological concept of compulsion

· Ex: A has been diagnosed with kleptomania (compulsion to steal causing person to not be able to refrain from stealing). 

· If A steals, is there voluntary act? Yes, there is a voluntary act b/c A remained in charge of her own conduct such that she is responsible for stealing.

· In criminal law, presume free will – that people are responsible for what they physically do. Only if there is evidence of dramatic interference with the conscious mind’s direction of the body will the law consider the person’s physical action to be involuntary.


· in arguing if act is involuntary based on physical incapacity, see if facts show that it is more than just a mere emotional state – does it reach the level of reflex or trauma-unconsciousness in cases discussed above?

· ex: someone being “frozen” in place b/c of fear or shock likely does not reach of the level of involuntariness such as an epileptic fit, unconsciousness b/c of trauma – seems just the usual difficulty in acting when one is scared (emotional state)

Force/Coercion - Martin v. State (p. 221)
· An act is coerced if it results from the direct application of physical or legal force (aka police command) on the actor. 

· PP

· Alabama trial court – convicted appellant being drunk on a public highway – appellant appeals

· Alabama court of appeals - reversed

· Facts

· Martin was arrested at home by the police and the police took him onto the highway where he manifested a drunken condition by using loud and profane language.

· Martin is claiming that he did not voluntarily act by being on the highway
· State statute – Code 1940 Title 14, S. 120:

· Any person who, while intoxicated or drunk, appears in any public place where one or more persons are present,…and manifests a drunken condition by boisterous or indecent conduct or loud and profane discourse, shall, on conviction, be fined

· Holding: an accusation of drunkenness in a designated public place cannot be established by proof that the accused, while in an intoxicated condition, was involuntarily and forcibly carried to that place by the arresting officer

· Court Reasoning

· act prohibited by statute: “appears in public place” + “manifests a drunken condition by indecent conduct or loud and profane discourse”

· Court states that voluntary appearance is presupposed under statute ( although statute did not expressly state voluntary appearance, court says this is a precondition for the statute

· Prof’s analysis

· looking for the act(s) in a statute, we look for the verb(s) ( what are the things Martin has to do?

· precondition: being intoxicated (drunk)

· in Martin statute the voluntarily act(s) are:

· “appears in a public place” ( this is the act at issue in Martin’s case. Here, Martin did not voluntarily decide to appear in a public police. He was coerced/forced by police to appear in a public place. 
· “manifests”
· voluntary “intoxication”

· but note, the statute does not state “voluntary” in the statute ( so, the court says that it is presumed from common-law that this statute requires the act(s) to be voluntary
· voluntarily appears in public place – Martin did not meet this

· voluntarily manifests

· voluntarily get intoxicated 

· Revised Martin statute:
· "Any person who, while intoxicated or drunk…in a public place where one or more persons are present...manifests a drunken condition by boisterous or indecent conduct, or loud and profane discourse..."
· the word “appears” is omitted

· previously: while intoxicated or drunk …appears in any public place

· now, pre-condition: drunk in a public place 

· this revised statute assumes that people can control themselves when they are drunk

· in Martin, he did manifest a drunken condition (manifest means you need to be speaking, doing some sort of indecent conduct as a result of drunken condition)

· if the statute was like the revised statute, then Martin would be guilty as he manifested
· Hypos:
· Defendant does not consume alcohol. He and friends had a party at a restaurant. His friends think it’ll be fun to get defendant to drink a sweet alcoholic drink without knowing it was alcoholic (defendant did not know he was drinking alcohol). Defendant is now intoxicated, being loud and mooning other people in the restaurant. 

· Original Martin Statute

· D here voluntarily go to the restaurant, which is a public place

· D did manifest by being loud and mooning others

· implicit in “intoxicated or drunk” is the presumption that individuals voluntarily decide to get themselves drunk ( here, D did not voluntarily decide to get intoxicated 

· ( therefore, D did not meet voluntary act

· D wants to drink and does drink and gets very intoxicated. D leaves the bar and comes out onto the street and (he couldn’t help it) throws up next to a police officer. Police officer arrest D for violating Martin statute.

· Voluntarily intoxicated or drunk

· yes, D voluntarily got intoxicated

· Voluntarily appears in any public place where 1+ person are present

· yes, D voluntarily appeared at the bar (which is a public place)

· Voluntarily manifest a drunken condition by boisterous or indecent conduct

· did D voluntarily manifest? 

· Defense for D will argue: D throwing up is an involuntary reflex – not a voluntary act to manifest

· Prosecution will argue: D voluntarily threw up to make himself feel better; he could hold it and go to the restroom to throw up but he didn’t and made the conscious decision to throw up outside in public
Unconsciousness - People v. Newton (p. 224)
· Loss of memory does not necessarily prove unconsciousness, but, a complete lack of memory of an important even provides some indication of prior unconsciousness

· takeaway:

· one of the ways an action, which may appear rational action but in fact the person was unconscious, if there is proof, then act may be involuntary. 

· if there are facts to support unconsciousness, jury needs to be instructed

· expert testimony is allowed if expert’s explanation is consistent with facts of how D acted (support defense’s assertion that when D acted, s/he was unconscious) 
· Issue with unconsciousness is a defendant’s memory loss of the crucial event that took place

· D’s memory loss can be support for defense’s argument that D was unconscious 

· jury to decide if agree – asks 2 questions

· (1) whether D in fact has no present memory of the event (telling the truth)

· ex: in Newton, if jury does not believe D, then his act was voluntary

· (2) if there is a memory loss, whether this memory loss is due to unconsciousness at the time of the event 
· ex: in Newton, if jury believes D’s testimony re. memory loss

· a. can still find voluntary act if jury determines that his testimony re. memory loss is from the loss of memories after the shooting; or

· b. interpret D’s testimony re. memory loss as evidence that D was unconscious at the time of shooting

· PP

· CA trial court 

· jury found him guilty of voluntary manslaughter

· Newton appeals asserting prejudicial error in the trial court’s failure to instruct the jury on unconsciousness as a defense to a charge of criminal homicide

· CA appeal court - reversed

· Facts

· Newton was part of the Black Panther to stop police brutality 

· Undisputed facts:

· Newton was stopped at a traffic stop.  undisputed that there is a lot of gun shot and ends up at Kaiser Hospital. Officer Frey was shot and died of gunshot.

· Prosecutor’s version of what happened (from witness testimony): 

· Newton is the aggressor and brings a gun that shot and killed Frey

· appeared that Newton drew gun and in the struggle for its possession, the gun went off and wounded another police officer Heanes

· Struggle continued and Heanes fired shot at Newton’s midsection 

· Newton eventually got the gun and fired several shots point-blank at Frey and then ran away

· Newton then went to hospital to seek treatment for the gun shot to his midsection

· Newton’s version of what happened (from his own testimony): 

· Newton says he is acting in self-defense

· He did not carry a gun, struggle began when Frey struck him for protesting arrest and Frey drew a revolver. Then Newton felt a sensation around his stomach and heard an explosion and a volley of shots. 

· He only rmb crawling…a moving sensation and nothing else until he found himself at the hospital.  He was in and out of consciousness from when he got shot until he got to the hospital and then woke up in another hospital.

· Defense called medical expert testified that Newton’s recollection were compatible with gunshot wound he received 

· Holding: where evidence of involuntary unconsciousness has been produced in a homicide prosecution, the refusal of a requested instruction on unconsciousness as a subject and as defense if found to have existed, is prejudicial error

· Reasoning

· Although evidence of the fatal affray is conflicting and confusing as to who shot whom and when, but there were some evidence to support the inference that newton had been shot in the abdomen before he fired any shots himself

· Based on this sequence, Newton’s testimony of his sensation when shot supplemented to a degree by Dr. Diamond’s opinion supported further inference that Newton was in a state of unconsciousness when Frey was shot

· Rule: where not self-induced, as by voluntary intoxication or the equivalent (of which there is no evidence here), unconsciousness is a complete defense to a charge of criminal homicide

· Unconsciousness need not reach the physical dimensions commonly associated with the term (ex: coma, inertia, incapability of locomotion or manual action…), it can exist where the subject physically acts in fact but is not, at the time, conscious of acting – rule applies

· Rule applies in cases where actor fires multiple gunshots while inferably in a state of unconsciousness and the only evidence of unconsciousness was the actor’s own testimony that he did not recall the shooting.

· prosecution’s story: 

· most likely to have occurred is that Newton chose to fire the shot (conscious choice) and in general, after someone gets shot they consciously decide to take themselves to the hospital. Here, Newton make the conscious choice to go to the hospital after knowing he was shot.

· prosecution will focus on that it requires some effort to raise the gun, aim and fire to shot Frey.  Then to take oneself to the hospital. The simplest and common sense approach is that this person was conscious. 

· defense’s rebuttal

· common sense way (that doesn’t just rely on Dr. Diamond): Make an analogy to sleepwalking where courts have recognize the individual who sleepwalks is unconscious even though the individual performs complex motor functions

· Prof’s Chart:
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· above chart shows that: if you believe him that he had memory loss + this memory loss comes after shooting = jury can still find voluntary act 
· make analogy to late at night you are tired, but you were able to consciously drive home
Somnambulism (sleepwalking)

· Acts done during sleepwalking is an involuntary act b/c the actor’s conscious mind did not direct the movement(s) of his/her body

· Important issue in Somnambulism cases is whether the individual had prior notice of any tendency to dangerous sleepwalking

· The Cogdon Case (p. 229)

· Mrs. Cogdon charged w/ murder of her daughter Pat (19 years old) but acquitted

· On the conscious level, no reason to doubt Mrs. Cogdon’s deep attachment to Pat

· Mrs. Cogdon pled not guilty

· Night before Pat’s death, Mrs. Cogdon dreamt there were spiders all over Pat and she sleepwalked into Pat’s room and awoke to herself violently brushing Pat’s face (to remove the spiders). She went to see her doctor who gave her sedative and discussed possible psychiatric treatment. That night though, Mrs. Cogdon dreamt there was a war outside and a solider was on the bed attacking Pat. That was all she rmb of the dream. Her first “waking” memory was of running from Pat’s room to her sister’s house next door.

· Mrs. Cogdon, in her somnambulistic state, fetched an axe and struck Pat twice on the head killing her

· Mrs. Cogdon’s story was supported by evidence of her physician, psychiatrist and psychologist which testified that she suffered from a form of hysteria with an overlay of depression and she was of a personality in which such dissociated states such as sleepwalking are to be expected. They all agreed she was no psychotic.

· Jury believed Mrs. Cogdon and acquitted her b/c the act of killing itself was not, in law, regarded as her act at all.

· CL and MPC are in accord with the result of Cogdon 

Habit 

· Basic rule: habitual act (usually done w/o thought) is a voluntary act
· Key: whether we can say the person was the author of her own actions

· hypo: D brings a weapon into a courthouse. Individuals are not allowed to bring a weapon into a courthouse unless authorized. D is a police officer and is often tasked with going to the courthouse. Officers are required to carry a weapon on the job. B/c D regularly visit the courthouse, she does not go through the screening. When she gets to the courtroom, someone notices she has a gun. When D is arrested, she says that she forgot she had the gun, it is a habit and not conscious about bringing the gun into the courthouse.

· voluntary act?

· Yes - per MPC, habit is included as voluntary act

· how does this rule make sense w/ deterrence and retribution?

· deterrence 

· how do we deter her from habit? habit is a pattern of chosen conduct. it has become such a pattern that you do not think about making that choice. We need to remind people to think about their choice when it comes to dangerous/risks. 

· retribution – can still blame you for choosing to perform an act such that you make this decision so often that it becomes a habit. You are blameworthy for making that decision.

Hypnosis 

· acts of a hypnotized subject are not voluntary 

· MPC treats acts of a hypnotized subject different than habitual acts b/c habitual acts, even when unintentional, are nonetheless a product of the effort/determination of the actor

· However, most jurisdiction have not adopted a statutory hypnosis defense like the one in MPC b/c id scientific disagreement over the hypnotized subject’s ability to control his own conduct, and the difficulty to distinguish normal from hypnotized actions

Convulsion and reflex (including Epilepsy)
· A person’s movements during a convulsion and reflex (such as epilepsy) is an involuntary act b/c when the actor’s conscious mind loses control of the body at the time of the otherwise criminal deed. 
· Important to distinguish how criminal law treats convulsion/reflex for the act requirement

· Mental health experts may say that, given the individual’s background and psychological makeup, his otherwise criminal conduct represented an “automatic” or “reflex” reaction compelled by his personality and the situation ( suggests that the individual lost conscious control of his body, but not in the sense needed to establish involuntariness

· Instead, the mental health expert’s testimony should be understood as describing the psychological dynamics of decision-making, which will be relevant (if at all) to mens rea or perhaps to an affirmative defense like insanity
Omission to Act

· General rule: there is no criminal liability for failure to act unless there is a specific legal duty to act
· Rule: VOLUNTARY FAILURE TO ACT + LEGAL DUTY TO ACT = VOLUNTARY ACT

· VOLUNTARY FAILURE TO ACT

· An omission to act must be voluntary to be legally sufficient (i.e. the person be capable of the omitted act)

· If omission was coerced (ex: accused was physically restrained from action), or result of unconsciousness (sleepwalking, epileptic fit, etc.), then failure to act will be deemed involuntary

· Also requires person to be physically able to do the omitted act

· Ex: to have a duty to save a drowning person the accused must have been physically strong enough to accomplish the rescue given the material available

· Ex: if omission involves failure to summon medical help, the means of summoning that help must have been readily available

· LEGAL DUTY TO ACT

· Relationship

· Statutory 

· Contractual

· Undertaking care/rescue

· Creation of the peril
Jones v. United States (p. 234)
· PP

· USDC of DC: 

· found defendant guilty of involuntary manslaughter through failure to provide for the baby

· defendant appeal arguing that trial court failed to charge that the jury must find beyond a reasonable doubt, as an element of the crime, that defendant was under a legal duty to supply food and necessities to the baby

· Appeal: reversed and remanded

· Facts

· Defendant: Mary Jones

· Victim: Anthony Green (10 months old baby)

· Mother of Anthony: Shirley Green

· Anthony Lee Green was 10 month old baby of Shirley Green and was placed in the care of defendant, family friend

· Shirley and defendant lived in the house tgt but conflicting evidence about how long

· Also conflicting evidence as to whether defendant was paid for taking care of the baby

· Uncontested that defendant had ample means to provide food and medical care

· charge against Jones is involuntary manslaughter (Anthony died of neglect)

· result: death of the child

· mens rea for involuntary manslaughter: reckless or negligence

· act – this is the issue in this case

· Jones failed to provide food and care for Anthony – omission to act

· issue: was Jones under a legal duty to care for Anthony?

· Holding: Finding a legal duty of care is the critical element of the crime charged

· Reasoning

· People v. Beardsley – commonly cited statement for rule that:

· omission to perform a duty which cause the other death to whom the duty is owed is guilty of manslaughter, provided that the duty neglected must be a legal duty, not a mere moral obligation. Duty must be imposed by law or contract. Omission to perform the duty must be the immediate and direct cause of death.

· 4 situations where failure to act may constitute breach of legal duty:

· 1) where a statute imposes a duty to care for another (criminally liable)

· 2) where one stands in a certain status relationship to another (husband-wife, master-apprentice, innkeeper-inebriated customers)

· 3) one assumed a contractual duty to care for another

· 4) one has voluntarily assumed the care of another and so secluded the helpless person as to prevent others from rendering aid

· Gov argues that either #3 and 4 are applicable 

· legal duty that a non-mother, non-relative might have to make Jones go from bystander to someone who is criminal liable:

· if Shirley hired Jones as the caregiver – there was a contractual obligation 

· if Jones voluntarily assumed the care of Anthony and so secluded Anthony as to prevent others from rendering aid 

· in this case, might not have contractual obligation, Jones could’ve taken Anthony to another location to take care of Anthony which precluded Shirely from taking care of Anthony
· Court states that the facts in the record showed conflicting evidence that could support the 2 situations above – need jury to decide

· Appeal court reverse and remand because the trial judge did not instruct the jury to find a legal duty.
· jury must be instructed of the narrower facts to be decided which is whether Jones had a legal duty to act either due to contractual or there rescue-seclusion situation. 
· If do not give this jury instruction, jury very likely to convict as a baby died when Jones was in the house. shows why structure is important in criminal law.

Basic duties to act:

1) statutory

· a statute requires you to do some act, if you failed to act and assume you meet the other elements of the offense, then you are criminally liable 

2) immediate family/status relationship

· parents-child (in child neglect cases)

· spouse-spouse (martial relationship)

a. traditionally, family status relationship that trigger duty to aid is when status relationships are legal relationships (ex: married spouse-married spouse, not spouse-mistress)

b. but, few modern courts would say that a formal marriage is always necessary to establish a familial duty – common law cases starting to expand, but only slightly

· generally, no duty between:

a. sibling-sibling

b. parent-adult child

c. adult child-parent (even when parents are elderly and unable to care for themselves)
d. BUT, some jurisdictions recognize broader family duties
· note: cases are not clear if roommates have legal duty

· what about when the mother is also a victim of abuse when her children are abused?

a. Commonwealth v. Cardwell

i. Julia Cardwell lived with her daughter and Clyde (husband; step-father). Clyde has been sexually abusing Julia’s daughter. Her daughter told her about the abuse and then ran away from home 10 months later. 

ii. Julia was convicted of child abuse for failing to take sufficient steps in the interim to protect her daughter. 

1. she wrote 2 letters to Clyde, transferred schools, moved some of her daughter’s clothing to her’ mother’s house

iii. court upheld conviction even though Julia was a victim of abuse as what she did was not sufficient.

b. Court presume that a woman’s obligation to her children always takes precedence over her own interests in independence and physical safety

3) contractual

· ex: babysitter, doctor, teacher, lifeguard

· b/c of a contract there is some obligation to look out for the peer

4) assumption of care/rescue

· less immediate obvious duty

· idea is that we don’t want people to do partial assumption of care or partial rescue that may make the victim in a worse situation as precluded victim from others of help

· cannot start (which precludes others to rescue/aid) and not finish 

5) responsible for causing original harm

· if you create the harm (could be a trivial harm created), then you will have some responsibility of legal duty to act

· ex: A is in a mad mood after drinking alcohol and he runs along a crowded fishing pier. A fails to watch where he was going and collides with B knocking him into the water. B yells that he cannot swim and asks A to thrown him the nearby life vest. A just watch as B struggles and drowns. 

a. A’s affirmative act of running along the pier likely result in him being convicted of involuntary manslaughter or negligent homicide. But, is A guilty of murder?

b. Murder could be established by proof that defendant knew his conduct would cause death. But, it would be difficult to prove that A had knowledge when he ran along the pier and collided with B. However, it would be easy to prove that A had that knowledge later, while he watched B struggle and did nothing to save him.

c. thus, imposing a duty to rescue when one creates the peril will bring into picture a much more culpable state of mind and increase the degree of A’s liability in the even that B drowns and dies.

· But, what if the act that create the danger is not culpable at all? Still have legal duty to act.
a. ex: B, while walking slowly down the pier, accidentally and w/o fault bump into a child, knocking her into the water. B and bystander C watch the child drown. 

b. on the basis of B’s actions alone, B did not commit any criminal offense. but, should his innocent act, imperiling the child, give rise to a duty to rescue? 

i. Yes, duty imposed on B who accidentally created the peril but C has no duty

c. whenever the defendant’s act, though w/o his knowledge, imperils the person, liberty, or property of another, or any other interests protected by criminal law, and defendant becomes aware of the events creating the peril, he has a duty to take reasonable steps to prevent the peril from resulting in the harm in question.

i. Tort law is in accord and since a criminal-law duty to act can arise from obligations under tort and contract law, many courts impose criminal liability as well

d. ex: Commonwealth v. Levesque

i. defendants accidentally started a fire and then, despite their awareness of the danger, failed to report it. The fire got out of control and 6 firefighters died trying to put it out. Court upheld the defendants’ conviction of involuntary manslaughter.

· is there a duty to rescue when one helps a person who voluntarily chooses to place herself in danger?

a. R. v Evans – defendant supplied heroin to her sister, who then overdosed. Though aware of her sister’s life-endangering condition, defendant failed to summon assistance. Court upheld her conviction for manslaughter on the ground that a duty to rescue to was triggers b/c she contributed to creating the perilous situation
Why we are restrictive on omission to act?

· why are so strict of ensuring there is a legal duty to act and not have bystander rule?

· under US criminal law, unless you fit into the above 5 categories, you do not have a legal duty to act, even when you witness a crime

· many European countries requires bystanders to render aid 

· in the US, focus on individual freedom and liberties – don’t like the idea of making someone to help someone else

· statutory duties to rescue – 6 “Good Samaritan” states

· 3 states (Minnesota, Rhode Island, Vermont) make it a criminal offense to refuse to render aid to another person in peril

· violation of duty to rescue is a misdemeanor or petty misdemeanor

· 3 states (Florida, Hawaii, Wisconsin) requires bystanders to be Good Samaritans but in limited situations

· duty to assist is not triggers by natural disasters but only when the person in peril is the victim of a crime

· violation of duty to rescue is a misdemeanor or petty misdemeanor

· BUT, prosecutions are rare 
· minor misdemeanor (less than 1 year in jail or small fine), but, prosecutors can use the “Good Samaritan” duty to charge an individual under a different crime

What about children?

· although general rule is that there is no legal obligation unless you have a duty to act

· BUT, there’s been some change as most states have occupation with mandatory reporting of child abuse 
· there’s a lot of occupations that you come across plausible, you are mandated to report child abuse
· this would be a statutory legal duty to act

· Note: there is legislation that individuals require to report suspected cases of older abuse, domestic violence, environmental crimes, certain financial crimes – statutory legal duty to act

Timing issue

· Caution: only use Decina and timing issue when there is:

· (1) very clear notice of what the epilepsy/unconsciousness will be and likely to happen

· (2) it was the cause of the ultimate harm

· People v. Decina (p. 231)
· PP: 

· trial – convicted defendant of criminal negligence

· appeal – affirmed 

· facts

· Defendant knew had epileptic attacks which likely to make him lose consciousness for a period of time

· As he was driving on a public highway, he suffered an epileptic attack and ended up killing 4 people 

· Statute: S. 1053-a of Penal Law 

· A person who operates or drives any vehicle of any kind in a reckless or culpably negligent manner, whereby a human being is killed is guilty of criminal negligence in the operation of a vehicle resulting in death

· Holding: if one is aware of a condition which s/he knows may produce such consequences like losing consciousness for a period of time, and s/he disregard the consequences, it renders him/her liable for culpable negligence 

· Dicta: to have a sudden sleeping spell, unexpected hear or other disabling attack w/o prior knowledge or warning, is different situation

· Reason

· Defendant had prior knowledge of his condition and knew that driving a car while suffering such an attack is highly dangerous capable of “uncontrolled destruction”

· With this knowledge and without anyone accompanying him, he deliberately took a chance by making a conscious choice of a course of action, in disregard of the consequences which he knew might follow from his conscious act, and ended up killing 4 people

· Decina Case Timeline
· here, D suffered an epilepsy fit while driving

· but, prosecution secured a conviction for Decina ( this is because prosecution moved the timeline back showing that Decina had notice/knew he was susceptible for having epilepsy fit 

· did he voluntarily drive? yes, he voluntarily drove before the epilepsy fit

· act: he voluntarily drove before having the epilepsy fit

· MR: here would be recklessness or negligence – he was aware or should’ve been aware of a risk of total loss of control while driving which is very dangerous

· in Decina, when he start driving he had A+MR just prior to the accident ( prosecution moves timeline forward: although he did not voluntarily act at the time of the accident, prior to this, when he started driving he had both A+MR

· Moving the act back in time

· Classic example: A developed medical condition which causes seizures that makes A have uncontrolled convulsions. While driving, A suffers a seizure and his car hits and kills B. A is charged with vehicle manslaughter. 

· A’s lawyer will try to argue that at the time of A’s accident, his mind did not and could not direct his body so no voluntary act.

· If prosecution cannot disprove this, they will try to shift the time frame for act analysis – liability should rest on A’s pre-seizure driving 

· A pre-seizure driving was voluntary and performed with notice of the risk of a seizure that might endanger others

· Prosecutor must also make mens rea argument that A was either aware of the dangers of having seizures while driving or should’ve known the dangers 

· See Decine above

· same reasoning apply when a person knowingly consumes intoxicants that render him unconscious 

· in almost all US jurisdiction, anyone who, with notice of its intoxicating qualities, consumes a substance that leads to loss of consciousness may not claim involuntariness with respect to actions he takes thereafter

· loss of consciousness due to intoxication was voluntarily risked by the defendant and so should not excuse from responsibility 

· Moving time frame forward

· Cases where prosecution may seek to shift the time frame forward to establish liability based on an omission to act that occurs after the defendant’s affirmative conduct

· Ex: A is late for a meeting so speeds through a residential neighborhood (driving above speed limit). B comes from behind a parked car and is hit by A’s car. A gets out and sees that B is bleeding from the head and having trouble breathing. A gives B his business card and tells B to call A and A drives off. A had access to his cellphone. 

· Assuming prosecution could not prove A was driving recklessly or negligently, and instead, B’s recklessness was the primary cause of the accident, what is A’s liability?

· Prosecutor will argue that A’s driving led to B’s injury, A had duty to assist B to make sure B received medical treatment.  This is true is A was at fault, but, even if A was not at fault, A’s involvement in the collision may trigger a duty to aid.
· Facts shows that prosecutor likely have easier time showing A’s recklessness/negligence with respect to failure to aid (given A’s awareness of the accident and B’s obvious injury) rather than the original accident (where B appeared int eh road without warning)

2. MENS REA
· **easiest mistake to make in mens rea and statute, is to NOT pair mens rea with an element

· MR basic idea: why D did what s/he did (not whether D did something)

· reason D made the choice was culpable or not

· Our focus: for every essential element of a crime, does a MR attach to it, and if so, how? 

· general rule: when we argue how to interpret statute – both defense and prosecution argue from point that this is what the legislature actually meant (not what defense or prosecution want the statute to mean)

· defense want interpretation of more MR required for conviction (better chance of acquittal) 

· prosecution want interpretation of less MR (better chance of conviction)

· MR question: “What is the minimum mens rea re element X in statute needed to find the defendant guilty of the charged offense?”

· ex: for Prince, Olsen and Garnett, the “x” is “age”
· MR Analysis Framework:

· (1) what mens rea term(s) the offense includes;

· (2) the standard definition of each mens rea term;

· layperson definition

· CL 
· when we encounter common law language, try to translate to MPC terms as MPC is more precise (they are uniformly defined; definition do not vary much)

· common law terms are attractive b/c they are colourful and moralistic BUT these terms have been around for so long and used in so many context, don’t know what they actually mean

· MPC Quartet
· (3) what element(s) of the offense each mens rea term modifies; and

· where a statute includes a MR term, that MR term should apply to the element(s) that defines the essential wrong of D’s conduct

· 3b: what is the lowest MR needed for conviction:
· negligently satisfy > recklessly satisfy > knowingly satisfy > purposely
· when arguing for MR interpretation, need to mention:

· plain language of statute

· definitions, grammar and punctuation

· does statute contain MR term

· legislative history

· looking at what problems the legislature sought to address in the statute

· ex: code revision commissions, legislative committees, newspaper accounts of floor debates

· relevant criminal law traditions

· look at how earlier courts have interpreted similar offenses and assume that, absent a clear legislative indication to the contrary, the new offense should be interpreted in the same fashion as its predecessors

· look at precedents we read

· policy considerations
· (4) whether the accused can be shown to have acted with the required mens rea on the facts given
· **Always Distinguish Statutory Interpretation Questions from Factual Application Questions**

· we must first figure out what the statute provides for (step 1-3) AND then, look at the facts, did D actually have the MR (step 4) ( must keep these 2 separate!

· Statutory Interpretation: Under the statutory definition of the offense charged, what mens rea for the element at issue is required for conviction?

· Fact Question (Proof re Defendant’s MR in Current Case)
Common Law MR “Willfully” 

· “willfully” usually is interpreted as a subjective MR that can include: purposely, knowingly and sometimes recklessly 
Common Law MR Definition – “Malice” = “recklessly”
· “Malice” 

· prevailing common-law approach: “malice” means foresight of the prohibited consequence = “recklessly”
· this is the default standard courts use to interpret “malice” absent clear indications to the contrary

· therefore, “malice” requires that the defendant was aware of his actions posed a substantial risk of causing the prohibited harm

· see Cunningham and Falkner
Regina v. Cunningham – p. 260 (malice asphyxiation)
· PP

· Trial – convicted under section 23 of the Offences against the Person Act 1861
· trial court defined “malice” as “wicked”
· Appeal - allow appeal and quash conviction

· appeal court defined “malice” as “foresight of consequences” = recklessly
· Facts

· Jan 17 1957 (evening) appellant Cunningham went to the cellar of a house (which was at the time unoccupied; his soon-to-be mother-in-law was the tenant and Cunningham and wife plans to live in that house after they get married) and tore off the house’s gas meter in the cellar and stole the money inside (8 shillings).  He did not turn off the gas even though he could’ve easily done so and as such, a huge volume of coal gas leaked and seeped through the walls of the cellar and suffocated Mrs. Wade who lived next door and was asleep.

· Mrs. Wade and her husband (elderly couple) lived in the house next door. 

· The 2 homes were at one point in time one house but when the building was converted into 2 houses a wall that divided the cellar was made from a honeycomb wall where gas can easily seep through.

· Appellant told police officers that he stole the gas meter and its content because he was short on money. 

· He was arrested and indicted under section 23 of the Offences against the Person Act 1861 which makes it a felony to unlawfully and maliciously cause someone to be exposed to something harmful/poisonous such that it endangers that person’s life or inflict seriously bodily harm

· Section 23: “whosoever shall unlawfully and maliciously administer to or cause to be administered to or taken by any other person any poison or other destructive or noxious thing, so as thereby to endanger the life of such person, or so as thereby to inflict upon such person any grievous bodily harm, shall be guilty of felony”
· Cunningham has 2 charges

· larceny – pled guilty

· asphyxiation – contesting b/c didn’t intent to

· always look at the statute:
· act unlawfully with administration of the gas? Yes, he had no authority to take off the gas meter

· did he administer or cause another person to take a noxious thing so as to endanger that person’s life? yes, by ripping off the gas meter, he caused Mrs. Wade to take the coal gas and thereby endanger her life

· “maliciously”? this is the key issue!

· at trial – issue was if Cunningham guilty of asphyxiation?

· the judge defined malicious as wicked in jury instruction

· on the meaning of “malicious” was “malicious in a statutory offence merely means wicked – something which he has no business to do and perfectly well knows it”. 

· “unlawful” = something forbidden by law.

· jury does not need to decide on the question of whether appellant intended to do it as it is enough to find that he done it unlawfully and maliciously

· intent = he did an action which he must have known would result in that consequence

· appeal court 

· trial judge’s definition for malicious is incorrect – malicious is about postulates foresight of consequence

· Malice is neither limited to nor require any ill will towards the person injured.  Malice is NOT wickedness.

· “Malice” requires either:
· (1) an actual intention to do the particular kind of harm that in fact was done; or 
· if Cunningham wanted to asphyxiate Mrs. Wade – but no facts to support this (he wanted the money from the gas meter)

· (2) recklessness as to whether such harm should occur or not 

· Recklessness = the accused has foreseen that the particular kind of harm might be done and yet has gone on to take the risk of it = foresight of consequence of asphyxiation

· did Cunningham know or should’ve known that ripping of gas meter (and take no effort to stop it) would cause the coal gas to travel to the neighbor to asphyxiate someone? ( focus is on did he understand the risk from his action?

· here, appeal court grant appeal and quash 

· what this case means:

· malicious = reckless; malicious is NOT negligent (as negligent is not required for malice)

· how do you argue foresight of consequence in this case?

· prosecution:

· he was aware that it was a gas meter and is aware that when he’s physically rips off the gas meter gas will escape. He was also aware that he could’ve easily shut it off, and was aware that neighbors lived in adjacent house which shared walls and is aware that when gas escapes, will seep into surrounding area and endanger many people

· he was aware of the obvious signs of risks and knew should’ve easily shut off the gas but he just didn’t care – someone who is reckless
· prosecution will work on all the obvious signs of risks and total lack of justification for what he’s doing and the dangers (he must have known the risk)

· defense: 

· prosecution must prove beyond a reasonable doubt that he understood that the risk of ripping off gas meter would endanger Mrs. Wade’s life 
· here, Cunningham he is someone who is clueless – this is the conduct of someone who is clueless as this is not a smart crime.  If he had any clue and smart thing to do would be to turn off the gas meter and he would’ve gotten away with stealing money. Here, he didn’t do that b/c he was not that bright.

· Cunningham did not understand that ripping off the gas meter will cause asphyxiation to Mrs. wade specifically (even if knew gas will seep into the walls, he was not aware that this will cause asphyxiation)
· he was just so focused on getting the money that he didn’t think about anything else (he might’ve been negligent but was not reckless

Regina v. Falkner – p. 262
· Faulkner is a sailor and trying to steal rum on the ship. He lit a match to try to see better and starts a fire. 

· F gets charged w/ arson of the ship under the Malicious Damage Act (“maliciously” setting fire to the ship)

· Trial court says malicious may be found in the stealing of the rum, which caused the fire 

· but, on appeal, malicious requires reckless of consequences (there is foresight of consequences) – cannot convict maliciously setting fire to the fire unless he had the foresight of consequences of stealing rum will set fire to the ship

· again, this case shows that MR “malice” = recklessly and has to be connected with an act (setting fire to ship)

MPC Quartet

Purposely: individual acted with the conscious object to ___ (ex: kill)
· MPC 2.02(2)(a):

· A person acts purposely with respect to a material element of an offense when:

· “a person acts purposely”

· “acts” = voluntary act

· “purposely” = adverb – modify the verb

· (i) if the element involves the nature of his conduct or a result thereof, it is his conscious object to engage in conduct of that nature or to cause such a result; and
· “conscious object to” = desire to, aim to, (generally stay away from “intent” for purposely)

· conscious object to either: achieve certain result OR engage in certain activity

· (ii) if the element involves the attendant circumstances, he is aware of the existence of such circumstances or he believes or hopes that they exist.

· Hypo:

· D gets charged with attempted murder. Attempt requires purpose and the result of the purpose is the result of death.  D is a flight attended and planted a bomb to kill pilot Edward. Edward survives the explosion. 

· Did D in setting off the bomb meet the mens rea purpose?

· Act(s): assembling and placement of the bomb

· Yes - in setting off the bomb, D acted with a conscious object to kill Edward

· evidence: it is common knowledge that setting off a bomb in a plane will result in death of those on the plane. D assembling and placing the bomb and knowing Edward is on the plane, it is reasonable inference that D in setting off the bomb had the conscious object to result in the death of Edward.

· Can we convict D on attempted murder for other people on the plane?

· can we argue that D did not have the necessary mens rea for attempted murder of the other passengers?

· D did not desire to kill others, no evidence of this – we only have evidence of D’s conscious object is to kill Edward specifically

· Purposely for conduct 

· hypo: assault crime (crime is based on purpose to strike/injure another).  Some ppl are in line waiting to attend a concert in the rain. D had an umbrella in hand and turns around quickly and strikes someone behind him injury. 

· was it D’s conscious object/aim to strike the victim?

· need more facts: if the 2 exchanged heated arguments – can make inferences purpose to injure/strike

· if no more facts, defense’s case is to focus on no desire to strike – not enough facts 
Knowingly: individual acted with full awareness that the result is substantially certain to occur
· MPC 2.02(2)(b):

· A person acts knowingly with respect to a material element of an offense when:

· (i) if the element involves the nature of his conduct or the attendant circumstances, he is aware that his conduct is of that nature or that such circumstances exist; and

· (ii) if the element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause such a result.

· (1) Full awareness of certain facts or circumstances
· “full” awareness – is to distinguish knowingly from recklessness – knowingly requires a higher degree of awareness than recklessness
· (2) Awareness that certain result is substantially certain to occur
· “practically certain” = virtually certain 
· BUT doesn’t have to be 100% certain!
· Key w/ knowingly:

· diff than purposely – knowingly is about awareness – neutral understanding (don’t need desire), not talking about desire/aim to (purposely)

· diff than recklessness – knowingly requires full awareness 

· Hypo:

· D gets charged with attempted murder. Attempt requires purpose and the result of the purpose is the result of death.  D is a flight attended and planted a bomb to kill pilot Edward. Edward survives the explosion but other flight attended died.

· Did D in setting off the bomb meet the mens rea knowing for attempted murder to Edward and others?

· Yes to both, common knowledge that a bomb on an airplane when setoff in a plane, death substantially certain to occur 

· Here, D in shouting “Kill Edward” would support that he was aware that bomb will substantially certain result in death; and also D placing the bomb placed in a location where there is likely to be around other people; we would want to know how powerful the bomb is (the more power the bomb is, would support inference that D is aware that death will result with substantially certainty)

· possession offenses

· ex: possession of drugs, firearms, etc. – all require mens rea of “knowing”

· receiving stole object offense – requires “knowing” MR

· hypo:

· D stopped by police while driving and in possession of a BMW. This car is worth $50,000 minimum and D tells police that he just bought it from a neighbor for $5,000 cash but didn’t get paper for it. It was a “no question” deal.

· Elements of the crime - need to show:

· property was stolen – yes

· D received possession – yes, drove the car

· MR of knowing goes to which element?
· prosecution likely say: it is unlikely for someone to sell a BMW that’s worth $50,000 for $5,000 (no question ask), unless it was stole.  Common sense. D had to been fully aware that the vehicle was the stolen since he was aware of these facts, which would give notice to anyone that the car was stolen.

· defense likely say: D was not fully aware that BMW was stolen b/c
· he doesn’t know value of cars ( D is clueless about cars

· he trusted his neighbor ( D is someone who is naïve and trusting

· D may be reckless but not knowing

Recklessly: individual acted with a conscious disregard of a substantial and unjustifiable risk
· MPC 2.02(a)(c)
· A person acts recklessly with respect to a material element of an offense when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct. 
· The risk must be of such a nature and degree that, considering the nature and purpose of the actor's conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor's situation.
· 3 components:

· (1) D’s awareness (conscious disregard);
· awareness of the risk (does not require full awareness like for “knowingly”)

· this is usually the issue with recklessness – hardest part
· (2) substantial risk 

· (3) unjustified risk
· no overriding social necessity for the risk taking 

· ex: for doctors to do a very risky surgery on a patient who will certainly die if don’t have surgery – if result in death, it is not reckless as if don’t perform surgery, patient will die anyways so the risk is justified

· Recklessness analysis framework:

· (1) assess level of risk-taking by defendant – was it a “substantial risk”?
· our judgment of danger in situation given info available at time
· how risky was the act given the situation/info available to D at that time? 
· depends on what is placed at risk

· the greater the potential harm = more careful we expect people to be
· (2) assess social justification for defendant’s risk-taking in the situation, if any
· did D have any justification for taking the risk?

· ex: husband rushes wife to hospital b/c wife is about to give birth and cases an accident due to speeding ( maybe justified
· (3) assess defendant’s awareness of risk facts 
· risk facts = facts that indicate danger in the situation – put D on notice of risk?
· what did the D know about the facts that indicate danger?

· in some situation, D might think the facts indicate danger to others but not him ( but, jury likely find that D had facts to indicate the danger 

· turns on a defendant’s credibility (whether jury believes D’s claim)
· were there warnings of risk to put D on notice?
· Hypo:

· M just came to LA from North Dakota and she came to become a star. She has an audition in the valley.  She leaves her dog in the car while she goes to her audition.  It was a hot day and temp in her car goes to a dangerous level. When she comes out of the audition, to find the LA fire department prying open the window of her car.  LAPD arrest her for harm to an animal. She is charged w/ recklessly harming a domestic animal during the time she was at her audition.

· M says: “I’m from North Dakota and I had no idea that it would get that hot inside a car”

· (1) level of risk

· was it risky to leave her dog inside a car? Yes, it is dangerous to leave animals/children in a locked vehicle on a warm day. It doesn’t take very long for the interior of the car to become very hot, which will quickly become dangerous to animals/children. 

· (2) justification

· was the justification of her career enough? here, it was one audition, nothing of the level like a flood, placing her dog in a locked car on a hot day to attend 1 audition is not justified – no overriding social justification 

· (3) awareness

· if we believe what M says she did not know the car would get hot so fast ( defense can argue that M was not aware that placing her dog in the car would be dangerous as from where she came from, the temperature would not get very high

· prosecution would argue: even in a colder place, it is common sense to know that temperatures in a car would increase compared to the outside.  This would put her on notice as she would’ve felt the temperature when she stepped out of her car.  She felt the temperature which infers that she knew the temperature was hot.  Also, there are public awareness to alert people of the dangers of leaving animals/children in a locked car. 

· Hypo:

· TX (gets very hot) and they take football very seriously. Veteran football coach in TX and drives his players hard. This is difficult for the heavier players with the heat and exercise. One of the players asked for a drink of water but coach denied and he collapses of heat stroke and is taken to the hospital. Coach charged with reckless manslaughter.  

· it is clear from facts, pushing players in this heat at that level did give someone high risk of not being able to cool down.

· coach says: I’ve been doing this for years. I care a lot about m y players and I’ve never had a player from being injured seriously for being hot.

· (1) level of risk

· prosecution would argue that the level of risk is high – here, we are talking about human life

· (2) justification

· prosecution: although Americans take football seriously and working players this hard to try to win – but this does not justify players risking their lives (we still place human life above winning a game)

· (3) awareness

· prosecution:

· anyone who has this many years of experience must know about the risks of pushing players in hot water without many breaks and water

· facts to support if coach was put on notice of this risk? 

· defense:

· believing what coach said, his experience shows that since no player under his training ever collapse of the heat and he really cares about his players (including their health and safety) infer that he was not aware

· Hypo: same case but in the last 3 years, 2 players had to go to the hospital due to heat stroke

· prosecution – the 2 prior players put him on notice of the dangers/risk of pushing players hard in the heat – since he was put on notice of the risk, and decided to consciously disregard the risk was a gross deviation 

· defense – the 2 prior cases were not serious or could be unusual (maybe those players had underlying conditions)

Negligently – individual should have been aware of a substantial and unjustifiable risk (objective)
· MPC 2.02(a)(d)
· A person acts negligently with respect to a material element of an offense when he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct. 
· The risk must be of such a nature and degree that the actor's failure to perceive it, considering the nature and purpose of his conduct and the circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would observe in the actor's situation.
· idea is that the risks of the person’s conduct must be so readily apparent, and so unjustified in context, that the person may be criminally punished for failing to heed them

· 3 components:

· (1) should be aware of risk (reasonable person)
· objective standard - – would a reasonable person in the shoes of the defendant should’ve been aware of the risk?

· do not need actual awareness – which is needed for recklessness
· (2) substantial risk
· gross deviation from standard of care of reasonable person in defendant’s situation
· gross or ordinary negligence – for class, unless specifically states ordinary negligence, negligence = gross deviation (that much more negligence needed compared to civil tort litigation) 
· (3) unjustified risk
· social justification that would excuse?

· Hypo:

· Same dog in car hypo above (M from North Dakota). If she was charged with negligence? She’s out of luck b/c it doesn’t matter that she’s from north Dakota. Reasonable person should’ve been aware of the danger. The risk and justification factors has not change

· football coach – reasonable person should’ve known the risk of heat stroke 

· Hypo:

· Marine Corp training exercise – 1 on 1 combat – try to knock the other person out of the ring with a stick. One of the contestants is hit in the head, and feels dizzy. The sergeant (years of experience) orders him to continue. But, he gets hit on the head again and dies due to brain damage. doctor explains that this type of activity is extremely dangerous.

· is the sergeant guilty of negligent homicide?

· (1) should be aware

· prosecution: from a reasonable person pov, this is a dangerous activity

· general notice that repeated hit to the head is dangerous to brain injury ( use expert witnesses

· defense: if Marine Corp says this training is the default standard they have accepted – then likely not aware

· (2) substantial

· (3) unjustified

· Defense: here, the justification was to train soldiers to protect the nation and to prepare them for war

· although dangerous, but these people are training to fit in a war – preparing them for life and death situation. So an accident during training (minor or fatal) is justified. 

· prosecution: there are other ways of achieving the same goal

Factors – reading IN MR (when no MR in statute) and reading OUT MR (when MR in statute)
· (1) presence or absence of mens rea in statute - statutory language
· when statute lacks mens rea, does not always mean it is strict liability
· see Staples – statute did not have MR term, but court read statute to require MR in order for D to be convicted of possessing auto firearm

· also, even if there is mens rea in statute, courts may interpreted it so narrowly that it is effectively strict liability

· (2) traditional interpretations of similar crimes in the past

· generally, when statute lacks mens rea term, the more that a statutory offense looks like a traditional crime that requires mens rea, more likely it is that a court will interpret the offense as requiring mens rea

· Ex: Morisette – the conversion statute did not have MR for wrongful conversion but court held that there is MR for wrongful conversion 

· conversion is like traditional larceny-type offense and courts have required intent in larceny-type offense

· since it is inherently understood this type of crime requires intent, Congress did not expressly include intent in the statute
· Ex: Olsen – offense looks like underage sex offense which does not require MR for age

· Ex: X-Citement video – involves 1st Amend – court held to require MR, even though underage offense
· (3) severity of penalty

· more severe the penalty, more likely that a court will presume legislature intended to require mens rea

· also true for the amount of social stigma that attaches (or does not attach) to conviction of the particular offense

· generally, worse the consequences of conviction = more likely mens rea is implied

· see Olsen – offense compared with statutory rape had much harsher penalty which suggest more serious offense (supports no MR)

· (4) inherent notice of risk provided by the prohibited conduct

· given the nature of the prohibited conduct, the chances are great that anyone who does engage in it without authorization will be aware that they are engaging in illegal activity ( mens rea not required due to inherent danger of activity

· same is true if prohibited activity poses special hazards to the public as a whole, such as transportation of hazardous materials, harms to community’s’ food supply ( mens rea not required due to inherent danger of activity

· but, with financial transactions, require mens rea to be convicted as innocent people could be convicted of significant offenses

· when we see D engaging in risky behavior and D should be well apprised – it might be easier for us to require D to be strictly liable 

· this would be fair since D’s activity is doing something inherently dangerous and inherent notice of wrong doing in this kind of conduct

· (5) cost-benefit analysis of requiring MR
· look to see if we need proof that this element requires MR in order to make sure the guilty are being convicted OR is this way more cost than necessary for conviction

· this factor means: any additional MR is more costly

· Ex: burglary statute – we already have MR for unlawful entry and MR for intending to commit a crime ( MR for these 2 elements are enough for conviction so do not need MR to require proof of type of residence as it would be too costly compared to the very little additional benefit of identify the guilty from innocent (would need to litigate)

Examples: 

Burglary NY statute (p. 276): 
a person is guilty of burglary in the second degree when he knowingly enters or remains unlawfully in a building with intent to commit a crime therein, and when…the building is a dwelling
Offense elements:

1. Knowingly enters or remains unlawfully in a building, 

2. w/ intent to commit a crime therein, and 

3. building is a dwelling

Question: think of a situation where someone commits element #1 but not #2?

· homeless person breaking into a home to live there (they know it is unlawful but they may not have a intent to commit a crime inside the building)

Act: enters or remains – must be voluntary
MR terms: 2 terms
“Knowingly” = full awareness

· Element 1: Knowingly enters or remains unlawfully in a building
· enter or remaining in a building

· unlawfully - we want knowingly to attach to unlawfully b/c don’t want to criminalize people who are in a building lawfully ( this is where we establish the wrongdoing 

· to prove this: if there are sign that says no trespassing, fences, if D acted in a way that’s trying to avoid detection

· Element 1 is a break & entering – BUT, just this alone is not a burglary
“intent to” = purposely

· Element 2: w/ intent to commit a crime therein
· “w/ intent to” sounds like “purposely” ( this second piece makes act a burglary

· “w/ purpose to” ( acted with desire to steal something (we expect burglars to steal something when they break & enter someone’s house) or to assault
· attaches: “to commit a crime therein”

· timing issue: when does the person have to commit a crime therein? 
· at time of entry, the person must know unlawfully entering a building AND have purpose to commit a crime
· so at the time of the act, there are 2 MR requirements (knowingly for element 1 and purposely for element 2)
Strict liability

· Element 3: building is a dwelling
· MR to this element? 
· We have to prove that the building is a dwelling but does D need to have some awareness that it is a dwelling? ( trying to figure out how much mens rea we need for this element

· we know “w/ intent to” does not apply to this because grammatically, this section is separated by a comma and this seems to show legislation is trying to separate this phrase from rest

· also, history shows that courts have treated burglary statute doesn’t require MR for “building is a dwelling” (strict liability); also no MR for time of day 
· this means ( when you break into a building, you take the risk that the building is a dwelling
· if statute states that if penalty is doubled if building is a dwelling, then does this make a difference?
· Yes, this fact changes how MR is interpreted for this element

· When penalty is different when building dwelling versus non-dwelling, then culpability should also change so need MR

Burglary CA statute (p. 277): 
Every person who enters any house, room, apartment … or other building … with intent to commit grand or petit larceny or any felony is guilty of burglary. … Every burglary of an inhabited dwelling house … is burglary of the first degree. … All other kinds of burglary are burglary of the second degree.
Elements for burglary:

1. Enters any house, room, apartment or other building (strict liability)

2. intent to commit grand or petit larceny or any felony
3. 1st degree = inhabited dwelling house ( strict liability element

4. 2nd degree = all other kinds ( strict liability element

Act: “enters” – must be voluntary

MR: “w/ intent to commit” 

· no requirement that entry be unlawful nor requirement that the person knows the entry be unlawful 

· this broadens what burglary means in CA ( so prosecution will double charge 

· ex: domestic violence case, charge with burglary and assault

· ex: steal something from someone’s house = charge of burglary + theft

Offense: Purposely receives stolen property = purpose + knowing MRs
Statute: Whoever PURPOSELY receives stolen property valued at more than $1,000 is guilty of a felony.

· Elements:

· 1) receives

· 2) stolen property

· 3) value at more than $1,000

· If the value element is strict liability, then in this statute we have –

· a statute with one MR term: purposely
· but two elements with which the MR term may partner: 
· receives 
· stolen
· QUESTION: what must be proven about Defendant’s MR for conviction?
· “Whoever purposely receives…property” 

· this means an individual takes possession of property with a conscious object of taking possession) ( purposely here doesn’t really do much because when you take possession = purposely

· AND 

· knowing that [property] is “stolen”
· The essence of the wrong is that the person took the property knowing it is stolen

· individual has full awareness (need not be 100%) that the item was unlawfully taken from its owner

D.C. Statute – maliciously destroys property

Statute: Whoever maliciously destroys....any public or private property, whether real or personal, not his or her own, of the value of $1000 or more, shall be fined not more than $5,000 or shall be imprisoned for not more than 10 years, or both....
· Elements (w/o MR term):

· (1) destroys any public or private property, whether real or personal

· (2) property is not his/her own (property belongs to another) 

· (3) destroys property value $1000 more 

· (1) MR term: “maliciously”

· (2) Maliciously usually means doing something with ill intent, BUT, this definition isn’t enough for conviction

· (3) “Maliciously” in Cunningham was defined as “recklessly”, which is acting with conscious disregard of substantial and unjustifiable risk
· What elements does “maliciously” attach to for conviction?

· destroys any public or private property, whether real or personal ( Yes, MR.
· Would not expect to punish someone who accidentally destroys.

· property is not his/her own (property belongs to another)  ( Yes, need MR. 
· Would not expect to punish someone who destroys property that belonged to him/herself
· destroys property value $1000 more  (  No, strict liability
· too mostly to require MR. 
· If can prove MR for above, then can distinguish guilty from innocent

Mistake of Fact MR Argument – defense argument
· MOF is a defense for D to contest prosecution’s MR argument
· MOF: someone has a mistaken belief that is contrary to what is actually the case
· Rule: 

· When MR is “purpose, knowledge, reckless” re. an element, D’s honest mistake re. an element is excused.

· When MR is “negligence” re. an element, D’s honest and reasonable mistake re. an element is excused.

· When MR is “strict liability”, there is no excuse for any mistake re. an element

· TRANSLATION: MR = MOF 
· MR “Purpose, Knowledge, Reckless” re element X ( MR is excused if D has any honest mistake re element X
· this means: if D is honestly mistaken about that element they cannot be guilty

· MR “Negligent” re X ( MR is excused only if D has honest and reasonable mistake re X
· MR Strict Liability re X (  NO excuse for any mistake re X

Strict Liability and “Age Element” – crimes involving sexual conduct with underage victims

· AGE ELEMENT: generally strict liability in underage offenses (specially sex offenses), even if there is a MR term in the statute

· this means, prosecution just need to prove that the victim as under 14 (or whatever the age limit is), no need to prove that defendant was aware of this or even had reasonable notice of the victim’s age

· courts might believe that the obvious youthfulness of the victim provides inherent notice of the moral and legal riskiness of the sexual touching

· in reading out MR, court in Olsen looked at

· severity of penalty

· legislative history

· traditional view of this type of offense 

· public policy in protecting young children

· Rule from Prince, Olsen, Garnett: when offense involves underage victims (especially under 14), court likely will determine strict liability for age element
· this means D’s mistake of fact cannot overcome strict liability MR

· Note, Hernandez court did allow D’s mistake of fact re. minor’s age as a defense to statutory rape 
· contrasting Olsen and Hernandez, greater the age differential = more serious penalty = court more willing to read strict liability for age element

Regina v. Prince (p. 287)
· Facts: Prince took Annie who was 14 unmarried girl. Annie lied to Prince saying she was 18. 

· Trial: 

· jury verdict: D is guilty despite finding that D’s belief in Annie’s statement that she was 18 years old was honest and reasonable. 

· statute: Whosoever shall unlawfully take or cause to be taken any unmarried girl, being under the age of 16 years, out of the possession and against the will of her father or mother, or of any person having the lawful care or charge of her, shall be guilty of a misdemeanor
· statute was addressing huge social issues with regards to young girls being kidnapped and sold

· Elements of offense:

· (1) unlawfully take or cause to be taken any unmarried girl, being under the age of 16 years
· issue is this age element
· D is contesting that he is mistaken about her being under 16 

· what MR would D like for this element?

· purposely – according to jury verdict D isn’t guilty

· knowing – according to jury verdict D isn’t guilty

· recklessly – according to jury verdict, D honestly believed she was above 16 ( then he could get by with recklessly

· negligence - according to jury verdict, D isn’t guilty
· is it true according to jury that he should have been aware? 
· No, jury said it was reasonable for D to think she was above 18

· but D doesn’t win, b/c court says this element (age) is STRICT LIABILITY (no MR)

· (2) out of the possession of her father or mother
· (3) and against the will of her father or mother
· another issue here is that this statute does not have MR ( but both judges says there is MR, but they find MR in different places

· Judge Bramwell (majority)
· P. 287 “if the taker believed he had the father’s consent, though wrongly, he would have no mens rea; so if he did not know she was in anyone’s possession.”

· Bramwell is saying there has got to be knowledge as to “out of possession” and “against will of parent/guardian” (MR knowingly for element 2 and 3, BUT strict liability to “under 16” element 1) 

· Judge Brett (minority)
· do not need MR for everything but need MR to make it a crime

· ex: assault on police officer – need MR for at least the assault (don’t need MR for police)

· but here, if D honestly reasonably believe she was 18, no crime ( saying MR for element 1

People v. Olsen (p. 295)
· 2 cases here, case presented at trial and case presented to CA supreme court on appeal

· Case presented by prosecution at trial:

· Shawn is 13 years old and 10 months

· prosecution presents violent gang rape by 2 young men who force her to have sex at night by knife ( presented serious violent crime

· Trial court found ( Ds guilty of assault with deadly weapon on father. Ds were found NOT guilty of burglary, forcible rape, and lewd or lascivious acts upon a child under the age of 14 by use of force 

· court says there is reasonable doubt as no conviction ( no longer a rape case

· what’s left with is the underlying offense S. 288 (a) ( lewd or lascivious act

· essence of this offense (the wrong) is sex offense against girl under 14 (as girl under 14 cannot consent) by someone who is older

· Case presented on appeal to CA supreme court:

· on appeal, court decide that defense of mistake of age is not recognized – underage element is strict liability 

· note: had court required MR for underage element, Olsen might’ve been acquitted 

· Statute: 

· any person who shall willfully and lewdly commit any lewd or lascivious act…upon or with the body, or any part or member thereof, of a child under the age of 14 years, with intent of arousing, appealing to, or gratifying the lust or passions or sexual desires of such person or of such child, shall be guilty of a felony and shall be imprisoned in the state prison for a term of 3,6, or 8 years

· MR term: 

· “willfully” – meaning contact must be purposely sexual

· “w/ intent” – w/ intent of arousing

· critical element: “a child under the age of 14” ( does MR attach?

· Defense: D claims Shawn told him that she is older, she acted older. He reasonably believed she was older as a reasonable person would’ve believed Shawn was older.

· BUT, CA Supreme Court decided the age element is strict liability – no MR for age

· Court looked at legislative reason:

· legislature did not intend for there to be MR as statute says D can get probation if person convicts the lewd act if the person honestly and reasonably believed the victim was 14+

· probation is a penalty and only way to get probation is by being convicted – therefore, legislature anticipating that ppl being convicted on this offense will honestly and reasonably believed the victim was 14+ 

· legislature is assuming no MR as to age – only thing D can argue after conviction is to ask for probation based on honestly and reasonably belief

· court looked at other kinds of underage offense (particularly those under 14) and those offenses have been strict liability as to age b/c legislature want extra protection of children of ‘tender age’ – public policy concern

· no MR for this offense also consistent w/ high penalty 

· 10-year max means legislature takes this type of offense seriously 

· compared with statutory rape offense in Hernandez which had a lower 3 years max
· shows support of public policy to protect children under 14 

· People v. Hernandez – offense differs as offense in Hernandez was statutory rape and court recognized mistake as to age which precludes liability as to age 

· but CA Supreme Court distinguished Hernandez as there, involved older victim (above 14), and here, victim is under 14

Garnett v. State (p. 300)
· Fact: D is 20 years old and has intellectual disability such that he has an IQ of 52 (really low), 3rd grade reading level, and has social interaction of a 11-12 year old. D had sex with Erica (who is 13 years old but told D she was 16). Erica became pregnant w/ D’s child. D charged with statutory rape under Maryland statute.

· Statute: 

· A person is guilty of rape in the second degree if the person engages in vaginal intercourse with another person:

· by force or threat of force against the will and w/o consent of the other person, or

· MR: force = w/o consent – suggest there is MR

· who is under 14 years and the person performing the act is at least 4 years older than the victim

· Court says no MR as minors cannot give legal consent

· this offense is a serious wrong as this is exploitative for the young child – robbing them of their childhood

· Issue: is there MR for age element? 

· Holding: age element does not have MR = strict liability

· Court looked at:

· plain language of statute which does not have MR term

· legislative history shows no intention to require MR for statutory rape

· history and tradition of the view that no MR for age element for statutory rape – protect young children from dangers of sexual exploitation by adults
· majority of other states require strict liability for statutory rape
· even where states do allow a mistake of age defense, this is no defense when victim is under 14

· How would we defend Garnett?

· litigate with prosecution – but ONLY if you get this case after the police arrested Garnett but BEFORE prosecution files charges and educate prosecution on intellectual disability ( best chance for Garnett

· tell the prosecutor that s/he has the power 

· this has a better chance when law is so harsh and would be so unfair

· if get case AFTER prosecution files charges, MUCH harder for prosecution to drop/change charges

· this type of ‘litigation’ is more common in white-collar crime

· defense can present whatever evidence/info the prosecution is willing to hear

intellectual disability

· prof is urging us to pay attention to intellectually disability

· intellectual disability based on 2 things:

· IQ – cognitive (52 is VERY low)

· social functioning – how well that person can interact with others (ex: can you get on the bus to get to the destination, etc.)

Strict Liability

strict liability does not require culpability (i.e. no MR) with respect to at least 1 of the material elements of the offense

US v. Balint (note case – p. 303)

· Ds were indicted for violating Narcotic Act by selling opium and coca leaves w/o the order form required by the Act. Ds challenged indictment as prosecution failed to show Ds knew they were selling prohibited drugs. 

· SCOTUS held that proof of such knowledge was not required by the statute

· State legislation can decide no such MR is required to be convicted of an offense

· Act’s purpose is to require every person dealing w/ drugs to ascertain at his peril whether the drugs he sells comes within the inhibition of the statute and if he sells ignorance of the drug’s character, he will be penalized.

US v. Dotterweich (note case – p. 304)

· D and the company he worked for mislabeled some drugs – charged with violating Federal Food, Drug and Cosmetics Act as shipped misbranded or adulterated products in interstate commerce

· Jury acquitted the company but convicted D (sentenced to a fine and 60-day probation)

· SCOTUS affirmed conviction – statute does not require MR at all with respect to whether those charged knew or should’ve known the shipment was mislabeled

· although such a statute presents hardships, Congress balanced relative hardships and decided to place it upon those who have at least the opportunity of informing themselves of the existence of conditions imposed for the protection of consumers before sharing it illicit commerce, rather than to impose hardship on innocent public who are wholly helpless

Morisette v. United States (p. 305) – conversion requires MR knowingly wrongful 
· Facts: Morisette is a junk dealer and he entered an US Air Force practice bombing range and collected the spent bomb casings that were lying on the ground for years (these casings were rusted). D sold them at a junk market for $84. 

· Although bomb casing originally belonged to the gov, but by the time D grabs them, who do the casing belong to?

· M argues the casings didn’t belong to anyone as gov abandoned

· Gov says the casings still belong to the gov

· Statute:

· “Whoever…knowingly converts to his use…any thing of value of the United States…”
· Act: converts = changes the possession/ownership status of property
· examples of conversion:
· your property( my property (wrongful)
· abandoned property( my property (not wrong)
· MR: “knowingly”

· Government’s reading of knowingly converts:
· defendant must be aware of change in possession or ownership status

· D knows that when he goes onto Air Force base that casing are not his (whether it is abandoned or belongs to gov) and knows of the change in possession

· prosecution arguing for no MR as to the “wrongfulness” of the conversion– so doesn’t matter that D thought the casings were abandoned

· making a strict liability argument 

· Defense’s reading of knowingly converts: 
· D must be aware of a wrongful change in ownership/possession status
· D argues that he would have to know that the casing were still lawfully owned and possessed by the gov ( wants “knowing” to connect with something that is “wrongful”

· Holding: MR of “knowingly” is required for this offense and MR attaches to something that makes it wrongful 

· court says this offense sounds like the traditional well established property offense (stealing/larceny) which requires awareness of wrongdoing

· stealing/larceny type of offenses are one of the earliest offenses known to the law – they are an invasion of rights of property which creates a sense of insecurity in the community and arouse public demand for retribution 

· explains why penalty is usually more severe (more valuable the property, more likely to be felony)

· since state courts have required intent in larceny-type offense, Congress did not expressly include intent in the statutory language as inherently understood this type of crime requires intent 

· court notes that had the statute been about a new offense, then this will not be the case

· the crime here is well understood to require intent – thus, mere omission from the statute of any mention of intent will not be interpreted as eliminating that element from the crime

· Could M still be convicted of this offense?

· Jury could determine D had intent to wrongful convert

· considering D’s awareness that casing were on gov property, D’s failure to seek any permission for their removal and his self-interest as a witness, might have disbelieved his profession of innocent intent and concluded that his assertion of a belief that the casing were abandoned was an after-thought 
· we would want to know if there were signs out saying property belongs to gov, no-trespass

· if D sneaks into the base at night, this could indicate he knows he is doing something he shouldn’t b/c he doesn’t want to get caught


· Jury could also determine based on the facts that D did not wrongfully convert

· the bomb casings left out in the open to rust away presented an appearance of unwanted and abandoned junk, and that lack of any conscious deprivation of property or intentional injury was indicated by D’s good character, the openness of the taking, crushing and transporting of the casings, and the candor with which it was all admitted by D 
Staples v. United States (p. 309) – know weapon is automatic
· Facts: D found to be in possessing of a fully automatic firearm violating National Firearms Act. 

· semi-auto firearms (civilians allowed to have) – you have to pull the trigger for each individual shot

· auto firearms (civilians are not allowed to have) – you just hold the trigger and shots will keep firing 

· far more dangerous

· military weapon

· Staples’ argument: he didn’t know he possessed a fully automatic firearm
· D’s rifle originally had a piece that prevented automatic firing – but this piece fell off and D did not know

· D testified that the rifle never fired automatically when it was in his possession ( he did not know it was capable of doing so

· Issue: Whether defendant need to know (MR) that the gun would fire fully automatically to be convicted to this crime?
· Government must prove which of these?
· (A) only that Defendant knew he possessed a dangerous weapon (i.e., a gun)

· Prosecution argued for this interpretation 
· if you know you have a gun, then it is on you to make sure it is lawful 
· if court agrees, D is guilty 
· (B) Defendant knew he possessed a dangerous weapon (a gun) AND knew that the weapon fired on fully automatic  

· D argued for this interpretation
· Court agrees and says prosecution must prove D both knew he possessed a dangerous weapon and knew the gun was fully automatic in order to be convicted
· the statute here isn’t very help and there is no MR in the statute – but, the question is whether congress meant for someone like Staples to be convicted of a 10-year felony?

· NO – potentially over 50% of households have guns (semi-auto especially common/popular)
·  there would be potentially so many ppl in the US who are in the similar position as Staples (didn’t know gun was automatic)

· the essence of wrongfulness is not ownership of gun, but ownership of gun that fires automatic

· in US, buying a shotgun or rifle is just another transaction and does not alert a person to regulation any more than would buying a car
· court distinguishes Freed, which involved a grenade

· you typically cannot have grenade lying around 

· US generally do not recognize grenade ownership for civilians 

· grenade are typically seen as a quintessential military weapon 

· no one thinks they can just simply own a grenade - so if you have hand grenade, you must make sure it is lawful 
X-Citement Video (p. 312) – know transport visual + involves minor
· child pornography offense – but NOT strict liability

· Court requires MR for knowing visual depiction involves a minor

· compared with other underage sexual offenses – those were strict liability

· Statute: 

· “Any person who…

· (1) knowingly transports or ships in interstate commerce… any visual depiction, if…

· (A) the producing of such visual depiction involves the use of a minor engaging in sexual conduct…”

· Issue: whether conviction under the statute require proof that D knew that the person shown in the visual depiction was a minor, OR only that he knew that the thing he shipped or received was a visual depiction
· Elements:

· (1) transports/ships any visual depiction 

· (2) visual depiction involved a minor

· Step 1: Identify the MR term
· “knowingly” 

· Step 2: what is the usual meaning?

· to convict, you need to know the thing you are shipping any visual depiction ( does this meaning do a good job separating the guilty acts from not guilty acts? 
· ( No, too broad as would allow conviction of innocent people

· Step 3: Which elements does MR attach?

· Defense: wants “knowingly” to attach to both:

· transport/ships any visual depiction AND

· visual depiction involves minor engaged in sexual conduct

· prosecution: wants “knowingly” to only attach to:

· transport/ships any visual depiction

· minor element = strict liability

· Court: knowingly attach to both (1) D shipped or received something he knew to be a visual depiction, and (2) depiction involved a minor engaged in sexually explicit acts
· grammatically speaking: 

· “knowingly” only modifies its surrounding verb – “, if…” suggest the end of “knowingly” – only applies to phrase before the comma

· Step 4: what does the fact show?
Sexual abuse (p. 313 – note 2)

· Statue: 

· Whoever… knowingly…engages in a sexual act with another person if that person is –
· (A) incapable of appraising the nature of that conduct; or
· (B) physically incapable of declining participation in, or communicating unwillingness to engage in, that sexual act…
· MR term: “knowingly”
· What MR should be required for conviction?
· wrongful act is the incapacity

· Defense: argued that D must have known of the partner’s incapacity ( 8th Cir agrees

· Note: 8th Cir ruling shows a higher MR than we normally see

Involuntary Act Defense to a Strict Liability Case:
State v. Baker (note case p. 317)

· history: during time of case, Carter administration imposed a strict 55mph speed limit

· Facts: D was driving and activated the cruise control in his car, but the cruise control malfunctioned causing his car to speed. D convicted of speeding.

· D’s defense: he did not commit a voluntary act (act of speeding was not a voluntary act of Baker but the car’s cruise control)

· MR re. speeding ( usually it is a strict liability case

· reasoning: 

· if we require MR for speeding would cost too much as we do not need to prove the person knew s/he was speeding to find the person guilty of committing the wrongful act

· would flood the courts with litigation – people will saying they didn’t know they were speeding (using honest mistake to negate MR)( this is not easy for prosecution to litigate and prove D’s knowledge of speeding ( then this results in an increase of speed limit since easier for prosecution to win if D is going 10 miles over the speed limit than 5 miles over

· minor offense/punishment – pay a fine usually

· in order to be guilty of speeding (in terms of voluntary act) ( voluntary act here is: driver driving the car 

· Baker’s argument for voluntary act of driving:

· cruise control was driving the car (cruise control controlled the acceleration/speed), not him

· court rejected Baker’s argument because he was responsible for activating and delegating partial control to the cruise control

· court distinguish cruise control malfunction from brake failure or major malfunction with throttle 

· another example of involuntary act: Tesla’ auto-drive soft was hacked and hacker driving/controlling the car

· in strict liability case, you cannot argue no MR, BUT you can argue other elements (ex: voluntary act)
Mistake of Law MR Argument – “unlawful” in statute – defense argument
· Usually, ignorance of the law does not excuse
· mistake of law: when mistaken about something that common person does not know – need specialized knowledge 

· mistake of law is about information that requires specialized knowledge/training

· mistake of law compared to mistake of fact, mistake of law is more challenging for courts to recognize a defense argument b/c it is more threatening to the system
· mistake is on understanding of law that normally require specialized knowledge/training

· 2 kinds of mistake of law arguments:
· (1) MR with respect to the lawfulness in the statute

· (2) affirmative defenses:

· A) official statement of law later changed
· when D’s ignorance of law is based on a previous, erroneous statement of law by a legally authoritative institution or official

· this is based on principle that citizens should be able to rely on statements of the law by an authoritative source, delivered in an authoritative manner

· ex: an authoritative speaker of the law says one thing, and that decision gets overturned
· narrow defense

· D cannot rely on advice of private attorney to bar a criminal prosecution

· D cannot cite the advice of police officer

· D cannot claim that s/he reasonably read the criminal statute or other law in a particular way that a subsequent court found erroneous
· Ex: court of appeal determines law A means X, you rely on this. But state supreme court law A means Y.  During the interim between court of appeal decision and state supreme court decision, you relied on court of appeal decision, then you are not guilty.
· B) inadequate publication of law
· jurisdiction’s failure to adequately public criminal prohibition
· if a legislature or other proper body enacts a criminal ordinance but does not promulgate it in the authorized fashion so that it is available to citizens in the ordinary way  prosecution may be barred by this defense 

· idea that no one should be convicted for a secret crime
· ex: law wasn’t officially codified – public couldn’t find the law
· TRANSLATION: MR = MOL 
· MR “Purpose, Knowledge, Reckless” re element X ( MR is excused if D has any honest mistake re element X
· this means: if D is honestly mistaken about that element they cannot be guilty

· MR “Negligent” re X ( MR is excused only if D has honest and reasonable mistake re X
· MR Strict Liability re X (  NO excuse for any mistake re X

· (same as MOF)

MOL Analysis Framekwork:

· Q1: Is there a mens rea (MR) term in statute? if yes, Q2
· see Smith (David), Cheek
· Q2: Does MR term partner with an unlawfulness element? if yes, Q3
· see Smith (David), Varszegi, Cheek
· Smith – unlawfulness (MOL) = property of another

· Varszegi – unlawfulness (MOL) = validity of lease clause

· Cheek – unlawfulness (MOL) = wages are income subject to tax

· Q3: How should this be interpreted in statutory context? 

· (i) narrow - MR required only re those facts that make defendant’s conduct unlawful;

· see Int’l Chemicals, Ansaldi, Overholt
· no MOL defense 

· OR

· (ii) broad - MR required re facts that make defendant’s conduct unlawful AND MR re particular law that makes defendant’s conduct unlawful

· see Smith, Varszegi, Cheek, Liparota
· ex: in Cheek, knowing unlawfulness goes to (i) D’s awareness that makes certain amount of $$ and (ii) D’s awareness that making this amount of $$ (wages = income) requires to file taxes (per tax law)
· possible MOL defense if jury believes D’s mistake

· courts are reluctant to give it an expansive reading b/c worried it will lead to a lot of vagueness (constitutional issue) and possibly threaten criminal system

· but, if less threatening (such that it doesn’t open the floodgates to other Ds conjuring up all kinds of excuses re. the same mistake of law) then might allow

Hypo: 1 MR but applies to multiple elements

Statute: whoever purposely and unlawfully takes the property of another is guilty of stealing

· what does “purposely” partner with in the statute?
· purposely must partner with “takes property”

· but what about MR with respect to remaining statutory terms “of another” & “unlawfully”?
· Regina v. Smith (David) comes to mind

· what attitude/state of mind would we expect of someone who steals with respect to the property being:
· someone else’s (of another) & the taking being unlawful (unlawfully)?

· to be guilty of stealing, with respect to MR, prosecution must prove that the defendant: 

· purposely took property,

· while knowing that it belonged to another, 

· and while knowing that the taking was unlawful.
· what does knowing that the taking was unlawful mean?
· i.e. What must the defendant be aware of re unlawfulness to be guilty?
· two basic options:

· (i) MR required only re those facts that make defendant’s conduct unlawful;

· OR

· (ii) MR required re facts that make defendant’s conduct unlawful AND MR re particular law that makes defendant’s conduct unlawful (D needs to know his conduct is unlawful)

Regina v. Smith (David) –p. 333

· Facts: D, in preparation to leave his rented apartment, damaged some wall panels and floor broads in order to retrieve stereo wiring he installed (with landlord’s permission) behind wall panels and floorboards, which he made.
· Defendant’s defense: the wall panels and floorboards are his property. He can’t be convicted of destroying his property ( this is a mistake of law because it is about who legally possess fixtures in real property

· Statute:
· “without lawful excuse destroys or damages property belonging to another, intending to destroy/damage or being reckless as to its destruction/damage”
· Elements:
· (1) lawful excuse destroys or damages property
· did D have lawful excuse? 
· No – although D made the wall panels and floorboards, but once he puts it into the house, they become fixtures (fixtures – connected to real property belongs to property owner) and belong to the landlord
· (2) property belonging to another
· Yes - panels and floorboards belong to the landlord
· (3) intending to destroy/damage or being reckless as to its destruction/damage
· Yes - D had awareness that property was damaged
· MR Analysis:

· (1) identify and define the MR term/s
· “intending”
· “reckless” 
· (2) determine how the MR term or terms applies to the element at issue in the case
· The key to this case is what element(s) does MR attach to?
· recall: Morisette – court says you have to be aware that the taking is wrongful
· MR attaches to:
· (1) destroying/damaging property; AND
· (2) property belonging to another
· grammatically speaking, it would seem MR only attach to verbs around it since the “property belonging to another” is in a separate clause ( but, we can’t expect to be criminalized if we destroy property that belongs to us
· here, the essence of the wrong is (1) destroying/damaging property that (2) belongs to another
· D is not guilty b/c his honest mistake of the law (property law re. fixture) negates MR

State v. Varszegi – note case p. 334 
· Facts: D was a landlord whose commercial tenant had missed several payments for a rented office space. D believed that he was acting pursuant to the lease’s default clause when he came to the office on the weekend, picked the lock, and took 2 computers and eventually sold it despite police warning D that he had not right to confiscate the tenant’s property and should return it. D convicted of theft/larceny. 

· Statute: a person commits larceny when, with intent to deprive another of property, he wrongfully takes or withholds such property from an owner
· Varszegi’s defense: he honestly believed, pursuant to a commercial rental contract’s default clause, he has a right of entry and ability to use self-help to take any property he can sell in order to secure the missing payments ( this is what he does – he goes to the rented office, picked the lock and removed 2 computers and sells them

· Varszegi – claim of right defense

· he is wrong about the contract’s default clause – the clause was INVALID under the state 

· Elements: 

· (1) intent to deprive another of property
· (2) wrongfully takes or withholds such property from an owner
· MR: 2 possibilities: knowing and reckless
· MR attaches to both elements – MR attaches to (1) wrongfully takes/withhold property, and (2) property belongs to another

· knowing: D has a strong defense as knowing requires full awareness and he honestly believed that it was not wrong for him to take the tenant’s property

· recklessly: awareness of substantial risk that his conduct (taking property) was unlawful/wrongful?

· D’s defense: he honestly believed the lease gave him rights to personal property to allow him to secure the missing rent 
· he was not aware of any significant risks of it being unlawful. 
· Police is not a legal authority and are not expert in contract law. 
· He sincerely believed police was just blowing smoke.

· Prosecution: he was aware there is a risk of his action being unlawful because 
· he had to pick a lock to get into the office on the weekend when he knew the office was empty and to take the personal property that he knew the renters bought and used. 
· Also, the police contacted Varszegi warned him that the property was not his and to give it back – he was put on notice that his act of taking and sell property was wrongful and when he still did it, shows that he consciously disregarded a substantial unjustified risk that what he was doing was wrongful 
· D is not guilty because his honest belief (mistake of law) negates MR of recklessly

Cheek v. US - p. 336

· Facts: Cheek was a pilot for American Airlines and after attending seminars, he was convinced he did not need to pay taxes on his wages. Undisputed that Cheek earned wages that count as income, and required to pay taxes on this income, but he did not pay the taxes. Cheek convicted of willfully failing to file federal income tax returns for a number of years
· trial judge jury instruction – honest belief that wages are not income cannot negate MR only an objective reasonable misunderstand can excuse (trial court essentially saying minimum MR is negligence) ( appeal court says wrong
· Statute: any person is guilty of a felony who willfully attempts in any manner to evade or defeat any tax imposed by this title or the payment thereof
· Cheek’s defense: he honestly believed his wages is not income that is subject to taxes (attended seminars) ( his understanding of tax law is WRONG as he is still obligated to pay the taxes
· to overcome “willfully” requires D to be honestly mistaken 
· mistake of law issue because contention is regarding interpretation of US federal income tax law, which the court recognized is one of the most complicated areas of law( this is not information that an average person would know, tax law requires specialized training
· Element (w/o MR term):
· has to file taxes (legal obligation)

· **this is where court says D has awareness that made $$ and if makes this much $$ you have to pay taxes**
· and nonetheless does not fail taxes (“evade…tax imposed”)
· **another way to understand element:

· had to file taxes (legal obligation)

· does not file taxes

· MR analysis:

· 1. Identify the MR term, if any;
· MR: willful
· 2. Define the MR term (determine its usual stand-alone meaning);
· willful usually known as “intentional”, “deliberate”
· SCOTUS defines “willfulness” as “voluntary, intentional violation of a known legal duty” – p. 337
· D’s actual awareness
· 3. Determine what element or elements in statute the MR term applies to and how it applies - 2 ways to read “willfully” in statute:

· (A) you have to know you make that amount of money ( limited reading (what prosecution wants)

· OR

· (B) you know that you make this amount of money AND if you make this much money you must file federal income taxes (statute requires the larger amount of knowledge) ( Cheek wants this interpretation 

· only with this interpretation, does Cheek’s defense could potentially excuse him

· SCOTUS says “willfully” means that (1) Cheek had actual awareness he made a certain amount of money AND (2) prosecution must prove that Cheek had actual awareness that by virtue of making this much income he had a legal duty to pay tax

· tax law is complex, Congress intended for this statute to require MR regarding the pre-requisite facts (D makes this amount of money) and tax payer know s/he must file federal income tax 

· we don’t want to criminalize otherwise innocent taxpayer – so higher MR required

· this is where D’s “wages are not income” defense comes in – asserting that he has knowledge he made a certain level of money but this money is considered wages, not income, and thus he believed that he had no legal duty to pay tax

· 4. Determine whether the evidence shows that the defendant acted with the required MR

· Cheek is saying he knew he made $$ in wages, BUT he honestly believes that his wages are not income that is subject to tax (he did not have knowledge that he was required to pay tax)
· MR of purposely, knowingly, recklessly can be negated by a D’s honest mistake of law
· Cheek wins on his MOL defense that based on the info he received from a group opposing the institution of taxation, he honestly believed that under the law he owed no taxes, including taxes on his wages ( court agrees ( remand and retrial
· Cheek’s 2nd defense that the tax law is unconstitutional is frivolous
· no place in criminal law to litigate if law is unconstitutional

· SCOTUS also says that in order to argue unconstitutional, requires the individual to have actual knowledge of the legal duty imposed by the statute ( prosecution can use this on retrial to further attack Cheek’s belief was insincere (he was lying)
· On retrial: jury was allowed to consider whether Cheek’s belief was reasonable as a factor in deciding whether he held that belief in good faith
· Court said he must have sincerely (i.e. in good faith) believed he was not required to pay taxes 
· in determining if he was lying about his belief, jury is allowed to consider if whether his stated belief about the tax statute was reasonable
Reasonableness in Assessing Defendant Credibility 
· (issue raised in Cheeks retrial)
· Where conviction requires proof of knowledge or recklessness re element X, reasonableness still may be relevant to assessing defendant’s credibility
· that is: whether we believe the defendant is sincere in claiming he believed Y rather than X
· ex: in Cheek, he believed Y (wages are not income), rather than X (wages are income) – jury can consider whether his belief is reasonable 

· The Logical Sequence re Defendant Credibility:
· Defendant's mistake re X seems unreasonable ( meaning that most people would not make the same mistake in his/her situation
· it's a generally implausible story
· This raises doubts that Defendant was actually mistaken re X ( it seems more likely that he/she may be lying about the mistake
· considering its unreasonableness, along with other evidence, the fact finder may conclude that the Defendant did act with awareness of X 
Subjective Mens Rea (Purpose, Knol./Reckless) and Unreasonable Mistakes 
· (see Cheek retrial)
· Assume that conviction requires that the defendant knew, or was reckless with respect to element X; this means that prosecution must prove defendant had the required level of awareness of X;
· IF the defendant sincerely believed Y, and Y contradicts awareness of X, then defendant must be acquitted EVEN IF defendant’s belief in Y was unreasonable
· BUT this assumes that defendant sincerely believed Y (i.e., he’s not lying when he says he believed Y) 
· defendant’s credibility in this regard is often contested by the prosecution and must be resolved by the factfinder
· prosecution can attack D’s honest mistake defense by trying to convince jury that D’s belief is unreasonable (attack D’s credibility) and only way to understand it is that D’s lying about his belief  
· D’s possible rebuttal is that prosecution does not know D’s subjective belief, when MR is purpose/knowledge/reckless only require honest mistake and does not require objective reasonable belief 
· **when we analyze facts and what D says, we have to consider and analyze what happens if believe D versus not believe D**
· if jury believes D’s mistake (even if unreasonable), D should be acquitted
· if jury does not believe D’s mistake, then can conclude D had awareness 
Summary: Federal Offenses Extent of Knowledge Required
	Only need to know of facts relevant to unlawfulness 
· limited reading – prosecution favors

· only need to prove basic facts that make D’s conduct unlawful 
· D does not need to know the act is violating law

· no MOL defense
	Need to Know Relevant facts AND legal prohibition 
· border reading – defense favors
· possible MOL defense if jury believes D



	International Minerals & Chemical Corp

· Held: need to prove that D is aware s/he is transporting corrosive liquids but NOT that D is aware this violate the law

· statute makes it a crime for a person to “knowingly violate” a regulation regarding the transportation of corrosive liquids
	Cheek

· need to know you made $$$, and when you make $$$ it is income which requires you to pay taxes

	Ansaldi

· Held: need to prove that D is aware the substance was GBL but did not need to prove D knows GBL was a controlled substance (violate law)

· D knew he was distributing GBL but claimed not to know that GBL was a controlled substance. D charged w/ selling chemical compound GBL, which is a controlled substance b/c the chemical is converted into a date rape drug
· Statute: it is unlawful to “knowingly or intentionally distribute a controlled substance
	Liparota

· Held: D needs to be aware that s/he is buying beer with food stamps AND buying beer with food stamp violates law

· statute governing food stamp fraud

	Overhold

· Held: need to prove D knows that he was disposing contaminated wastewater, but no need to prove D knows this was violating law

· D charged w/ willfully violating Safe Drinking Water Act by unlawfully disposing of contaminated wastewater
	US v. Ratzlaf
· Held: D needs to be aware that (1) the transaction/s break the total amount of cash involved in each transaction into amounts of less than $10,000, (2) transactions involving cash amounts of greater than $10,000 must be reported to the US government, AND (3)  deliberate evasion of the $10,000 reporting requirement by structuring financial transactions into separate transactions of less than $10,000 is a crime

· money laundering statute – prohibits structuring cash transactions into amounts of less than $10,000 to avoid the federal reporting requirement; any willful violation of this law is a felony

· Willful = knowledge

	How do we make sense of these cases?
	How do we make sense of these cases?

	· If a D is dealing with things/situations where it can cause immediate harm to the public/health hazard, congress would want to protect the public by requiring limited MR (would be fair to hold D’s criminally liable)

· inherently dangerous acts – puts D on notice 

· Congress would be aware of the type of Ds in these cases who might have more resources/access to info – hence congress meant lower MR

· mistake of law not recognized
	· the Ds in these cases seem to be avg citizens, and might have limited access to info   

· these D seem to be making personal mistakes – Congress did not intent to criminalize people for honest mistakes 

· mistake of law recognized

· Court seems to require more MR when involves laws dealing with money (maybe more complicated laws that avg person would not have info or resources to)




Voluntary Intoxication – defense argument
Voluntary Intoxication Analysis Framework:
(Q1) Does the law allow Defendant to argue that he/she lacked some form of MR required for the offense because of voluntary intoxication?
· 2 approaches:

· (i) CL: voluntary intoxication can be used to negate MR of specific intent, but not MR of general intent
· require individual to be really intoxicated (prostration of the faculties)

· Specific Intent Offenses 

· statute requires “intent to” in addition to wrongful act
· burglary: breaking and entering w/ intent to commit a crime therein
· specific intent offense b/c requires “w/ intent to…”

· defense can argue that D was so drunk that he did not intent to commit a crime therein
· larceny: knowing unlawful taking of property w/ intent to deprive the owner thereof permanently

· attempt: Act w/ the intent to commit the offense
· intoxication can ONLY be used to contest the MR of “w/ intent to…” (not the wrongful act)
· General Intent Offenses 

· statute only prohibits the wrongful act
· breaking and entering: knowing or reckless unlawful entry into a structure

· rape: sexual intercourse by force and against the will
· (ii) MPC: voluntary intoxication can be used to negate MR of purpose and knowing (cannot negate MR of recklessly or negligently)
· if offense requires reckless MR, we treat D as if D was sober

· if offense requires negligent MR, objective standard based on reasonable person and a reasonable person is sober 
(Q2) If such argument is allowed, will it work on the facts of the case?

· if “yes” under Q1, then must look at whether on the facts of the case, D lacked MR b/c so intoxicated (this is our typical MR analysis)
· note: change in a person’s personality/behavior/attitude because of intoxication will never work – intoxication only goes towards MR
· Defense has 2 ways to frame the MR issue and present evidence to fact finder (if “yes” to Q1):

· (1) Because of intoxication, did the defendant have the mental capacity needed to act with the required mens rea?
· idea is that when you are intoxicated, you lose certain motor skills, moral inhibition, reasoning skills (losing some moral capacity and this lose correlates with intoxication) and if you lose capacity = cannot have acted with MR
· in larceny hypo: if focused on capacity, defense can bring in expert who explain his weight and blood alcohol and thus couldn’t have mental capacity to steal shirt
· (2) Based on all the facts, including voluntary intoxication, did the defendant actually act without the required mens rea? 
· in CA, this is how the issue must be framed
· this is not saying the act was involuntary but saying D acted with or without MR
· in larceny hypo: if facts show he saw the tag on shirt, tried to stuff shirt under his clothing, tried to avoid being deducted – show that fan had awareness (MR) he was stealing the shirt, despite being intoxicated
· if jurisdiction allows defense to frame the voluntary intoxication issue either way, then it is up to the defense which framing to go with (depends on the facts)
· ex: if facts prove that defendant is so clearly intoxicated to an extreme level, then framing #1 might be better b/c jury more likely to agree that D’s extreme level of intoxication = severe lack of mental capacity = no way D could’ve acted with sufficient MR
· prosecution will argue that defendant’s intoxication affected her/his judgment, and her/his willingness to go along with the scheme ( in other words, it lowered his/her inhibitions but did not change her understanding of what was happening/what the plan was, or provide a different interpretation of his/her actions so as to negate mens rea ( his/her actions is consistent with someone who was trying to [offense], intoxication seems to only affect inhibition-release
· ex: More than ever s/he wants to please primary actor and do what s/he wants, which tends to indicate that s/he had the purpose to promote primary actor’s publication actions

· Hypo: offense requires “purpose to do great bodily injury” (assume MPC jur)
· Facts: D is partying at a graduation party which takes place on the rooftop of a high-rise building. D was just dumped by his gf and he becomes very drunk. He sees ex-gf walks out of the building on the street below so D starts to throw heavy rocks from the rooftop in the general direction of his gf below yelling “I hate you!”

· Can D’s voluntary intoxication evidence be used to negate MR?

· Q1: Does the law allow Defendant to argue that he/she lacked some form of MR required for the offense because of voluntary intoxication?
· Rule: under MPC rule, voluntary intoxication can be used to negate MR of purpose and knowing

· Yes, b/c MR is purpose = voluntary intoxication can be used to negate MR

· Q2: If such argument is allowed, will it work on the facts of the case?
· facts still show that D’s conscious object to cause great bodily harm ex-gf 

· he identifies her, he yells and is angry and he throws heavy rocks which when thrown from a rooftop building down to the street below is very dangerous

· D’s intoxication actually helps prove purpose to kill b/c alcohol makes the individual more likely to act on violent impulses which the individual would normally refrain from doing when sober

· Fact change: D sees ex-gf below and laughs and only throws 1 rock. D says he was only trying to scare them, not to hurt them.

· does intoxication help prove that D only meant to scare them? 

· in this fact pattern, intoxication can help support D’ claim of only meant to scare them – when ppl are drunk, sometimes think something is funny but to a sober person it is not funny 

· Hypo: offense requires “reckless endangerment” (assume MPC jur)
· Fact: everyone is at a party celebrating a football game. D is throwing chairs from the rooftop and hurts a bystander below.  

· Can D’s voluntary intoxication evidence be used to negate MR?

· Q1: voluntary intoxication canNOT be used to negate MR of reckless 

· this means, we view D’s actions as it D is sober

· Regular MR analysis: whether D was actually aware of a substantial and unjustifiable risk of injuring bystanders below when D threw chairs off the rooftop of the building?

· substantial risk? yes, throwing heavy objects from the rooftop when people are on the ground below is an actual risk of injury to those below

· justified? no, celebration does not justify throwing objects from the rooftop of a building when there are people down below 

· awareness – yes, he knows he’s on the rooftop and there are people walking below and throwing heavy objects from such a high altitude to the ground below will cause great injury to people below
· Hypo: larceny offense: knowing unlawful taking of property w/ intent to deprive the owner thereof permanently (CL jur)

· Facts: Staples Center is populated with Lakers fan and 1 fan who has been drinking beer all day has gone to store to pick up a LeBron shirt from gift store after trying on. He walks out of the store w/o paying for it. He is stopped and arrested for this. He is charged for larceny. 

· Can he used intoxication to negate MR?
· (1) does jur allow intoxication to be used to negate MR?
· CL Rule – specific intent offense allows intoxication 
· intoxication used to negate “with intent to deprive the owner” MR 
· intoxication is not used to negate the “unlawful taking of property”
· (2) if yes, will it work?
· note: change in a person’s personality/behavior/attitude because of intoxication will never work
· maybe fan is just “borrowing” the shirt, not to permanently deprive the owner
· but, intoxication might fuel someone’s desire to steal
Defense: Legality & Vagueness

Legality 

· criminal offenses must come from legislatures and not from court decisions

McBoyle v. U.S. (p. 162)

· Facts: McBoyle stole a plane and transported plane from Illinois to Oklahoma. 
· Statute: federal offense for transporting stolen vehicles

· Issue: is a plane a motor vehicle?

· Held: vehicle should mean what people commonly understand it to mean (vehicle moving on land), not aircrafts
· court limits themselves when interpreting statute

· avg person does not think motor vehicle to include flying vehicles 

· in drafting statute, congress could’ve included planes but they specifically did not include planes and only examples of vehicles on the ground in statute

· SCOTUS saying it is not the court’s job to fix the legislature’s drafting

Vagueness 

· the law must be clear as to what is prohibited and direct law enforcement

· criminal law by its definition must 

· (1) provide sufficient notice to the public of what is and isn’t criminal so the public can figure out what conducts are compliant AND 

· (2) we need the law to be sufficiently clear to direct law enforcement (avoid arbitrary enforcement) 

City of Chicago v. Morales (p. 185)

· case about gang loitering in Chicago

· This case asks if there is so much discretion in the statute that is it constitutionally vague

· Defense challenging law not on the facts but on the face of the law (this is why no facts in this case)

· Law need to give notice to the public – at issue in this case

· it is very important that public has notice to what is and what is not criminal – we don’t want general criminal law that basically says when you do it, then you will know if it is unlawful

· Thomas says there is no notice issue – as soon as police officer gives disperse order, citizen has notice

· majority says – the law needs to give citizen notice, not the police 

· “Loiter” definition – ordinance definition does not tell us much of anything and the very thing the city council wanted to address is not addressed by the wording of this statute

· IL supreme court reads statute broadly ( thus, SCOTUS is bound by highest state court’s interpretation of its state law 
· if federal law, then SCOTUS can freely interpret, but cannot when it is state law

· Law need to give direction to the police – at issue in this case

· police needs to know, based on statute, what is or is not criminal (police conduct is limited by criminal law)
Proving Mens Rea

· basic questions to ask – trying to figure out why people act the way they do?
· Why would anyone do that?

· Why did Defendant do that?

· prosecutors usually prove mens rea indirectly using circumstantial evidence and the inferences one can draw from it; or

· defendant admits the crucial mental facts (rare)

· when an offense includes awareness or intent as one of its elements, the process of proving it is often facilitated by resort to various kinds of presumptions

· ex: often said that a person is presumed to intend the natural and probable consequences of his acts

· if A aims a pistol at B’s head and fires 6 times – reasonable to assume that A intended to kill B

· but, more troublesome if A only fires 1 time without making obvious efforts to aim

· Use of presumptions and its constitutional standard:

· SCOTUS has imposed strict limits on the use of mandatory presumptions – those the jury is required to draw in the absence of contrary evidence

· standard for determining when a mandatory presumption is constitutional: only when we can have confidence that over all criminal cases in general, the presumed fact will always be present when the fact used to trigger that presumption is present

· ex: Francis v. Franklin – SCOTUS applied this test to the old and then widely used presumption that “a person of sound mind and discretion is presumed to intend the natural and probable consequences of his acts.” This presumption does not hold true in all cases, Court held the use of this traditional presumption unconstitutional.

· Use of permissive inferences:

· Constitution allows more flexible use of permissive inferences – judge informs the jury about a factual conclusion that it is permitted, but not required, to draw

· standard for when permissive inferences are allowed: whenever the conclusion is “more likely than not” to be true under the circumstances of the particular case
· ex: Barnes v. US – SCOTUS upheld the use of an inference commonly used to help establish knowledge – the inference that “possession of recently stolen property, if not satisfactorily explained, is ordinarily a circumstance from which the jury may infer that the person in possession knew that the property had been stolen.”
Homicides
· we are concerned with what “level” of homicide (not guilt or innocence) – based on MR

Basic Murder MR:

1. purpose to kill, premeditated
2. purpose to kill, unpremeditated w/ provocation 

3. purpose to kill, unpremeditated w/o provocation
(a) this involves an act taken with purpose to do great bodily harm that produces death

(b) “purpose to do great bodily harm” is harm involving significant physical injury (the type that requires immediate medical treatment to avoid death or permanent injury)

(c) typically, if act taken with purpose to do great bodily harm results in death = automatic met depraved heart murder 

(d) in some jurisdictions, juries may be instructed that they may infer purpose to kill MR from acts demonstrating purpose to do great bodily harm 

4. depraved heart murder (recklessness + extreme indifference)
5. MPC reckless

6. involuntary manslaughter (criminal negligence)

7. felony murder
Q1 homicide cases: Is there purpose to kill (MR)?
· “Yes” ( analyze whether it is premeditation or provocation
· “No” ( depraved heart (reckless), involuntary manslaughter (criminal negligence), felony murder
· Purpose to kill
· MR = purposely: acted with the conscious object/desire to kill victim

· Always need to ask and analyze threshold question of whether there was purpose to kill 

· Must answer in the affirmative to be able to ask and analyze if there was premeditation

“Yes” Purpose to Kill (MR)
Premeditation (aggravating factor)

· premediated purpose to kill murders requires the defendant to have acted with purpose to kill and engaged in a calculated killing (considered and weighed his decision to kill), typically referred to as the planned cold-blooded killing. Cases indicate that the premeditation does not required a lot time.
· classic examples: sniper, poison killing
(1) Purpose to kill 

· MR = purposely: acted with the conscious object/desire to kill victim

· Always need to ask and analyze threshold question of whether there was purpose to kill 

· Must answer in the affirmative to be able to ask and analyze if there was premeditation
(2) Premeditation – 2 approaches

i. Carroll Approach (TOC) – case facts & holdings important (need to compare to Carroll)
· Rule: premeditation under Carroll approach, we look at the TOC which might indicate some level of calculation of the killing (does not need to be much) that is independent of purpose to kill. Carroll approach gives fact finders a lot of discretion in determining if there was premeditation as can infer premeditation once purpose to kill is proven.
· we just need to be able to speculate that this kind of premeditation occurred during this short period of time
· no specific timing requirement – in Carroll, 5 mins was sufficient for premeditation
· compare facts in new case to facts of Carroll (the more like Carroll, the more likely to satisfy premeditation)
· defense and prosecution may still argue from TOC using (1) timing/planning, (2) motive, and (3) manner of killing to support or rebut premeditation.

· Trier of fact has a lot of discretion to determine if there was premeditation ( once trier of fact finds premeditation, appellate court gives deference and review only if facts found at trial can support trier of fact’s verdict or if error in jury instruction
· Commonwealth v. Carroll (Pennsylvania) - P. 452 – sufficient premeditation
· Facts:
· Before murder: 

· facts of ongoing martial dispute about Carroll’s military work which required him to travel but his wife wanted him to stay home. 

· Wife suffered a fractured skill from a previous fight when she was trying to leave Carroll’s car
· we have medical evidence of her mental disorder – she had psychiatric treatment where she told the doctor that she “feel like hurting [her] children”
· there was evidence suggesting wife abused their child 
· Carroll testified that at his wife’s demand, he place a loaded gun next to their bed so that she would feel safe when he is not home
· Night of murder:

· they were arguing bitterly and violently throughout the night
· before shooting, D was becoming very angry as thinking about what his wife said about their kids and him and her abuse of his kids and wanting to help his kids; D testified think she was asleep 
· between 3-4am he takes the loaded gun (which was placed there at wife’s request) and shots her twice in the head
· during cross-exam, D approximated that 5 mins elapsed between his wife’s last remark and when he shot her (happened fast)
· After murder:

· D tried to clean up, wrapped his wife’s body in a blanket and sheets and took her body down to the cellar, then left her body wrapped in a blanket with a rug over it next to their trash outside 

· took his children to his parents’ home
· D’s statement to police: focused on what he did 

· generally, stmt given right after the crime is more reliable (compared with testimony at trial where memory is not so great)
· D’s testimony at trial: more about his observation (not what he did)

· PP: 
· Trial: tried by judge w/o jury – found guilty 1st degree
· Carroll appeal arguing no premeditation
· State Supreme Court: Affirmed conviction – facts show sufficient premedication 

· issue: whether the facts showed that Carroll premeditated the killing?

· Held: facts are sufficient to show premeditation 
· Analysis:

· (1) Threshold question: did he acted with “purpose to kill” = conscious object to kill? YES
· they had bad argument all night long, he’s been thinking about the bad names she called him, she’s harming his career, she’s harming the children ( he was in this angry state when he picked up the gun and pulled the trigger not once but twice at a point blank distance aimed at her head ( used a deadly weapon in the most deadliest manner to express his anger by shooting her in the head twice

· when he pulled the trigger acted with desire to kill

· (2) Was there premeditation?
· Timing? court says premeditation doesn’t require a lot of time “no time is too short for a wicked man to frame in his mind the scheme of murder”
· here, D testified during cross that 5 mins elapsed from wife’s last remark to when he shot her = sufficient for premeditation

· Planning? 

· here, although facts from D’s statement show that there likely is not plan to murder (5 mins after they stop fighting, he shots her with the gun which was place there at her request, and he tried to clean up), but court held enough facts for some planning
· Nonetheless, trial court found premeditation and appellate court is just doing a review of the facts found at trial and whether based on these facts, there is facts to find purpose to kill and premeditation – Yes

· Dr. Davis’s medical testimony - how does the court treat Dr. Davis’s insights?
· Dr. Davis’s testimony suggests possible involuntary act defense

· if there is no voluntary act, then there is no crime ( BUT, courts are not comfortable to find (and very skeptical) involuntary act when D shots wife in head twice at point blank when D has no mental history at all based on just the psychiatrist’s opinion that D did not act voluntarily
· court gives very little weight to Dr. Davis’s insights about Carroll’s state of the mind

· court says do not need to believe Dr. Davis’s testimony, especially when his testimony is based on D’s stmt

· Contrast with Newton case: there, the facts and medical testimony are more in alignment – more than it is here

· Takeaway: 
· this case only shows that this case has enough evidence of premeditation 

· but we don’t know how significant certain facts are and what is the minimum to find premeditation – ex: how significant the 5 min is, he thought about how she talked about him and the children, etc.
· Carroll case approach: once proves purpose to kill, then can likely infer to get to premeditation (just need to be able to speculate)

· how we use Carroll?

· draw parallels from facts here to facts given to argue for or against premeditation

· use the holding: based on these facts, court finds enough for meeting premeditation

ii. Guthrie/Anderson Approach – case facts & holdings important (need to compare to Guthrie)
· this is the primary approach

· Rule: under Guthrie approach, we take seriously the idea that there must be evidence of a deliberate and calculated killing (D considered and weighed his decision to kill) that is independent of purpose to kill.  
· Under Guthrie approach, we look at facts to see if shows:

· (1) was there planning of the killing that indicates calculation of the killing?

· acts regarding D’s behavior prior to the killing that might indicate a design to take life (“planning” activity)

· generally, more time that elapsed between decision to kill and the killing = stronger indication of reflection
· very powerful – if you plan a homicide, it satisfy “premeditation”

· more planning = more reflection

· (2) Does D’s relationship with the victim show motive that indicates calculation of the killing?
· motive is a factor that can either support or disprove calculation 

· but we must always discuss how motive affects calculation 

· ex: killing for money is a motive that supports reflection about the homicide b/c it suggests a cold-blooded, well considered decision to kill

· ex: killing to avenge an immediate insult to honor is a motive that disprove reflection b/c it suggest a hot blooded, impulsive, poorly considered action, one that is not premeditated.

· (3) Is the manner of killing consistent with the type of murder associated premeditation (i.e. the cold-blooded planned murder)?

· evidence that the manner of killing was so particular and exacting that D must have intentionally killed according to a preconceived design

· ex: sniper’s single fatal shot to the head indicates planning vs. fatal beating where assailant uses whatever weapons are available at the scene (shoes, books, chair, etc.) suggest impassioned, impulsive kill (did not calculate the killing)

· but, defense may argue that a single-shot is not inconsistent with a hot-blooded spontaneous impulsive kill

· “manner of killing” can be used to support purpose to kill and premeditation:

· in Guthrie, stab to the neck is a manner of killing that tells us about purpose to kill and may also tell us about premeditation 

· In Guthrie, defense may argue that manner of killing doesn’t show premeditation as there are other more efficient ways to kill Farley

· In Guthrie, were sufficient facts for jury on retrial with clearer instruction to convict Guthrie of 1st degree murder satisfying: purpose to kill and premeditation 

· the fact that Guthrie had to take the knife out of his pocket, walk to Farley before stabbing Farley = calculation of the intent to kill = enough for premeditation

· Prosecution will look for specific facts/evidence of calculation or reflection of killing

· there are facts to show planning of the killing that shows calculation/reflection

· the relationship between D and victim shows motive indicating reflection/calculation

· Manner of killing is like the cold-blooded planned murder

· Defense will emphasize facts to challenge premeditation – focus that all speculation
· is planning of the killing to show reflection/calculation?

· is there motive (based on D’s relationship with the victim) that shows reflection/calculation/weighing of consequences

· is there a manner of killing that is consistent with premeditation?

· does this murder look like the cold-blooded contract killer?

· or does it look like something else?

· if trier of fact is able to find premeditation (if property instructed), appellate court will not challenge this
· State v. Guthrie – P. 456
· Facts:

· Defendant Guthrie: late 20s; worked at a restaurant as a dishwasher. Him and victim (Steven Todd Farley) were co-workers (both were dishwashers) and got long well before this incident. But D suffers from psychiatric issues:
· experiences up to 2 panic attacks daily and receives treatment for them for more than 1 year before this incident

· suffers from chronic depression 

· suffer from a body dysmorphic disorder - obsessed with his nose.

· D’s father stated that D would look at this nose several times a day and ask if it is too big

· started with D was 17

· borderline personality disorder

· Evening of the kill: D was in a bad mood. D, Steven and other people were in the kitchen and Steven poked fun at D. Steven told him to “lighten up” and smacked him with a dishtowel which flipped D on the nose and D became enraged. Then, D removed his gloves and started towards Steven. Steven wasn’t afraid as he said “oo he’s taking his gloves off” D then pulled a knife from his pocket and stabbed Steven in the neck and as he fell to the floor, D stabbed him in the arm. D said “well man, you should never hit me in my face”

· PP:

· Trial: jury found D guilty of 1st degree murder and sentence to life with recommendation of mercy ( Guthrie appeals alleging jury verdict was erroneous 

· jury instruction (known as Schrader Instructions): 

· to constitute willful, deliberate and premeditated killing, not necessary that intention to kill should exist for any particular length of time prior to the actual killing; it is only necessary that such intention should have come into existence for the first time at the time of such killing, or at any time previously

· in order to constitute “premeditated” murder an intent to kill need exist only for an instant

· willful, deliberate and premeditated killing = killing be intentional

· Appellate: reversed and remand for new trial – jury instructions did not properly instruct jury on premeditation

· Retrial: jury still convicted Guthrie of 1st degree with clearer jury instruction on premeditation and purpose to kill

· Issue: whether the jury instructions instructed jury properly on premeditation?

· Held: jury instruction was wrong b/c:
· instruction gives no guidance to distinguish between premeditation with intent to kill – must be separate and distinct
· Threshold question: whether Guthrie acted with conscious object to kill Farley?
· Yes, G is extremely angry and acted on that anger using a deadly weapon in a deadly fashion - took a knife and stabbed Farley in the neck – infer G acted with purpose to kill 

· Defense can contest purpose to kill?

· he was just so angry and with all his mental illness issues, he has no background on training – he was just flailing the knife and just happen to stab the victim on the neck – does not show purpose to kill ( weak argument though

· if it was a pocket knife – more helpful for defense to argue that not a dangerous weapon, especially wielded by someone who has no training

· Premeditation issue on appeal: does jury instruction distinguish purpose to kill and premeditation? 

· NO - jury is given no guidance to distinguish between purpose to kill and premeditation because based on instructions ( court says there MUST be some distinction between the two:

· “Premeditation and deliberation should be defined in a way to give juries both guidance and reasonable discretion. Although premeditation and deliberation are not measured by any particular period of time, there must be some period between the formation of the intent to kill and the actual killing, which indicates…an opportunity for some reflection on the intention to kill after it is formed. The accused must kill purposely after contemplating the intent to kill.”

· there must be some time elapse between intent to kill and actual killing ( one who meditates an intent to kill and then deliberately executes it is more dangerous, more culpable, than compared to someone who kill son sudden impulse

· the deliberate killer gets 1st degree

· the impulsive killer gets 2nd degree

· “There must be some evidence that the D considered and weighed his decision to kill in order for State to establish premeditation and deliberation under our first-degree murder statute. This is what is meant by a ruthless, cold-blooded, calculating killing. Any other intentional killing, by its spontaneous and nonreflective nature, is 2nd degree murder.” P. 458

· there must be evidence of reflection, calculation, deliberation of killing 

· People v. Jackson (lecture case)

· Facts: 

· Jackson was high on PHP and had confrontation with police officer across police car

· Jackson reaches into police car and rips the shotgun from the dash of the car and places it on the top of the car and pointed at the officer, and then held the gun and pointed it a second time at the officer and then shot the officer

· CA supreme court upheld 1st degree of murder of Jackson

· This case shows that the time in which Jackson held and pointed the gun on the police car twice was enough to satisfy premeditation

iii. MPC – has NO premeditation 

S. 210.2 Murder

(1) Exception as provided in Section 210.3(1)(b) [MPC provocation EED], criminal homicide constitutes murder when:

(a) it is committed purposely or knowingly; or

(b) [see depraved heart murder below]
(2) Murder is a felony of the first degree
Provocation – mitigate murder to manslaughter
· Provocation must be raised by the defense with evidence that the defendant acted with purpose to kill while s/he was actually and reasonably impassioned b/c of a provoking incident (retaliation), typically known as the hot-blooded killing. Once raised, in most jurs, prosecution has the burden to rebut provocation. If defense is successful, provocation mitigates murder to manslaughter. 
· defense – try to argue that this defendant is sympathetic and is someone deserving mercy – morally justified strong passion

· note that provocation rule is only needed when there is no reasonable threat to life at the time of the fatal attack. Otherwise self-defense applies.
(1) Murder MR
· usually purpose to kill 

· if no murder MR, then doctrine of provocation (which serves to lower murder to manslaughter) does NOT apply

· there are 2 forms of murder that cannot be mitigated by provocation:

· felony murder

· if there is proof of premeditation

· a legally provoked killing is one where D’s passion caused him to act rashly, meaning he did not reflect on killing as premeditation requires

· thus, one excludes the other

(2) Provocation – 3 approaches
· to mitigate down to lesser offense of manslaughter

2 CL Rule: proof that

· (1) defendant acted with murder MR (usually purpose to kill); and
· (2) defendant acted while 

· (i) greatly impassioned as a result of the provoking incident 
· D “actually” in high state of passion from provoking incident

· key is that D acted in a moment of such strong emotion that it affected his ability to think clearly about his actions and their consequences
· usually straightforward to establish this  

· look to see if provoking incident was of the kind that would normally arouse strong emotion, and to the D’s words and actions to see if they show an individual under the influence of strong feelings

· act of the homicide itself, depending on its manner and timing, may provide an indication of strong feeling

· there must be evidence that it was the provoking incident that aroused D’s passion rather than something else
· (ii) the D’s passion was reasonable – 2 CL approaches differ
· reasonably provoked 

· *** what must be reasonable? It is the defendant’s passion that must be reasonable, not the killing itself!***

· Rmb: the reasonable person does NOT kill!

· reasonableness = a reasonable person in D’s situation will be similarly impassioned (includes assessment of any cooling off period) – temporary loss of moral self-control
· when D’s passion was reasonable, we sympathize with D’s situation – believe what D experienced in the provoking incident would “sorely tempt” a reasonable person to kill
· cooling off period

· killing must occur before a reasonable cooling off period following the original provoking incident has elapsed
· generally, regardless of how bad, after a cooling-off period (period in which a reasonable person will regain their emotional equilibrium), a person will calm down

· we ask whether D’s emotion state at the time of the homicide was reasonable based on the nature of the original provoking incident and the amount of time that passed between the incident and homicide
· idea is that any reasonable person would have regained emotion balance by the time that the homicide occurred and if D nevertheless remained in high state of passion, then even if originally reasonable, the passion becomes unreasonable by the time the killing occurred
i. CL Girouard Categorical Approach on “Reasonableness”
· majority CL approach

· preliminary determination by judge that facts as presented fit a recognized category of provocation; if yes, ( go to jury to decide if there is provocation (including reasonableness assessment)
· Under the categorical approach, in determining if D’s passion was reasonable, there is a preliminary judgment (by judge) of whether the provoking incident fits into the specific categories that is legally adequate provocation, and if so, provocation goes to the jury.
· (1) when the accused witnesses his/her spouse in the act of adultery 

· court limit provocation for this category to require D to actually have witnessed firsthand the sexual act(s)

· (2) when accused is assaulted or faced with an imminent assault on himself

· for provocation = retaliation case ( immediately violence that does not pose a threat of further violence 

· Ex: D has been hurt (physically usually or sometimes words or action) and there is retaliation by D (but no threat of further violence)

· If there is threat of further violence, then D has self-defense (not provocation)

· (3) when accused witnesses an assault on a family member or close relative

· (4) mutual quarrel or combat 
· limited to armed combatants mutually choose to engage in a deadly contest on essentially equal terms

· (5) defendant’s illegal arrest

· Provoking words (regardless of how taunting and abusive) alone are never enough for provocation

· BUT, courts recognize that if there is provoking words + physical wrong = may be enough 

· “Cooling-off Period”
· cooling-off period will destroy provocation
· although no bright-line rule for length of cooling-off period, categorical approach will more likely to establish a cutoff provocation by cooling-off period
· all we know is that the worse the original provocation, the longer the cooling off period will be

· Girouard v. State (p. 462)

· Facts:

· domestic argument between spouses and responsive killing with knife
· Defendant Steven Girouard was married to Joyce Girouard were married only for 2 months when Joyce died on October 28 1987. Both were in the army but their marriage was strained and there was some evidence that Joyce had an extramarital affair with her old boyfriend during their marriage.

· Joyce was 5’1 weighed 115lb; Steve was 6’2 weighing over 200 lbs

· night of Joyce’s death: 

· they had an angry argument and Joyce said very taunting, insulting and abusive things to Steven (very ugly words)
· Joyce was on Steve’s back and pulled his hair

· Then, Steven lunged at Joyce with a kitchen knife he hid behind the pillow and stab her 19 times

· after Joyce’s death:

· Steven was very remorseful as tried to end his own life and then called the police and turned himself in

· PP: 

· Trial: bench trial (w/o jury) convicted Steven of 2nd degree murder

· Steven appeal arguing provocation mitigates his murder conviction to manslaughter – asked court to recognize provoking words were sufficient for provocation 

· Appellate court: affirmed conviction

· Issue: whether taunting/abusive words alone would satisfy provocation to murder to manslaughter?

· Held: No, words alone are not sufficient for provocation because this is not a category recognized as sufficient by society
· But, note that Court’s reasoning is WRONG – court said the words from Joyce was not enough to cause a reasonable man to stab his provoker 19 times ( wrong because reasonable person does not kill 

· provocation is not about whether a reasonable person will kill but whether a reasonable person will be greatly impassioned while in D’s situation 

· what does it mean to lose control when you are really upset? what thing do you lose control off?

· provocation is for mitigation for loss of moral self-control 

· why is it that we don’t scream out when we are pissed at someone? It’s because we have a sense that it would be wrong and we think better of it; we work through it until we calm down

· not always a loss of being rational because in G was really angry at his wife and committed the most angry act possible 

· killing is the rational from short-term self-interested way

ii. CL Maher Discretionary Approach on “Reasonableness”
· minority CL approach
· judge makes threshold determination if a jury may be able to find provocation (if facts show half-way possible), then will go to jury to decide

· most determinations of reasonableness made by jury in its verdict (only minimal initial gatekeeping by trial court)
· Under discretionary approach, the provoking incident need not conform to any pre-established categories and takes a broader view of what is reasonable passion.  The judge makes a threshold determination (if facts show that provocation is half-way possible) and then it is a question for the jury to decide whether the facts as a whole demonstrate sufficient provocation. 
· words alone may be sufficient as legal provocation 

· Cooling-off period: 

· more flexible as for jury to decide on cooling-off period

· defense can present a sympathetic D who is deserving of mercy, then more likely to allow for mitigation from murder to manslaughter

· Maher v. People (1862 – Michigan p. 464)

· Facts: 

· Maher charged with assault with intent to murder of Patrick Hunt

· Maher discovered Hunt and his wife were having an affair. He followed them and saw them go into the woods (did not follow) and then come out of the woods. Maher was angry and followed Hunt to the saloon and before he entered, his friend told him that his wife and hunt had sex the day before in the woods. Maher entered a saloon, approached Hunt, said something to him and then shot him in the left ear (non-fatal wound).
· why is there a controversy for arguing for manslaughter in this case? why don’t we say this is a straight-forward case?

· dissent points out that discovery of adultery means witnessing the actual act of adultery – here, Maher did not witness it himself (just saw before and after)

· thus, this is not a classic discovery of adultery case as D did not actually witness the act

· PP: 

· Trial: 

· Maher attempted to introduce evidence that Hunt and his wife had an affair 1 hour before the assault 

· Trial court ruled evidence inadmissible (jury never heard this evidence)

· Jury: convicted Maher of assault with intent to murder

· State Supreme Court: reverse and new trial granted

· Issue: Was Maher’s evidence properly rejected by trial court? Whether the proposed evidence would have shown provocation to mitigate the killing (had death occurred) from murder to manslaughter?

· If evidence showed that homicide was manslaughter, then a defendant cannot be convicted of assault with intent to murder ( only assault and battery

· Held: Evidence improperly rejected as a reasonable juror could find adequate provocation from Maher’s evidence

· from Maher’s evidence, half-way possible for a juror to find provocation – must go to jury to decide

· provocation standard: reasonable person 

· “in determining whether the provocation is sufficient or reasonable, ordinary human nature, or the average of men recognized as men of fair average mind and disposition, should be taken as the standard…” p. 466

· who judges “reasonableness” of provocation?

· the jury to decide under proper instruction because they are better adept to decide what is reasonable and court should be deferential to the jury

· “jurors from the mode of their selection, coming from the various classes and occupations of society, and conversant with the practical affairs of life, are…much better qualified to judge of the sufficiency and tendency of a given provocation and much more likely to fix, with some degree of accuracy, the standard of what constitutes the average of ordinary human nature, than the judge whose habits and course of life give him much less experience of the workings of passion in the actual conflicts of life.” p. 466
· Role of judges: decide on the sufficiency of the alleged provocation

· judge can only excluded evidence if it produce no reasonable doubt upon any theory that allege provocation could not have had any tendency to produce such state of mind in an reasonable person ( i.e. no reasonable juror could find that there was provocation to provoke a reasonable person

· But, if there is any reasonable doubt that a juror may be able to find there is provocation, then must admit evidence for jury to hear and decide

· Here, the proposed evidence introduced by Maher would have tended to show there was adultery by Hunt with Maher’s wife and need to be admitted for jury to hear and decide

· “great perspiration exhibited by Maher before entering saloon, hasty manner in which he approached and shot Hunt”

· a reasonable juror could find Maher’s act was the result of “passion excited by provocation” which disturbed Maher’s reason, and had death occurred, it would’ve been manslaughter only

iii. MPC Approach – Extreme Emotional Disturbance Rule
· EED requires defendant to have acted with purpose to kill and while under extreme emotional disturbance for which there was a reasonable explanation or excuse. EED favors the defense as it allows the fact finder to take into consideration a defendant’s viewpoint in assessing whether there is a reasonable explanation/excuse to the EED.
· prof thinks that classic example of EED is a woman suffering from post-partum depression (there is a lot of medical data to support EED)
· MPC’s different from CL: 

· do NOT need provoking act (victim doesn’t need to do anything to D)

· do NOT need explicit timing requirement

· broader view of the kind of emotions involved recognized under EED 

· reasonableness for EED (not provocation)
· in CL, D’s peculiarity cannot be considered when assessing reasonableness of the passion in provocation
· in MPC, it does not allow a bit more peculiarity to be considered for ‘reasonable’ explanation for D’s emotional distress
· prosecution argument for Casassa – defendant’s distress is too peculiar and not reasonable
· defense argument – another court and jury given Casassa facts may find EED as this is someone deserving of mercy
MPC S. 210.3(1)(b)

(1) Criminal homicide constitutes manslaughter when:

(a) it is committed recklessly; or

(b) [EED:] A homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse. The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.

(2) Manslaughter is a felony of the second degree.

MPC EED Rule:

· (1) murder mens rea

· (2) that defendant acted under the influence of an extreme emotional disturbance (an EED),

· subjective – actual extreme emotional disturbance

· (3) for which (EED) there was a reasonable explanation or excuse
· reasonableness: "to be determined from the viewpoint of a person in the actor's situation under the circumstances as he believes them to be." 
· seems to have subjective and objective component 

· subjective: fact finder should determine the reasonableness of explanation/excuse from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be

· step 1 is to take a viewpoint of a person in D’s situation under the circumstance as s/he believes them to be

· includes D’s experience

· defense can present a sympathetic D (unlike Casasa) who is deserving of mercy, then more likely to allow for mitigation from murder to manslaughter  

· step 2: ask whether D’s emotional state was reasonably explained or excused

· defense can present a sympathetic D (unlike Casasa) who is deserving of mercy, then more likely to allow for mitigation from murder to manslaughter

· challenge is how much the reasonable standard depends on the avg person and how much is informed by D’s particular trait and experience

· reasonable person likely share:
· D’s physical characteristic

· some of D’s psychological make up

· not share D’s idiosyncratic moral or political values

· expert testify can be used to support defense’s argument that there was a reasonable explanation 

· ex: Casassa – expert testimony support defense’s assertion that the reason for D’s EED is that he was so mentally ill
· **Prof’s suggestion -- consider this as the basis for attorney arguments rather than a clear rule to guide decision makers

· defense has arguments available (which are not available under CL)

· defense focus on presenting D has a sick motive (emotionally disturbed), he is not your average guy he is sick (expert testimony as support) – thinks he cannot live without her
· ex: defense has a decent argument in Casassa if they were able to present sympathetically of his story (must build a good story show that what he did has a justification/explanation)

· prosecution will focus heavily on that there must be a reasonable explanation/excuse and D did not have a reasonable excuse for the killing
· prosecution focus on that D just has a bad motive

· ex: in Casassa, he is just like any guy who cannot take ‘no’ for an answer and so he gets angry, stalks her, and planned to kill (premeditated) 
People v. Casassa (NY 1980 – p. 479) – did not meet EED as too peculiar
· no question that Casassa kills Victoria (with purpose to kill – stabbed her numerous times with knife he brought with him and then submerged her body under water to make sure she was dead ( crystal clear purpose of kill)

· issue whether there is mitigation from murder to provocation 

· prosecution: he is murderer and must be held responsible

· argument for why this is a murder case not a provocation/mitigation case – need to come up with a bad motive for Casassa

· what explains Victor’s various odd behavior (breaking into apartment below, getting into her bedroom and laying naked, showing up at her doorstep with a knife and wine…)

· he’s your classic guy that won’t take no as an answer – he has to have her 

· so he stalks her (obsessed with her) 

· he was prepared to kill himself or kill her (if he can’t have her)

· defense: he is a young men with severe mental illness – will frame that Casassa has a sick motive

· defense will counter to argue that he’s not your usual guy – he is so extreme in mental illness (per psychiatrist expert testimony)

· (1) Was he actually EED?

· Yes – no other explanation unless he is EED (such odd behavior)

· (2) Reasonableness?

· defense – there is reasonable explanation

· to him, Victoria rejecting him = end of the world

· psychiatrist expert’s testimony to support his reasonable explanation – as he is so mentally ill 

· BUT, court disagree 

· “trial court…found that the excuse offered by D was so peculiar to him that it was unworthy of mitigation”

· Court is saying they under MPC, allowing some degree of subjectivity but only on a spectrum 

· Courts’ ultimate decide leaves the law behind and rely on its intuitive moral sense (this is what happens when the rule is so broad and discretionary) ( this is b/c the rule is incoherent

· “the court obviously made a sincere effort…but concluded that the murder in this case was the result of D’s malevolence rather than an understandable human response deserving of mercy”

· “malevolence” and “Mercy” are not part of the rule!
DPP v. Camplin (note case - p. 488)

· 15-year old teen murdered the older man for sexual abuse and taunting 

· Court said the reasonable person should be a reasonable person of similar age and gender to the D – when deciding if a reasonable would be sorely tempted to kill

· general question to think about: should we individualize the reasonable person as to age and gender?

· prof thinks we should individualize age for the reasonable person

· in Camplin – sexual abuse is bad in general but for it to happen to a 15-year old is horrific 

CA Penal Code S. 192 – manslaughter – provocation

· excluded from “reasonable” provocation (meaning unreasonable) – if it result from the discovery of, knowledge about, or potential disclosure of the victim’s actual or perceived gender, gender identity, gender expression, or sexual orientation, including under circumstances in which the victim made an unwanted nonforcible romantic or sexual advance towards the D, or if the D and victim dated or had a romantic or sexual relationship 

· legislature has taken this narrow circumstance away as a jury question – legislature holds that this would not be objectively reasonable (fails 2nd prong)

· but, still can go towards the overall provocation (just not the “reasonable” prong)

Level of Restrictiveness: 

Categorical Approach < Discretionary Approach < MPC EED

· This means, if you can fit a case into CL categorical approach for provocation, then very likely to be able to it into discretionary approach and MPC’s EED

· therefore, we always start w/ the most restrictive rule/analysis first

Rival theories of provocation

· theories as to why lesser punishment might be warranted for a provoked killing, focus here on culpability:
· morally justified strong passion ( less culpability due to loss of moral control in the circumstances
· if the strong passion was morally justified, then person is less culpable when kill as a result of this strong passion as loss of moral control (Prof favors this view)

· OR

· reduced rationality due to strong emotion (regardless of its source) ( less culpability for loss of moral control in the circumstances (any time there is a strong emotion, regardless of how you got strong emotions, less culpable)

· MPC EED follows this theory

“NO” Purpose to Kill (MR)
Depraved Heart Murder (Unintentional Murder)
· Depraved heart murder requires the defendant to have acted recklessly manifesting an extreme indifference to the value of human life.
· MR: Recklessly
· depraved heart is a form of 2nd degree murder
· usually involves fairly violent acts with no purpose to kill
· CL formulation of depraved heart “the dictate of a wicked, depraved and malignant heart” ( too vague ( use MPC S. 210.2(1)(b) (MPC and CL for depraved heart are the same)

· examples of when court has found an unintentional killing constituted murder (depraved heart murder) rather than manslaughter:

· throwing a heavy object down upon a busy street

· shooting into an occupied building 

· beating a person so severely that the person is unintentionally killed
MPC S. 210.2(1)(b)

Rule: The act is committed recklessly under circumstances manifesting extreme indifference to the value of human life. 

MPC Formulation Rule: 

· (1) Recklessness MR – D was aware that action has a substantial and unjustifiable risk of death but nonetheless still acted
· the degree of actual risk/danger of D act 

· prosecution: the degree of the actual danger of D’s act was high and real

· was there justification for the risk/danger of D’s act 

· prosecution: there was little or no justification for the danger

· D’s subjective awareness of the risk/danger of his/her act

· prosecution: emphasize, if there was notice to D, infer from D’s action, etc.

· case of intoxication: MPC 2.08(2) “when recklessness establishes an element of the offense, if the actor, due to self-induced intoxication, un unaware of a risk of which he would have been aware had he been sober, such unawareness is immaterial” 

· D’s state of voluntary intoxication is irrelevant to whether the jury could have inferred from the circumstances of the crime that he was aware of the risk created by his conduct

· this means, we assume D was sober when analyzing D’s awareness of risk ( we disregard the possibility that D was unaware of the risk due to voluntary intoxication

· see Flemming
· Prof’s view on culpability for Protoppapas and Fleming: moral disregard – moral perception – course of conduct D’s priorities are very selfish and as a result of their selfish priorities, D never actually fully process the risks of their conducts

· he is getting these risk info but he doesn’t want to hear it (b/c it means something he is doing might be an issue) so he doesn’t register this info fully

· Ex: in Protoppapas, his goal was speed and efficiency so he can see more patients to earn more money – which was why he abandoned the one patient to see another patient  (facts show that at 1 point in time, he had 4 patients under anesthesia). Combined with the fact that he is a dental surgeon and surgeons are typically arrogant (arrogance is needed in order to cut into people) – and they think they can do no wrong – although he is getting these risk info but he doesn’t want to hear it (b/c it means something he is doing might be an issue) so he doesn’t register this info fully – not fully aware

· (2) Extreme indifference for value of human life
· usually qualitative (objective) assessment that D’s conduct is so dangerous and such a disregard of care for others that we should deem D’s conduct as murder rather than involuntary manslaughter
· identify D’s priorities and where value of other’s lives fit with respect to D’s priorities 

· ex: Protopappas’s main priorities were selfish (money) and his priority of valuing the human life of his patients are lower in comparison

United States v. Fleming (1984) – p. 513
· drunk driving murder case

· D was driving super fast and very egregious driving – kills someone

· D’s blood alcohol level 0.315 – normal person with this blood alcohol level would kill so Fleming must’ve been an alcoholic 

· why is this a murder case?

· even though D had no purpose of killing Mrs. Haley, his conduct is just as bad a shooting into an occupied building/throwing heavy object down upon a busy street

· (1) Recklessness

· Degree of risk/danger

· no question D’s conduct is extremely dangerous

· justification

· D wanting to beat traffic is no justification for the danger

· D’s awareness of risk

· if D was not drinking, he must’ve been aware of how dangerous drinking and driving 

· BUT, here D is very drunk ( what does this do to his awareness of risk?

· we do not care b/c MPC 2.08(2) “when recklessness establishes an element of the offense, if the actor, due to self-induced intoxication, un unaware of a risk of which he would have been aware had he been sober, such unawareness is immaterial”

· D’s state of voluntary intoxication is irrelevant to whether the jury could have inferred from the circumstances of the crime that he was aware of the risk created by his conduct

· this means, we assume D was sober when analyzing D’s awareness of risk ( we disregard the possibility that D was unaware of the risk due to voluntary intoxication

Protopappas 

· main depraved heart case – use this case to analyze case(s) on exam
· case: dentist that killed 3 patients with his standard cocktail of anesthesia and failure to properly monitor patients and timely call for medical help
· standard of review on appeal – if below verdict is conviction:

· “appellate court … must review the whole record in the light most favorable to the judgment below to determine whether it discloses substantial evidence-that is, evidence which is reasonable, credible, and of solid value-such that a reasonable trier of fact could find the defendant guilty beyond a reasonable doubt” p. 9

· What voluntary act(s) might liability be based on here? (we need to do MR for depraved heart for each act separately as each act is based on different set of facts)

· affirmative act - administering the anesthesia to patients 

· omission of act – he didn’t provide care or seek medical care when he should have (failure to call 911 in a reasonable amount of time; didn’t actually check on patient when a non-licensed doctor told him patient is becoming awake; didn’t really check on patient when assistant said patient was turning blue)

· He caused the injury so has duty

· he has contracted to provide medical care so has duty

· jury trial ( jury instruction issue?

· CALJIC has 2 definitions of implied malice and the 1st definition allows jury to find implied malice w/o determining if TP’s was subjectively aware that his actions jeopardized the lives of the patients 

· (i) malice is implied when the killing results from an intentional act(s) involving a high degree of probability that they will result in death, which act(s) area done for a base, anti-social purpose and with a wanton disregard for human life ( issue: doesn’t explicitly require subjective awareness of risk

· “OR” ( this word was a mistake

· (ii) when the killing results from doing an act(s), the natural consequences of which are dangerous to life, which act(s) are deliberately done by a person who knows that his conduct endangers the life of another and who acts with conscious disregard for life
· thus – possibility jury was not instructed properly ( BUT, what saves the case is the prosecution’s explanation in closing argument:

· “the entire thrust of the prosecution’s case was that P knew his procedures threatened his patients’ lives….The first element of implied malice on these facts is that the killing results from somebody intentionally doing acts which are dangerous to life…Those acts are deliberately done by a person who knows that his conduct endangers the life of another. And the second thing, acts with what the law calls conscious disregard for life.

· Tony P intentionally injecting potentially lethal drugs into people to do dental work. He knows that this conduct will endanger the life of his patient if he doesn’t do it with great care. he has actual personal knowledge of the specific risk faced by each victim…over and above his general knowledge that he possessed of the dangerousness of what he was doing…and he acted with conscious disregard of the lives of [the victims].

· Prosecutor went on to distinguish second degree murder from involuntary manslaughter, again stressing the crucial element of the D’s awareness of risks…

· if the killing results from intentionally doing an act which is dangerous to life and you know that it’s dangerous to life, then that’s implied malice

· what’s the difference? The difference is in realizing the risk… D’s appreciation of the risk is the key to distinguishing between [second degree murder and involuntary manslaughter].

· …you ask the question, did the D realize the risk to the victim. 

· If he acted without realizing the risk, it’s manslaughter.

· If…he had realized the risk and acted in total disregard of the danger to life involved, malice would be implied and he could be guilty or murder.” p. 7-8

· Recklessness (affirmative act – administering anesthesia) 

· actual danger – is his use of the anesthesia cocktail dangerous?

· yes - there’s another medical prof that testified that Protopappas’s own anesthetic drugs cocktail and the way he administered the same quantity to each patient was outrageous – overdosage quantities and combining different drugs that act in different wants, you don’t know what is going go (can’t accurately track the patient when s/he is under anesthesia)

· justification – is his use of the anesthesia cocktail justified?

· Protopappas can argue that the patients need these essential surgery (although there are risks but there are more risks if patients don’t get surgery) – in order to have these surgery, must have anesthesia 

· BUT, facts do not show that there is a necessity that he must use his anesthesia cocktail 

· awareness – is he aware of the risks of using the anesthesia cocktail?

· Yes, he was aware of these risks 

· he admits to risk before he starts on Andreassen’s surgery

· he’s been warned by other doctors on the risks of getting anesthesia

· he has been warned by patients

· he has been warned by assistants and other doctors working on patients with him

· Protopappas’ defense: he did not know his anesthesia cocktail was dangerous as he has used the same mixture before without any issue

· Extreme indifference (affirmative act – administering anesthesia)

· overall callousness

· b/c he knew one of the patient was unable to breath, had no gag reflex, was put in hands of someone who was unqualified and unlicensed, and abandoned the patient, he demonstrated that he was not concerned with the patient surviving the procedure

· his disregard of what other doctors have told him, what patient has told him, what others in his office have told him, failure to notice red flags all show that he acted with extreme indifference to human life

MPC: adds a “reckless” (without extreme indifference) homicide 

· this MPC homicide lies between involuntary manslaughter and depraved heart

· we had no case/reading on this
Involuntary Manslaughter (criminal negligence)
· involuntary manslaughter = unintentional, most states require gross negligence (must be more and ordinary civil negligence)
· MR: gross negligence

· Rule: Involuntary manslaughter is when the defendant caused the death of another by disregard of a significant and unjustifiable risk of which a reasonable person would have been aware and would not have engaged in.

· idea is that if an individual is given notice of reasonably warning facts, then that individual should be aware of risk, and thus met negligence MR if individual acted

· the reasonable person would’ve taken note of warning facts, and therefore would’ve been apprised of the risk and would not have gone forward with the behavior

· Ex: Williams had reasonable warning that child was sick and should’ve been aware of need for medical care – Ds should’ve been aware of risk

· when courts are really pushed on this reasonable person standard, we do see some courts individualize certain aspect of reasonable person (mental disability) 

· BUT, it is clear that we do not individualize based on age, education, gender, etc.
MPC Section 210.4

(1)   Criminal homicide constitutes negligent homicide when it is committed negligently.

(2)   Negligent homicide is a felony of the third degree.

MR: Negligence = D should’ve been aware of the substantial and unjustifiable risk

· **for this class, if facts do not show gross negligence, then not homicide!

· gross negligence = gross deviation from standard of care of reasonable person

· gross negligence is just that much worse than civil/ordinary negligence

· when we think about whether act is gross negligence or civil negligence – we analyze still under 3 prongs of negligence: 

(1) should be aware of risk
a. objective standard - – would a reasonable person in the shoes of the defendant should’ve been aware of the risk?

b. do not need D’s actual awareness – which is needed for recklessness

c. Rule: when an individual is given notice of reasonably warning facts, then that individual should be aware of risk
d. Ex: Williams had reasonable warning that child was sick and should’ve been aware of need for medical care – Ds should’ve been aware of risk
(2) Risk/danger is substantial 
a. gross deviation from standard of care of reasonable person in defendant’s situation
b. gross or ordinary negligence – for class, unless specifically states ordinary negligence, negligence = gross deviation (that much more negligence needed compared to civil tort litigation) 
(3) Risk/danger is unjustified
State v. Williams (1971 Washington) – p. 499
· Facts: 
· young parents with a baby who was sick, parents didn’t think the child was that serious so did not seek medical care, and the child died
· Williams were charged with manslaughter for negligently failing to supply their 17-month old baby with necessary medical attention ( involuntary manslaughter
· Voluntary act where liability was based: omission to act (failure to seek medical care for their baby) when there is a duty to act (parents have duty to care for child)
· Note: during this case, Washington for involuntary manslaughter only require ordinary negligence ( this has changed since case, now require gross negligence
· Here: negligence in the omission to act that causes death
· causation – p. 500 last paragraph
· critical to figure out the timing of the omission to act – when parents’ omission to act caused the child to die (i.e. had parents acted during this time, child would’ve been saved)
· Williams Timeline:
· illness begins
· gangrene – rotting flesh with smell ( this is the critical time (Sep 1-5)
· in order to convict, must demonstrate that parent’s omission to act was during this critical time (b/c had parents acted during this time, child would’ve been saved)
· too late to save the child
· if parents decided to take child to hospital at this point, their omission of fact did not kill the child as doctor could not have saved the child – doesn’t support conviction
· death to child
· civil negligence standard: would a reasonable parent in their situation have realized that this was a situation requiring medical attention ( yes, facts show that they had awareness of the risk, know medical care was available, baby was so young
· Prof’s view of whether this the best way to access Williams’ culpability?
· court was very detailed in noting Ds’ age, education, race, parents’ love for their child
· but, reasonable person is not individualized in any of these respect that the court notes 
· they didn’t seek medical care because afraid child would be taken away and didn’t think baby was that sick so they just hoped things will get better ( here, their priority is being afraid of the authority and what would happen if went to the doctor
· Williams case: defendants’ perception of two different risks re their child
· 1. risk of death/serious injury from tooth problem – negligence focused on this
· 2. risk of unjustified loss of child to state from disclosure of child’s current medical condition
· these 2 perceptions are competing with each other – every time they think about the tooth problem, they are confronted with the loss of the child, which leads them to not seek medical care and hope the child will get better
Felony Murder 
· Rule: a person who (1) commits a felony, and (2) in so doing causes death, should be convicted of felony murder

· felony murder is based on the heightened culpability concept: D acted w/ MR for lesser crime (  results in greater crime = D is guilty of greater crime

· if D acted with MR for lesser crime but end up doing harm of a greater crime, we can hold D guilty for the greater crime
· Elements:

· (1) statutory enumerated as 1st degree kind of felony
· not all felonies qualify for felony-murder
· (2) voluntary act 
· (3) MR (for the underlying felony) 
· (4) any other requirement for underlying felony 
· (5) it causes death
· prosecution must show that D’s conduct ‘caused’ a person’s death:

· (1) “but for” the felony, death would not have occurred; and 

· (2) result must have been the natural and probable consequence of D’s action, or that it must have been foreseeable

· rationale for 2nd prong: result must be fairly attributable to D’s action, rather than to mere coincidence or to the intervening action of another

· D takes his victim as he finds them - so long as death was a direct causal result of the felony, the felony-murder rule applies (Stamp)
· if does not cause death, only near-death, NO FELONY-MURDER

· Strict Liability 

· courts adopted a broad, unqualified felony-murder rule that imposes strict liability for killings that result from the commission of a felony

· i.e. holds felons liable for murder w/o proof of any MR (neither knowledge nor recklessness or negligence is required with respect to the resulting death)

MPC S. 210.2(1)(b): 
…Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission or, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.

enumerated (1st degree) felony murder scenarios involving robbery 

· 1) D in robbery purposely kills V to avoid capture and prosecution – liable 1st degree

· 2) D in robbery strikes V w/ butt of pistol in attempt to silence temporarily; V dies of injury – liable 1st degree

· 3) facts of Stamp case – death from robbery-induced heart attack 

· prof thinks under CA s. 189 and CL decision – same result for Stamp facts

· Stamp CL decision: as long as robbery caused heart attack, liable 1st degree

· 4) Stamp facts modified – getaway driver is a weak-minded follower who has been promised by actual robber that there will be no violence in robbery – excluded from 1st degree liability with new S. 189

People v. Stamp (handout)

· Facts: D burglarized Honeyman’s business premises and robbed him a gunpoint which led to Honeyman having a heart attack which killed him. Honeyman had an underlying health problem and doctor testified that the robbery by D pushed Honeyman’s underlying health problems to its max which induced heart attack that killed him. D was convicted of 1st degree murder ( court upheld conviction b/c the heart attack was triggered by the robbery (critical piece for causation)
· Holding: (p. 520)

· the felony-murder doctrine is not limited to those deaths which are foreseeable. Rather a felon is held strictly liable for all killings committed by him or his accomplices in the course of the felony. 

· As long as the homicide is the direct causal result of the robbery, the felony-murder rule applies whether or not the death was a natural or probable consequence of the robbery. 

· So long as a victim’s predisposing physical condition, regardless of its cause, is not the only substantial factor bringing about his death, that condition and the robber’s ignorance of it, in no way destroys the robber’s criminal responsibility for the death. 

· So long as life is shortened as a result of the felonious act it does not matter than the victim might have died soon anyways. 

· Robber takes his victim as he finds him

Felony Murder and Attempt

· ** there is no attempted felony murder**

· if death is caused, we can have felony murder based on an attempted underlying felony:

· attempted felony ( causes death of V = felony murder

· b/c attempted felony is still a statutory felony

· BUT, if felony ( caused only near-death of V (no Death) ( NO felony murder 
3. CAUSATION
· For a defendant to be criminally liable, a defendant’s act must have caused the result (in homicide, result is death)

· causation analysis only if:

· (1) homicide

· (2) if statute has causation element 

MR and Causation Analytic Sequence

· if Def. had the required MR (purpose/knol/Rless/Negl) re the Result 
· AND re the manner of the Result (i.e. no surprise how V died) ( easy case for causation ( brief factual and proximate causation analysis 

· BUT the way in which Result occurred was a surprise (beyond Def’s mens rea) ( extended causation analysis (use causation tools)
· if Def. had MR re Result for V1, but V2 Result occurs AND there is no manner of harm problem ( transferred intent to determine Def’s MR
2-stage analysis: 
(assume proof of sufficient Act w/ sufficient MR by D)

Step 1: “but-for”/factual cause – was D’s act the but for (factual) cause of the Victim’s death? If yes, Step 2
· requirement that whatever D did in D’s act with MR is part of the chain of events that led to the death

· just need to make sure D’s act is part of the chain of events (there could be other events or actors that is also part of the chain of events for “but for” cause)

· threshold question

Step 2: proximate cause – was D’s act also the proximate cause of Victim’s death?
· Whether the way the Result occurred was foreseeable (common law wording) or not too accidental or remote (MPC wording)?
· i.e. Is there a close enough relationship between the D’s act w/ MR and the Result to make it just to hold D criminally responsible for the Result?
· in resolving proximate cause, consider:
· strategic framing of the issues by prosecution, defense
· themes – predictability and normative assessment
· argument by analogizing to facts and holdings of past cases 

· CL rule: D’s act is the proximate cause of death if the result occurs in a way that is reasonably foreseeable – limited

· MPC rule: proximate cause is shown if the result “is not too accidental or remote in its occurrence to have a [just] bearing on the actor’s liability or on the gravity of his offense.”

· note: we are ALWAYS dealing with act w/ MR – this means, D has done something wrong (there is criminality) – the question is D’s guilty of the victim’s death from D’s criminal act

Easy v. Hard cases

· Easy cases –where proximate cause is not a significant issue

· D acted w/ required MR toward death of victim AND the same MR toward the actual manner in which death occurred

· no surprises for D re. manner of death

· Carroll: no surprise in manner of death (shooting her in the head)

· Guthrie: he had knife and killed victim with knife stabs

· Hard cases – where proximate cause IS a real issue

· D acted with required MR toward death of victim but did not anticipate (did not have the same MR toward) the actual manner in which death occurred (significant surprise re. manner of death)

· Acosta – police chase on ground results in helicopter crash killed passengers

Transferred Intent

· Rule: 
· If defendant acts with required murder or manslaughter MR for death of Victim A (but doesn’t cause death of A) 

· and instead causes death of Victim B (in same manner as anticipated for Victim A)

· then (transferred intent kicks in) ( defendant is guilty of same murder or manslaughter offense for death of Victim B as if had killed Victim A (MR re Victim A transfers to Victim B)

· transfer intent requires the only difference being the identity of the victim (manner and resulting harm must be the same) 
· eg: classic example is the “bad aim” 

· A sees someone who she believes is C and shots but misses and her shot strike and kill B.

· although A did not act with premediated purpose to kill B, here, the only difference is the identity of the victim (intended and actual harm is the same) so A’s MR from C transferred to B – A is liable as acted with premediated purpose to kill B

· ex: H puts poison besides W’s bed in hopes W will drink it. Another member in family drinks it. 

· although H doesn’t have MR to kill the other family member, but H caused the death of the family member in the same manner as he intended to the original intended victim

· limits on transferred intent:

· no transfer intent when D struck or killed the intended target but was mistaken as to who that person was 

· eg: A sees a man in a red shirt and A thinks it is C, and then shot and killed the red-shirt man. It doesn’t matter if red-shirt man was C or someone else. A is liable as she acted with premediated, purpose to kill the actual victim (she meant to kill the man in the red shirt and that was the person killed).

· when intended harm and actual harm differs

· eg: A unlawfully shoots at a wolf with purpose to kill but misses and kills a human 

· death of an animal is different than death of a human – A acted with purpose to kill an animal and not purpose to kill a human (different MR)

· no sufficient MR for homicide to transfer

· when manner of harm is unanticipated

Vulnerable Victim

· when a D’s act proves fatal b/c of the victim’s unforeseeable but preexisting condition, D can be held responsible for homicide under doctrine that “he takes his victim as he finds him”

· if death results from an unusual disease unforeseeably contracted by victim after an assault, D is relived of liability ( this is true even when victim would not have contracted disease but for the situation created by D’s act

· in People v. Stamp (felony murder case) – Court held that liability was not limited to those deaths which are foreseeable. Robber takes his victim as he finds him.

Is medical malpractice foreseeable?

· many courts find the initial assailant liable for the victim’s death even when significant medical error contributed to the death ( BUT, courts disagree about the extent to which subsequent medical mistakes affect the initial assailant’s liability

· General rule: gross negligence may permit D to escape liability ONLY when it was the sole cause of death. 
· But, even if there is gross negligence (like in Shabazz), still not enough to break the chain b/c medical gross negligence was not the sole cause of V’s death
· State v. Shabazz – p. 615

· Facts: D mortally wounded victim in stabbing attack and will die from those wounds if not treated. Victim is able to go to the hospital to have surgery but surgery went terribly wrong. Victim was supposed be given drugs to encourage blood clotting but the doctor messed up and gave drug that prevented blood clot. Victim was also supposed to be in ICU but then placed in regular room without monitoring.
· Trial court and appellate court barred defense from introducing testimony of 2 medical experts who testified that hospital was grossly negligence by giving victim a drug after surgery that prevent blood clotting when it was supposed to encourage it and transferring victim to reg room rather than ICU

· Reason:  courts thinks these hospital actions are not enough to break the causation chain
· “no evidence from which jury could rationally could have inferred that the hospital’s gross negligence was the sole cause of the victim’s death…At the most, the purported gross negligence would have been a contributing factor, not the sole cause” ( court is simply saying facts here do not show break in causation
· Prof doesn’t agree with Shabazz decision
· US v. Main – p. 615

· Facts: D had car accident while fleeing from police where caused D to be thrown out of the car but passenger was trapped inside. Police decided not to move passenger b/c he was still breathing but moments later, passenger died b/c he had been left in that position which prevented him from breathing property.
· D argued that the first officer’s failure to move the passenger or get assistance was an intervening cause

· Trial judge refused to allow jury to decide on question whether prosecution proved proximate cause 

· refused to instruct jury that it could find D’s actions were not the proximate cause of victim’s death 

· Appellate: reversed – proximate cause is a jury question (jury to decide if first officer’s failure to move passenger or get assistance was an intervening cause)
· when jury is not told that it must find that the victim’s death was within the risk created by D’s conduct, an element of the crime has been erroneously withdrawn from the jury
Subsequent Actions That Recklessly Risk the Result

· distinction between intentional and reckless choices by subsequent actor

· voluntary-intervening-actor doctrine: 

· 1st actor in a sequence of events usually cannot be considered responsible for subsequent human action when the subsequent action is entirely voluntary

· thus, the 1st actor cannot be said to “cause” resulting harm, even when that harm is perfectly foreseeable

· Exception for involuntary choices by the subsequent actor

· in a setting of reckless subsequent conduct can be invoked only when the subsequent actor reflects a voluntary choice

· Courts hold that a subsequent actor’s risky choices do not negate the liability of the first actor, when those choices result from a predicament created by the first actor

· People v. Kern – p. 634 (racial attack)

· Facts: group of white teenagers assaulted several black men (threatened to kill them). One of the black man ran trying to escape the teenagers and was killed by a car. Ds (white) were convicted of manslaughter. 

· Appellate court – D liable b/c their actions were “sufficiently direct cause” of victim’s ensuing death so as to warrant the imposition of criminal liability

· “the only reasonable alternative left open to victim while being persistently chased and threatened by Ds and their friends, several of whom were carrying weapons, was to seek safety by crossing the highway…”

· People v. Matos – p. 634

· Facts: Police chasing robber across roof of building in Manhattan and police falls to his death during the police chase.

· Issue: is D in running (pulling police into the chase) liable for police’s death?

· Held: Yes 

· like in Acosta – when death is of a public servant dying in line of work (public servant had to respond b/c it is their job to protect the public), very likely to find D liable

· here, the connection between D’s action and police’s death is so much more connected than Acosta - officer’s risky pursuit was in the performance of his duty and that his death was a foreseeable result of D’s crime and subsequent flight
· Princess Diana case – p. 636

· Facts: Princess Diana was in the back of the limo (driver was drunk) and they were being hounded by paparazzi and in order to get away, driver raced away and lose control of car and killed Diana. 

· Issue: proximate cause for the paparazzi?

· Held: not liable – insufficient causation
· Defense (for paparazzi)
· it is not foreseeable for driver to race away and lose control of the car to get away from paparazzi

· Root – like the victim in Root, the driver here was reckless and suicidal when decided to drive away and lose control of the car – this act was not forced on driver by the paparazzi 

· comparing paparazzi action (trying to get photo) and driver’s reckless and suicidal driving, driver’s actions are more blameworthy

· Prosecution

· how predictable is it that when paparazzi close in that the other drive will take action to get away?

· Kern – driver and Diana were terrified of the paparazzi so driver’s action in driving away was the only reasonable way to get away  ( weaker argument
Omissions as Causes

· courts all agree that omission is legal cause of a result only in situations where there is a duty to act

· when there is not duty to act, omission to act does not result in criminal liability
Causation Toolbox
(1) Important themes in proximate cause hard cases 

· **how to use themes for proximate cause? we can look to both themes and compare facts and holding to cases we’ve read**

· when causation fails, prosecution may seek conviction for attempted homicide
predictability

· statistical likelihood of this result (result occurred in the case) occurring as a consequence of D’s chosen conduct

· how likely would we say from D’s chosen conduct that it will end on death?

· but, predictability is not an indication of how fact finder may rule on proximate cause – normative assessment may be more important

· when distinction is between human and nonhuman contributors, generally, nonhuman contributors tend to be viewed as more foreseeable than human contributors

· generally, legal decision makers view natural forces as somewhat more predictable than human contributors (b/c free willed actions of humans are less predictable and more subject to individual responsibility)

· when distinction between human and human contributors, ordinary negligence often seen as predictable, while gross negligence and more egregious wrongdoing is usually not seen as predictable

normative assessment

· we make a comparative assessment of blameworthiness – based on social judgment of the social wrong of D’s conduct as compared with conduct of others who contributed to the result to figure out who should be blamed
· if defense can present sympathetic defendant, then will make a big difference with jury

· i.e. we look at the relative wrongdoing – look at all people and/or natural forces that contributed to the death and determine who is the biggest contributor? 

· this deals with who we think is the worst actor

· acts of a criminal wrongdoer leads to the death of a public servant carrying out his/her line of duty, more likely to hold D culpable (moral fault of D + social value of victim’s death usually convince many that D should be responsible for the death)
· See People v. Acosta (police car chase w/ helicopter across multi-jur)

· See People v. Arzon (arson fire) 

· although no contributory negligence in crim law, but when there is so much contribution from victim, which was the immediate cause of victim’s death, may cut off causation - normative sympathies tend to favor breaking the causal chain 
· See Commonwealth v. Root (2-car race across bridge)

· “here the action of the deceased driver in recklessly and suicidally serving his car to the left lane …to oncoming truck was not forced upon him by any act of D; it was done by the deceased and by him alone, who thus directly brought about his own demise.”

· but, can also turn on the assessment of the relative badness of D’s conduct 

· See. Commonwealth v. Atencio (survivors of Russian roulette involves draw daring of death are held responsible for death of competitor)
· compared with Root, in Atencio, the competition of Russian Roulette is more outrageous in its hazards when compared with street racing

· But see Louis v. State – when D stops participating in game, less likely to be liable
· if there was so much evidence that D encouraged and pressured victim, when victim was particularly vulnerable, courts may find sufficient causation

· Commonwealth v. Carter (gf pressured bf into committed suicide)

· innocence of a victim may weight in favor of causation

· when an innocent person is killed, courts and jury are way more likely to find D liable under normative assessment
· Root fact-pattern change - (instead of a 2-car race) motorcycle is behind D and motorcycle decides to swerve to left and gets killed by truck

· not the same case as the victim/motorcyclist is an innocent bystander – non-racer (not engaging in criminal activity)

· under normative assessment – the D’s actions compared with motorcyclist’s action (innocent person) is more culpable

· drug suppliers can be held criminally liable for users’ death – likely involuntary manslaughter (gross negligence), maybe depraved heart murder (recklessly)
· But see Burrage v. United states
(2) Framing the causation issue

· prosecution – frame issue in more general sense which makes it easy to say “yes”
· ex: Acosta - “how foreseeable is it when a D leads police on high speed chase that helicopters will pursue and in the crowded airspace of CA that cross police jurisdictional lines, that multiple helicopters will be involved and for helicopters might collide?”

· defense – frame issue if more detail which makes it easy to say “no”

· ex: Acosta - “how foreseeable is it when D leads police on a high speed chase on the ground would by virtual of an on-the-ground-chase cause multiple police jurs to follow on multiple police helicopters, and when jurs lines are crossed, and 2 helicopters decide on virtual of crossing jurisdictional lines and stop communication but not from D’s police chase on the ground, that the 2 helicopters crash because of helicopter pilot error”

(3) causation tool: precedents – facts + case holding

People v. Acosta (helicopter crash) - p. 604 (D liable)
· Note: this case was de-published by CA supreme court – but not a citable precedent in court of law (we can use it in class though)

· Facts: 4 different sets of helicopters involved in tracking Acosta during police chase (Acosta crossed several jurisdictional lines during police chase). 2 helicopters (Costa Mesa and Newport Beach) collided together. CM helicopter pilot made some errors.

· D is charged w/ 2nd degree (depraved heart murder)

· D did not have purpose to kill 

· depraved heart – reckless + extreme indifference

· **Court reversed D’s conviction b/c no MR but held that there was sufficient causation

· Voluntary act: D’s egregious dangerous driving

· MR: Did D’s conduct demonstrates recklessness to people’s lives (for those on the ground)? Yes 

· possible people on the ground:

· pedestrians

· other drivers

· high degree of danger to anyone posed on the ground

· no justification b/c he’s just trying to get away to escape criminal liability

· D’s aware? yes, easily infer that someone driving this recklessly is aware of the danger

· and given the number of people exposed to D’s act which can result in GBH or death – depraved heart murder if people on ground was killed by D

· MR: D’s conduct (bad driving) demonstrates recklessness to the helicopter passengers? NO
· here, the victim killed are the people in the helicopter – court said there is insufficient evidence that D’s act was done with recklessness 

· can we infer D’s awareness of risks to helicopter in the air? 

· No – D might not even be aware that the helicopters are there

· no proof that D was aware his act was endangering helicopter pilots

· there might be negligence, but not reckless that helicopter pilots are endangered by his conduct 

· But-for causation: Yes
· but for Acosta’s conduct of fleeing the police, the helicopters would never have been in position for crash
· Proximate Cause: Whether the death of the helicopter pilots was foreseeable? Yes

· why was it that Costa Mesa and Newport Beach helicopters decided to change positions? the 2 police jurisdictions have agreement that once car is in one’s jur, then that jur’s helicopter would take the lead

· expert says never seen helicopter crash like this – very strange ( but court says the fact doesn’t happened before doesn’t mean it is “highly extraordinary” 

· “The result was not highly extraordinary. Although a two-helicopter collision was unknown to expert witness…and no reported cases describe one, it was ‘a possible consequence which reasonably might have been contemplated.’”

· court says the helicopter crash is foreseeable (MPC: not too remote or accidental) 

· Themes - Why does the court say the helicopter crash is “foreseeable”?

· more than just “predictability” – if we are looking at it from a predictability pov, the crash wouldn’t seem foreseeable

· normative theme

· 3 officers died during police chase of someone who acted with criminality 

· when looking at contributors, who is the most blameworthy actor? Acosta! this wouldn’t have happened except for Acosta’s robbery and reckless driving

· given that it was police officers acting in their line of duty, doing what we ask police officers to do, and asking officers to risk their lives (helicopters are dangerous); it is really Acosta’s fault so he should be held criminally liable 

· prosecution frames causation question to make it “foreseeable”

· “how foreseeable is it when a D leads police on high speed chase that helicopters will pursue and in the crowded airspace of CA that cross police jurisdictional lines, that multiple helicopters will be involved and for helicopters might collide?”

· prosecution frames causation question in more “general terms”

· defense frame’s causation question to make it “unforeseeable” 

· “how foreseeable is it when D leads police on a high speed chase on the ground would by virtual of an on-the-ground-chase cause multiple police jurs to follow on multiple police helicopters, and when jurs lines are crossed, and 2 helicopters decide on virtual of crossing jurisdictional lines and stop communication but not from D’s police chase on the ground, that the 2 helicopters crash because of helicopter pilot error”

· fact-pattern change: if helicopter crash were news reporter helicopters 

· less likely to find Acosta guilty of murder compared with actual case of police officers dying

· this would be a harder proximate cause case – even though it could be more predictable (when chasing for news – police choice, less coordination); but from normative assessment, journalists decided to put themselves at risk. Police officers are required to serve the public by using helicopters to track police chase

People v. Brady – note case p. 607 (D liable)
· Facts: D recklessly started fire in a remote wooded area (this is the bad act). 2 firefighting planes attempted to extinguish the fire. One of the firefighting planes makes a mistake (approached from the wrong direction) and collided with the other plane which resulted in death.
· Held: D’s unlawful act caused both deaths 

· Appellate court finds the deaths were foreseeable b/c given the location of fire and effort to control it was bound to require a number of aircraft flying at low altitude 

· compared to Acosta, the Brady fire was an easier case b/c what D is doing on the ground is more predictable to bring firefighting planes (very common for firefighting to come from air)
People v. Arzon (arson fire) – p. 610 (D Liable)
· Facts:

· D sets couch on fire on 5th floor

· firefighter arrive to fight balance

· unrelated independent 2nd floor arson fire started
· smoke from 5th and 2nd floor fires made it very hazardous for firefights to evacuate ( one firefighters died from firefighting 

· Act: D setting couch on fire 

· MR (depraved heart)

· recklessness – whether D’s act of setting couch on fire on 5th floor of a building was he aware of substantial and unjustifiable risk that the firefighter would be killed?

· how dangerous was D’s act of setting couch on fire in building? given fire spread so quickly in a confined space, very dangerous

· justification? no social acceptable justification 

· D’s aware? common knowledge that once there is a fire, firefighters will come and fight the fire and will be in placed in dangerous situation 

· extreme indifference

· TOC – yes

· cannot really separate which fire killed the fire fighter – issue for prosecution and defense

· but-for cause: Yes
· but for D setting fire to the couch, firefighter would not have engaged in fire fighting

· for “but-for” causation – we are only concerned with D’s act (b/c there could be a number of other actors/factors that contribute) ( we must frame but-for question in terms of D’s conduct in the chain of event

· proximate cause:

· defense’s argument – it’s the 2nd floor’s fire that killed the fire fighter 

· look for the 2nd floor arsonist – that’s the criminal actor

· defense: how foreseeable is that D sets a single couch on fire on the 5th floor will produce a blaze that will bring firefighters and after fire fighters arrive there is a complete unrelated and independent arson fire set by another arsonist on 2nd floor which caused the condition to turn hazardous and killed a firefighter?

· prosecution: how foreseeable is it that you set couch on fire in abandoned building that is going to start a major blaze, that firefighters will come and become endangered by the fire and smoke, a firefighter dies?
· how predictable would it be that 2 arsonists sets 2 fires in the same building independently?

· unlikely

· but, predictability for causation here is an issue – hard to assess

· normative assessment 

· here, firefighter died while fighting an arson fire (doing a public service), no errors from firefighter when performing their work (compared to helicopter pilot errors in Acosta and Brady) – so from this pov, Arzon case seems more straight forward proximate cause 

· comparing to other actors in this case:

· Arzon who is an arsonist that sets a fire that leads to the death of a firefighter; 

· unidentified second arsonist that set 2nd floor arson fire – this actor is a bad actor but, comparing to Arzon, is the clear criminal actor 

· but, here, there’s an independent 2nd floor fire – but under normative assessment, the 2nd floor fire doesn’t impact Arzon’s culpability 

People v. Warner-Lambert (chewing gum factory explosion) – p. 611 (NOT liable)
· Fact: D is a company that produces chewing gun and its production process of chewing gun produces explosive chemical dust.  D were warned against by insurance company that this dust is explosive, and D needs to clean it up but D has not. Before the 2 explosions in the plant, 1 witness said there was a spark from one of the production machines.  There were 2 explosions (smaller initial explosion and then larger explosion). 6 people were killed and 50+ people were injured.

· Critical: 

· Defendant is a commercial entity and happened in commercial setting
· There are 2 theories of how the explosion could’ve started but D’s were only warned on 1 of the 2 theories on how the explosion could’ve started – this was the issue for prosecution 

· Act: failure to clean up chemical dust 

· MR: reckless and gross negligence 

· Causation: did D’s act w/ MR cause the explosion which killed people? Court says NO

· Held: prosecution had insufficient proof of causation – that this explosion was foreseeable

· Causation: 

· predictability - which is more predictable: Acosta, Arzon, factory explosion?

· it would seem that the factory explosion here would be more predictable – but then why did court rule insufficient causation?

· But, court finds:

· 1. There was 1 scenario of the 2 which the explosion could’ve occurred that D was not made aware of, and 
· 2. No concrete proof exactly how explosion happened (which scenario caused the explosion)
· Thus, explosion in this 1 scenario is not foreseeable 

· why did courts rule unforeseeable here?

· Ds here are engaged in lawful manufacturing conduct, no apparent criminality in what Ds were doing – courts viewed them as the good guys, that just were involved in tragic events

· compared with Acosta and Arzon, there the Ds were plain bad actors (they were engaged in unlawful bad conduct that resulted in death of public servants)

Commonwealth v. Root – p. 635 (NOT liable)
· proximate cause issues dealing with victim contribution to victim’s death 

· note: NO contributory negligence in criminal law (like in torts) – but, there could be situation where there is so much contribution from victim that caused victim’s death that cuts off causation 

· Facts

· Victim challenged D to road racing 
· night of accident – good road condition; speed limit was 50 mph
· 2 cars were going 70-90mph and accident took place in no-passing zone approaching a bridge where roads narrowed to 1 lane on each side

· D was on the right lane and in the lead, victim wanted to pass so swerved to the left and crossed highway’s white dividing line but collided with truck on other side which killed victim

· Issue: is D criminally liable for victim’s death (was D’s reckless/negligent driving the proximate cause of victim’s death)?

· Held: No

· Act: D voluntary accepted the race and was speeding
· MR: Gross negligence or reckless are met

· gross negligence towards death of victim

· racing on highway – any reasonable person would understand that racing on highway would pose a substantial and unjustified risk to others on the highway

· reckless – yes b/c D was aware that racing on a 2-lane highway at night where there are other cars is extremely very dangerous and wanting to race and win is not a justification that supports the reckless behavior. 
· But-for cause: yes, but for D’s acceptance and driving, victim would not have died in race

· Proximate cause

· PENN Supreme Court reversed b/c did not find proximate cause with D’s act and MR and victim’s death

· Blaming the victim –the victim’s actions was so much the fault that caused his death that it would not be fair to hold D responsible for victim’s death

· “here the action of the deceased driver in recklessly and suicidally serving his car to the left lane …to oncoming truck was not forced upon him by any act of D; it was done by the deceased and by him alone, who thus directly brought about his own demise.”

· Themes:
· predictability – was victim’s conduct predictable?

· yes, when racing and you are behind, it is very predictable that victim will swerve and try to pass to take the lead

· here, highly predictable but still no proximate cause

· normative assessment – relative wrongdoing (look at all contributors that contributed to the death to see who is the most blameworthy actor)

· here, so much the victim’s fault (he is so much of the immediate cause of the fatal collision), it is not just to hold D liable

· useful language “victim is so reckless…so suicidal…not forced upon him by any act of D” 

· Fact change – (instead of a 2-car race) motorcycle is behind D and motorcycle decides to swerve to left and gets killed by truck

· Defense will argue the same case – motorcyclist’s conduct is the same as victim’s and D’s conduct is the same as D in Root 

· Prosecution – not the same case

· person who passed is an innocent bystander – non-racer (not engaging in criminal activity)

· under normative assessment – the D’s actions compared with motorcyclist’s action (innocent person) is more culpable 

Commonwealth v. Atencio – p. 639 (D liable)
· Facts: 

· 3 guys (Marshall, Atencio, Britech) spent the day drinking and they decided to play Russian roulette 

· Marshall played, nothing happened

· Atencio played, nothing happened

· Britech pulled trigger and died

· D charged with manslaughter for Britech’s death

· Issue: Whether Ds’ cooperation and joining of Russian roulette caused victim’s death?

· Held: Yes

· Act: 
· affirmative act: engaging in the Russian roulette (participating in game, handing loaded gun to Britech) 
· omission to act: failing to stop game after it started

· MR: 

· depraved heart murder – recklessly

· recklessly

· extreme indifference to human life – russian roulette shows this

· gross negligence – manslaughter

· But-for: Yes, but for their playing, victim would not have shot himself in the head and die

· Proximate cause: 
· difficult proximate cause case 

· predictability - is it a predictable result that victim will die?

· yes, very predictable when you play Russian roulette – someone will die when you play the game long enough
· normative assessment 

· D might argue that like in Root, victim’s actions (taking the loaded, putting it to his head and pulling trigger) were reckless and suicidal and not forced upon him by D, thus victim’s actions were the immediate caused his death
· BUT, court makes a distinction between Russian roulette and car racing 
· in racing, it is a matter of skill whereas in Russian roulette it is a matter of luck

· also, you can race and for no one to get killed BUT, this is not true for Russian roulette (if you play long enough, someone will die)

· Thus, Russian roulette is a lot worse than drag racing 

· although death is highly predictable and normatively speaking the victim’s actions were more wrong, but b/c the underlying conduct of playing Russian roulette is so bad, court held D is liable

Louis v. State – another Russian roulette case (D not liable)
· Fact: D played Russian Roulette with a 15-year-old boy several times and no one died. D stepped away as had to take a phone call in another room and then the 15-year-old boy decided to play by himself and died. D charged with homicide

· Issue: Is D’s liable?

· Held: No, D was not liable for the boy’s death b/c the game was over – there was no encouragement of playing this game

· proximate cause issue - same as Atencio?

· in Atencio, they are all playing Russian Roulette (the whole point of Russian roulette is to show the other players that you have the guts to do this)

· here, boy wasn’t even playing Russian Roulette – he was just suicidal 

Commonwealth v. Carter - p. 626 (D liable)
· Facts: teenage girl encouraged her depressed boyfriend to kill himself – sent him text messages urging him to do it and also called him (scolded him for having doubts about not killing himself)

· Held: girl is liable

· evidence indicates that D had put “constant pressure…on the victim, who was already in a delicate mental state, that there was probably cause to show that the coercive quality of D’s verbal conduct overwhelmed whatever willpower the 18 year old victim had to cope with his depression, and that but for D’s admonishments, pressure, and instructions, the victim would not have gotten back into the truck and poisoned himself to death”

· note: in most Jurs, when someone encourages another to kill him/herself is an offense of assisted suicide (not homicide). But, at time of this case, Mass did not have assisted suicide offense
State v. Montoya (no in-class discussion– p. 608) (not liable)
· Facts: private bodyguard shot and severely wounded Lowery. Montoya was one of the shooter’s associates and drove the victim to a secluded location and left him there to die. Montoya was convicted of murder b/c he had caused the death by preventing Lowery from getting help.

· Appellate reversed conviction b/c

· testimony only established that immediate medical attention “could’ve saved” Lowery

· prosecution could not prove beyond a reasonable doubt that, but for Montoya’s actions, Lowery would have survived 

State v. Muro (no in-class discussion – p. 608) (not liable)
· Facts: D came home to discover that her husband had beaten their daughter (fractured her skull). She waited 4 hours before getting medical help and her daughter died later than night.

· NB Supreme Court held insufficient causation b/c

· the state had proved “only the possibility of survival with earlier treatment”, it failed to prove but-for causation beyond a reasonable doubt

· contrast with MR of recklessly or negligence:

· if treatment would’ve given the child a 90% chance of survival, mother’s failure to summon help would show high culpability of recklessly or negligence

· BUT, this 90% chance of survival defeat causation as the 10% chance that the child would’ve died just as quickly anyway (but-for not proven beyond a reasonable doubt)

Burrage v. United states (no in-class discussion -p. 609) (not liable)
· Facts: Banka died following an extended drug binge (there were various drugs present in his system when he died). Expert testified that heroin supplied by D was the contributed factor in Banka’s death. If Banka had not taken the heroin, his death would still have been possible but much less likely. Jury convicted D.
· SCOTUS reversed conviction 
· Held: insufficient causation 
· “we hold that, at least where use of the drug distributed by D is not an independently sufficient cause of the victim’s death or serious bodily injury, D cannot be liable under the penalty enhancement provision unless such use is a but-for cause of the death or injury”

US v. Hatfield (no in-class discussion p. 613) (not liable)
· Facts: D sells illegal drug to A, A not wanting to be seen taking it, takes drug to bathroom and there, ceiling collapses and kills him.

· Held: insufficient causation
· But-for: had A not ingested drug, would not have been killed ( but, we wouldn’t expect to hold drug dealer punishable 

· Proximate cause: no

· “cause” of the death of the drug taker in the bathroom was the improper design or construction of the ceiling rather than the sale of the drug

· sale of drug did not increase the risk that this sort of mishap would occur – punishing drug dealer does not reduce building accidents

· punishing drug dealer more severely b/c of A’s death in bathroom wouldn’t cause drug dealers to take care to prevent their sale of drugs from leading by so indirect a route to the death of a buyer

(4) “specific-causal-mechanism” requirement (Note 2 p. 613)

· the “specific-causal-mechanism” requirement applies to Ds who are commercial enterprises and to fires in a commercial or manufacturing process 

· meaning in order to convict D for causation, prosecution must prove that D was aware of the specific triggering event that caused the death
· Eg: in Warner-Lambert, court said prosecution could not prove that D was aware of the specific trigger event that caused the explosion 

· BUT, this does not apply to fires in residential situations – which means, no need for prosecution to prove that a D was aware of the specific triggering event 

· ex: Arzon fire – no need to prove which fire was the specific triggering event that killed the firefighter

· **we can use this as another tool when discussing proximate cause – based on who the defendant is (commercial enterprise, or someone engaging in bad acts, residential setting)**
Attempt
· usually when insufficient causation
· Attempt liability requires D to have committed an act, which, despite being short of a complete offense, is more than mere preparation and acted with purpose MR.
· Attempt is a Compound Offenses 

· basic MR structure (works with underlying offense that it attaches to):

· (1) MR requirement of the particular form of inchoate liability (ex: attempt, accomplice, conspiracy) +

· (2) MR requirements for underlying offense (offense attempted or offense that aided/abetted by D)

· = 

· combined MR requirements for compound offense ( this is what we are figuring out

Attempt - ACT
· for attempts, the voluntary act (for the complete offense) is not completed – issue is whether what the person is doing is bad that s/he should be criminal liable
· need to figure out where in the time continuum the attempt act falls”
· mere preparation – too soon for there to be “act” for act of attempt

· last act – very last thing the person could do in order to commit the offense

· ex: dangerous driving – putting car in gear and letting go the brake is the last act

· if can show it is the last act, then satisfied all approaches for “act” (under both dangerous proximity and substantial step approach)

· **for bank robbery, courts (under both approach) require some physical proximity to the location of robbery/victim

CL Rule: dangerous proximity to success
· Under dangerous proximity to success, the focus is on what is left for D to do to complete the offense and generally requires an act to be closer to the “last act” which shows that D is very dangerously close to committing the crime.
· See Rizzo, p. 653:
· “The law…considers those acts only as tending to the commission of the crime which are so near to its accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference.” 

· “The act or acts must come or advance very near to the accomplishment of the intended crime.”

· “There must be dangerous proximity to success”

· generally, CL dangerous proximity test is seen closer to the “last act” or crime itself

· requires attempt act to occur later in the time continuum than MPC rule

· meaning the individual is becoming dangerously close to committing the crime

· focus: what is left to do? 
· if what is left to do to complete the crime isn’t very much – then there is dangerous proximity to success

· analogy: you know what is happening in a movie when the music gets dramatic
· Abandonment? NO

People v. Rizzo – p. 652 (The Dangerous Proximity Test)
· Facts: Rizzo (D) and 3 other people planned to rob Rao when Rao will be carrying $$ from the bank to the United Lathing Company. 2 of the 4 had guns and had agreed plan of how the robbery would be carried out. While they were driving around looking for Rao, police started following them. At time of arrest, Rao as no where in sight. 

· Issue: Although MR of intent to commit robbery met but the question is whether D’s acts were sufficient for attempted robbery?

· Held: under CL rule, D’s acts were more towards preparation and insufficient for attempt b/c not dangerously close to committing the robbery
· no identified victim in the geographic location 

· not guilty when they had no found the person they intended to rob
Commonwealth v. Bell (not discussed in class) - p. 654
· Facts: undercover cop met with D in parking lot and agreed that for $200 she would take him to a park where she would allow him to have sex with her (fictitious) 4-year-old child. As the cop, followed by D, drove out of the parking lot, D was arrested and convicted of soliciting prostitution and attempted rape.

· State supreme court upheld soliciting prostitution but reversed the attempted rape b/c D had not seen child and did not know the exact location of the child.

· “We look to the actions left to be taken, or the distance or gap between D’s actions and the unachieved goal of the consummated crime – distance must be relatively short, the gap narrow, if the D is to be held guilty of a criminal attempt”
MPC Rule: substantial step, strongly corroborative of the [firmness] of actor's criminal purpose
· MPC 5.01(2)
· Under MPC, the focus is on what D has already done to determine culpability (culpability as demonstrated by person’s attitude) and usually finds a sufficient act earlier than CL rule.
· meaning, if satisfy CL dangerous proximity, will also satisfy MPC substantial step

· Abandonment? YES – possible
United States v. Jackson – p. 666 (MPC approach) 

· Facts: 

· June 14 – D drove around picking up 3 other people, and had a sawed-off shotgun, shells, materials intended as masks, and handcuffs to carry out the bank robbery. But, they called off the robbery and rescheduled b/c tellers were separating the weekend deposits and many people were still inside.

· Before second attempt, one of the robbers was arrested and told police of their plan to rob the bank on June 21. 

· June 21 – FBI surveilled the bank and saw a car matching description provided and 3 men inside matching the description. Saw 1 man stop in front of the bank and return to the car and the car drove and up and down the street (at some point Ds switched to fake license plate). After 30 mins, car started driving towards the bank but Ds detected FBI but were all arrested.

· FBI found in the car: black and red plaid suitcase, 2 loaded shotguns, revolver, handcuffs, and masks

· Issue: whether Ds’ actions showed attempted robbery or were merely engaged in preparations?

· Holding: Ds’ actions showed attempt robbery under MPC
· MPC requires in addition to attempt MR (purpose) that an act be a substantial step in a course of conduct designed to accomplish a criminal result 
· to be a substantial step requires it to be strongly corroborative of criminal 
· focus on what D has already done 
· even if further major steps must be taken before the crime can be completed, MPC rule does not preclude a finding that the steps already undertaken are substantial

· Trial judge found that on June 14 and 21, Ds actions showed seriously dedication to committing the crime and their actions passed the stage of preparation (they would’ve robbed bank had they not been dissuaded by certain external factors (ex: breaking up of weekend deposits and crowd of people on June 14, and detection of FBI agents on June 21) 

· D’s conducts: (1) surveillance the bank to commit bank robbery and (2) had the equipment (guns, handcuffs, masks) to do so (specially designed for such unlawful use and could serve no lawful purpose under the circumstances)

· under MPC approach, either conduct standing alone was sufficient as a matter of law to constitute a “substantial step” if strongly corroborated their criminal purpose

· Jackson analysis under CL Dangerous Proximity to Success:

· defense 
· focus on that these Ds were amateurs – they are all talk and no game 

· they never even entered the bank

· these guys were never going to commit the robbery – always find excuses 
· ex: June 14 – the excuse was there were people (there will always be ppl at the bank) and the deposits were being broken up (which frequently happens

· prosecution:

· these guys are experience crew and detected FBI agents (who were being very secretive)

·  had it not been for FBI, they would’ve finished the crime

US v. Harper (note case – p. 669)

· Facts: Ds were found in a car parked in a lot adjacent to a bank. Police found 2 handguns in a bush 6 feet from their car and also found stun gun, surgical gloves, and ammunition in car for the 2 guns. ATM camera footage showed one of the Ds used stolen ATM card to withdraw $20 but did not remove cash b/c it would create a “bill trap” causing ATM to shut down and summon techs to fix it (response time between 45 mins – 90 mins). 

· Prosecution: D deliberately set the “bill trap” in order to rob the techs of the money in machine when they arrived to fix ATM
· Appellate court: Reversed attempted robbery conviction as 

· too uncertain for attempted robbery

· too much time delay (45-90 mins for tech to show up)

· the victim (tech) isn’t even there when Ds were arrested

· Ds did not take a substantial step that unless frustrated, the crime would’ve occurred 

· Robbery was in the future and Ds never made a move towards the victim to accomplish the criminal portion of their intended mission

· Ds’ actions here were different from US v. Moore where D was apprehended walking toward the bank wearing ski mask, carrying globes, pillowcases and concealed loaded gun
· there, Moore’s actions were a true commitment towards robbery which would’ve happened if Moore entered the bank

· here, Ds did not reach that stage as they had to wait 45-90mins for ATM techs to arrive before they can commit robbery and when they were apprehended, this time had not expired yet

· court distinguishes difference between causing a bill trap (which results in the appearance of potential victims) and moving towards such victims with gun and mask (Moore)

US v. Joyce (note case -p. 670)
· Facts: Joyce agreed to cocaine deal and flew with $22K in cash. Met undercover cop in hotel room. Cop refused to unwrap the package despite Joyce’s repeated demands that will only show $$ when see the drugs. Joyce left without completing the deal and not showing $$ and arrested as tried to leave hotel.
· Appellate court held that Joyce’s act was insufficient for attempt – abandoned prior to commission of a necessary and substantial step to effectuate the drug deal.

· In drug deal, court says for there to be commitment to the drug deal, need to be able to show the money 
· here, facts do not show D committed to going through with the drug deal – D never showed $$
· facts only showed there was preliminary discussion regarding the purchase of cocaine
· Court is unpersuaded by prosecution’s claim that Joyce would’ve purchased cocaine had the package been open – D’s motive for refusing to purchase cocaine is no different than had be refused to purchase b/c of the price 

· although D might’ve been tipped off that seller was an undercover cop when refusing to open package, this increased awareness of the risk of apprehension does not convert acts that mere preparation into an attempt
Hypo: US. v Still
· Facts: Witness sees D in his van, which was parked in the parking lot of strip mall that included a bank, putting on blond wig. Witness is suspicious and call police.  When police arrives in marked car, D takes off running and is arrested.  

· D says “you did a good job, caught 5 mins before I was going to job a bank. The van is stolen. What do you get for auto theft around here?”

· in van, police finds a hoax bomb, pouch with demand note, wig, radio scanner tuned to local police dep frequency, a number of drafts of demand notes

· question: is this an attempted bank robbery?

· MPC substantial steps? 
· prosecution

· he’s done a lot

· defense

· he didn’t even enter the bank – not even heading towards the bank 

· there are not facts supporting the firmness that he was going to commit a bank robbery (could’ve been going to any store)

· CL dangerous proximity - no
· **for bank robbery, courts (under both approach) require some physical proximity to the location of robbery/victim

Abandonment (aka. “renunciation”) – Affirmative Defense
· Abandonment is an affirmative defense under MPC jurisdiction and requires D to provide w/ evidence that she had a true change of heart (voluntarily withdrew) with respect to carrying out the planned crime. If successful, despite D committing an act that was a substantial step, D is not liable for attempt.
· D may avoid liability for attempt even after committing a substantial step if D then voluntarily abandons or prevents the commission of the planned crime

· MPC 5.01(4) Renunciation of Criminal Purpose

· key: voluntary withdrawal or renunciation

· the circumstances must manifest a “complete and voluntary renunciation of [D’s] criminal purpose”

· if D’s decision to abandon is deterred by law enforcement or b/c too difficult to accomplish at that time and place ≠ voluntary withdrawal

· CL rule – once you committed a crime, you committed a crime (no abandonment)

· ex: you go to the bank and robbed the bank but then change your mind and give the $$ back ( under CL, you still committed robbery

· dangerous proximity to success – attempt act requirement happens later in the continuum and once you do it, it is done

Preparatory Offenses and Attempt
· burglary is a preparatory offense

· burglary offense is complete upon breaking and entering with MR of intent to commit a future crime 

· to be convicted of burglary does not need D to actually commit the crime 

· this allows conviction prior to ultimate crime

· there can be attempted burglary

· assault is a preparatory offense – p. 662

· assault usually includes an attempt to commit battery and in most jurisdictions extend assault to include conduct that deliberately places another in fear of a battery, even in the absence of intent to carry out the attack

· MPC extends the crime of assault to cover such conduct, but only under limited circumstances – MPC S. 211.1(c)
· Stalking offense (p. 662)

· relatively new offense

· offense that can be committed prior to crime of violence 

· challenge is drafting a statute that criminalizes the targeted misconduct w/o excessive vagueness and w/o sweeping in constitutionality protected activity (ex: speech)
· CA Penal Code: stalking requires

· (1) willfully + malicious +repeatedly follows or harasses another,
· (2) with credible threat, 

· (3) intent to put person in “reasonable fear” (objective), and 

· (4) person needs to actually be in fear (subjective)

· Can you have attempt at preparatory offense?

· depends on the offense

· ex: attempted burglary

· someone who is lurking around buildings a night with tools that usually used to commit burglary – could be enough for attempted burglary

· ex: hard to have “attempted” stalking

McQuirter v. State (effing racist case) – p. 657  
· Facts: white lady thinks McQuirter (D) was following her intending to assault and rape her. D testified that he came to that area (which is foreign to him b/c of segregation) and was looking for his friend.
· alleged offense: assault with attempt to rape
· jury instruction at the time “jury should be instructed to give due consideration to the manner of the slave”

· defense strategy for McQuirter – if there is fact of prejudice out there, do you use it as defense counsel?

· McQuirter didn’t do anything that was a crime and Mrs. Allen has relied on stereotype that black men like to rape white women and misread the entire situation and McQuirter’s actions. 
· McQuirter is afraid because he is in a part of town where he is not supposed to be.

· McQuirter confessions – he confessed twice saying he was going to rape her and kill her

· he is confessing to an offense that would get him killed – how plausible is it that he would just confess to this type of crime without any police coercion
· McQuirter is the case that supports the Equivocality Test – the act needs to clearly, on its face, show crime is about to be committed (if applied Equivocality Test to McQuirter, D is clearly not criminally liable)
Attempt – MR (“purpose”)

Step 1: Determine if offense is a “result” or “conduct” offense

· Result Offenses

· result offenses are those which have an explicit statutory requirement that to be guilty, the accused must cause a particular physical harm to person or property 

· murder is the classic example – you have to end a life with your action

· requires physical harm – not emotion or psychological harm

· statute has to actually state the result

· Conduct Offenses

· All offenses without an explicit, statutory requirement of physical harm done to person or property are conduct offenses.
· **to distinguish between result and conduct offenses, the focus is all on the statute’s language (if it requires physical harm to person or property) – it is NOT about whether the defendant actually did physical harm in the present case**
Step 2: MR Rule for:

(A) Attempts at Result Offenses (“purpose” ( result)

· attempt at result offense, there must be purpose to achieve the result and any other MR required for the underlying offense

· i. prosecution must prove that defendant acted with the purpose to accomplish the result (attempt MR), and also meet

· homicide is the quintessential result offense

· conscious object to achieve that result
· ex: in Smallwood, did D act with purpose to end life when he committed rape on 3 women without using protection even though he knew he was HIV+ 
· D did not acted with purpose to kill – he acted with purpose to commit rape but no other facts showing it was his conscious object to kill these women (cannot infer purpose to kill from merely purpose to rape)

· ex: in Hinkhouse – D actively concealed his HIV status, refused to wear protection, stated that “if he were HIV positive, he would spread the virus to other people” – enough for purpose to kill MR

· ex: in Caines – D jabbed a used syringe into victim’s arm screaming “I’ll give you AIDS” – enough for purpose to kill MR

· ii. All other MR required for the underlying offense, if any (MR required for a completed offense)

· note: IF there are any strict liability elements in the underlying offense (ex: such as classification of location as a residence for burglary) these will be strict liability for an attempted burglary as well
· Rule: for all attempted homicide, attempted MR is purpose to kill (Smallwood)

· D must’ve acted with purpose to kill

· thus, only offenses for attempts at purpose to kill murder or purpose to kill manslaughter

· in deciding if there is a purpose to kill, motive may be helpful

· need evidence of purpose to kill and cannot solely infer purpose to kill from underlying offense (ex: rape)

· we exclude from attempt murder category:

· depraved heart murder

· involuntary manslaughter

· felony murder

· recklessness

· Attempted murder charge requires a HIGHER MR than a completed murder/manslaughter charge
· why do we have higher MR (purpose of kill) for attempted murder when compared to completed homicide?

· “attempt” = achieving something – sounds very similar to “purpose to” “conscious object to”

· attempt murder = trying to kill = purpose to kill MR

· also, w/ attempt, the killing doesn’t happen so we don’t have evidence of D’s subject intent – so needed higher MR

Smallwood v. State (HIV rape case) – p. 644

· Fact: D is being charged with attempted murder in each of the 3 rape cases b/c he was HIV positive, he was warned about having unprotected sex, but D still raped 3 women without protection, which increased chances the victims will get HIV, and then AIDS (which results in death). D is challenging not sufficient MR for intent to kill.

· note: at the time of the case, everyone believed that if you got HIV = very likely you will have AIDS = will die in 10-15 years

· Attempted murder case b/c none of the victims died.

· Fact-change: one of the victims died from AIDS (b/c of HIV)

· would D be guilty of murder/manslaughter? Yes

· D meets depraved heart murder – reckless (putting victim at risk to contracting HIV) and extreme indifference 

· D also meets involuntary manslaughter (gross negligence)

· Issue: what MR is required for attempted murder?

· Held: attempted murder MR requires purpose to kill MR - in order for D to be convicted to attempted murder, D must’ve have acted purpose to kill MR 

· Takeaway:

· in deciding if there is a purpose to kill, motive may be helpful 

· “Smallwood’s actions are wholly explained by an intent to commit rape and armed robbery, the crimes for which he has already pled guilty…”  p. 646

· motive for the attack was rape, not purpose to kill

· unlike in Raines case that court mentioned, point gun at a person’s head infers purpose to kill

· need evidence of purpose to kill (from spreading HIV to victims) and cannot solely infer purpose to kill from rape or sexual offense 

· in order for Smallwood to have purpose to kill, there must be facts showing a desire to spread AIDS

· ex: in Hinkhouse – D actively concealed his HIV status, refused to wear protection, stated that “if he were HIV positive, he would spread the virus to other people” – enough for purpose to kill MR

· ex: in Caines – D jabbed a used syringe into victim’s arm screaming “I’ll give you AIDS” – enough for purpose to kill MR

· here, none of this extra facts are shown, and cannot infer purpose to kill solely based on the sexual offense (rape)

(B) Attempts at Conduct Offenses (“purpose ( act)

· attempt at conduct offense, there must be purpose to do the act and any other MR required for the underlying offense

· i. prosecution must prove that Defendant must purposely seek to commit the voluntary act required for the underlying offense (attempt MR); and also meet

· ii. All other MR requirements for the underlying offense, if any (MR required for a completed offense)

· note: IF there are any strict liability elements in the underlying offense (ex: such as classification of location as a residence for burglary) these will be strict liability for an attempted burglary as well
Examples

Attempted Burglary

· Statute: whoever knowingly enters or remains unlawfully in a building with purpose to commit a crime therein
· Step 1 - determine if burglary is a result or a conduct offense. 

· Burglary is a conduct offense because the offense as statutorily defined does not require proof of a particular physical harm to person or property

· follow attempt MR rule for conduct offenses 

· Step 2 - MR for attempts at Conduct Offenses:

· i. Defendant must purposely seek to commit the voluntary act required for the underlying offense (attempt MR); AND

· voluntary act = enter or remain ( “purpose” to enter or remain in a building

· ii. All other MR requirements for the underlying offense (unchanged from complete offense)

· Knowing that the entry or remaining is unlawful, and
· Purpose to commit a crime therein 
Possession of Unlicensed Firearm

· Statute: knowingly possess a firearm (MR element) without required license (SL element) 
· Question: What MR for an attempt at this offense? Meaning, for each element of the offense to attempt to possess an unlicensed firearm, is there a MR, and if so, what is it?
· Step 1: conduct or result? 

· conduct offense b/c statute does not require physical harm to person or property

· Step 2: MR rule for attempt conduct offense

· Act: possess a firearm

· MR:

· purpose to do that voluntary act = purposely to possess a firearm (attempt MR)

· knowing that it is a firearm (complete offense MR)  

· w/o required license (complete offense MR – SL)

Possession of Methamphetamine 

· Statute: knowing possession of a controlled substance (MR element) + proof that the substance is methamphetamine (SL element)
· Facts: DEA at airport and they discover a large qty of meth in a suitcase that is checked for a flight. They track it to the destination and watch a man (D) who seems to be tracking the suitcase as it rotates on the conveyor belt and man walks to that suitcase. But, before D grabs it, he turns around and tries to leave. DEA agents arrest D who seemed to be claim suitcase.

· Question: Can D be convicted of attempted possession of meth?

· Step 1: conduct or result?

· conduct offense – b/c no statutory requirement of physical harm done to person or property from the meth

· Step 2: MR rule for attempt conduct offense

· Act: possession of suitcase (b/c it contains a controlled substance)

· MR:

· purpose to possess suitcase (attempt MR)

· knowing possession of controlled substance (complete offense MR)

· proof that substance is meth (complete offense MR – SL)

· Analysis

· purpose to possess suitcase?

· defense: he thought the bag was his but when he walked up to it, realized it wasn’t his suitcase so walked away

· prosecution: he tracked the bag and walked towards it, decided to abandon when realized agents were watching him

· knowing possession of controlled substance

· knowledge that suitcase contained a controlled substance 

· defense: no facts indicating he knew suitcase contained controlled substance

· proof that substance is meth – SL 

· prosecution only need to prove substance is meth

Dangerous Driving

· Statute: driving in an unreasonably dangerous manner (negligence MR)

· Step 1: Is this a conduct or result offense?
· dangerous driving is a conduct offense b/c no explicit statutory requirement requiring accused to cause a particular physical harm to person or property

· Step 2: what is the attempt MR for conduct offense?

· act: driving 

· MR: 

· purpose to drive

· negligence: D’s driving, viewed objectively, is dangerous

· Application to hypos:
· Facts: truck driver knew that he needed to fix the brakes on his truck but he doesn’t. As he is driving and just about to come down the hill (which faces a school), police pulls him over while he is stopped on the driveway.

· purpose to drive: 

· prosecution needs to prove that he had a purpose to pull out of the driveway to go on the road

· negligence: 

· prosecution needs to prove that had he pulled out and been on the road, he should’ve been aware that it was a long decline and his truck had bad brakes, it would’ve been unreasonably dangerous to drive down that hill which faces a school 
Drunk Driving

· Statue: driving with blood alcohol of 0.08 or above (0.08 is SL)
· Facts: D is at a party and drinks at the party. D leaves the party and gets into his car, But, before D starts driving, police stops him. Can D be convicted of drunk driving? 
· Step 1: conduct or result offense?

· conduct offense b/c statute does not require physical harm to person or property

· Step 2: attempt MR

· act: drive

· MR:

· purpose to drive 

· blood alcohol 0.08 – SL 

· Analysis:

· Purpose to drive

· prosecution needs to prove that D had the conscious object to start the car and drive the car (when he was stopped, it was his purpose to drive had he not been stopped)

· if facts show that he tried to get the car started – then easier case for prosecution

· but, if no facts showing he tried to start car (ex: he just sat inside and did nothing) – then defense has an argument that no purpose to drive (ex: he was trying to take a nap)

· blood alcohol 0.08 – SL (prosecution only need to prove that D’s blood alcohol was 0.08 or more)

· thus, an individual can be convicted of attempted driving while drunk even if the individual didn’t know s/he was drunk 
Attempt at underage sex

· conduct offense and underage is SL

· all prosecution needs to prove is purpose to engage in conduct (sex) and SL as to the age element

Receiving stolen property:

· Statute: taking possession of property knowing it is stolen

· conduct offense

· attempt? yes – if the person didn’t complete taking possession (trying to take possession but was stopped before taking possession)

· MR

· purpose to receive

· knowledge property is stolen

“Impossibility” MPC

· Impossibility doctrine comes into play when it would have been impossible for D to have successfully committed a crime, but D may still be liable for attempt if D committed sufficient act with required MR. 
· bottom line: ends up being an attempt
Analysis framework:

Step 1: Can D be convicted of complete offense? 

· requires “no” to move to step 2
Step 2: ID the missing element 

· missing element is the part of the underlying offense that could not be satisfied because the actual circumstances were different than what defendant believed

Step 3: Attempt analysis: 

· (i) Act + MR for attempt at the offense 

· Act = voluntary act

· MR attempt

· MR for complete offense

· (ii) for missing element – does hypothetical reasoning satisfy? 

· usually replicate for missing element

· “hypothetical reasoning” means we look at situation the way D thought it was and if that were true, would that satisfy the missing element? 

· if “yes” – satisfy attempt offense

· if “no” – does not satisfy attempt offense

People v. Dlugash – p. 678
· Facts: D and 2 other men (Bush and V) were bored and got very drunk. Bush first shot V in the chest and then D also shot the V. But, when D shot V, uncertain is V already died from Bush’s shot.

· Issue: whether D can be held for attempted murder when victim might’ve already been dead when D shot him?

· causation is at issue – can’t cause a person’s death if the person is already dead

· prosecution did not prove beyond reasonable doubt that victim was alive that victim was alive at the time D shot the victim – D cannot be charged with murder

· can D still be convicted of attempted murder?

· Court held D liable for attempted homicide

· Attempted homicide analysis:

· act: here, D committed the last step (shooting V), so under both approach, sufficient for act

· MR: homicide is a result offense - purpose to kill

· Court says there is evidence of MR purpose to kill 

· Impossibility analysis:

· Step 1: ID the missing element – the “live person” element 

· need live person to be killed in order for there to be a homicide conviction

· Step 2: attempt analysis

· Act + MR for attempt – see above

· Missing element – Aliveness of victim

· “hypo reasoning” means we look at situation the way D thought it was and if that were true, would that satisfy the missing element?

· D thought that G was alive – if G were alive, satisfy missing element – satisfy attempted murder
MPC “impossibility” Examples
statute: receiving stolen goods, knowing them to be stolen
· hypo: D buys expensive Rolex watch for extremely low price. D believes he is buying a stolen Rolex watch but turns out the person doing the sale is a police officer and Rolex being exchanged for $ was lawfully possessed by officer (watch never stolen)

· Can D be convicted for completed offense of stolen property? No, b/c the watch was not actually stolen – D cannot be convicted of completed offense

· Can D be convicted for attempted offense?

· ID missing element – property actually being stolen

· attempt analysis:

· Act – D took full possession and received the watch

· MR 

· MR attempt – conduct offense (b/c no requirement to property or person) – purpose to receiving watch

· yes – took actual possession

· knowingly the watch is stolen – here, facts suggest full awareness watch is stolen 

· “hypo reasoning” – looking at D’s perspective, if D believed it to be stolen, and if true, then satisfy the missing element for attempt to receive stolen good

· Yes – D can be convicted of attempted offense
statute: purposely shooting a deer, knowing it to be out of season
· D shots at what he believes to be a deer, but turns out to be a stuffed animal. D knows out of hunting season.
· Can D be convicted of completed offense of shooting a deer out of season? No, b/c no live deer, it was actually a stuff animal. 

· Can D be convicted of attempted offense?

· ID missing element – live deer

· attempt

· Act – met b/c D pulled the trigger

· MR – purpose to kill deer

· based on conduct, can prove purpose to kill deer

· “hypo reasoning” – if D believed deer was a alive, if deer was actually alive, then missing element is satisfied

· Fact change: D looks through gun and says to buddy “look it’s a dummy deer”

· different case than above b/c D believed the deer to be a non-alive deer

· D doesn’t have purpose to kill live deer – no MR

· hypo reasoning: D’s believe was “stuffed” deer (not alive deer) and there is no crime of shooting a stuffed deer out of season
Statue: drug distribution within 1000 feet of public school 
(assume w/in 1000 feet element is strict liability element but MR for drug distribution)
fact: undercover agent meets with D and arrange sale of cocaine across from high school and D says “I’ll be there”. D shows up with cocaine to sell to undercover agent at the old high school building (D isn’t aware that old high school building has been shut down and a new high school is 200 feet away). Although drug transaction takes place but there is an issue with the 1000 feet element.

· Can D be convicted of the completed offense? No, b/c transaction occurred more than 1000 feet away from the open school.  to be convicted of completed offense requires school to be open.

· Can D be convicted be convicted of attempt offense? 

· ID missing element – ‘within 1000 feet’ (presume school is open)
· attempt analysis

· act – yes, D he actually distribute drugs (sold drugs)

· MR

· purpose to distribute/sell drugs - yes

· knew of drug distribution – yes

· strict liability – 1000 feet – at issue 

· hypo reasoning – if D believes school was open, and assuming what D believes to be true would satisfy the “within the 1000 feet of public school”  

· **this shows that hypo reasoning does NOT mirror MR as the 1000 feet element is strict liability for MR**
driving with open container of alcohol (Calif. only) 

Fact: CA driver is stopped by police and driver believed he was holding an open beer. As it turns out, D’s friend handed him a root beer (non-alcoholic).  

· Can D be convicted of complete offense of driving with open can of alcohol? No, b/c to be convicted required D to actually have alcohol.

· Can D be convicted to attempt to drive with open container of alcohol?

· ID missing element – alcohol 

· Act: -yes, D was driving

· MR: yes, purpose to drive (MR for conduct attempt offense)

· Hypo reason – If D believes open container was alcohol, and if this was true, then satisfy missing element ( D can be convicted of attempted offense

· Fact Change: assume in TX – can drive with alcohol

· CA driver gets stopped by TX ranger. Rest of facts are the same. 

· no law against driving against driving with open container of alcohol

· true impossible scenario 

· there must be a valid law in the jur where all elements are met

· cannot hypothesize a crime!

· here, although D thought he was committing a crime when state has no law that criminalize this conduct, then D cannot be convicted to attempt offense!

Rape

· Rule: rape is a sexual intercourse by force or threat of force against the will and without consent of the other person
· Rape offense has no MR requirement

· most successful rape cases prosecuted are stranger rape cases, BUT, most rape cases are acquaintance rape cases

· common in rape cases: 

· fact contest – what happened (2 different stories – one of consent and one of coerced/threat)

· responsibility contest – who is at fault for this interaction going wrong 

· once judgment of responsibility is made, that affects the fact contest

Approach (A): In extrinsic force jurisdictions like Maryland (see State v. Rusk, text p. 364), RAPE is:

Three essential elements of rape are required in most extrinsic force jurisdictions:

1. Sexual act (specified in statute – ex: intercourse or other specified sex act) &

2. victim nonconsent (against the will of the victim) OR victim incapable of consent and defendant has notice of incapacity (ex: victim unconscious by intoxication or mentally incapable of making informed consent) &
a. note: this is not MR

b. nonconsent is merely about whether victim wanted to engage 
3. assuming victim capable of consent, sexual act done by force or threat of force, meaning either (2 ways to prove force)
a. direct physical force (sufficient to preclude or overcome victim resistance) OR
b. threat sufficient to cause reasonable fear in victim (such that it precludes or overcomes resistance)
i. in Rusk, this was the issue - were there enough of a threat to cause reasonable fear in the victim 

ii. majority says by virtue of his light choking, taking away her keys, pressuring her, and her asking if he will kill her = threat which all show reasonable fear and thus, D should’ve been aware of her fear and should’ve been aware of her nonconsent
Approach (B) Non-extrinsic force jurisdictions like California (see People v. Iniguez, 7 Cal.4th 847 (1994), RAPE is: 
1. sexual act (intercourse or other specified sex act) AND
2. nonconsent (against the will of victim) AND
3. where victim is incapable of consent and defendant has notice of incapacity, OR 
4. by force or threat of force (3 ways to prove force)
a. direct physical force (sufficient to preclude or overcome resistance) OR 
b. threat sufficient to cause reasonable fear (that precludes or overcomes resistance) OR
c. *sexual act where defendant reasonably should have been aware of victim nonconsent
i. *this is the difference from above – MR of negligence of victim nonconsent
ii. People v. Iniguez (briefly lecture) – did not assign this case
1. victim was going to be married next day, V was staying with her aunt and her aunt’s boyfriend (D) attempted to rape V. D knew that V did not consent. 
2. Court stated that even though V didn’t verbally or physically resist, D did not overtly use extrinsic force BUT, D should’ve known of V’s nonconsent and that was sufficient for rape conviction
State v. Rusk – p. 364

· this case involved merits of the case – meaning court is reviewing whether there were enough facts to support conviction (not a case about jury instructions)

· 2 POV – fact contest – important as jury verdict results from which version jury believes

· Victim/Pat’s story

· non-consent encounter from start to finish

· she didn’t want to have any sort of romantic and sexual relations with Rusk

· she was in fear that she will be killed if she didn’t comply and she was choked 

· when Rusk asked for her number and to see her again, she agreed but solely to get out there as soon as possible with no intention to see him again

· D/Rusk’s story 

· consensual encounter from start to finish

· Pat is only remorseful/unhappy after having sex

· Rusk never choked her

· jury decided beyond a reasonable doubt in Pat’s version of the story 

· on appeal: were there enough facts beyond a reasonable doubt that Rusk committed the offense?

· do we think Rusk understood/believed he was raping Pat?

· Rusk’s priority for the night – getting laid ( like in Prottopappas (priority was on making money), Rusk’s priority hinders his ability to acknowledge and be aware of Pat’s nonconsent 

· Rusk probably knew he was pressuring her but thinks this is normal as all men do it, then Rusk never understood that this was unlawful pressure 

· then is Rusk culpable if he was never subjectively aware of wrongdoing? 
· Yes, although he was not subjectively aware what he did was unlawful, Rusk’s conduct showed moral disregard 

· Dissent shares Rusk’s thinking – nothing happened that would put him on notice of how badly he behaved

· dissent’s inquiry is on pat’s conduct –or rather what she didn’t do

· dissent calls Pat’s fear as “mere unwillingness” – mere words is not enough

· guys can be aggressive and assert pressure (as long as don’t use violence) and it’s the woman who draws the line

· note: majority and dissent all agree that Pat did not consent – but issue in case is whether Pat had a reasonable fear such that she didn’t have to show resistance and be able to satisfy the “force” element

· practice pointer - who do you want on the jury?

· research has shown that women are by far the harshest when judging other women

· need to be careful and do research on how people could behave
4. AFFIRMATIVE DEFENSE
· affirmative defenses are separate from the act/MR/causation/other essential elements of the offense

· this means, there could be sufficient act, MR, causation, and other essential elements for offense BUT D can still have acquittal b/c of an affirmative defense

· justification and excuse distinction of affirmative defense theories:

· self-defense is usually thought of a “justification”

· but, can also be an excuse, depending on whether the actor’s reasonable belief is well founded

· justification when actor’s reasonable belief is true

· excuse when actor’s reasonable belief is mistaken

· insanity is usually thought to “excuse” 

· burden of proof 

· prosecution must prove beyond a reasonable doubt all essential elements of offense has been met
· for affirmative defenses
· burden of production to raise affirmative defense issue: D has burden to produce some proof of self-defense
· burden of production met if there is enough evidence to raise a reasonable doubt

· burden of proof:
· self-defense - burden switches to prosecution to rebut/disprove self-defense beyond reasonable doubt to rebut self-defense (i.e. D did not act in self-defense – did not honestly and reasonably believe in the necessity of defensive force)
· rule in many jurs (including CA)

· some jurs require D to prove self-defense by POE

· insanity – defense has burden to prove insanity beyond reasonable doubt 

· many jurs (including CA)

· jurs gets to decide which party has the burden of proof for affirmative defenses

Affirmative Defense: Abandonment – MPC Attempt 
· Abandonment is an affirmative defense under MPC jurisdiction and requires D to provide w/ evidence that she had a true change of heart (voluntarily withdrew) with respect to carrying out the planned crime. If successful, despite D committing an act that was a substantial step, D is not liable for attempt.
· D may avoid liability for attempt even after committing a substantial step if D then voluntarily abandons or prevents the commission of the planned crime

· MPC 5.01(4) Renunciation of Criminal Purpose

· key: voluntary withdrawal or renunciation

· the circumstances must manifest a “complete and voluntary renunciation of [D’s] criminal purpose”

· if D’s decision to abandon is deterred by law enforcement or b/c too difficult to accomplish at that time and place ≠ voluntary withdrawal

· CL rule – once you committed a crime, you committed a crime (no abandonment)

· ex: you go to the bank and robbed the bank but then change your mind and give the $$ back ( under CL, you still committed robbery

· dangerous proximity to success – attempt act requirement happens later in the continuum and once you do it, it is done
Affirmative Defense: Self-Defense

· Rule: whoever honestly and reasonably believes that s/he face an unlawful and imminent peril of death or serious bodily harm and a deadly response is necessary has the right to use deadly force in self-defense
· idea of self-defense comes from “necessity” - I had to do it b/c of the circumstances at that time
· I had to use force in order to save myself or save another person
· in accessing necessity, 2 perspective that needs to be reconciled:

· look at necessity as viewed by D at that time – what did D understand about the situation at the time 

· hindsight – need to take into account info discovered after the fact

· self-defense is about fear

· similar to provocation, which was mostly about anger 

· in provocation, we asked when we can mitigate murder to manslaughter when person was angry

· in self-defense, if D’s fear is justified, then results in complete exoneration 

· **same fact-pattern can give rise to self-defense and provocation**

· defense usually ask for self-defense and if that doesn’t work, argue for provocation

· fear and anger are very intertwined – usually, fear is first followed by anger
· self-defenses cases can be used for provocation (explosion of justified anger)

· Categorial approach – might work

· Maher approach – could work

· MPC EED – definitely work

· self-defense claim by D: I feared for my life (I thought victim was going to kill me)

· “the victim was a bad person, someone we shouldn’t feel too bad about, he was scary and violent” ( the moral status of the D and victim makes a big difference to the jury 

· self-defense claim also involves evidence – what evidence can defense use to prove self-defense?

Elements: Defendant must
· 1. (a) honestly and

· (b) reasonably believe that s/he faces a threat that is

· 2. (a) imminent and

· (b) unlawful, and that

· (c) the force used in response was necessary/proportionate to the treat.

· **requirements of “honest and reasonable belief” apply to 3 elements of (a) imminent, (b) unlawful, and (c) necessity/proportionality
Honest Belief

· Rule: 

· subjective element

· whether D’s belief was honest (sincere)?

· prosecution argues that D committed an act of violent aggression motivated by animosity toward the victim, rather than an action to defend against a perceived threat

· defense argues that D used force only in response to a threat posed by the victim (emphasize facts to support this)

· evidence/facts to support honest belief:

· defendant’s past experience in same/similar crime, and/or against same individual
· physical attributes of defendant and victims

· BWS evidence – defendant is telling the truth about critical events and that his/her belief about imminent, unlawful, deadly force is honest
· BWS’s defendant’s past experience

· expert’s testimony 
· allowed to explain that Defendant’s story actually fits a common pattern of human behavior (ex. BWS), even though this usually contradicts common sense view of human nature about likelihood of staying in an abusive & violent relationship

· D’s credibility is booster by the expert that D’s story is common, happens all the time but most ppl just don’t know it

· courts have been unwilling to extend to other types of syndrome outside of BWS

Reasonable Belief

· Rule:

· objective element

· would it be reasonable for a person in D’s situation, knowing what D knows of the circumstances, to believe that the victim posed an imminent, unlawful, threat of deadly force?
· Evidence/facts to support reasonable belief:

· defendant’s past experience in same/similar crime, and/or against same individual
· defense argument: we generally believe that more experience correlates w/ accuracy

· i.e. if you had a lot of experience in a certain type of situation, we expect that person to get better at reading those experiences

· ex: in assessing Goetz’s reasonable belief, jury can take into consideration his past mugging experiences

· prosecution argument: but, past experience provide problematic assessments of danger b/c makes D hyper-sensitive 

· D more likely to be ‘triggered’ by something so innocuous and take a person back to prior traumatic experience causing the person to overreact - 

· physical attributes of defendant and victims

· age
· knowing person’s age is an important factor in assessing level of threat

· generally, we believe there’s an age group where there is a much greater threat (ex: someone who is in their 20s or 30s, compared with someone who is 10 years old or 70 years old)
· gender

· generally, people view gender as a relevant fact in assessing a threat 

· males are perceived to be a greater threat than females 

· relative size/build

· important factor in assessing threat as generally, we think someone who is much bigger in stature to be more threatening compared with someone who is smaller

· but, this is not always the case as smaller folks have “little man syndrome” to over compensate so they can be more violent
· ex: Goetz was so much smaller in stature compared with the 4 youths who approached him
· sympathy factor
· when we are sympathetic, this will influence the final verdict

· ex: G and many like him have been the victims of this type of crime and we feel bad for them – we should cut them some slack

· dress

· this is a less reliable indicator of threat as it does not accurate correlate with threat

· BWS evidence - Defense is allowed to assert that b/c defendant has BWS, s/he can more accurately predict threat/fear, thus her belief of imminent unlawful deadly threat is reasonable
· past experience of BWS’s defendant

· better able to predict imminent unlawful deadly threat

· expert testimony

· expert can state that D has BWS and explain BWS in detail, relating its characteristics to D - only to enable the jury better to determine the honesty and reasonableness of D’s belief

· expert cannot say D’s fear was reasonable

· expert’s testimony might also enable the jury to find that the battered wife, b/c of prior beatings, numerous beatings, as often as once as week, for seven years, from the day they were married to the day he died, is particularly able to predict accurately he likely extent of violence in any attack on her
· Race? Court will not allow “race” to be taken into account when assessing D’s reasonable fear
· prosecution may try to bring up race and how it may play a role (ex: implicit biases) – but courts generally do not like talks of “race” in the courtroom
· but, defense will emphasize that it was not about race, it was about self-defense
Imminent Threat

· action must be taken right away

· common issue is when there is future threat but not immediate harm– not enough

· ex: A aims gun at B saying “I’m going to kill you” = imminent threat of unlawful deadly force – justifies B to use deadly force in self-defense against A

· ex: A unarmed says “real soon I’m going to get my gun and kill you” ≠ imminent threat (even though threat of unlawful deadly force)
· limits to threats that appear on the verge of execution 
· imminent threat only applies to actual confrontation where force was used
Unlawful

· still subject to reasonable analysis 

· individual is entitled to use self-dense to thwart a threat of reasonably believed to be unlawful

· mistakes are permitted, if reasonable

· ex: men breaks into a house in the early morning wearing dark clothes, brandishing guns and threatens to shoot – house owner is justified in using self-defense if she reasonably believes she faces an imminent and unlawful deadly force (even if it turns out the intruders were police)
Necessity/Proportionality

· force used must be proportionate to the threat faced
· to be necessary, user of deadly force must reasonably believe that s/he faces deadly force

· user of non-deadly force must reasonably believe that s/he faces threat with non-deadly force

· “deadly force” is a force that an individual uses with purpose to inflict death or serious bodily injury, or with awareness that it is likely to cause death or seriously bodily injury
· under current law, a person is deemed to use deadly force whenever s/he knowingly creates a substantial risk of inflicting great bodily harm

· generally, use of deadly weapon = deadly force

· ex: A reaches into his coat to get gun while saying “I’m going to shoot you” = threat of deadly force
· ex: punches or kicks by professional boxer against untrained person = deadly force 

· but, if deadly weapon merely displayed in defensive gesture, not deadly force as suggest deadly force might be deployed should the other party persist w/ conflict

· “serious bodily injury” includes any threat to basic bodily integrity including sexual assault or kidnapping and often other forcible felonies like armed robbery

· harm to the person both physically and psychologically 

(A) Retreat Rule

· Retreat is the obligation of an innocent person outside the home who wishes to use deadly force in response to an imminent and unlawful threat of deadly force.  Retreat obligation is not required unless the innocent person is fully aware that s/he can retreat in complete safety. 

· comes into play when an innocent party uses deadly force – then, issue is if that person should’ve retreated (did s/he have a prior retreat obligation)?
· retreat rule triggers only when the accused uses deadly force in defense (not about force that accused was trying to defend against) – see element 4

· if uses non-deadly force, no retreat obligation

· retreat rule requires that a person must retreat when s/he is fully aware that s/he can retreat in complete safety (otherwise, no retreat obligation)

· Rule: In order for innocent party to have a retreat obligation prior to using deadly force,

· 1) jurisdiction has to recognize the retreat rule 
· ex: CA does not recognize retreat rule
· 2) the confrontation must happen in a public place (outside one’s home and curtilage); 
· ex: in Abbott, confrontation happened on driveway outside
· 3) individual is an innocent party faced with threat of serious bodily harm or death;
· meaning, if faced with non-deadly force, no retreat obligation (stand your ground)
· ex: initial fist-fight between Abbott and Nicholas – no retreat obligation on Abbott
· 4) individual must be preparing to use deadly force; and
· meaning, if accused does not resort to using deadly force in defense (regardless of whether s/he faces a deadly threat or lesser threat), then no retreat obligation
· ex: in Abbott, when Nicholas came at him with fists, Michael came at him with a hatchet, and Mary came at him with a carving knife ( Abbott has no retreat obligation (can stand his ground and fight) UNLESS he intended to use deadly force in defense 
· after meeting (1)-(4), then retreat rule triggers
· (5) the individual must know with full awareness that s/he can avoid the necessity of using such deadly force with complete safety by retreating
· “know w/ full awareness” = subjective full awareness of the individual 

· this means, if a person is wrongfully attacked, s/he does not need to risk injury by retreating even if s/he could escape with something less than serious bodily injury (requires complete safety)
· Retreat rule is a limited rule 

· MPC states deadly force is not justifiable “if the actor knows that he can avoid the necessity of using such force with complete safety by retreating”

· i.e. if actor does not know for certain that s/he can retreat with complete safety, use deadly force is justified 

State v. Abbott – p. 919

· Facts:
· confrontation between neighbors on their driveway b/c a doorstop
· this is important b/c if confrontation occurred in house or curtilage, then retreat rule does not apply
· retreat only applies when confrontation is in public space
· initial fight – fist fight between Abbott and Nicholas (fist fight = non-deadly)
· there is a way to read the facts that although Abbott landed first punch, Nicholas was the aggressor and since Abbott did not escalate the fight, Abbott would only have retreat obligation if the jurs recognize retreat obligation
· court said “jury could find Nicholas was the aggressor” – aggressor is the one who is at fault for getting the fight going (appellate court reading this case in light most favorable to defense – jury could find Nicholas was the aggressor)
· at this point, does Abbott have any obligation to retreat? 

· NO – retreat obligation is exclusively for the use of deadly force

· Abbott is fully entitled to stand his ground in non-deadly fight

· then, Michael came at Abbott with hatchet and Mary came at Abbott with carving knife (but facts does not clearly show what actually happened afterwards)
· we know that there is some contest for the hatchet and all 3 Scaranos and D were injured by hatchet

· factual issue: is Abbott aggressively using hatchet? 
· jury to decide 

· legal issue: what does retreat rule have to do with this?

· now we are in a deadly force conflict

· Abbott has some level of control over hatchet and hatchet can inflict serious injury

· Court reverses conviction b/c trial court’s jury instruction was wrong (ambiguous)
(B) Aggressor Rule
· about an aggressor’s use of force – raises issues of whether an aggressor has obligation to withdraw in order to use deadly force in self-defense
· (1) who is an aggressor?

· an aggressor is someone who is responsible for starting the violent confrontation. but, another individual can become an aggressor is s/he escalate a non-deadly conflict.
· individual becomes aggressor when s/he engages in an “affirmative unlawful act reasonably calculated to produce an affray foreboding injurious or fatal consequences”
· usually physical but verbal can also rise to level of aggression
· ex: the person who started the physical conflict is the aggressor
· ex: in Abbott, although Abbott landed the first-punch, a jury did find Nicholas as the aggressor

· ex: in Peterson, K in taking P’s windshield wipers was the initial aggressor but when P came out with a gun and threatened K, P became the aggressor and erased K’s initial aggressor status (under MPC rule)
· original aggressor can renounce his aggressor status

· (A) CL Rule: once an individual is an aggressor, s/he is always an original aggressor and cannot use deadly force in self-defense, unless s/he renunciate and withdraw from original violence (requires showing of good-faith withdraw through words and actions to erase original aggressor status)
· issue with CL rule is that it does not adequately address a scenario where the original aggressor starts non-deadly conflict and is met with deadly force

· example: 1. D picks fight with V by shoving V against a wall (D is the aggressor using nondeadly force – V has right to self-defense in using nondeadly force)
· 2. Then, V uses a knife and comes at D (under CL rule, D is not allowed to use deadly force unless D renounces his aggressor status”

· (B) MPC Last Wrongdoer Rule: the original aggressor in the conflict may use deadly force in self-defense against wrongful excessive deadly force by an original victim who has wrongfully escalated the level of violence

· meaning, the last wrongdoer (regardless if original aggressor or original victim) is the one who loses right to use deadly force in self-defense 

· if the last wrongdoer is the victim, then under MPC rule, it essentially restores original aggressor’s right to use self-defense

· in example above, D is still guilty of battery for starting the fight but V is the last wrongdoer and D now has right to use deadly force in self-defense against V’s threat of deadly force with knife
· How can aggressor restore his/her right to use self-defense?

· renunciation: by using words and/or actions that “erase” initial aggressor status 
· fact-specific as depends on initial aggression

· ex: in Peterson, P restores his right to use self-defense if P tells K that he changes his mind, they should work it out without violence, puts gun down, retreats back into his house 

United States v. Peterson – p. 925

· Facts/timeline:

· K take P’s windshield wipers – P protests

· K is the wrongdoer and initial aggressor

· P is entitled to protest

· nondeadly conflict

· P goes back into his house to get gun

· P is entitled to get gun in self-defense

· P emerges w/ gun and threatens K (brought gun + threatened K with words)
· verbal exchange between P and K

· P “if you move, I will shoot…if you come in here I will kill you”

· K “what…do you think you are going to do with that?”

· this event is when P’s self-defense is revoked - first non-deadly conflict is over and a new deadly conflict started by virtue of P coming out with a gun and threatening K 
· thus P is not entitled to use deadly force in self-defense as P is now the aggressor

· K responds by getting out lug wrench from his car and approaches P with wrench raised

· prosecution will argue that K’s aggressor status was nullified by P coming out with a gun and threatening K with death or serious injury (under MPC, P is the last wrongdoer and K has right to use self-defense)

· K responding with wrench is an act of self-defense

· P shoots K 

· issue with case is about the jury instructions but court affirms P’s conviction as no error 
· jury is allowed to decide if P is the aggressor

· how can P restore his right to use self-defense?

· if P renounce - words and/or actions that “erase” initial aggressor status – fact-specific as depends on initial aggression

· ex: P tells K that he changes his mind, they should work it out without violence, puts gun down, retreats back into his house 
People v. Goetz – p. 871

· Facts: D was riding the subway and there were 4 youths (black) in the same cart. D was carrying an unlicensed loaded pistol with 5 rounds. 2 youths approached D stating “give me $5 dollars” (but did not display the screwdriver hidden in their coast). D responded by shooting all 4 youths in rapid successions directly aiming at their bodies. All 4 survived but one that had his spinal cord severed and suffered brain damage.

· D surrendered to the police and made 2 incriminating stmts:

· admitted to illegally carrying loaded handgun for 3 years

· purchased gun in 1981 when he was injured in a mugging and in 2 attacks in 1981 and 1984, he successful warded off attacks by showing his gun 

· D stated that he knew from the smile on the youth’s face as youth asked for money that they were “playing with him” and knew none of the youths had a gun, but he had a fear from prior experiences, of being “maimed”

· D stated his intention at the time to was “murder the 4 youths, to hurt them, to make them suffer as much as possible”

· D told police that if he had more ammunition, he would’ve kept shooting at them and “if I was a little more under self-control, I would’ve put the barrel against his forehead and fired”

· Issue: whether prosecution in grand jury indictment gave correct self-defense instruction to grand jury?

· Held: prosecution properly instructed injury on honest and reasonable fear (objective – how reasonable person react)

· Whether D’s fear was reasonable?

· D’s fear: 4 youths will cause death and serious bodily injury

· Defense want reasonable to go to “reasonable to D” – want subjective element

· court’s issue is that we would only consider what D testified and will result in cases allowing individuals to use deadly force more often

· prosecution want reasonable to be from “reasonable person” – objective element 
· court agrees and references legislature’s intent which requires reasonableness from objective perspective 

· honest and reasonable belief

· reasonable person + what D knew ( how that reasonable person would respond

· evidence D can present for assessing “reasonable fear” for use of self-defense:

· (i) physical movement, size, relevant knowledge the D had about that person…including physical attributes of all persons involved, including D

· ex: Goetz is smaller individual compared with the 4 young men

· (ii) D’s circumstances encompass any prior experiences he had which could provide a reasonable basis for a belief that another person’s intentions were to injure or rob him or that the use of deadly force was necessary under the circumstances

· ex: G’s past mugging

· court allows to consider D’s past experience b/c it goes towards “reasonableness” 
· we generally believe that more experience correlates w/ accuracy

· i.e. if you had a lot of experience in a certain type of situation, we expect that person to get better at reading those experiences

· BUT, past experience provide problematic assessments of danger b/c makes D hyper-sensitive 

· ‘triggered’ by something so innocuous and take a person back to prior traumatic experience causing the person to overreact  - prosecution can focus on this

· (iii) sympathy factor 

· ex: G and many like him have been the victims of this type of crime and we feel bad for them – we should cut them some slack 

· when we are sympathetic, this will influence the final verdict 

· (iv) age – knowing the person’s age in an individual assessing level of threat

· age makes a big difference – there’s an age group where there is a much greater threat 

· (v) relative size – we usually correlate size with threat 

· (vi) gender – male/female – generally, most people view gender as relevant in assessing threat

· male commit vast majority of violence and in particular stranger violence

· (vii) dress – less reliable indicator of threat 

· Underlying race issue: if we have an incidence where we think that race prejudice may be at work (may have been at work in decisions of witnesses, police, prosecutions, or fear that race will do some work on jury consideration) – should this be a discussion in the court room? 

· Race– court will not allow “race” to be taken into account when assessing D’s reasonable fear! 

· but, this doesn’t solve the issue b/c race does play a factor (implicit bias)

· prosecution – fear in this case that will not be successful in the prosecution b/c jury has implicit bias against D, what can prosecution do in its trial strategy?

· jury: 9 White, 2 African American, 1 Latino

· danger with bringing up race, suggesting that people are racially biased tends to have a lot of push back

· courts generally do not like talking about race in the courtroom discussion

· defense will emphasize that it was not about race, it was about self-defense
Threats to 3rd Party & Transferred Intent
· what if a person has legitimate use of deadly force (honest and reasonable) but injures 3rd party?
· most courts use “transferred intent” on self-defense  

· if individual had right to use self-defense against A but B was hurt, self-defense will cover B

· but, limits:

· if use of self-defense was so reckless, negligent, then courts may be able to find reckless and negligent

Defense of others 
· you are allowed to use deadly force to prevent the attack on another person in peril if endangered person in that same circumstance would be justified to use deadly force in self-defense 

· this means, the endangered person must have the same honest and reasonable belief required for self-defense

· in most jurisdictions, even if the endangered person did not have the right to use force, the third party has self-defense claim so long as s/he honestly and reasonably believed in the need to use defensive force  

· honestly feared harm to another and your belief was reasonable

Imperfect self-defense: 

· imperfect self-defense is where D uses deadly force based on honest belief but is unreasonable in that assessment of threat 
· in CA, that will knock murder verdict to manslaughter (voluntary manslaughter)
· in other jurisdictions, it is treated has an involuntary manslaughter (b/c of criminal/gross negligence) 

· MPC jurisdiction: treat as negligent homicide
The Syndrome Challenge for Law

Challenge: How does the psychological explanation of individual behavior by a syndrome (a behavioral science concept) affect the determination of individual criminal responsibility under self-defense rules (which are moral and legal concepts)?
Syndrome (Battered Women Syndrome) – Honest and Reasonable Belief

BWS & honesty of fear (of imminent, deadly, unlawful force) 
Def. tells generally unlikely story re domestic relations* 

BUT story actually fits a common pattern of human behavior (BWS), from expert testimony ( Def. more likely telling the truth about critical events 
*meaning, contradicts common sense view of human nature about likelihood of staying in an abusive & violent relationship 

· D’s credibility is booster by the expert that D’s story is common, happens all the time but most ppl just don’t know it 

· Court says the syndrome is admissible to “honesty” of belief and also goes to “reasonableness” of belief – how does BWS goes to “reasonableness” of belief? See below
BWS & reasonableness of fear (of imminent, deadly, unlawful force)
Def. has BWS = reasonable fear experienced by person with BWS? NO (majority rule, Kelly, Humphrey (California))

Def. has BWS ( enhanced predictive abilities re. violence (maybe) -- in this way, syndrome may support argument of reasonable fear re. imminent, unlawful and deadly violence from V 

· what is jury allowed to do with ‘reasonableness’?

· jury is not allowed to consider the reasonable person has BWS!

· Court in Kelly holds that cannot individualize reasonable person with BWS

· BUT, there is the possibility of allowing BWS to be used to show that it allows defendant to more accurately predict threat/fear (p. 891 “particularly able to predict accurately the likely extent of violence in any attack on her”)

· Defense is allowed to assert that b/c she has BWS, she can more accurately predict threat/fear
A policy question: what’s the best way of presenting social science evidence on domestic violence to help legal decision makers decide on self-defense?
	Social Science Evidence
BWS, OR 
common patterns of DV
	Legal Rule
S-D: honest & Rbl belief facing imminent, unlawful, deadly force


What can expert’s testimony be used for in BWS?

· limit the expert’s testimony to the issue of “reasonableness”

· expert cannot express the opinion that D’s belief on that day was reasonable 

· what expert could state was that D had the battered-woman’s syndrome and could explain that syndrome in detail, relating its characteristics to D, but only to enable the jury better to determine the honesty and reasonableness of D’s belief

· expert’s testimony might also enable the jury to find that the battered wife, b/c of prior beatings, numerous beatings, as often as once as week, for seven years, from the day they were married to the day he died, is particularly able to predict accurately he likely extent of violence in any attack on her 

· this conclusion significantly affect the jury’s evaluation of the reasonableness of D’s fear for her life
State v. Kelly – p. 887

· case about domestic violence – battered women syndrome (BWS)

· explanation of BWS is psychological aspect and criminal law needs to somehow use this to decide on D’s choice in killing spouse

· 2 different views of the evidence:

· Kelly’s testimony – husband is the drunk and very abusive 

· prosecution’s version: presented D as the aggressors, no pre-tense of self-defense 

· D started the initial fight, while she was restrained by bystanders she stated that she intended to kill him, and chased and stabbed him w/ scissors 

· prof says prosecution’s versions of what happened is a good case for provocation 

· Defense wanted to call on expert testimony re. BWS but denied by trial court

· issue: to what extent can defense bring in the expert opinion re. BWS?

· how do we use BWS evidence in a useful way in determining D’s “honest” and “reasonable”  belief? 

· Appellate court says expert testimony should be introduced 
· expert cannot express the opinion that D’s belief on that day was reasonable 

· what expert could state was that D had the battered-woman’s syndrome and could explain that syndrome in detail, relating its characteristics to D, but only to enable the jury better to determine the honesty and reasonableness of D’s belief

· expert’s testimony might also enable the jury to find that the battered wife, b/c of prior beatings, numerous beatings, as often as once as week, for seven years, from the day they were married to the day he died, is particularly able to predict accurately he likely extent of violence in any attack on her 

· past experience 

· yes, so many years of abuse make it more likely that D’s belief of fear is honest

· good reasons to believe that from her past experience makes her more accurate (her fear is reasonable) – she knows her husband, his behavior

· thus, past experience of the abuser clearly goes to assessing D’s “honest” and “reasonable” fear

· BWS – scientific syndrome that attempts to explain human behavior (why do spouse stay in the relationship when spouse is repeatedly being abused?)

· financial limits – we do not blame the victim (usually do not hold victim responsible for this)

· shame & humiliation relating to the social stigma that it’s the woman’ fault when relationship doesn’t work 

· threat or retaliation by abuser – we do not blame the victim (usually do not hold victim responsible for this)

· loss of reality – we usually hold victim responsible for this

· cyclical behavior – abuser apologizes and promises to change and spouse thinks abuser will change (seems abuser changed but it repeats) – we usually hold victim responsible for this

· victim taking responsibility – we usually hold victim responsible for this

· protection of children – we do not blame the victim (usually do not hold victim responsible for this)

· psychological learned helplessness (don’t think they can leave) – we usually hold victim responsible for this 

· victim learns the idea that this is “normal” – we usually hold victim responsible for this

· Kelly takeaway:

· court allows expert testimony for BWS

· BWS goes to honest and reasonableness of D’s fear

· Reasonable – how BWS can be used

· one end – cannot give reasonable person BWS

· other end – defense can use BWS to argue it allows D to more accurately predict threat
Police self-defense: Law enforcement use of deadly force to arrest a fleeing felon RULE

· law enforcement may use deadly force under 4A to arrest a fleeing felon when the officer had:

· (1) PC the suspect committed a felony;
· (2) PC that deadly force was necessary to prevent the suspect’s escape; and

· (3) PC that the suspect posed a significant risk of death or serious injury to the police or others

· self-defense rule for police officer is diff. as police officers are obligated to engage in confrontations (which could pose death or serious injury) so we cannot be as limited

· Misdeameanor

· but, deadly force is never permissible simply to prevent a misdemeanor or to effect a misdemeanor arrest 

· ex: deadly force not justified simply to arrest a motorist for traffic violation

· law is clear that officer may not use deadly force to arrest misdemeanor suspect who fleets without resisting

· but, ex: if suspect is stopped for drunk driving and flees at high speed endangering others, police can, in theory, shoot out the tires or even at drive if his flight threatens others with death or great bodily harm

· when suspect resists, officer may meet force with force, and if threatened with deadly force, officer can respond in kind, not simply b/c officer is making arrest, but b/c officer needs to protect him/herself from threat of death or great bodily harm

· reasoning differs from self-defense as police officers have a duty to continue forward and make the arrest 

· outcome of this rule in practice is that officer can use lethal force even in mere traffic stop or misdemeanor offenses whenever the suspect’s behavior gives officer a “reasonable” fear of death or great bodily harm 

· BUT, the fact that deadly force is legally permissible does not mean that officer, in sound exercise of discretion, should use deadly force – usually, the wiser course is to find way to de-escalate the situation

· Felonies

· current law, no per se rule that allows police to use deadly force in all situations that involve arresting a fleeing felon (see rule above)
· Tennessee v. Garner (handout - lecture)
· Facts: police shoots 15 year old who committed a home burglary to prevent D from escaping by climbing over a fence – unjustified use of deadly force

· Court held that shooting the suspect under those circumstances was “unreasonable” in violation of 4A

· Court stated that in order to use deadly force to prevent a felon’s escape, officer must have “PC to believe that the suspect poses a threat of serious physical harm, either to the officer or to others”

· takeaway: Law enforcement use of deadly force to arrest a fleeing felon rule (see above)
Affirmative Defense: Insanity and related doctrines
· insanity: the individual, at the time of the crime, was crazy
· competency to stand trial: the individual’s ability to comprehend and understand the trial

· can be raised by anyone in the process (prosecutor, defense, judge)

· jurisdiction as cannot have legal proceeding within incompetent D

Different rules relating to mental illness

Civil

(i) involuntary commitment

· in CA: S. 5150 of Welf. & Inst. Code
· note: does not require criminal charge 
· State by show by POE that: A person may be involuntarily committed for up to 72 hours for mental health evaluation/treatment if, because of a mental health disorder, the person is:
· (1) a danger to self; or
· (2) a danger to others; or
·  (3) gravely disabled (unable to survive on own)
· POE standard 

· “danger” must be present danger (not past or future danger)

(ii) post acquittal by insanity commitment

· where individual is acquitted by insanity in criminal case, there is a special civil law that allows commitment following acquittal by insanity

(iii) SVP (sexually violence predator) commitment (not tested)
Criminal

(i) competency to stand trial 
· Dusky Rule
· to have a fair trial in accord w/ due process, Defendant must be able to:

· (1) understand the nature of the proceedings; and 

· (2) assist counsel

· D needs to understand what the particular case against him is about
· incompetence does not have to come from mental illness, can be severe intellectual disability, dementia 

· so, person can be incompetent but not mentally ill

(ii) Insanity as affirmative defense 
· Insanity requires defense to show that because of a mental disease or defect, defendant at the time of the crime, either does not know the nature or quality of his/her actions or defendant does not know that his act is wrong.
· M’Naghten Rule
· (1) because of mental disease or defect, AND
· (2) Defendant does not know the nature or quality of his action, OR

· (3) Defendant does not know his act is wrong.


Element 1 – mental disease or defect

· Threshold requirement: must answer “yes” to Q1 in order to go to Q2 or Q3
· legal test
· allow mental health experts to testify to hear about their view on various disorders and use that in a way to make good legal decisions
· similar to syndrome evidence in self-defense 
· perhaps we want experts to provide info we can use to address whether D’s disorder involve a fundamental irrationality
· *expert does not decide the legal question and answer
· McDonald test 
· (1) Defendant suffers from abnormal mental condition that 
· (2) substantially affects mental or emotional processes, AND
· thinking and feeling
· generally expect abnormal condition to affect thinking or feeling
· (3) substantially impairs behavioral controls
· a person is not able to control their behavior that they normally do (w/o this abnormal condition)
· generally expect abnormal condition that affect thinking or feeling would affect behavior controls
· APA test 
· (1) Defendant suffers from severely abnormal mental condition, that
· severely means more on the end of the continuum in order for it qualify
· (2) grossly and demonstrably affects D’s ability to comprehend reality (and is not drug-induced)
· major and observable effect on the person’s ability to comprehend the reality
· McDonald is broader than APA
· if satisfy APA, then will satisfy McDonald
· defense argue for McDonald test 
· prosecution argue for APA test - McDonald might open the door to insanity too much
· examples: 

· Guthrie (D has body dysmorphia, towel snap to nose triggers D to stab V)

· McDonald – yes

· abnormal condition of the mind b/c he would look at his nose in the mirror 50 times a day and thinks his nose is big or small - pretty weird

· substantially affects mental or emotional process - looking at the mirror all the time and things family describe seems to suggest that his abnormal condition of the mind affects his thinking and feeling

· substantially impairs behavior controls - his seems unable to refrain from retaliation – we normally expect people to refrain from stabbing someone

· APA – no

· no fundamental mental reality problems (not seeing things, hearing things)

· Cassasa (creeper that was obsessed with ex-gf)

· McDonald – yes

· abnormal condition of the mind - his condition is weird 

· substantially affects mental or emotional process – D thought that the whole world will end b/c he didn’t have V

· substantially impairs behavior controls - he couldn’t help but break into apart below V and stripped naked and lie in the bed 

· APA - no

· Courts have held that mental disease is not:

· battered spouse syndrome

· compulsive gambling disorder

· premenstrual syndrome

· postpartum disorders

· post-traumatic stress disorders

· alcohol and drug addictions

· sexual disorders (pedophilia, sadism, masochism)

· disorders on this list have the following in common:

· common disorders – courts wants to limit insanity – keep it as a rare defense that is rarely successful

· most are self-inflicted or matter of character 

· some of these disorders are for acts that are already criminalized 

· most of these disorders do not involve fundamental irrationality

Element 2 - Defendant does not know the nature or quality of his action, OR

· about the physical nature of the act

· “to prevent him from knowing the physical nature of the act he was doing” – Porter p. 1033

· this prong is usually not at issue

· only when D thinks aliens or demons were after him, then prong 2 could be an issue
Element 3 - does not know that his act is wrong

· defense and prosecution are free to argue if “wrong” is legal wrong or moral wrong

· prosecution focus on legal wrong – D knew it was against the law 

· defense focus on moral wrong – b/c of D’s delusional world he thinks what he is doing is right

· arguments:

· is the motive b/c defendant is fundamentally sick/crazy?

· is it a bad motive which would show that defendant understand the legal wrongness?

· legal wrong – do you understand it was against law to do this conduct

· tougher for defense 

· moral wrong – fundamentally wrong from moral sense?

· stronger for defense – he did not know it was morally wrong – he thinks what he was doing in his delusional world is correct

Theory of the case 
· we must have a coherent conception of what happened in case and what happened at law and the verdict

· insanity puts pressure on lawyers as story tellers 

· ex: in M’Naghten:

· defense put forward a story that M’Naghten was a truly sick delusional person that did a crazy act 

· prosecution – M’Naghten as not sick, he committed a bad act and needs to be punished

· ex: in Joy Baker:
· Defense: 

· Joy Baker is a woman with severe illness that’s been pervasive throughout her history along with strong family stressors which caused her to become fundamentally irrational (break with reality) – the devil is out to get her and everyone (including family members) and dogs are going to kill her b/c they are witches and demons. 

· She did not understand the wrongness of what she did.

· she thought what she did with the second shot was to relieve her aunt of pain 

· she has no rational motive for killing Aunt Trevah (vs. if it was Curtis that she shot, it would suggest rational motive b/c he’s been assaulting her for so long and causing her so much stress)

· Prosecution:

· Joy Baker is someone who is extremely angry and wanted to retaliate against her husband and Aunt Trevah was just at the wrong place and wrong time

· She had a rational motive for the killing -  Aunt Trevah is getting the displaced anger Joy had against Curtis 

· she had reason to be angry and fearful at Curtis and Aunt T was just at the wrong place wrong time

· Despite the dysfunctionality, she is still able to be rational – picks up her kids, feeds the kids
· Focus solely on the 1st and 2nd shot
M’Naghten’s Case – p. 1030
· D meets all elements under liability formula:

· act – he shot the PM – voluntary act

· MR – purpose to kill + premeditation

· causation – caused death in the way he anticipated

· but for – w/o shooting V wouldn’t have died

· proximate cause – easy case as no surprises

· Affirmative defense: insanity

· Rule:

· 1) b/c of mental disease or defect

· 2) D doesn’t know the nature or quality of his action
· nature of act = do you understand gun/weapon, human life, and killing human – understand the physical nature of the act

· M’Naghten understood the nature of his act – using gun to kill a human

· “if that existed it must then have been such a character as to prevent him from knowing the physical nature of the act he was doing” – Porter p. 1033

· 3) does not know that his act is wrong
· this is the prong at issue
· prosecution: he knew it was wrong to kill another human 

· defense: he is delusional, he is living in this delusional world and he believe that he is the good guy and people are out to kill him and he needed to remove the threat of death – he does not understand that his act is wrong

Andrew Yates p. 1019

· Yates drowned all 5 children believed she was possessed by the demon and this was the only way to save her children from damnation (children dying and going to heaven). Jury rejected insanity defense and convicted her of murder. But, on appeal, reversed conviction and on retrial, acquitted by insanity.
· she had history of mental illness – postpartum psychosis 

· M’Naghten Rule
· b/c of mental disease/defect – assume Green had mental defect

· nature/quality of her action

· whether she understood the physical nature of the act?

· she did b/c knew that drowning her children will result in their death – that’s what she was trying to do 

· know act is wrong

· Defense will argue D did not understand her act was morally wrong

· the only way this makes sense of what she did is her crazy belief that she’s possessed and only way to save her children by sending them to heaven 

· what mother wouldn’t want to save their children from eternal damnation 

· she’s fundamentally confused about the moral wrongness of drowning her children

Steven Green – p. 1018

· mentally ill person (been ill for a long time) and killed a law enforcement officer with officer’s gun and left a note on body which lead to the FBI officer that Green previously spoke with complaining of “voices” that were “directing” him. Jury convicted Green of murder (did not believe he was insane) but on appeal, court reversed Green’s conviction.
· M’Naghten Rule
· b/c of mental disease/defect – assume Green had mental defect

· nature/quality of his action

· whether Green understood/confused about the physical nature of the act (using gun and shooting officer)?

· he knew

· know act is wrong

· defense will argue that the only way to understand Green’s act (he carried around a pair of shiny black shoes but never wore, left a note leading police to him) suggest he doesn’t understand the wrongfulness of his action

Joy Baker (handout)
· Act

· affirmative acts: she wasn’t coerced to shoot Aunt T, she not unconscious (she aware and controlling her own body)

· 1st shot

· 2nd shot 

· omission to act: legal duty as she caused the harm 

· MR

· purpose to kill? yes – 2 shots particularly the point-blank 2nd shot, she intended to put Aunt T out of her misery

· premeditation? 

· juris divide between Carroll and Guthrie

· possibility of Carroll of premeditation for 2nd shot (likely not the 1st shot)

· Guthrie? weak

· provocation? 

· Causation

· but-for – yes

· but-for 2 shots, Aunt T would not have died

· proximate cause

· no surprises – the death is the foreseeable result of the shooting

· Affirmative Defense – Insanity

· mental disease

· McDonald – yes

· APA – defense has argument for gross abnormality (prosecution can push up that it wasn’t so bad)

· know nature of act?

· yes, she knew it was a gun and can kill – put Aunt T out of her misery

· know wrong?

· legal wrong

· moral wrong
What happens to a defendant when s/he is acquitted by insanity?

· in virtually all jurs, there is a new civil commitment statute – involuntary commitment 

· John Hinkley – after this case, many states changed the rule to make insanity defense harder

· when D is acquitted by insanity, always spends more time in confinement than D being convicted of the offense

· many jurs, no limitation on length of time of civil commitment

· in CA, max length is the length of the crime 

· What do we tell juries? Do we tell juries what happens to D when acquitted by insanity?

· in CA, if defense wishes, an instruction must be given to jury that discuss what happens to D when acquitted by insanity 

· there are cases where defense might not want instruction 

· in federal courts, SCOTUS held that juries are never told 

(iii) pretrial diversion (not tested)
Accomplice Liability

4 ways a person may be criminally liable for the conduct of another:

· 1) causation in result offense 
· eg: Atencio Russian roulette case – one person’s action caused the other’s demise; case where the gf encourages her bf to suicide

· 2) direction of an innocent or nonresponsible actor (“puppet and puppet master”)
· requires:

· (1) criminal act is done by an innocent or non-responsible actor, and

· non-responsible actor: animals, young children, seriously mentally ill, extremely intoxicated persons

· innocent actor: one who is otherwise responsible (generally subject to criminal law) but who is ignorant of those facts that make the act criminal

· directing someone who has been dupped – see example in Prof’s book

· (2) act was directed by another, with the MR required for the offense

· eg: you direct your trained attack dog to attack B

· primary actor = dog

· owner = director of the dog – criminally liable

· dog’s biting attributed to the owner b/c direction of an innocent or nonresponsible actor 

· 3) accomplice liability (aider and abettor) 

· 4) conspiracy (not tested)
Step 1 – identify the primary actor and secondary actor

Step 2 - determine if primary actor is personally responsible liable for criminal offense
· if “yes” ( accomplice liability (Step 3 Accomplice Liability)
· if “no” ( possibilities of direction of the innocent or non-responsible should be analyzed (Step 4 direction of the innocent or non-responsible)
Step 3 – Accomplice Liability

Sub-Step (i) establish principal’s guilt
· this would be the analysis for a completed offense

· if not guilty, accomplice liability doesn’t work

· under CL accomplice liability, there must be an offense committed by the primary actor (either complete offense or attempt) for there to be accomplice liability 
Sub-Step (ii) - determine secondary actor is liable under accomplice liability
· Rule: in order for a secondary actor to be liable under accomplice liability, s/he must have acted to promote or encourage the primary actor’s offense, and carried out that act with the purpose to encourage the primary actor’s offense. 

Element 1: act requirement

· Defendant (secondary actor) acts to promote or encourage the primary actor’s criminal conduct
· to promote = provide principal with concrete assistance in the criminal deed (aiding, facilitating)

· to encourage = instigating, provoking or abetting the principal’s criminal act

· secondary actor can meet act 2 ways:

· (1) engaged in some observable action or say words to encourage (the act just needs to have some conceivable effect on the primary actor’s success of criminal conduct)
· ex: Hicks saying “take off your hat and die like man”

· ex: Gladstone drawing a map for Thompson

· ex: Wilcox buying a ticket to and attending Hawkin’s concert 

· (2) prior agreement of the crime between second actor +primary actor ( then second actor’s presence is sufficient as an act of encouragement (second actor doesn’t need to do anything or say anything)

· see ex. 4 Hicks variation

· second actor can withdraw his/her prior encouragement 

· how much encouragement or promotion is required? 

· Not much

· the accomplice’s act is sufficient if it possibly/conceivably might have encouraged or promoted the principal’s criminal act (need not have made a difference to the principal’s conduct)

· per Hicks SCOTUS decision, it does not take a lot for the act requirement to be met 

· ATTEMPTED ACCOMPLICE:

· CL Rule: under CL, if the secondary actor merely attempted at being an accomplice, there is no criminal liability ( this is when the secondary’s act of promotion has no possible conceivable effect, then not sufficient act

· ex: if Wilcox was unable to buy a ticket because it was sold out

· ex: if Judge Tally’s instructions were ignored by the telephone operator 

· ex: if Rowe is deaf, and Hicks says what he said, no way Rowe could’ve heard that, then no way Hicks’ words could’ve encouraged Rowe

· MPC: if secondary actor tries to engage in acts of promotion (despite having the requisite MR) but was unable to actually engage in acts of promotion, still guilty of accomplice liability

· ex: if Wilcox tried to buy ticket to the concert but couldn’t because sold out (and this was the key to promotion), then under MPC, Wilcox still liable

· ex: if telephone operator disregarded Judge Tally’s instructions to no sent warning message and tried to send the warning message but in vain, and Skelton brothers killed Ross, Tally is still liable

· ex: if telegraph operator followed judge’ instructions and didn’t deliver the warning message but Ross successfully defended against Skelton brothers, Tally is still liable 

Element 2: MR requirement

· (a) in doing the act (to promote/encourage), secondary actor did so with the purpose to encourage the primary actor’s criminal conduct.

· “purpose” partners with the criminal act done by primary actor
· ex: in Hicks, “purpose” partners with “killing” – Hicks is guilty only if when he said “take off your hat and die like man”, Hicks did so with the purpose to encourage Rowe’s killing
· accomplice’s presence may be sufficient “purpose” to encourage if there is a prior agreement of crime between secondary actor and primary actor 

· no need for secondary actor to do or say anything observable
· (b)**assuming that primary actor commits a reckless or negligence offense, then the secondary actor also needs to demonstrate any necessary recklessness or negligence required for the charged offense
· meaning, if the offense primary actor was charged was required reckless or negligence MR, then in order for secondary actor to be liable must also need to show secondary actor’s act of promotion meets recklessness or negligence
· Note: for strict liability offenses

· accomplice must purposefully promote or encourage the principal’s criminal deed and is aware of those facts that make the conduct criminal

· in theory, the MR for accomplice for strict liability offense is higher than for primary actor 

Hicks v. United States – p. 695 (remand with revised jury instructions)
· Facts

· 4 witnesses but were 100 yards away 

· really early in the morning where people have been drinking

· conversation in park Cherokee tongue (so not all witness understand)

· “take off your hat and die like a man” – Hicks stmt to victim ( murder liability based on this 

· this case is an appeal on the jury instructions

· (1) jury instructions “if the deliberate and intentional use of words has the effect to encourage one man to another, he who uttered these words is presumed…to have intended that effect”

· this is wrong b/c this instruction partners “purpose” with “saying words”

· under this instruction, Hicks saying the words and had purpose to say those words and “words has the effect to encourage…” might suggest MR of reckless

· “purpose” goes to “encourage the killing” here

· “take off your hat and die like man’ – in order for Hicks to be guilty, when he said these words, he must have “purpose” to encourage the shooting/killing

· (2) jury instructions of Hicks being present

· can also be guilty of accomplice: second actor’s presence + accomplice had prior agreement with primary actor to commit the crime, then could show that accomplice’s presence was for the “purpose” of encouraging the killing 

· ex: if Hicks and Rowe had a prior agreement re. killing C (shows they are in it tgt), and b/c of this prior agreement, then Hick’s presence can be thought of by Rowe as encourage (suggest Hicks will back Rowe up if needed)  

Hicks – fact-pattern variation (p. 698):

· 1. Hicks hears that R has set out to kill his old enemy, C, and goes along to enjoy the spectacle. Assume nothing else going on except facts given (doesn’t says anything to anyone about this).

· here, there is clear animosity 

· is there MR and sufficient act of encouragement?

· insufficient for accomplice liability 

· presence along without prior agreement is insufficient 

· 2. Same as (1) except while watching Rowe’s assault on C with satisfaction, Hicks shouts such words of encouragement to Rowe as “Go get him!” and “Attaboy!”

· R’s words are classic encouragement 

· “purpose” to encourage R killing when said those words

· accomplice liability met

· 3. Same as (1) except Hicks resolves to make certain Rowe succeeds – by helping him it necessary (but does not tell R this or anyone else this).

· same as (1) b/c subject notions of wanting the result but no observable action = insufficient

· no facts to support encouragement  

· 4. Same as (3) except that Hicks tells Rowe on the way that he will help him if it seems necessary

· here, had prior agreement between H and R, H’s presence alone is enough for accomplice liability (H doesn’t need to do anything)

· unless, H pulls back/withdraw prior encouragement
State v. Gladstone – p.698 (insufficient – no MR)
· buy = Thompson (CI hired by police)

· map maker = Gladstone 

· seller = Kent 

· interaction between T and G 

· T approached G to purchase marijuana 

· G told T that he doesn’t have any but knows Kent who might

· G gives T a map on how to get to Kent

· issue: case against G and G has never sold marijuana – only way G is criminally liable is on accomplice liability: 

· G is the secondary actor

· K is the primary actor

· Act – “act of promotion or encouragement”

· did G displayed any act or promotion for the sale of marijuana by K?

· Yes, by giving T a map and telling T how to get to K, G is making it significantly more likely the success of the sale by putting the seller and potential purpose together 

· what G did is an encouragement of both T buying marijuana AND sale by K

· how G encourage T buying marijuana:

· T is a purchase and G is in a business of unreliable supply – so when T comes to G, he wants to be a business person so want to send it to another seller 

· keep customer happy and creates good will and more likely come back to buy more drugs - this is super important in drug deal b/c want a reliable seller than can supply or knows someone who has supply

· MR – acted with “purpose” 

· here, lack of communication between G and K

· to be liable, G must acted (when drew map) with purpose (conscious object) to achieve the sale by K

· G’s MR is likely knowing (G is fully aware that K has supply to sell) and this is not enough
· here, facts do not show that G really cared if K really makes the sale
Stinger Missile Referral Hypo

· Fact change from Gladstone: what if T was in the market for stinger missiles (extremely danger military weapons)?

· Facts: 

· T goes to G and says “I want to buy stinger missile and I have this suitcase of cash”

· G says he doesn’t have supply right now but K might have some so go to K

· T goes to K to buy missile

· same case or different case b/c different product being sold?  Maybe

· we likely want to hold G criminally liable b/c missiles are so dangerous to the public

· sale of illegal stinger missiles carries severe penalty than illegal marijuana sale

· people do not just casually drop another person’s name who have stinger missile

· by virtue of the niche market, dangerous product and illegal sale carries severe penalty, people do not just causally offer another arms dealer up and when someone does refer to another arms dealer it would be seen more of an implicit relationship and support act of encouragement and MR of “purpose” to encourage when refer
Negligent PCB Dumping Hypo

Example: negligence offense: whoever engages in dumping substance where should know that the dumpling is dangerous to the public.

· Facts: driver for a dumpling company that has load of PCB (toxic material and needs to go to hazardous place to dispose it). Driver takes long time for lunch and realize won’t be able to get to the set disposal set. Driver decide to go to local regular dumping site. When dumpsite operators asked if material is hazardous, driver says “no, don’t worry about it.”  Dumpsite operators says “okay, then.” Driver dumps the PCB in a way that makes it hazardous to the public.

· what is liability for the driver?

· liable for committing negligence offense

· driver is at least negligent 

· what is the liability for the dumpster operator?

· accomplice liability?

· Act: act that promotes or encourages? 

· when operator allows driver to come in to dumpsite– direct promotion of driver dumping PCB

· MR: 

· (1) secondary actor demonstrate “purpose” to promote primary actor’s criminal conduct (negligence offense)

· when allowed driver to come into the dumpsite, the operator’s purpose is to allow driver to dump PCB

· (2) secondary actor demonstrates any necessary recklessness or negligence required for the charged offense

· driver now asking anything more and simply trusting driver’s words (even though driver said there are hazardous labels) shows that it would be negligent in allowing driver to dump unknown material which reasonably would know

Random Firing into Building Hypo

· Facts: Friend 2 has automatic gun. Friend 1 (who doesn’t have gun) and encourages Friend 2 to shot an abandoned building in urban area. Friend 2 in shooting automatic gun kills a homeless person.

· Friend 2 – primary actor

· when firing in building in urban area without checking if anyone would be inside, this is reckless and or negligence 

· very dangerous action w/o social justification with awareness of danger – extreme indifference to human life = depraved heart murder 

· Friend 1 – secondary actor

· Act – saying to Friend 2 “why don’t you to go and shot up the building” – clear promotion 

· MR

· (1) purpose to encourage?

· when saying the words, Friend 1 shows conscious object for Friend 2 to fire recklessly/negligently into abandon building in urban setting

· (2) words of encouragement is reckless or negligent

· note: if facts show that Friend 1 wasn’t aware of the urban area or surrounding, then might not show reckless or negligence
Wilcox v. Jeffrey – p. 727 (sufficient accomplice liability)

· Primary actor: Hawkins – committed immigration violation (Hawkins not allowed to take paid employment when visiting but violated this as played saxophone at concert for pay)

· Secondary actor: Wilcox (journalist) – bought a ticket to Hawkins’ show and went to the show and wrote an article 

· Act of encouragement 

· Wilcox’s acts of potential encouragement:

· purchasing a ticket to Hawkins’ concert

· presence at concert as an audience – there is an understanding that people who pay to attend a concert promotes the artist that performs  

· MR purpose to encourage

· Wilcox’s in buying a ticket and being presence at concert shows purpose to encourage 

· his presence was deliberate, not accidental 

· he has self-interests in the concert going forward as he needs to write an article about it and not protesting, infer acted with purpose for Hawkins to illegal perform the concert 

· had Wilcox, while present, protested (shouted out telling Hawkins to go back to France or “boo” then insufficient for “purpose”

· fact-change:  
· if tickets were sold out and Wilcox couldn’t buy ticket – not sufficient under CL
· takeaway: it doesn’t take very much in way of “promotion” or “encouragement” for act to be sufficient for accomplice liability 
State ex rel. Attorney General v. Tally, Judge – p. 730 (sufficient)
· Facts: 

· Ross seduced Tally’s sister-in-law 

· Skelton brothers set off after Ross and Tally knew that Ross’s relatives sent telegram to warn Ross. Tally asked telegram operator to not send the relatives’ warning telegram. Operator failed to deliver message to Ross. 

· Skelton brothers killed Ross.

· Act: 

· Tally’s efforts to negate the warning telegram through conduct of the telegraph operator

· MR:

· possible the success in Skelton in killing Ross was in part Ross not being warn – as a result, could have sufficient act by Tally for accomplice (even though Tally did not communicate with Skelton bros) and sufficient “purpose” to encourage

· Tally is guilty if accomplice

· p. 731 fact-change

· a. operator goes ahead and tires to send warning message to Ross (but in vain)

· if the only way that the judge was going to promote was to negate the warning message through conduct of the telegraph operator – then it is equivalent to Wilcox not being able to buy ticket to attend concert

· not sufficient under CL but sufficient under MPC (attempted accomplice)
· b. operator followed judge’s instruction but pursuer never succeed in catching up (not even close) with Ross 
· we need to have an offense by the primary actors

· if Skelton brothers doesn’t kill Ross, then there is no crime and no attempt

· c. if ross was able to defend himself

· primary actors (Skelton brothers) did attempted murder

· accomplice liability?

· telegraph operator followed judge’s instruction and did not deliver warning – judge’s effort to promote had some effect and conceivable could’ve made Ross’s situation worse

· MR of purpose when asked operator to not send warning message acted with conscious object for Skelton brothers to catch up to Ross and kill him

· sufficient under CL and MPC

Step 4 - direction of an innocent or nonresponsible actor (“puppet and puppet master”)
· requires:

· (1) criminal act is done by an innocent or non-responsible actor, and

· non-responsible actor: animals, young children, seriously mentally ill, extremely intoxicated persons

· innocent actor: one who is otherwise responsible (generally subject to criminal law) but who is ignorant of those facts that make the act criminal

· directing someone who has been dupped – see example in Prof’s book

· (2) act was directed by another, with the MR required for the offense

· eg: you direct your trained attack dog to attack B

· primary actor = dog

· owner = director of the dog – criminally liable

· dog’s biting attributed to the owner b/c direction of an innocent or nonresponsible actor
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