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Punishment
· Deterrence and Retribution

· Deterrence – effort to deter crime by virtue of a utilitarian calculus. The greatest good for the greatest number/best consequence for the most people.

· Deterrence is about efficient punishment because it is utilitarian. Calculating the cost and benefits, not just ascribing the maximum punishment. 

· Consequentialist – future oriented approach to punishment.

· Punishment in itself a negative because it causes pain/disutility. Should only punish if it will result in a greater good (i.e. more benefit to deterring the crime)

· Only worthy of punishment if it creates enough benefit to outweigh the hurt/damage caused to the people being punished. 

· Proportionality Principle – proportion punishments to the offense. Reserve the harshest punishments for the most serious offenses.

· Works both as specific deterrence (deter the individual) as well as general deterrence (deter people in general). 

· Pros

· Empirical theory – can get lots of data to calculate optimal punishment. 

· Recognizes punishment as bad and should only be undertaken if justified.

· Cons

· Unrealistic to think people will do a long-term calculation before committing a crime. 

· Getting caught more of a deterrence than what the actual punishment would be if caught.

· Worry about innocents being punished – won’t perpetuate over the long term so not a major concern.

· People made an example of in certain cases to send a message of deterrence to everyone else. 

· Retribution – punish according to the wrong done. Punishment deserved according to the offense committed. Serious offense deserves a serious punishment. Individuals chose to commit the crime which makes them culpable/blameworthy. 

· Non-consequentialist – retrospective form of punishment, any future consequence is a bonus. 

· Pros

· Intuitive as to why we punish. 

· Instances where severe punishment warranted even if the person would not do it again and others unlikely to commit the same offense.

· Requires the person guilty of the offense to the extent of the 
punishment.

· Cons

· What does it mean to deserve punishment? What punishment?
· Hard to determine the principle. 

· Hard to collect empirical data. 

· Hard to distinguish retribution from revenge.

· Sentencing

· Cases: 
· US v. Madoff – Ponzi scheme. Deterrence, symbolism, emotionality, politics all play into the decision to make a sentence. Victims voice heard more now through victim statements read during sentencing. High deterrence and high retribution. 
· US v. Jackson – Defendant robbed a bank same day released from prison. Sentenced to life in prison without parole, because tried as a career criminal. On appeal said that the punishment was out of proportion with the crime, sent to trial court for resentencing and court returned same sentence. High deterrence, low retribution. 
· Law vs. Mercy

· Law – criminality defines character

· Mercy – crime seen as exceptional or out of character. 

· Neither is right or wrong but should apply consistently across the board regardless of race or some other alienable characteristic.
· Cases: Great White Nightclub – fire in nightclub where over 100 people died because of pyrotechnics set off under direction of band manager. Modest culpability but large harm. Takes a plea deal for manslaughter, maximum term of 10 years, served 4. Unexpected harm. High harm but low culpability. Low deterrent effect, high retributive effect. 
· Restorative Justice

· An alternative approach to the criminal process that emphasizes crime as a violation of community relationships rather than rules. 

· Seeks reconciliation rather than punitive sanctions. 

· Features or Restorative Justices

· Presumes liability – requires and admission of wrongdoing

· Features direct, personal interaction between the most affected parties in the community, not mediated by lawyers

· Emphasis on repairing relationships in the community rather than punishing violations

· Can be emotionally and relationally transformative for participants

· Limitations of Restorative Justice

· Requires an admission of wrongdoing to begin

· Difficult to scale 

· Requires a skilled facilitator

· Lengthy individual process for each case

· Need public to trust process that occurs out of public view

· Relational Justice – justice for violent wrongdoings should include an appreciation of the relational harms of such wrongs, should understand the responsibility (blame) in relational terms and include the goals of relational healing any state or community response to such wrongdoing. 
Liability Formula

· Act with Mens Rea + Additional Statutory requirements (Strict Liability elements) causing a Result without any Affirmative Defense = Guilt

· First look to the statute to determine the wrong.

· Next look to the Act required for the person to be subject to liability. 

· Third look for the required Mens Rea (culpability)

· Then look to see that the Result occurred. 

· Then look to any other statutory requirements. 

· Finally look to see if there are any Affirmative Defenses (which operate independent of the other elements)

· Act Requirement (Actus Reus)
· Affirmative Acts

· A voluntary act is a conscious or habitual bodily movement that is the product of the effort or determination of the actor. 
· Were you in charge of your body at the time of the incident/crime?

· Defenses to Voluntary Act

· Coercion/Force

· Reflex

· Consciousness
· Government doesn’t want to criminalize for thoughts, need to have a concrete act. 

· When looking for the voluntary acts, look for the verbs in the statute. 

· In identifying the voluntary act can come down to the time frame in determining what the relevant act was. 

· Burden of proof on the prosecution to prove a voluntary act beyond a reasonable doubt. 
· Voluntary act can be involuntary if unconscious at the time of committing the act. 

· Habitual action is still a voluntary action. 

· Cases: Martin v. State – Martin dragged out of house by police where he had been drinking. Charged with public drunkenness. Conviction overturned as there was no voluntary act on his part to be out in public. Was coerced/forced by the police. 
· People v. Decina – Decina had epileptic fit while driving and caused a fatal accident. Had a history of epileptic fits. Prosecution shifts time frame and says the voluntary act was driving and should have been aware it was a danger to drive as he could have an epileptic fit. 

· People v. Newton – Newton was leader of the Black Panthers, stopped by cops for traffic violations. Shot in stomach during the altercation with police, claimed and expert testimony said in a state of shock and acting on reflex (unconscious) when shot and killed the officer. 
· MPC Section 2.01(2) – The following are not voluntary acts within the meaning of this section. (Voluntary act defined by inverse, what is involuntary)
(a) A reflex or convulsion;

(b) A bodily movement during unconsciousness or sleep;

(c) Conduct during hypnosis or resulting from hypnotic suggestion;

(d) A bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual. 

· Basic Duties to Act

(1) Statutory

· Government says by statute there is an obligation to do a certain thing. 

(2) Immediate family/status relationship

· Parent/child, husband/wife, other partner relationship

(3) Contractual

· Babysitter, lifeguard, nurse, doctor, teacher. By the virtue of the contract there is an obligation to look out for people in their care. 

(4) Assumption of care/rescue

· Want to avoid partial assumption of care or partial rescue that leave person in a worse position. Rescue need not be successful, just can’t abandon or prevent others from providing aid. 

(5) Responsible for causing the original harm

· Original responsibility may be trivial but still have responsibility to help the person. 

· Omissions to Act

· Voluntary failure to act + legal duty to act = voluntary act

· Under US law need to have a legal duty in order to be required to act. If don’t have a legal duty then not criminally liable even if morally reprehensible. 

· Also must have the means/ability to act. 
· Mandatory reporting for child abuse – in CA covers 46 different occupations as mandatory reports. 
· Cases: Jones v. US – Girlfriend’s infant child left in Jones’s care and he failed to provide with food and the baby died of neglect. Charged with involuntary manslaughter as defendant had a legal duty to act but failed to do so. 
· Mens Rea (culpability) 
· Mens rea is the battleground for most cases in criminal law, most argument over why the defendant did what they did, not what they did.

· Applies to all crimes. 

· Determining whether defendant is culpable for their decision/act or not. 

· Mens Rea terms are adverbs, need to modify a verb, have to pair with their element(s) in a statute. 

· Common Law

· Common Law Men Rea terms less precise, should translate them into MPC terms. 

· Cases: Regina v. Cunningham – Cunningham ripped off gas meter which causes a gas leak and led to the death of neighbor in adjoining unit by asphyxiation. Trial court defined statutory word maliciousness as wickedness. Appeals court said maliciousness covers down to recklessness but not negligence, appeals court overturned and squashed the conviction on worry jury wouldn’t get the issue.  

· Regina v. Faulkner – Faulkner looking for rum in ship’s hold and lights match that sets fire and destroys the entire ship. Needs to have acted either with intent to commit harm or recklessness. Can’t convict him of maliciously setting fire to the ship unless he had foresight of the consequences of his action (recklessness). 
· MPC Quartet - Mens rea in order of least to most culpability:

· Negligence

· Recklessness

· Knowingly

· Purposely

· Plus additional mens rea forms specific to murder and manslaughter

· Purpose – conscious object/desire/aim/intent to achieve a certain result or engage in a certain activity. 
· A person acts purposely with respect to the elements of an offense when:
(1) If the element involves the nature of his conduct or a result thereof, it is his conscious object to engage in conduct of that nature or to cause such a result; and
(2) If the element involves the attendant circumstances, he is aware of the existence of such circumstances or he believes or hopes that they exist. 
· Knowledge – (full) awareness of certain facts or circumstances or awareness that certain result is substantially certain to occur

· A person acts knowingly with respect to a material element of an offense when:

(1) If the element involves the nature of his conduct or the attendant circumstances, he is aware that his conduct is of that nature or that such circumstances exists; and

(2) If the element involves a result of his conduct he is aware that it is practically certain that his conduct will cause such a result. 
· Recklessness – conscious disregard of substantial and unjustifiable risk

· 3 components

(1) Awareness

(2) Of substantial risk in situation

(3) That is unjustified (no overriding social necessity for the risk taking)

· A person acts recklessly with respect to an element of an offense when:

(1) He consciously disregards a substantial and unjustifiable risk that the material elements exists or will result from his conduct.
(2) The risk must be of such a nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation. 
· Recklessness analysis 

(1) Assess level of risk-taking by defendant (our judgment of danger in situation given info available at the time)

(2) Assess social justification for defendant’s risk-taking in the situation, if any;

(3) Assess defendant’s awareness of risk facts (risk facts are facts that indicate danger in the situation)

· Negligence – should be aware of a risk that is substantial (gross deviation from standard of care of reasonable person in the defendant’s situation) that is unjustified. 

· A person who acts negligently with respect to a material element of an offense when:
(1) He should be aware of a substantial and unjustifiable risk that the material element exists or will result form his conduct. 
(2) The risk must be of such a nature and degree that the actor’s failure to perceive it, considering the nature and purpose of his conduct and the circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation. 
· Strict Liability 

· Factors that may support a strict liability interpretation rather than another form of mens rea:
· Statutory language (absence of mens rea term toward the element helps but is not conclusive)
· Type of offense (traditionally mens rea or strict liability?)

· Inherent notice of wrongdoing or risk in the prohibited conduct

· When defendant engages in risky behavior of which they should be apprised easier to find strict liability. 

· Knowing something is dangerous, easier to find strict liability. 
· Severity of the penalty
· Cost-benefit analysis of requiring mens rea

· Proof of mens rea required to make sure only guilty are being convicted. 

· Additional mens rea costly to prosecution, is there an added benefit to it?
· Burden of proof on the prosecution to show the required mens rea

· Courts sometimes allow heightened culpability – if you commit an act with culpability for a lesser crime and that results in the harm of a greater crime, you are guilty of the greater crime. 
· Statutory Interpretation

· Statutory interpretation – Under the statutory definition of the offense charged what mens rea element at issue is required for a conviction?

· Distinguish from factual application. According to the available facts, what mens rea did the defendant actually have to the element at issue? (Fact question - proof of defendant’s mens rea in the current case.)

· What is the minimum mens rea re: element needed to find the defendant guilty of the charged offense?

· Translating Common Law Mens Rea terms into MPC language
(1) Identify the common law Mens Rea term (ex. Malicious, willful, wanton) that is at issue.
(2) Establish the meaning of the term in the statutory context.
(3) Translate into MPC term of: Purpose/Knowledge/Recklessness/Negligence or Strict Liability
· Analyzing Mens Rea in Statutory Context
(1) Identify the Mens Rea term, if any;
(2) Define the Mens Rea term (determine its usual stand-alone meaning);
(3) Determine what element or elements in the statute the Mens Rea term applies to and how it applies;
(4) Determine whether the evidence shows that the defendant acted with the required Mens Rea. 
· Example: Burglary

· Statute: A person guilty of burglary in the second degree when he knowingly enters or remains unlawfully in a building with intent to commit a crime therein, and when…[t]he building is a dwelling. 

· Mens Rea: Knowingly – modifies entering/remaining in a building unlawfully

· With intent to – with purpose to commit a crime therein, to steal

· Building is a dwelling – look to grammar, separated out so no mens rea term, Strict Liability, sufficient that it is a dwelling, defendant need not have knowledge it was a dwelling. 

· Single Mens Rea term can have multiple partner elements and meanings within a single statute. 

· Example: Statute – Whoever purposely receives stolen property valued at more than $1000 is guilty of a felony. 

· Whoever, purposely receives property. (takes possession of property with conscious object of taking possession). 

· Knowing that it is stolen. Purposely means knowingly – full awareness that the item was taken unlawfully from its owner.
· Prosecution want minimum mens rea possible.

· Defense wants maximum mens rea possible. 
· Crimes Against Minors

· Cases: Regina v. Prince – Taking of an unmarried girl under 16 out of possession and against parents will. Under 16 strict liability (mistake of fact claim fails). Out of possession knowledge and against parents will knowledge. 
· People v. Olsen – Two young men sexually assaulted a 13-year-old girl in a trailer, stabbed her father when he came upon them. Found not guilty of rape of a minor by force. On appeal court says underage sex offense has nothing to do with consent, someone underage cannot consent to sex, age is strict liability element. But can get possibly get more lenient sentence if honestly mistaken as to age, in this case probation. 
· Garnett v. State – 20 year-old mentally-challenged man (intellectual capacity of an 11 or 12 year old) had sex with and a child by a 13 year old girl. Charged with 2nd degree rape. Court finds no allowance for mistake of age defense and upholds the conviction. 
· Intellectual disability a combination of two different assessments.

(1) IQ/cognitive test

(2) Social functioning – how well can the person interact with others and get on in the real world (know when people are lying to you). Often the more important element. 

· Additional Statutory Interpretations

· Cases: Morisette v. US – scrap dealer entered Air Force base and took empty shell casings and converted them and sold them. Claimed he though property abandoned, no longer lawfully owned and possessed by the government. Court says knowing mens rea should apply to the wrongfulness, had to know the property belonged to someone else. Theft requires awareness of wrongdoing. 
· Staples v. US – Staples possessed a firearm that had been modified to be fully automatic. Claimed he didn’t know it had been modified to fire automatically. Issues does knowingly apply to knowing the gun is automatic. Court says statue should have a mens rea requirement of knowledge apply to both possession of a dangerous weapon and that the weapon fired automatically, as a lot of people may be unaware they own a fully automatic firearm, and Congress intent not to make these people criminals, need knowledge of what made their possession wrongful. 
· X-Citement Video – Issue: Whether he knew there was a minor in the video or just that the video contained sexually explicit material. Knowingly applies to transporting and shipping a visual depiction, but too broad, criminal element is that it contains a minor engaged in sexual conduct, so knowingly must apply to the criminal element. 

· State v. Baker – Baker caught speeding, claims cruise control was malfunctioning and speeding therefore wasn’t a voluntary act.  Speeding typically strict liability, voluntary act is driving. In strict liability cases can’t argue no mens rea but can make other arguments like no voluntary act. Court held voluntary act because delegated partial control to the cruise control. 
· Law of Mistake

· Mistake of Fact – someone has an affirmative belief that is mistaken as to what is the actual case. Way to negate men reas proof by the prosecution, contradict facts of mens rea required for conviction. 
· No general rule for mistake of fact, subset of mens rea.
· Statute by statute, element by element, no generalization, but consider:

(1) Grammar/wording of the statute

(2) Policy/legislative intent

(3) Moral wrong or lesser offense approaches

(4) Categories of the offenses 

· Mistake of Fact is a mistake that will excuse the mens rea needed to convict. 

· Purpose/Knowledge/Recklessness regarding an element – excuse for any honest mistake regarding that element.
· Negligence regarding an element – excuse for honest and reasonable mistake regarding that element.
· Strict Liability – NO excuse for any mistake regarding the element. 

· Mistake of Law – ignorance of the law is usually no excuse. 

· 2 kinds of arguments called mistake of law:

(1) Element of the offense – mens rea with respect to lawfulness in the statute

(2) Affirmative defense – 

· Official statement of law later changed (authority figure speaking about the law says one thing but the decision is overturned). 

· Not a cop, attorney or even local DA

· Is a lower court being overturned by a higher court

· Inadequate publication of the law 

· Mistake of Law Statutory Analysis

· Is there a mens rea term in the statute?

· If yes, does the mens rea term partner with an unlawfulness element? (statute must contain a lawfulness element)
· If yes, how should his be interpreted in the statutory context?

(1) Mens rea required only for those facts that make the defendant’s conduct unlawful

(2) Mens rea required for fact that make the defendant’s conduct unlawful and mens rea for the particular law that makes the defendant’s conduct unlawful.

· Example: “wherever knowingly violates…federal regulations is guilty…”

· Requires at a minimum knowledge of the nature of the conduct that the regulation prohibits

· May also require knowledge that the conduct violates the law

· Cases: Regina v. Smith (David) – Smith installed stereo wire in wall with landlords permission and ripped them out when he moved believing they were his property. Stereo became a fixture and thus property of the landlord. Court says no offense committed if the person destroys or damages property belonging to another if it does so with the mistaken and honestly held belief that the property is his own. 
· State v. Varszegi – Verszegi landlord to commercial tenant who is late with rent. In lease was an invalid clause giving the right to enter and take property to sell in order to secure the missing rent payments. Appellate court overturned, said defendant need not show his mistaken claim was reasonable so long as he can establish his claim was made in good faith. 
· Cheek v. US – Cheek American Airlines pilot who became member of anti-tax movement. In seminars was told don’t have to pay income on wages so stopped paying taxes. Question if willfulness mens rea term of statute applies to the tax obligation. Supreme Court said error in jury instruction to ignore his asserted belief about the tax law. Comes down to if his belief he did not have to pay was reasonable sincere and if the jury believes him. Court said there must be actual awareness of the legal obligation, must sincerely or in good faith believe the argument. 
· Legality & Vagueness

· Principle of Legality - “nullem crimen sine lege, nulla poena sine lege”

no crime without law, no punishment without law. 

· In the US all criminal prosecutions must be based on a previously enacted criminal statute – a legislative, not a judicial determination of what is a crime. 
· Law must be sufficiently clear so that it can be understood by ordinary citizens and by law enforcement. 

· Cases: McBoyle v. US – Stolen airplane. Motor vehicles doesn’t include planes. Court declines to interpret to include airplanes. Not the job of the judiciary to fix legislative drafting. Need to be warning to people and clear line as to intent of laws. 
· City of Chicago v. Morales – statute prohibited loitering by people with known or suspected gang members. Facial challenge to the law as a violation of due process. Law needs to give some direction to people so they can follow and to police in terms of how to enforce. Questions over what is loitering, how to comply with order to disperse, who is a gang member? 
Murder
· Murder is killing with malice aforethought; such malice may be express or implied.

· Express malice is show by:

· Purpose to kill with premeditation

· Purpose to kill without premeditation and without provocation

· Implied malice is shown by:

· Depraved heart recklessness

· Malice is imputed where the commission of certain felonies causes death (felony murder)

· Basic Mens Rea Form of Murder

(1) Premeditated, purpose to kill

(2) Unpremeditated purpose to kill w/o provocation

(3) Depraved heart murder (extreme recklessness) 

(4) Felony murder

· CA Hierarchy of Homicide offenses

· First Degree Murder

· Premeditated purpose to kill

· Enumerated felony murder

· Second degree murder

· Purpose to kill without premedication or provocation

· Depraved heart murder

· Inherently dangerous felony murder

· Voluntary Manslaughter (purpose to kill usually, plus provocation)

· Involuntary Manslaughter (gross negligence)

· Premeditated Murder

· Used to require malice aforethought – a planned/premeditated secret murder

· Must have specific intent to kill/purpose to kill. Conscious object to end life. 

· Specific intent to kill may be found in defendant’s words or conduct or from the attendant circumstances together with all reasonable inferences therefrom, and may be inferred from the intentional use of deadly weapon on a vital part of the body of another human being. 

· Premeditation may have a time requirement, and a planning requirement, but not always, can be a cold blooded killing. 
· Length of time for deliberation for premeditation varies based on person and circumstances. Test is extent of reflection not length of time.
· Finder of fact has a great deal of discretion in terms of finding premeditation. 

· Anderson Factors (Guthrie) 
(1) Planning of killing – straight forward and very powerful, if planned it is very hard to show didn’t weigh the consequences. 
(2) Defendant relation with the victim showing motive

· Just because there is a motive doesn’t mean there was premeditation

· Some motives will indicate reflection or calculation others will not 

(3) Manner of killing – if particular or exacting must have killed to a preconceived design.
· Manner of killing important for 2 reasons:

(1) Will tell about purpose to kill

(2) May also tell if it was calculated and reflected

All indicating reflection or calculation of killing. 

· Cases: Commonwealth v. Carroll – Carroll had been in military but wife made him retire. Wife had schizoid personality type. She was worried about husband working away from home, asked him to put a gun by the bed. After a fight he grabbed the pistol and shot her twice in the back of the head while she slept. Planning, timing and heat of passion relevant but not determinative. Deference to the jury. Guilty of first-degree murder and sentenced to life in prison. Was enough to find premeditation. 
· State v. Guthrie – Guthrie stabbed fellow dishwasher after being teased and having a towel snaped near his nose. Guthrie had a history of mental health issues and body dysmorphic disorder over his nose being too big. Court says there must be some evidence the defendant considered and weighed his decision to kill in order to establish premeditation and deliberation. 
· People v. Jackson- Jackson high on PCP ripped shotgun from car, bolts and all, raised and lowered then raised again and shot the officer. Court found time of raising and lowering the gun plenty of time to reflect on the killing for premeditation. 

· Manslaughter
· Voluntary manslaughter requires proof of:

(1) Murder Mens rea (purpose to kill)

(2) While actually greatly impassioned and the passion was reasonably provoked

· Provocation

· Not an excuse from liability or punishment but provides mitigation by making the murder charge less serious voluntary manslaughter. 

· Provocation is retaliation, not self-defense. 

· Common law basic approach involves proof that:

(1) Defendant acted with murder mens rea (usually purpose to kill)

(2) While greatly impassioned

(3) And the passion was reasonable

· Alternative wording of provocation rule under common law approach:

· In addition to proof of murder mens rea (usually purpose to kill) need proof that the accused acted while:

(1) Actually and

(2) Reasonably provoked

· Actually = high state of passion from provoking incident

· Reasonable = that would cause a reasonable person to be sorely tempted to kill at that time (includes assessment of any cooling off period).

· Reasonableness cannot be personalized to highly sensitive or short tempered individual.  

· Provocation Categorial Jurisdictions (Girouard) – preliminary determination by the judge that facts as presented fit a recognized category of provocation; if yes, jury makes final determination of provocation including reasonableness assessment.

· Categories: extreme assault and battery, witnessing act of adultery, serious abuse of a close relative.  

· Cases: Girouard v. State – Girouard’s wife taunted him in an argument, he lunged at her and stabbed her 19 times with a kitchen knife. Convicted of 2nd degree murder. Words not enough of a provocation, must be a threat of physical violence. 

· Provocation Discretionary Jurisdictions (Maher) – most determinations of reasonableness made by jury it its verdict (with minimal initial gatekeeping by trial court) 

· Maher v. People – Maher observed man take his wife into the woods to have sex. After came out of the woods a friend told him he saw them having Sex. Maher shoots man in a saloon. Court says jurors in better position to apply standard or reasonableness and should be deferential to the jury.
· Actual and reasonable provocation apply to both categorical and discretionary jurisdictions.

· Categorical – judge has to say there is a category that applies. 

· Discretionary – if seems half-way reasonable will go to jury. 

· Cooling off period (can be separate part of rule or part of reasonableness) 

· Time period a reasonable person would gain equilibrium will never fit one of the categories. 

· Categorical takes a strict view, tight deadline, depends on severity of the original provocation.

· Discretionary the jury can decide how long a cooling off period is reasonable. 

· MPC Approach to Provocation – proof of murder mens rea and
(1) That defendant acted under the influence of an extreme emotional disturbance (EED)

(2) For which (EED) there was a reasonable explanation or excuse. 

· Reasonableness of EED “to be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.” 
· Considered a basis for attorney arguments rather than a clear rule to guide decision makers. 
· MPC approach is the most broad and encompasses the two other approaches. If it fits under either of the other two also falls under EED. 

· No explicit requirement of a provoking act. 

· No mention of timing or a cooling off period. 

· Cases: People v. Casassas – Casassas dated woman, she broke it off. He broke into her apartment to eavesdrop several times. Broke into her house with knife to either kill her or commit suicide. After she rejected his gifts he stabbed her several times and drown in bathtub. Court says will allow some subjectiveness to the rule but this is too far, opens rule to deciding on other grounds not contained in the rule. 
· Depraved Heart Murder – one form of 2nd degree murder.

· MPC – Criminal homicide constitutes murder when:
(1) It is committed purposely or knowingly; or
(2) It is committed recklessly under circumstances manifesting extreme indifference to the value of human life. (Such recklessness and indifference are presumed if the actor is engaged in or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.) 

· Extreme indifference can be extremity of risk, extremity of lack of justification or high level of awareness.

· Cases: US v. Fleming – Fleming driving at more than twice the speed limit with blood alcohol level more than 3 times the legal limit. Law discounts drunkenness when determining awareness of risk/danger. Fleming actions so dangerous and such disregard for safety of others that should properly deem murderous conduct rather than lesser offense of involuntary manslaughter. 

· People v. Protopappas – Dentist administered his own cocktail of anesthesia to 3 at risk patients that resulted in their death. Question whether there was substantial evidence at trial that Protopappas’ treatment of his patients was “aggravated, culpable, gross or reckless” neglect “incompatible with a proper regard for human life (involuntary manslaughter) or involved such a high degree of probability that it would result in death that it constituted a wanton disregard for human life making it second degree murder. Came down to aware of risk versus should have been aware of risk, Protopappas knew the procedure put his patients in danger. 
· Recklessness without indifference – some jurisdiction have between depraved heart murder and involuntary manslaughter. Applies when can prove recklessness but not extreme indifference to the value of human life. 

· Involuntary Manslaughter

· Acting with gross negligence causing death

· Criminal negligence = gross negligence – gross deviation of standard of care of reasonable person. 

· Cases: State v. Williams – Native American couple’s baby had an infected tooth that led to babies death. Failed to get care in time for fear that government would take the child away from them. Charged with involuntary manslaughter. Appellate court affirmed conviction. Sufficient evidence for negligence, should have been aware of how sick baby was and need to get medical attention. 
· Felony Murder

· Most courts accept that the felony murder rule imposes strict liability for killings that result from the commission of a felony. Felons are liable for murder without proof of any mens rea. 
· Though no required mens rea must still show causation. 

· Heightened culpability – If culpable for a lesser crim that lead to harm of a greater crime then guilty of the greater crime. 

· Most jurisdictions do not have attempted felony murder. 

· Cases: People v. Stamp – Two men rob a business and the owner dies of heart attack. Since robbery caused heart attack robbers are guilty of felony murder. Felony murder not limited to foreseeable deaths. Felon liable so long as death direct causal result of felony. 
Causation
· Causation – assuming proof of a sufficient act with sufficient mens rea:

(1) Was the Defendant’s act the but for (factual) cause of the victim’s death? If yes,

(2) Was the Defendant’s act also the proximate cause of the victim’s death?

Both are required.

· Proximate Cause – the legal/moral relationship between act, mens rea and result

· Is there a close enough relationship between Defendant’s act with mens rea and the result to make it just to hold the defendant criminally responsible for the result?

· To determine if the act was the proximate cause ask whether the way the result occurred was:

· Foreseeable (common law)

· Not too accidental or remote (MPC)
· Can be highly foreseeable but not the proximate cause. Predictability does not always give the answer.

· In resolving proximate cause consider:

· Strategic framing of the issues by prosecution and defense argument by analogizing the fact and holdings of past cases, with attention to themes of predictability and normative assessment

· Important themes in proximate cause (not rules)

(1) Predictability – statistical likelihood of this result occurring as the consequence of the defendant’s chosen conduct. 

(2) Normative Assessment – social judgment of the value/social wrong of defendant’s conduct as compared with conduct of others who contributed to the result. (relative wrongdoing)
· Look at all the contributors to the result and see relatively who is the worst. 
· Cases: People v. Acosta (no longer citable precedent) Acosta led police in highspeed chase followed by 4 police helicopters. When performing a maneuver two helicopters crashed killing 3 people. Charged with depraved heart murder. But for the high-speed chase helicopters wouldn’t have crashed. Crash was foreseeable (common law), not too remote (MPC) even though had never happened before. Acosta most blameworthy. 
· People v. Arzon – Defendant sets couch on fire in vacant building. Second independent arson on another floor. But for setting the fire, firefighters would not have been there to put it out. Foreseeable firefighters will come to fight the fire and will be in risk of grave danger. 
· People v. Warner-Lamber – Gum manufacturing plan, had magnesium serrate dust (lubricant) on machines. Warned by insurance company it was dangerous but didn’t clean it up. An explosion led to 6 deaths and 50 injuries. Court said insufficient proof of causation. Couldn’t show that it was foreseeable. “specific-causal-mechanism” in NY law limited to setting of commercial and manufacturing plants where fires lead to fatalities. 
· State v. Shabazz – Victim mortally wounded in stabbing attack. Treatment at hospital had many egregious mistakes. Chance he would have survived with proper medical care. Court of appeal upheld trial court decision to exclude medical negligence evidence, said not sufficient negligence to break the causal chain, stabbing was the cause of death, court says medical negligence at most a contributing factor but not the sole cause. 

· Victim Contribution – person who died made contribution to their own demise.

· No contributory negligence in criminal law. 

· Can claim victim contributed so much to own demise it cuts of proximate cause to the original wrongdoer.

· No hard and fast rules. 

· Commonwealth v. Root – Root drag racing with victim, opponent pulls into other lane to pass and hits a truck and dies. But for the racing victim would not have died. Court says victim’s death is his own fault, can’t hold Root responsible. Victim’s driving was reckless and suicidal, did of his own volition.

· People v. Matos – Police officer falls off roof of building in pursuit of suspect, and dies court says defendant liable for police officer’s death. 

· People v. Kern – Group of white teenagers assault black man in neighborhood whose car had broken down. Chase him and hit by car on highway trying to escape. One of most straightforward examples where the original wrongdoers are so wrong that still at fault.
· Commonwealth v. Atencio – Hanging out playing Russian roulette. One person dies. Defendants cooperative in and encouraged reckless game that led to victim’s death so liable.
· Commonwealth v. Carter – Encouraging suicide in most jurisdiction not homicide but offense of Assisting Suicide, as victim most responsible, but in this case court found guilty of involuntary manslaughter, but unsure if other courts would hold similarly. 
· Transferred Intent – If defendant acts with required murder or manslaughter mens rea for victim A and cause the death of victim B (in the same manner as anticipated for victim A) then defendant is guilty of same murder or manslaughter offense for death of victim B as if he had killed victim A. 
· Covers a gap in mens rea analysis by creating a legal fiction. 
· Possible that intent used up if original victim is hurt or killed, but not always. If used up have to do a normal mens rea analysis for the other victims. 

Attempt

· Attempt is inchoate liability

· Attempt is a compound offense 

· Compound offenses:

(1) Mens reas required for particular form of inchoate liability 

(2) Mens rea requirement of underlying offense

(3) Combined mens rea requirements for compound offenses

· Mens Rea

· Cases: Smallwood v. State – HIV positive defendant raped women without condoms. Charged with attempted murder. Court said intent to rape and rob not to kill, intent lacking based on sexual nature of the crime, need an additional statement to show intent to kill. Attempted murder requires higher mens rea than murder/manslaughter. 
· Attempt only for purpose to kill murder and manslaughter (not for other types)

· Attempt Mens Rea for murder require purpose – often stated as purpose to commit the crime. 

· Result Offenses – have an explicit statutory requirement that to be guilty, the accused must cause a particular physical harm to person or property.

· For attempts at result offenses (including all homicides)

· Must prove that defendant acted with the purpose to accomplish the result, plus any other mens rea required for the underlying offense. 

· Relatively limited, has to be physical harm has to be explicit in the statute as requirement of proof. 

· Conduct Offenses – All offenses without an explicit statutory requirement of physical harm done to person or property. 

· For attempts at conduct offenses

· Defendant must purposely seek to commit the voluntary act required for the underlying offense (attempt mens rea) and;

· Must also meet all other mens rea required for the underlying offense if any.

· Example: Burglary 

· Purpose to enter or remain in a building (mens reas of purpose required for attempt)

· Knowing that the entry or remaining is unlawful (mens reas required for the underlying burglary offense)

· With purpose to commit a crime therein (mens rea required for underlying burglary offense)

· Any strict liability elements in the underlying offense will be strict liability for attempt as well. 

· Act Requirement (Attempt)

· Time continuum

· Preparation-------------------Last Act

· Dangerous proximity to success (Rizzo)

· Individual dangerously close to committing the crime

· Not as far as the last step but later/closer to the crime.

· What is left to do? If not much left then dangerous proximity to success.

· Substantial step, strongly corroborate of firmness of actor’s criminal purpose (MPC)

· Less focused on physical action and closeness to the ultimate crime, more focused on mens rea

· Should permit finding of sufficient act earlier in the time continuum than dangerous proximity

· Rather than looking at what is left to do look at what has already been done in furtherance of the criminal act

· Equivocality (silent movie test)
· Look at actual physical conduct of defendant, does it speak to itself of criminality

· Cases: People v. Rizzo – robbers plan to hold up guy delivering payroll from construction site, but never find him. Under dangerous proximity never found him, didn’t know if he had the payroll so not dangerous proximity no attempted robbery because no identified victim at the location. Under Substantial Step done a lot toward furtherance of the robbery, have guns, driving around trying to find intended victim. 
· US v. Jackson – Team going to rob a bank, conducted surveillance and attached a cardboard license plate. Went to the bank but was too crowded so decided to reschedule. Prior to second attempt one team member picked up by FBI and turned on the others. Robbers then showed up to case the place but detected surveillance agents. Under dangerous proximity still had a lot to do to complete the crime. Under Substantial step trial court and appellate court say there is enough there in furtherance of criminal act to show seriousness of conviction. 
· US v. Joyce – Drug deal but officer won’t unwrap to show cocaine. Joyce walks away but had money with him to purchase. Drug deal not made until something close to commitment. Was savvy enough to test the seller before buying. 

· US v. Still – Defendant in parking lot of strip mall appear to be robbing bank police arrive and chase him. Tells police he was 5 minutes away from robbing the bank, van stolen, had fake bomb, demand note (with several drafts). Even under substantial step not enough for attempt as never headed toward bank. 

· Court may create different rules regarding proximity required for substantial step depending upon the offense. Sometimes comes down to a geographic distinction. 

· Abandonment

· Under common law once a crime is committed can’t take it back

· MPC substantial step, because timeline much earlier, permits withdrawal, abandonment, renunciation. 

· Typical requirement is that abandonment occur “under circumstances manifesting a voluntary and complete renunciation of the criminal purpose” 

· Abandonment is an affirmative defense, defense presents evidence and must sway the jury

· Attempt issues can be overcome by creating a new crime/separate offense, preparatory offenses (like burglary, complete upon breaking and entering with purpose to commit a crime therein).

· McQuirter v. State – McQuirter (black) following around white woman and children. Picked up by cops and confessed to attempted rape and murder. 

· Impossibility – legal and factual impossibility 
· By virtue of fact defendant is ignorant there is no way could have made an attempt. 

· Cases: People v. Dlugash – 3 guy sitting around drinking. One shoots the other dead. Another then shoots the guy who was already shot. Prosecution needed to prove beyond a reasonable doubt victim still alive at time was shot. Can’t prove beyond a reasonable doubt that he ended/shortened the victim’s life. No evidence Dlugash believed victim was alive so can’t have purpose to kill. Court of Appeals says plenty of evidence for purpose to kill. If Dlugash believed alive at time of shooting then had requisite intent/purpose. 
· Attempt under MPC 5.01(1)(a)

(1) ID the missing element -- the part of the underlying offense that could not be satisfied because the actual circumstances were different than what defendant believed

(2)  Do attempt analysis: 

(a) Act + Mens Rea for attempt at the offense + 

(b) For missing element – does hypothetical reasoning satisfy? 
· Look at circumstances as defendant thought they were and if sufficient then met. 
Affirmative Defense
· Affirmative defenses are separate from the liability formula. Not contained in statutes. 
· Can still meet all the elements in the statute but if there is a valid affirmative defense then it is justified/excused. 
· Burden of proof - all elements of the statute have to be proven by the prosecution beyond a reasonable doubt.

· Jurisdictions get to choose who bears the burden of proof for affirmative defenses. 

· Self-Defense

· Part of a group of affirmative defenses out of necessity. 

· All about self-preservation or preservation of another. 
· Self Defense is the honest and reasonable belief facing imminent, unlawful threat of deadly force and a response is necessary. 
· Burden of proof for affirmative defenses – once the issues is sufficiently raised by the defense it is up to the prosecution to disprove self-defense beyond a reasonable doubt. 

· In assessing self-defense have to reconcile two perspectives.

(1) Necessity as viewed by defendant based on what he knew or saw at the time.

(2) Hindsight, what was learned after the fact, can’t just defer to the defendant’s perspective. 

· Self-defense is about fear, if there was reasonable fear and the fear was justified then defendant is completely exonerated. 

· Often comes down to evidence, how to show the person honestly and reasonably feared for his life. 

· Cases: People v. Goetz – Goetz on subway approached by 2 black youths who asked him for $5. Had previous experience being mugged and maimed (relevant general experience). Took out his illegal firearm and shot and killed youths. Kept firing even after they fled. Came down to jury believing his fear was reasonable, questions about implicit bias. What happens in courtroom doesn’t necessarily follow the law. 
· Lot of it comes down to evidence. Varity of evidence can be used/relevant in evaluating honesty and reasonableness of belief: physical movements/proximity, time of day, location, knowledge of past relationship, physical attributes of people involved, past experiences, etc. (go to credibility of honesty of belief and perception)

· Domestic Violence and Syndrome Evidence

· Experts give testimony to show how seemingly unlikely reaction actually fits pattern of human behavior (Battered Woman Syndrome)

· Signs of BWS

· Isolating pattern, controlling partner, constant calls and texts, using children as weapons in the relationship, financial control, etc. 

· Why partners stay in abusive relationships:

· Financial limits, shame and humiliation, fear of reprisal/threats of retaliation by abuser, fear won’t be believed, victim responsibility, reconciliation a part of the cycle, protection of children, phycological/learned helplessness, understanding behavior as normal. 

· Reasonableness of fear is not fear experienced by person with BWS.

· But can say possibly that defendant with BWS has enhanced predictive abilities regarding violence which may support an argument for reasonableness of belief of imminent, unlawful and deadly violence. 

· Cases: State v. Kelly – Husband and wife in 7-year abusive relationship. He attacked her and she grabbed scissors to scare him off and stabbed and killed him. Convicted at trial for reckless manslaughter. Appellate court says expert testimony about BWS should be admissible not only to honesty of belief but also to reasonableness of belief. 
· Imperfect Self Defense

· Recognized in CA but not all jurisdictions.

· If defendant had honest belief about the threat level, but it was not reasonable, will knock murder charge down to voluntary manslaughter. 

· Mental illness can speak to honesty but simultaneously undercuts reasonableness.

· Deadly Force

· Generally any threat that creates risk of inflicting great bodily harm qualifies for use of deadly force. 

· Under MPC threats of kidnapping and rape are also included. 

· Third Parties

· If a person has a legitimate claim to use self-defense and winds up killing a third party, transferred intent applies. Has some limitations but courts are pretty lenient. If negligent, sloppy or reckless in self-defense can still be found liable.

· Defense of Others

· Permitted to come to the defense of others so long as have the same basic honest and reasonable belief required for self-defense. 

· Retreat, Aggressors and Law Enforcement Use of Force
· Retreat – innocent party’s use of deadly force raises issues of a prior retreat obligation.

· Withdraw – aggressor’s use of force raises issues of obligation to withdraw

· No obligation to retreat before using non-deadly force. Have a right to fight back. 

· No obligation to retreat if in your own home. Castle exception.
· Obligation to retreat before using deadly force. 

· MPC – deadly force not justifiable “if actor knows that he can avoid the necessity of using deadly force with complete safety by retreating.” 

· Must know. Requires subjective awareness can retreat with complete safety.

· For retreat rule to apply:

(1) Jurisdiction must have a retreat rule

(2) Must happen outside in public (doesn’t apply in the home)

(3) Other party must be using deadly force. 

If all are true and retreat obligation triggered, must know have a completely safe route to retreat. 

· Most jurisdictions don’t have retreat rules as not pragmatic, difficult to draw the line. Difficult to have practical rule a person can operate under or present issues of fact finding for the jury. 

· Cases: State v. Abbott – Conflict with neighbors over shared driveway. Son was original aggressor, came after Abbot. Father and mother came at Abbott with weapons. During struggle family injured by weapons they brought. 
· Original Aggressor

· Common law rule, original aggressor cannot use deadly force in self-defense without renunciation and withdraw form original violence. 

· MPC – last wrongdoer rule – original aggressor in conflict may use deadly force in self-defense against wrongful (because excessive) deadly force by an original victim who has wrongfully escalated the level of violence. 

· US v. Peterson – Victim ripped windshield wiper off car, defendant came out to protest, after verbal exchange came back with gun and says don’t move or will shoot. Victim grabbed a lug wrench and came at defendant who shot him dead. Defendant raised the stakes of altercation to deadly force by bringing in gun. He remains the aggressor until he renounces and withdraws.  
· Tennessee v. Garner – Law Enforcement Use of Deadly Force to Arrest a Fleeing Felon. Under 4th Amendment (Seizure). Law enforcement may use deadly force under the 4th amendment to arrest a fleeing fellow when the officer had: (1) probably cause the suspect committed a felony; (2) probable cause that deadly force was necessary to prevent the suspect’s escape; (3) probably cause that the suspect posed a significant risk of death or serious injury to the police officer or others. 
· Insanity
· Not a justification, an excuse. 

· Burden of proof in federal court and in CA on the defense. Have to carry the day and persuade the jury to certain level of proof to agree the defendant is insane. 

· Criminal law differentiates

· Competence to stand trial – mental state of the individual to be able to understand the nature of the proceedings and assist counsel. 

· Can be raised by anyone – defense attorney, prosecutor, judge. 

· Can’t have legal proceedings without a competent defendant. 

· Potentially always an issue.

· Motion can be run as many times as possibly if seems the person is not competent. 

· Dusky Rule – Competence to stand trial – to have a fair trial with due process, Defendant must be able to:

(1) Understand the nature of the proceedings; and 

(2) Assist counsel 

· Can also be due to intellectual disability, dementia. 

· Insanity – craziness at the time of the crime

· Pre-trial diversion

· 4 Verdicts

(1) Guilty

(2) Not Guilty

(3) Not Guilty by Reason of Insanity

(4) No Contest

· Involuntary Commitment (Welfare & Inst. Cost Section 5150) – a person may be involuntarily committed for up to 72 hours for mental health evaluation/treatment if, because of mental health disorder the person is:

(1) A present danger to self; or

(2) A danger to others; or

(3) Gravely disabled (unable to survive on own)

· Cases: M’Naghten- Scot thought Tories were out to get him, tried to assassinate the prime minister but killed his secretary instead. Mens rea knew the act would result in death as that was his intention. Insanity is the crazy reason for wanting to assassinate the prime minister and not understanding the wrongness of the act. 
· M’Naghten Rule for Insanity

(1) Because of mental disease or defect,

(2) Defendant does not know the nature or quality of his action or

(3) Does not understand the wrongness of his act. 

· Defining Mental Disease – subrules for (1) of M’Naghten Insanity Test

· McDonald Test

(a) Defendant suffers from abnormal mental condition that

(b) Substantially affects mental or emotional processes, AND

(c) Substantially impairs behavioral controls

· APA Test

(a) Defendant suffers from severely abnormal mental condition, that

(b) Grossly and demonstrably affect reality testing (and is not drug induced) 

Cases: State v. Guido
Rape

· Not limited to heterosexual rape, nor male on female. Also applies to same sex sexual assault. 

· Rape cases often become a fact contest between competing stories about what happened (coerced vs. consensual sex).

· Extrinsic Force Jurisdictions – rape is sexual intercourse by force or threat of force against the will and without consent. 

· 3 essential elements required in most extrinsic force jurisdiction. 

(1) Sexual act (intercourse or other specified act)

(2) Victim non-consent (against the will of the victim) or victim incapable of consent and defendant has notice of incapacity

(3) Assuming victim is capable of consent, sexual act done by force or threat of force, meaning either:

(a) Direct physical force 

(b) Threat sufficient to cause reasonable fear in the victim (that precludes or overcomes resistance)

· Non-Extrinsic Force Jurisdictions (CA)

(1) Sexual act (intercourse or specified sex act) and

(2) Non-consent (against the will of the victim) and

(3) Where the victim is incapable of consent and the defendant has notice of incapacity OR

(4) By force or threat of force

(a) Directly physical force (sufficient to preclude or overcome resistance)

(b) Threat sufficient to cause reasonable fear (that precludes or overcomes resistance)

(c) Sexual act where defendant reasonably should have been aware of victim non-consent

· Mens rea will often prove non-consent. So much force was used there is no way there was consent. From the threat should have seen the victims fear to know or should have known there was no consent. 

· Cases: State v. Rusk – Met at bar, she drove him home and he took her keys. She went upstairs with him, he had her undress, held her by throat, walked her to car and asked to see her again sometime. He said, she said. Question on appeal is sufficiency of evidence, enough facts for jury to find beyond a reasonable doubt that all elements met. Case affirmed on appeal by 1 vote. 
· Iniguez – aunt’s BF has sex with victim on the night of her wedding who froze out of fear. Guilty because reasonably should have known non-consensual.
Intoxication
· First ask:

(1) Does the law in the jurisdiction allow Defendant to argue he/she lacked some form of mens rea required for the offense because of voluntary intoxication.

(2) If such argument is allowed, will it work on the facts of the case?
· Intoxication applies to more than just alcohol, any narcotic. 

· MPC 2.08 Intoxication

(1) Except as provided in subsection 4, intoxication of the actor is not a defense unless it negatives an element of an offense

(2) When recklessness establishes an element of the offense, if the actor, due to self-induced intoxication, is unaware of a risk of which he would have been aware had he been sober, such unawareness is immaterial

(3) Intoxication does not, in itself, constitute mental disease within the meaning of Section 4.01. 

· Reasonable person standard is still the reasonable sober person. Not the intoxicated reasonable person. 

· Recklessness and negligence can’t be negated, only purpose and knowingly mens rea.

· If recklessness and negligence could be negated then could just claim intoxication to avoid punishment because while intoxicated may not be aware of risk to other people. 

· Common Law divides into specific and general intent offense.

· Specific Intent – statute will state “with intent to”. Usually involve mens rea of purpose or knowledge.

· Examples: Burglary, Larceny, Attempt

· General Intent – usually involve mens rea of recklessness, sometimes negligence. 
· 
Examples: Breaking and Entering, Rape

· Intoxication can only be used to negate mens rea element of specific intent offense, not general intent. 
· Mental Capacity

· Where the law allows defense to try to negate mens rea via voluntary intoxication, there are two ways of asking about defendant’s mens rea

· Because of voluntary intoxication, did the defendant lack the mental capacity needed to act with the required mens rea? Or

· Based on all the facts, including voluntary intoxication, did the defendant act with the required mens rea? (must be posed this way in CA)



Accomplice Liability
· Very little conduct required to become an accomplice and a great deal of liability can attach because of someone else’s actions. 

· Sometimes an accomplice can be most culpable actor, planned and funded the criminal activity.

· Accomplice will be guilty of the same offense as the primary actor. 

· Primary actor must have committed the offense. 

· 4 ways one can be liable for the conduct done by another:

(1) Causation in result offenses (Atencio Russian roulette case) – need a special fact pattern to apply

(2) Direction of an innocent or non-responsible actor

(3) Accomplice (aider or abettor)

(4) Conspiracy 

· Basic Requirements of Accomplice Liability 

(1) Defendant act to promote or encourage the primary actor’s offense (act of promotion or encouragement)

(2) With the purpose to encourage the primary actor’s offense

· Accomplice Liability for Reckless/Negligent Offense 

Assuming the primary actor commits a reckless or negligent offense, then the secondary actor may be liable as accomplice if:

(1) (Act Requirement) The secondary actor does an act that promotes or encourages the primary actor’s conduct and

(2) (Mens Rea Requirement) 

(a) The secondary actor demonstrates purpose to promote the primary actor’s criminal conduct and

(b) The secondary actor also demonstrates any necessary recklessness or negligence required for the charged offense 
· Mens Rea

· Purpose is the majority rule for mens rea for accomplice liability. 

· Cases: Hicks v. US – After night of drinking Hicks went with friend to confront man. Witnesses overheard Hicks tell victim to take off his hat and die like a man. Friend shot and killed the victim. Court says if used the words intentionally and deliberately to encourage one man to kill another, presumed by law to have intended the effect and is responsible therefor”. Judge said had intention to speak words, if he had purpose to say words and words had that effect, but not meant to encourage then no purpose to encourage. 

· ﻿“If the deliberate and intentional use of words has the effect to encourage one man to kill another, he who uttered these words is presumed by the law to have intended that effect, and is responsible therefor.”

· “where an accomplice is present for the purpose of aiding and abetting in a murder, but refrains from so aiding and abetting because it turned out not to be necessary for the accomplishment of the common purpose, he is equally guilty as if he had actively participated by words or acts of encouragement.”

· Requires evidence of previous conspiracy between the parties

· If had a prior arrangement to have someone’s back, step in, then presence itself can show purpose of assisting or providing support or encouragement, even if didn’t speak or intervene. 

· State v. Gladstone – Gladstone a weed dealer, was out so sent police informant to another dealer. No evidence of communication with other dealer. No conscious object/aim/desire for other dealer to make the sale. 
· Act Requirement (Accomplice)

· Cases: Wilcox v. Jeffrey – Wilcox a reporter, bought ticket and attended show by jazz great Hawkins, who was performing illegally on a tourist visa. Court says buying a ticket is sufficient enough act of encouragement, doesn’t need to be important or critical to the offense. Mens rea was his attendance was purpose to promote. 
· MPC Accomplice Liability – Section 2.06

(1) A person is guilty of an offense if it is committed by his own conduct or by the conduct of another person for which he is legally accountable, or both.

(2) Person is legally accountable for the conduct of another person when:

(a) acting with the kind of culpability sufficient for the commission of the offense, he causes an innocent or irresponsible person to engage in such conduct; or

(b) He is made accountable for the conduct of such other person by the Code or by the law defining the offense; or

(c) He is an accomplice of such other person in the commission of the offense.

(3) Person is an accomplice of another person in the commission of an offense if:

(a) With the purpose of promoting or facilitating the commission of the offense, he

(i) Solicits such other person to commit it; or

(ii) Aids or agrees or attempts to aid such person in planning or committing it; or

(iii) Having a legal duty to prevent the commission of the offense, fails to make proper effort so to do; or

(b) His conduct is expressly declared by law to establish his complicity. 
