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Criminal Law Fall 2019 Outline
Liability Formula:
Act w/Mens Rea + Additional Statutory Requirements (Strict Liability elements) → Result
Result w/o any affirmative defense → Guilt
Punishment Theory
I. Because punishment is intended to be unpleasant, government must have a strong justification to deliberately inflict pain on an individual
II. Teleological versus deontological
A. Consequentialist (looking forward proactively  to the end result of the punishment in a deterrence and utilitarian fashion) versus non-consequentialist (looking backward retroactively at the principal action in a retribution fashion)
III. Deterrence and Retribution
A. Retribution is the idea that punishment is justified because people deserve it because of their crime and their choice to do so
1. Focus on the wrongness of the crime which is tied to culpability and the level of harm
2. Calculates punishment to the extent a person deserves it
3. Justice should first and foremost punish those who are guilty of committing a crime, and not firstly focus on what benefit to society a criminal’s outcome could provide
4. Pros
a) Because people have the capacity, there is a moral attachment to the punishment
b) The state calculates culpability and it decreases the need for unrestrained revenge
c) No moral relativism because what is wrong is wrong
5. Cons
a) Hard to discern desert (there is a fundamental right and wrong in behavior and reward or punishment is deserved or earned by one’s qualities or actions)
b) Relies on agreement of what is wrong, which allows for moral relativism
c) Holds that everyone should be punished for their actions because they are acting under their own free will to break from the benefits of society, but what about those who do not benefit from society and therefore have no value in holding the obligations and burdens that those who do benefit hold?
d) Punishes because others have attained a benefit that those who behave do not get to attain, but most do not view murderers and rapists as having attained a benefit that we desire
e) One’s punishment does not necessarily pay back to society, rather it just withholds one from interacting with it
6. U.S. v. Madoff: defendant did a lot of harm to a lot of people and had full understanding of the wrong that he was doing, which made him deserving of a long sentence (high retribution)
7. Great White Nightclub Fire: the defendant set off fireworks in the club which caused tremendous harm, but he was not very culpable since it was an accident and he had no intention of killing anyone, and there were other people at fault in the accident, so he only got four years (high retribution)
B. Deterrence is the idea that punishment is justified because the person being punished will not commit the crime again (specific deterrence) and other people will notice the punishment and won’t commit similar crimes to avoid that punishment (general deterrence)
1. Focus is on efficiency and a utilitarian balance of cost-benefit analysis in finding the punishment that will create the greatest good for the greatest number of people, and will inflict the minimum amount of pain to attain that necessary good
2. Proportionality principle aims to give punishment no more than what is necessary in proportion to the crime, so that crimes that society wants to avoid the most receive the most punishment
3. Relativity aims to responsibly allocate resources to punish
a) Speeding versus murder require a different invesment of resources to achieve the aim of the punishment
4. Pros
a) Suggests that we can empirically calculate optimal amount of punishment for optimal good creation
b) Justifies punishment and hurting someone in the process
c) Recognizes that we should never inflict pain unless it is justified, creating a default against punishment
5. Cons
a) Assumes people calculate based on the significance of the punishment, when really the chance of being caught has a higher deterring effect (certainty over severity)
b) Marginal difference in incremental increases in sentencing
6. U.S. v. Madoff: judge gave the defendant a very long sentence of 150 years as a symbol of fairness and grief for the victims and also as a symbol to others who are considering attempting such white collar crime
a) High general deterrence, low specific deterrence
b) This is a good place to use deterrence because the white collar criminals are generally quite calculating
7. Great White Nightclub Fire: although the defendant made a grave mistake, a very lengthy sentence is not necessary to prevent him for doing a similar act again, and it is long enough to make others in a similar position to him think twice
a) Low general and specific deterrence
8. U.S. v. Jackson: specific deterrence was needed after he had committed an armed robbery after two previous robberies, but also general deterrence to uphold the statute sentencing range
a) Could a 20 year sentence have achieved the same goals?
b) High deterrence
IV. Sentencing
A. Mercy discrimination is where some people get “the law” and some people get “justice,” with the system more likely to individualize along racial and class lines
B. Expressive theories
1. Punishment is a means to achieve socially desirable effects, such as enhanced compliance with the law by honest members of society
2. Punishment is worthwhile for its own sake, intrinsically good because it affirms the dignity of the victim and respect for the offender as a responsible moral agent
3. Punishment can also serve as a repudiation of the offender’s claim of superiority over the victim
C. Role of victims in sentencing
1. Courts will often hear victim impact statements in the sentencing hearings in order to assess the full extent of the harm caused by the actor
a) No real legal basis for this emotional twist on the legal system
b) Argued as a use to counteract the mitigating evidence that defendants can present during sentencing and is relevant to the defendant’s moral blameworthiness
2. Retaliation and vengeance would not allow for calculating and logical sentencing
D. Restorative justice
1. Emphasizes crime as a violation of community relationships and roles
2. Focuses on the social relationship being mediated without lawyers directly between the offender and the community and/or victim
3. Limited in that it requires admission of guilt, skilled facilitators, long time, and public trust
V. Criminalization
A. Retribution instructs that we punish behavior that is morally blameworthy, but some morally blameworthy acts are personal choices which we do not punish
B. Deterrence instructs that we punish behavior if it will prevent that behavior, but criminalizing an act can have secondary effects such as increasing other crimes
1. The utilitarian harm principle suggests that the government will only exercise its power over an individual against his/her will in order to prevent harm to others
The Act Requirement (Actus Reus)
I. Voluntary act
A. A voluntary act is a bodily movement that is the product of the effort or determination of the actor, either conscious or habitual
1. An act may be impliedly voluntary if it is a likely consequence of a voluntary act
2. Hypo: police officer carries carry her gun with her habitually in a courthouse while on duty. In this instance, she is in the courthouse filing her divorce case and habitually brings her gun into the courthouse. She is then arrested, and found guilty because the fact that her bringing the gun into the courthouse is habitual (almost unconscious but not exactly unconscious) doesn’t excuse her culpability of the crime
a) Otherwise it could be used as an excuse, so for administrability this is easier to prevent fallacious excuses
b) The reason we include habitual acts within the realm of voluntary acts is because they are still within the realm of directing their bodies, but in certain decisions they are not going to pay attention to them which doesn’t excuse the action
(1) Deterrence isn’t always for intentionally committing crimes, but for misprioritization of what society deems important
B. Words alone, in a certain context, can be a criminal voluntary act
1. Hypo: a blind person asks for directions to the elevator, and an elevator shaft is open because of construction, and another individual says just go straight ahead you can’t miss it. The blind person goes straight, and falls down the shaft to their great injury
a) The directing person is guilty because he voluntarily acted to give verbal directions
C. Absent a legal duty, a person is not required to say/do anything
1. Hypo: person sees a blind person walking towards the elevator shift but doesn’t stop the victim
a) There is no affirmative act that the defendant has caused the terrible harm, so not guilty
D. Coercion, including police instruction, does not constitute a voluntary act
1. Martin v. State: defendant was not guilty of being drunk in public because he was drunk in his home upon arrest and was involuntarily brought out into the public by the police officer, so the defendant did not meet the element of “appearing” voluntarily
2. Hypo: a person who is arrested for a crime, but is also in possession of drugs on his body, cannot be guilty of bringing the drugs into the jail since he did not bring them in voluntarily
E. The manifestation of an involuntary act can be tied to an initial voluntary act by moving the timeframe of the crime back to a voluntary act
1. Prosecution can prove that the culpability began when the defendant undertook an action knowing that their harmful involuntary action might arise while undertaking the action
2. People v. Decina: epeleptic driver is guilty if he knows he is prone to seizures yet voluntarily decides to drive, and in this case had a seizure which caused an accident killing four people
a) Although the accident was involuntary, he voluntarily drove with the knowledge that he could have an involuntary seizure
3. Deterrence and retribution require a basic, minimum amount of choice
a) Deterrence doesn’t work because cannot deter someone who is not directing their own body
(1) If Decina hadn’t had a fit before and had no idea it might happen, deterrence won’t work
b) Retribution doesn’t work because can’t say that someone chose to do a harmful action if brain, not mind, is controlling the action
4. Hypo: an experienced drinker is guilty if he goes out to a bar but involuntarily pukes outside because drinking excessively was the voluntary act which is associated with the likely consequence of involuntary puking
F. No one is punishable solely for thoughts without any attempt at the thought of act
1. Humans have thoughts all the time which would be hard to determine by court their sincerity in carrying out, and it would be impossible to know when to actually carry out the charge and punishment if you cannot see the act since we cannot see inside the heart and brain
a) Criminal law is political in that its laws structure the way a society views basic values, and in liberal western values thought should not be punished whereas action should
II. Involuntary acts
A. An involuntary act is a reflex or convulsion, a bodily movement during unconsciousness or sleep, conduct under hypnosis, or a bodily movement that is not otherwise the product of the effort or determination of the actor, either conscious or habitual
1. People v. Newton: defendant may not be guilty since he claims that he was unconscious, as a result of a gunshot wound to his abdomen, at the time of his fatal shooting of the police officer
2. Unconscious actions are different from actions you are unaware of or don’t remember you did, for which you should be held responsible
B. Involuntary acts are not those which are the result of uncontrolled impulses or which result in unforeseen and unintentional consequences
III. Omissions to Act
A. An omission to act is when an actor voluntarily fails to act where s/he has a legal duty to act
B. A legal duty to act arises from statutory requirements, immediate family/status relationship, a contractual obligation, an assumption of care/rescue, and if the actor is responsible for the original harm
1. Statutory
a) Can’t not file federal income taxes because you don’t feel like it
b) Legislature can, whenever they want, impose a duty through passing a law
2. Immediate family/status relationship
a) Parents have a duty to provide for an adult child who is dependant on parents due to permanent mental or physical disability
b) Adult child has duty to care for an elderly parent who could not care for herself
c) Traditionally, categories of spouse and parent trigger duty to aid only in the case of formal legal relationships
(1) People v. Beardsley: husband owed no duty to call physician after his mistress took a fatal dose of morphine
(a) Smug, ignorant, and vindictive but would otherwise create a world where there is a duty to aid when there is any kind of relationship, whether sexual or just friendly
(2) Duty sometimes imposed on adults residing with a child who assumes a parent-like role and substantial responsibilities, expanding legal spouse or parent definition
(a) People v. Carroll: stepmother held with child endangerment when failed to prevent her husband from killing his daughter
(b) State v. Miranda: live-in boyfriend was not convicted for failing to prevent his girlfriend and baby’s mother from killing the baby
(i) Otherwise it will hurt children as the social norm advances towards nontraditional family arrangements, with people caring for them who don’t have a deep-rooted intrinsic desire to keep them safe
(ii) Dissenting judge argued that affording protection only to children with legal parents doesn’t advance the policy of preventing child abuse
d) Culpability in neglecting child abuse is cloudy when pervasive domestic abuse is involved and the parent is a victim herself
(1) Commonwealth v. Cardwell: despite the stepfather being abusive of the mother and had a gun, the court convicted the mother of failing to protect her daughter from the sexual abuse that her daughter told her about
(2) Courts presume that a woman’s obligation to her children always takes precedence over her own interest in independence and safety
(a) Slowly beginning to acknowledge constraints of domestic abuse in self-defense cases, but these impediments do not seem to matter when mothers fail to protect abused children
3. Contractual obligation
a) Jones v. U.S.: no proof that, despite baby dying while in her home and she could have done something to stop it, there was no proof that defendant had a legal duty to provide care for the baby contractually or through an assumption of care
4. An assumption of care/rescue
a) Can’t say you’re going to help someone, causing others to not take up the care because they will say “They’ve got it so I don’t need to,” and then you don’t
b) Unless you realize, after your attempt to help, that the situation requires abilities beyond what you have or can give
5. Responsible for causing original harm
a) Law is clear that “one who by his overpowering criminal act has put another in danger of drowning has a duty to preserve her life”
b) Imposing a duty to rescue after a negligent act created a drowning situation enlightens to the court of the defendant’s mens rea
C. Good Samaritan laws impose a punishment on bystanders who don’t prevent a crime when they are able to do so, despite them not having a legal duty to act
1. Popular in Europe but not in the U.S. because it is difficult to determine how much intervention is required and when, as well as fear of impeding individualism and forcing to act against your interests
Mens Rea
I. Mens rea refers to the blameworthiness entailed in choosing to commit a criminal wrong
A. An unwarrantable act without a vicious will or fault is no crime at all, and justice and blame are inappropriate in the absence of choice
B. Important to determine whether a defendant intended, expected, or should have expected that his actions would produce particular consequences
C. Regina v. Cunningham: defendant is not guilty when he broke a meter and didn’t turn off the gas, causing neighbor’s asphyxiation, because he did not have the required mens rea
1. He did not intend to cause injury, and a reasonable jury would not have been able to say without a reasonable doubt that the defendant foresaw that the removal of the gas meter might cause injury to someone but nevertheless did it
D. The mens rea for committing one criminal act does not necessarily transfer to all possible consequences of that act
1. Regina v. Faulkner: defendant is not guilty because the act of lighting the match which caused the fire was accidental, even though the act preceding it of sneaking into the cargo area to drink the rum was felonious
E. Heightened culpability concept says that sometimes, if you act with culpability for lesser crime, which results in harm of a great crime, then there is guilt for the greater crime
1. Most of the times, this doesn’t apply because you want to apply the mens rea term with the essential harm
II. Four MPC levels of mens rea
A. Purposely: defendant has acted purposefully if s/he acted with conscious object for the result of the action to occur
1. Knowing the outcome will occur, and wanting it to occur
2. Hypo: a disgruntled airline employee screams “die Edward” and sets off a bomb causing a plane crash, many people are injured but not killed including Edward, the pilot
a) Her statement establishes clear purpose to kill Edward, but not the other passengers
b) In order to be guilty of an attempt, they must have purpose to commit the crime attempted
(1) The airline employee is guilty of attempted murder of the pilot because of his desire to kill the pilot by virtue of placing the bomb under his chair and by saying “Die, Edward,” but not guilty of attempted murder of the passengers because he did not want or desire to kill them
3. Hypo: while standing in line in the rain while holding an umbrella, the defendant moves his body in a way that causes the umbrella to hit someone else in line
a) Only guilty of purposefully hitting the plaintiff if he had a conscious object to hit the victim
4. If Cunningham knew the risk and wanted the woman to choke, he would have been acting purposefully
B. Knowingly: defendant has acted knowingly when s/he has acted knowing with full awareness and with substantial certainty that the outcome will occur
1. Doesn’t require a desire for the outcome to occur, which is different from purposefully, just need to know that it will cause an outcome
2. If Cunningham was aware of the risk of breaking the meter, but didn’t necessarily want it to happen
3. Hypo: same hypo as above, but while the pilot survives, a passenger dies
a) Guilty of knowingly murdering
b) But if the defendant wasn’t aware that a passenger would be on the plane, he would not be guilty of knowingly
4. Hypo: defendant stopped by police for driving stolen car and says that someone sold it to him for $5,000 with no paperwork
a) Guilty of knowingly receiving stolen property if had awareness of the stoleness
C. Recklessly: defendant has acted recklessly when s/he acted with awareness of a substantial and unjustifiable risk that the outcome will occur
1. Recklessness analysis
a) Assess level of risk-taking by defendant
(1) Our judgement of how dangerous the activity was in the situation given info available at time
(2) Normative judgement about how bad it is
(3) The risk must be of such a nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation
b) Assess social justification for defendant’s risk-taking in the situation, if any
(1) Risk is sometimes needed and justified such as doctors performing a risky operation to save the patient
c) Assess defendant’s awareness of risk facts and conscious disregard of them at the time of the act
(1) Risk facts are facts that indicate danger in the situation
(2) Opaque recklessness is when you have some awareness of the risk but you fail to appreciate how substantial it is
(a) This usually ‘hurts’ the awareness element and usually means a defendant does not have sufficient MR
2. Hypo: woman comes to LA, and she gets a call for an audition to a reality TV show which is in a sketchy neighborhood. She brings her dog with her and leaves the dog in the car. She comes back 90 minutes later to find the fire department prying the window open of the nearly dead dog
a) Analysis
(1) Risky to leave a dog in the car in the valley for 90 minutes because it’s hot
(2) No justification for the risk because she could have left the dog at home or brought the dog in, and making it as a big star and therefore not thinking about it doesn’t count as a social justification
(3) Her awareness
(a) Defense is that she is stupid and unaware of risks
(b) Prosecution is that she is human and when she got out of the care she felt that it was hot, and so she consciously disregarded the heat
3. Hypo: coach is pushing his players in the heat of the summer, and ignores people saying that he should stop pushing a certain player who looked ill, and soon collapses from heat stroke. Coach says that he’s been doing this for 20 years and never had someone collapse
a) Coach’s actions were dangerous and risky
b) No social justification to significantly risk brain damage or death for a game
c) Awareness
(1) He had enough knowledge of heat stroke that he should have been aware of the risk
D. Negligently: a defendant acted negligently when s/he should have been aware of a substantial and unjustifiable risk that an objectively reasonable person would have realized and heeded in the same situation
1. A substantial risk is a gross deviation from the standard of care of an objectively reasonable person in the defendant’s circumstances
2. Hypo: Marine in basic training gets hit in the head, the drill sergeant asks if he’s okay and he responds yes, and a moment later he gets hit in the head again and dies from brain bleeding
a) Risk is substantial in a gross deviation from standard of care of a reasonable person
b) Sergeant should have been aware of the risk
c) But it might be justified because it’s for the military, and the risk might be outweighed by the social justification
E. Strict liability is when a criminal act doesn’t require any mens rea
III. Many presumptions are made such as that a person is presumed to intend the natural and probable consequences of his act
A. Supreme Court has imposed strict limits on the use of mandatory presumptions, those the jury is required to draw in the absence of contrary evidence, to prevent the burden of proof being transferred to the defense to explain their actions
B. Presumptions are constitutional only when we can have confidence that over all criminal cases in general, the presumed fact will always be present when the fact used to trigger that presumption is present
1. Permissive inferences is where the judge informs the jury about a factual conclusion that it is permitted by not required to draw
a) Allowed whenever the conclusion is more likely than not
IV. Translating common law mens rea terms into MPC language
A. Steps
1. Identify the common law MR term that is at issue (malicious, willful, wanton, etc.)
2. Establish the meaning of the term in statutory context
a) Define the MR term (determine its usual stand-alone meaning)
b) Determine what element(s) the MR terms applies to
c) Mens rea term should do significant work by modifying a part of the statute that is the essence of the wrong
3. Translate into MPC terms
a) Malicious/willful = purpose, knowledge, or reckless
b) Intentional = purpose, knowledge
c) Wanton = knowing or reckless (sometimes negligence)
d) Depraved = reckless
4. Determine whether the evidence shows that the defendant acted with the required MR
B. Example
1. NY Burglary Statute: Knowingly enters unlawfully a building with intent to commit a crime therein and when building is a dwelling
a) “Knowingly enters unlawfully a building”
(1) Mens rea term of knowingly modifies the unlawful entry
b) “Intent to commit a crime therein”
(1) Intent sounds like purpose because it sounds like conscious object or plan to or desire to or aim to
(2) Mens rea term modifies to commit a crime therein
c) The voluntary act is the entry
(1) Intent to commit a crime must be upon the entry
(2) When a person enters a building, two mens reas must be proven (knowingly unlawful entry with intent to commit a crime)
d) “When building is a dwelling”
(1) Written to emphasize a separation between the mens rea and a strict liability
(2) Statute’s additional requirements that the prosecution must prove, but doesn’t require proof of mens rea
C. When interpreting federal criminal statutes that are silent on the required mental states, we read into the statute only the mens rea which is necessary to separate wrongful conduct from otherwise innocent conduct
1. Absent statutory language to the contrary, this is the prevailing approach that is qualifiedly endorsed by the Supreme Court
2. State v. Benniefield: defendant was convicted of possessing drugs within 300 feet of a school because prosecution was only required to prove the defendant knew he was possessing drugs, and the defendant could be convicted of the more serious school-zone violation without any proof that he knew or should have known he was near a school
3. Rival theories
a) Bramwell: “moral wrong” view of minimum MR required
(1) If acted with MR for a moral wrong resulting in a criminal harm, then guilty of the criminal offense
b) Brett: “lesser crime” view of minimum MR required
(1) If act with MR for a lesser criminal offense, then if you do the harm of the greater criminal offense, you are guilty of the greater offense
(2) Strict liability is what makes it the greater offense
(3) A reasonable mistake of fact relating only to the gravity of an offense will not shield a deliberate offender from the full consequences of the wrong actually committed
V. Mistake of Fact
A. A mistake of fact is when the defendant admits to doing the charged action, but was unaware that the act was wrong because s/he had a mistaken belief about the situation
1. Although ignorance or mistake would otherwise afford a defense to the offense charged, the defense is not available if the defendant would be guilty of another offense had the situation been as he supposed
2. In such case, however, the ignorance or mistake of the defendant shall reduce the grade and degree of the offense of which he may be convicted to those of the offense of which he would be guilty had the situation been as he supposed
B. Defense to a mistake of fact often depends on the court’s interpretation of what verbs the mens rea term modifies in a statute
C. How mens rea is matched to mistake of fact
1. Purpose, knowledge, and recklessness: mistake of fact is an excuse for any honest mistake regarding that element
a) A woman sells a stolen bracelet, but she honestly believed it was not stolen, so she cannot be convicted
2. Negligence: excuse for honest and reasonable mistake regarding that element
a) Defendant for sexual assault honestly believed he got consent even though the woman was protesting, because she was protesting his belief is unreasonable and thus he can be convicted
3. Strict liability: NO excuse for any mistake regarding that element
4. Disfavors criminal liability in the absence of subjective fault
a) Presumes that, in general, aggravating circumstances should trigger more severe penalties only when the defendant was subjectively aware of a risk that the circumstances existed
D. Strong public policy to protect minors from defendant’s mistake of fact
1. A mistake of fact relating only to the gravity of an offense will not shield a deliberate offender from the full consequences of the wrong committed
2. Regina v. Prince: defendant found guilty of violating the statute although the jury found that the defendant was reasonable in his mistake of fact when he believed that the girl was 18 and not 14 as she told him
a) Court interpreted the mens rea term to modify only the taking of the unmarried girl without parental permission, and that there was no mens rea required for the element of her being underage which was ruled as strict liability
3. People v. Olsen: defendant guilty of lewd act on child under age 14, despite reasonably believing she was 16 as she told him, because there is a strong public policy to protect minors so the court read the statute narrowly with the age element being strict liability despite the wrongness of the act being that the girl was underage
4. Garnett v. State: trial court was correct to deny the defendant from admitting evidence that the girl and her friends led the defendant to believe that the girl was 16 years old instead of her actual age of 13, given that the mens rea was not relevant to the statute
5. Owens v. State: the state’s overwhelming interest in protecting children from these risks outweighs any interest that the individual may have in engaging in sexual reltaions with children near the age of consent, and that by disallowing a mistake-of-age defense, the state avoids the risk that the inevitably emotional statutory rape trial will focus unjustifibaly on the child’s appearance and level of maturity
6. Objections to making underage sex strict liability include
a) Destroying the concept of fault and renders meaningless the presumption of innocence and the right to due process
b) Imprisonment and sanctions is wrong where a mistaken belief is reasonable so that one would say the defendant is acting in a way which is no different from the way a reasonable, careful, and law-abiding citizen would act
c) Harsh sentences and social consequences
VI. Strict Liability
A. Strict liability is where liability is imposed without any demonstrated culpability with respect to at least one material element of the offense
B. Generally speaking the prosecution will argue for as little mens rea as possible (narrow) and the defense will argue for as much mens rea as possible (broad)
1. Broad view is to apply the mens rea to every element, narrow is to apply the mens rea only to the grammatical partner
C. Strict liability factors to look for that might support strict liability interpretation rather than some form of MR
1. Statutory language (absence of MR term)
2. Type of offense (is it traditionally MR or SL?)
a) Offenses that require no mens rea are generally disfavored and have suggested that some indication of congressional intent, express or implied, is required to dispense with mens rea as an element of a crime
b) Congressional silence as to mental elements in an Act merely adopting into federal statutory law a concept of crime already so well defined and interpreted may warrant quite contrary inferences than the same silence in creating an offense new to general law
(1) Morissette v. United States: defendant not guilty of stealing bomb castings from Marine base where the defendant took the property without knowing it belonged to someone and therefore did not have the traditional intent to take dominion over someone else’s property required for stealing
(2) Staples v. United States: defendant not guilty of possessing an unregistered firearm since he was not aware that it was fully-automatic
(a) To prevent a broad range of apparently innocent conduct being criminalized, the section was interpreted as requiring proof that a defendant knew of the characteristics of his weapon that made it a “firearm” despite the section being silent concerning the mens rea required for a violation
(3) United States v. X-Citement Video, Inc.: although grammatically “knowingly” only modifies the surrounding verbs for the visual depiction and not the minority, there is a presumption in favor of an intent or knowledge of wrongdoing requirement applying to each statutory element that criminalize otherwise innocent conduct
(a) Court held that there must be proof that the defendant knew that the depiction involved a minor engaged in sexually explicit acts
(b) Distinguished from “minority as strict liability”, in that this puts the onus on the people providing a service or product and consumers should not have to question the validity of the product such as the reasoning in the Dotterweich case, whereas in Prince, the person committing the act is not being provided a product and so it is their responsibility to ensure that it is valid
(i) Individuals in direct contact with each other gives a great deal more information, but when all you get is a product, your knowledge level is very low
3. Is there inherent notice of wrongdoing or risk in the prohibited conduct?
a) No SL where wrongness awareness of the element is required
4. Cost-benefit analysis of requiring MR
a) Would adding/removing MR make actions that are truly innocent illegal?
5. What was the legislative intent and policy in enacting the statute?
a) What did the legislature intend to criminalize?
D. Public welfare offenses: activities with heightened duties for those in control of particular activities that affect public health, safety, or welfare
1. Intent to harm is not necessary because even if there is no direct injury, the creation of the danger or probability of injury that the law seeks to minimize is enough
a) Dispenses with the conventional requirement for criminal conduct of awareness of some wrongdoing
2. Accused is usually in a position to prevent the act with no more care than society might reasonably expect and no more exertion than it might reasonably exact from one who assumed his responsibility
a) In the interest of the larger good it puts the burden of acting at hazard upon a person otherwise innocent but standing in responsible relation to a public danger
b) Congress weighed the possible injustice of subjecting an innocent seller to a penalty against the evil of exposing innocent purchasers to danger, and concluded that the latter was the result preferably to be avoided
c) United States v. Balint: defendants were found guilty of selling drugs without the order form required by the Narcotic Act of 1914 despite defendants claiming they didn’t know they were selling prohibited drugs
d) United States v. Dotterweich: president and general manager of a drug distribution company found guilty for shipping misbranded or adulterated products in interstate commerce in violation of the Federal Food, Drug, and Cosmetic Act, despite the president not knowing of the wrongdoing
E. Involuntary act defense to strict liability
1. Although strict liability offenses do not require proof of MR, they do require proof of a voluntary act
2. State v. Baker: court held defendant guilty for speeding when he argued that the cruise control was defective and wouldn’t turn off so it wasn’t a voluntary act
a) At the time, cruise control was a new piece of equipment that was for expensive cars
b) Court held that he was the agent of accelerating the car and turning on the cruise control, and he decided to drive the car even with defective cruise control
(1) Moved the timeframe back so that the voluntary act was setting the cruise control
(2) Similar to Descina timeframe
c) Different from unexpected brake failure because with cruise control, the driver has voluntarily delegated partial control of the automobile
VII. Mistake of Law
A. A mistake of law is when a person is either aware of a law but misinterprets its meaning or a person is unaware that such law exists at all
B. Generally, a mistake of law is no excuse unless, if the mistaken belief was true, it negates a MR requirement for an offense
C. Two mistake of law arguments
1. Element of offense: when the mistake of law negates the MR element of the crime (I.e. if their mistake made it so they believed they were not doing something unlawful)
a) Courts are reluctant to grant this as a defense unless it is a specialized area of the law because they do not want to undermine the certainty of the legal system
2. Affirmative defense: when the defendant relied on an official statement of law which later changed OR inadequate publication of law
a) Courts are even more reluctant to grant this because it will effectively change the law
D. Mistake of Law Statutory Analysis
1. From facts, identify the element at issue in the case
2. Identify the mens rea term in the statute, if any, that might apply to the element at issue
a) Find the “partner” of unlawfulness for the mens rea term
3. Define the MR term (determine its usual stand-alone meaning)
4. Determine what it might mean as applied to the element in statute
a) Mens rea requirement only to the facts that made defendant’s conduct unlawful (minimum knowledge)
b) Mens rea requirement to the conduct and the particular law (maximum knowledge)
5. Determine what the facts say about whether the defendant acted with the required MR for conviction
E. Courts have consistently ruled that ignorance of the law can be an excuse in many circumstances
1. No offence is committed if a person destroys or causes damage to property belonging to another if he does so in the honest though mistaken belief that the property is his own, and provided that the belief is honestly held it is irrelevant to consider whether or not it is a justifiable belief
a) Regina v. Smith: defendant was not guilty of violating the Criminal Damage Act when he tried to retrieve stereo wiring he had earlier installed behind wall panels and floorboards of his own construction, causing damage to wall panels and floorboards of rented apartment because he was honestly unaware of the Law of Fixtures and thus didn’t know the property wasn’t his to destroy
2. A defendant who acts under the subjective belief that he has a lawful claim on property lacks the required felonious intent to steal
a) State v. Varszegi: defendant was not guilty of stealing when, under the belief that he was acting pursuant to the lease’s default clause, after the tenant had missed several payments, the defendant picked the lock on a weekend, took two computers, and sold them
(1) Such a defendant need not show his mistaken claim of right was reasonable so long as he can establish his claim was made in good faith
3. Even if the mistake of law is unreasonable, so long as the defendant honestly believed it, that is sufficient
a) Cheek v. United States: court held that defendant’s mistaken belief that he did not have to pay income taxes did not have to be reasonable for it be a defense so long as the defendant honestly believed it
b) Although the more unreasonable the asserted beliefs or misunderstandings are, the more likely the jury will consider them to be nothing more than disagreement with known legal duties
(1) Courts will not excuse ignorance of the law (ie didn’t know the law existed)
(2) Courts will not excuse a belief that a law was unjust or unconstitutional
c) Can use reasonableness of the claim to determine whether he held that belief in good faith and credibility
F. Mistake of law landscape
1. The danger of the conduct to public health involved distinguishes how the court interprets the statute, either broadly (full MR) or narrowly (limited MR)
a) The danger of the conduct itself provides enough warning that the action is likely illegal
2. No MR re lawfulness
a) Knowledge of the law is not relevant in the statute, merely awareness of what acts were committed
b) United States v. Baker
3. Limited MR re lawfulness
a) Have to know certain things that relate to lawfulness but don’t have to know the actual law itself, more general awareness that the acts committed are unlawful
b) United States v. International Minerals & Chemical Corp.: statute made it a crime to “knowingly violate” a regulation of the Interstate Commerce Commission, and the court held that the actions, which violated the Interstate Commerce Statute, the defendant knowingly committed was enough to find guilt even if they didn’t know of the actual statute
c) United States v. Ansaldi: court held that knowledge of or intent to violate the law (knowingly distribute controlled substance) was not an element of the offense
d) United States v. Overholt: defendant was guilty of violating environmental law when he unlawfully disposed of contaminated waste water even though he didn’t know of the regulation
(1) When addressing laws like the SDWA which regulate noxious materials the Supreme Court has been particularly resistant to requiring proof of knowledge of the law
4. Full MR re lawfulness
a) Have to know the law itself, awareness of the specific statute at issue
b) Cheek v. United States
(1) Has to know that his income is subject to income tax
c) Liparota v. United States: court held that the prosecution must prove the defendant knew of the existence and meaning of the relevant regulation, otherwise it would criminalize a broad range of apparently innocent conduct, primarily food stamp users unknowingly using the stamps at stores that charge higher than normal prices
VIII. Legality and Vagueness
A. The legality principle is that a defendant must have fair notice of what constitutes a crime without retroactive creation or changes of the law
1. Gives individuals fair warning to the conduct that could subject them to prosecution, controls discretion of law enforcement, and bars retroactivity and vagueness
a) Requires previously established law and that law must be announced in reasonably clear terms so that the average person does not have to guess its meaning
2. Nearly all American jurisdictions have abolished the common-law doctrine that courts can create new crimes
a) Courts are left to interpret what the statutory law means
(1) If there are different ways of interpreting a statute, courts should take the narrowest view in favor of the defendant
b) McBoyle v. United States: court held that when a rule of conduct is laid down in words that evoke in the common mind only the picture of vehicles moving on land, that statute should not be extended to aircraft, simply because it may seem to us that a similar policy applies, or upon the speculation that, if the legislature had thought of it, broader words would have been used
B. Vagueness may invalidate a criminal law if it fails to provide the kind of notice that will enable ordinary people to understand what conduct it prohibits, or if it may authorize and even encourage arbitrary and discriminatory enforcement
1. City of Chicago v. Morales: Chicago City Council ordinance was unconstitutional in violating due process because it was too vague by not defining loitering and other terms which did not allow citizens to know what was legally expected of them
a) Also gave police too much discretion and power in deciding what is and what is not legal
Homicide
I. Hierarchy of basic homicide offenses in CA
A. First degree murder
1. Premeditated purpose to kill
2. Enumerated felony murder
B. Second degree murder
1. Purpose to kill without premeditation or provocation
2. Depraved heart murder
C. Voluntary manslaughter
1. Purpose to kill with provocation
D. Involuntary manslaughter
1. Reckless
2. Gross negligence
II. Premeditated , purpose to kill
A. Premeditated murder is when defendant acted with the conscious object to kill the victim and with premeditation
B. Premeditation is a reflection on or calculation of the killing
1. Carroll says it can happen immediately, Guthrie says factors are needed to analyze premeditation
C. Two approaches to premeditation
1. Carroll approach is deferential to the jury and is broader/freer in its application by allowing premeditation just by showing intent
a) Don’t need specific evidence of premeditation independent of purpose to kill because premeditation can happen quickly
b) Majority of those using premeditation test to identify the most serious murders hold that brevity between premeditation and fatal act does not negate premeditation because intent to kill can be formed an instant before or simultaneously with the act of killing
(1) Young v. State: when defendant shot and killed two men after a scuffle broke out during a card game, the defendant was guilty of first-degree murder because premeditation and deliberation may be formed while the killer is pressing the fatal trigger
(2) Commonwealth v. Carroll: husband guilty of premeditated murder when after a long fight with a history of difficult marriage, defendant deliberately grabbed gun from above bed and shot wife, despite no planning and only five minutes of reflection between argument and the killing
c) Lack of self-control in emotional situations does not excuse
(1) Commonwealth v. Tyrrell: society would be almost completely unprotected from criminals if the law permitted a blind or irresistable impulse or inability to control one’s self, to excuse or justify a murder or to reduce it from first degree to second degree
d) Issues arise with jury bias and discrimination, jury arbitrariness
2. Guthrie approach is stricter than deferential approach and distinguishes between mere intent to kill and intent plus premeditation
a) Anderson factors for finding premeditation
(a) Planning: Facts regarding the defendant’s behavior prior to the killing that might indicate a design to take life
(b) Planning of killing → reflection
(2) Motive: Facts about the defendant’s prior relationship with the victim that might indicate a reason to kill
(a) Def. relationship with victim showing motive → calculation
(3) Preconceived design: Evidence that the manner of killing was so particular and exacting that the defendant must have intentionally killed
(a) Manner of killing → killing
b) People v. Anderson reversed a first degree conviction of a brutal murder of a 10 year old girl because it did not fit into these three categories of evidence
c) State v Forrest: defendant took a pistol with him on a visit to his hospitalized, terminally ill father and, sobbing with emotion, killed his father with a single shot to the head
(1) North Carolina Supreme Court upheld first degree murder conviction
d) Although premeditation and deliberation are not measured by any particular period of time, there must be some period between the formation of the intent to kill and the actual killing, which indicates an opportunity for some reflection on the intention to kill after it is formed
(1) State v. Guthrie: jury was improperly instructed that premeditation occurs when intent to kill occurs only for an instant right after defendant is flicked on nose with towel by coworker, because premeditation requires proof that the defendant considered and weighed his decision to kill
III. Voluntary manslaughter with provocation
A. Voluntary manslaughter is when defendant had a conscious object to kill after being provoked
1. Provocation mitigates murder to manslaughter
2. Premeditation describes the highest level of purposeful killing, while provocation describes the lowest level
B. A defendant is provoked if s/he is actually (subjective) and reasonably (objective) provoked
1. High state of passion from provoking incident that would cause a reasonable person to be sorely tempted to kill at that time (includes assessment of any cooling off period)
2. A reasonable person does not commit a serious violent felony because a reasonable person by definition is law-abiding
a) The reasonableness is about the emotion, not about the act
C. Because it is not an affirmative defense, the prosecution has the burden of proving that the defendant was not provoked
1. Provocation as partial excuse
a) United States v. Roston: a reasonable person does not kill even when provoked. More appropriate standard is: Provocation, in order to be adequate, must be such as might naturally cause a reasonable person in the passion of the moment to lose self-control and act on impulse and without reflection
b) People v. Beltran: it is dangerous to excuse the act and to say that reasonable people kill when provoked. Instead the focus should be on the state of mind, where the provocation must be one that would cause an emotion so intense that an ordinary person would simply react without reflection
c) We do not expect a law-abiding person to commit a felony or serious crime, so provocation does not represent a judgement that the defendant’s conduct was in any sense morally acceptable
2. Provocation as partial justification
a) Closely related to the moral notion that the punishment of wrongdoers is justifiable
b) Not that killing is morally right, but an individual is to some extent morally justified in making a punitive return against someone who intentionally causes him serious offense
c) Complicity of the victim should not and cannot be ignored
D. Two approaches in how the reasonableness is assessed
1. In a categorical jurisdiction, the gatekeeper judge makes a preliminary decision if the provocation fits into a legally-recognized category before allowing it to be considered by the jury for reasonableness
a) Riggs v. State: recognizing only three situations: (1) when the accused witnesses his or her spouse in the act of adultery, (2) when the accused is assaulted or faced with an imminent assault on himself, and (3) when the accused witnesses an assault on a family member or close relative
b) Words are not enough, and an actual act is required
(1) Words can constitute adequate provocation if they are accompanied by conduct indicating a present intention and ability to cause the defendant bodily harm
(2) Girouard v. State: not adequate provocation when the victim taunted and verbally abused the defendant because the victim did not have a present intention and ability to cause the defendant bodily harm given her size compared to the defendant
c) Common-law view is that a significant time lapse between the provocation and the act of killing renders the provocation defense inadmissible
(1) Cooling off period makes it unreasonable to still be emotionally-charged after a reasonable passage of time
(a) Categorical jurisdiction would decide if jury can hear the reasonableness of cooling time
(2) US v. Bordeaux: when a defendant is told that someone raped his mother 20 years earlier, and then beats and kills the victim several hours later, the time elapsed between provocation and killing is too long to allow for provocation defense
(3) Most courts also reject a “rekindling” defense that claims that something occurred that reminded the defendant of the provocation and led to the passion of the killing
(a) State v. Gounagias: weeks of taunting after a sodomy assault does not constitute a rekindling because the legally-sufficient provoking act occurred weeks earlier and the interval constituted  adequete cooling time as a matter of law
(b) Commonwealth v. LeClair: confirmation of wife’s sexual infidelity after weeks of suspecting it was not a rekindling because the weeks of suspicion was adequate cooling time
(c) People v. Berry: when defendant waited for 20 hours in the victim’s apartment to kill her, the passage of time served to aggravate rather than cool the defendant’s agitation
d) Sometimes the defendant kills someone other than the provoker
(1) State v. Mauricio: instruction should be for voluntary manslaughter when defendant thought he followed and killed bar bouncer who caused him to hit his head on the floor, but followed a mistaken patron
(2) A justifiably enraged defendant can’t claim mitigation to manslaughter when he knows that the person he intends to kill is an innocent bystander
(a) The provocation must be caused by the victim, or be reasonably believed by the defendant to have been engaged in by the victim
(b) Provocation defense is unavailable on charges of murdering non-provoking victims
(c) Rex v. Scriva: father observed a driver run down and severely injure his daughter. When he went after him with a knife, he fatally stabbed an innocent bystander who tried to restrain him
(d) People v. Spurlin: provocation not permitted when defendant killed his wife after an intense argument about their sexual escapades, and in still in a rage, killed his sleeping nine year old son
(e) State v. Stewart: on facts similar to Spurlin, the court concluded that heat of passion could be transferred from a provocateur to a victim who is not a provocateur
2. In a discretionary jurisdiction, most determinations of reasonableness are made by jury with minimal initial gatekeeping by trial judge who only determines that the response could be a reasonable response
a) Only if it is so clear by the evidence that it is not sufficiently reasonable provocation can the judge withhold from the jury
b) Words are enough for provocation claim to get to jury
c) The diverse jury is much better suited to determine what is the average mind and disposition than is one judge, since this question is a question of fact, not of law
(1) Maher v. People: the trial judge should not have ruled the evidence that the defendant’s wife had adulterous intercourse with the victim an hour before the assault was inadmissible because the jury should decide its reasonableness
(a) Maher would not have gone to jury in categorical jurisdiction because adultery category requires actually seeing the sex of your married partner
(i) State v. Simonovich: defendant was not provoked when he killed his wife in a rage after she admitted to past acts of adultery and taunted him, stating that she intended to continue having sex with other men because he had not discovered his wife in the very act
(ii) Dennis v. State: provocation available only if defendant saw sexual intercourse, not other sorts of sexual acts, such as a sexual embrace with a wife’s dress raised
(iii) State v. Tuner: enraged woman who shot and killed an unfaithful man not allowed to have provocation defense because the two were not married
d) Defendants who elicit provocation
(1) Regina v. Johnson: when defendant threatened and insulted victim, who poured beer on defendant, pinned him to a wall, and punched him, after which defendant fatally stabbed the victim, the appellate court said that provocation instruction should have been given even though the defendant excited the provocation
e) Discretionary jurisdiction would allow the reasonableness and effect of a cooling-off period to be a jury question
E. MPC Extreme Emotional Disturbance
1. A defendant was provoked under EED when the defendant acted under a subjective influence of extreme emotional disturbance for which there is an objectively reasonable explanation or excuse
a) People v. Cassasa: trial court was correct to not allow the EED defense, because although the defendant acted with extreme emotional disturbance when he irrationally killed the woman who rejected him, it was not an objectively reasonable reaction
2. Reasonable person requirement
a) Whenever there is evidence of extreme emotional disturbance, the jury should decide its reasonableness, not the judge
b) Reasonableness of the EED to be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be
(1) The word “situation” intentionally affords flexibility to courts to determine what is a reasonable factor to include in the situation
c) Courts will consider some individualization based on age, gender, or similar factors but never for individual inability to use self-control, individual peculiarities, or the person’s character
(1) D.P.P v. Camplin: in consdiering self control, the jury was to apply the standard of a “person having the power of self control to be expected of an ordinary person of the age and sex of the excused,” without regard to any other special characteristics of the defendant
d) Immigrant defendant’s culture should not be used to individualize reasonableness or self-control standards of America
(1) The Queen v. Zhang: when a Chinese man in Dublin killed his girlfriend when she told him she was a prostitute, something which in China would be provoking, the court instructed the jury to not consider his cultural background when deciding if his actions were reasonable
(2) Considering background would result in discrimination and unfairness with one standard of law for one culture and another for a different culture
e) Should a woman’s past domestic abuse by her partner be considered in the reasonableness?
(1) State v. McCain yes, State v. Felton no
f) Mental disorder is generally not considered for individualization
(1) State v. Klimas: judged ruled psychiatric evidence of the defendant’s emotional disturbance irrelevant and therefore inadmissible
(2) People v Steele: court held inadmissible evidence that the defendant was a traumatized Vietnam veteran who had just snapped when he heard the sound of a helicopter
3. Much more available and less strict than two other theories of provocation
a) EED defense may be based on a significant mental trauma that has affected the defendant’s mind for a substantial period of time, simmering in the unknowing subconscious and then inexplicably coming to the fore
(1) State v. White: EED provocation allowed when a defendant tried killing her ex-husband with her car after he failed to make child support and other financial payments to her and causing her emotional distress
b) EED defense does not require a provoking event
(1) State v. Elliot: defendant for years had an overwhelming fear of his brother, and for no apparent reason appeared at his brother’s house and killed him
4. Although courts increasingly allow for EED instructions, rarely are they effective on juries
IV. Depraved heart murder (extreme recklessness)
A. Depraved heart murder is when defendant unintentionally killed by acting recklessly and with extreme indifference to the value of human life
1. Depraved heart murder analysis usually rests on the degree, not kind, of the recklessness element
a) More reckless is murder, less murder is manslaughter
b) United States v. Fleming: when the drunk driver was driving 70-100 mph in a 45 mph zone and driving into oncoming traffic before colliding with and killing an oncoming driver, the drunk driver was operating his car in a manner with a heart that was without regard for the life and safety of others, making the conviction of second degree murder instead of manslaughter valid
2. Awareness of a substantial and unjustifiable risk of death
a) MPC says to ignore the awareness element in reckless crimes when drunkenness causes crimes
(1) Jeffries v. State: court upheld murder conviction where drunk defendant drove into oncoming traffic because he was aware of the risk
(2) Nearly everyone knows (is “consciously aware”) that the risks of a serious collision are greater when driving while intoxicated than when driving in the same way while sober
b) If the defendant lacked awareness due to bad attention priorities, courts consider this moral disregard of a risk, so implied awareness
(1) People v. Protopappas: defendant was consciously aware of the risks posed by providing standardized cocktail anesthesia to unsupervised patients which resulted in 3 deaths and was disregarding the human life element which should have been his priority, not finishing the surgery
(a) Nugget: His justification is the “Grey’s Anatomy” justification in that if he didn’t operate on the teeth they would have gotten much worse
(i) No one else would operate on the sick girl because they don’t want to have the fault lie with them, so he’s saving her life
(ii) Court says that he could have operated without giving an overdose of anesthesia
3. Extreme indifference to the value of human life
a) Extreme indifference is to establish not a subjective state of mind but a degree of divergence from the norm of acceptable behavior even greater than the “gross deviation” from the law-abiding norm
b) Designed to be the moral equivalent of purpose or knowledge
c) The higher the level of awareness the easier it is to prove extreme indifference
d) To prove extreme indifference, you can use cases or paradigm examples
(1) Protopappas, Fleming, throwing timber from a roof, shooting into a crowded building
B. The omission of a duty is in law the equivalent of an act and when death results, the standard for determination of the degree of homicide is identical
1. People  v. Burden: court found defendant guilty of murder when he failed to feed his child despite knowing for two weeks prior to the death that the baby was starving to death
C. Hypo: texting and driving is definitely dangerous without justification. There is more ‘extreme indifference’ if you’re speeding, and more awareness of risk. A bus driver is even more aware because of his professional responsibility and the risk is even higher because of the damage a bus can do as compared to a car. If there is a past ticket for texting and driving, awareness is even easier to establish
V. Involuntary Manslaughter
A. Involuntary manslaughter is when defendant unintentionally killed by acting recklessly or negligently
B. MPC makes clear that inadvertent risk creation, however extravagant and unjustified, cannot be punished as murder
C. Reckless manslaughter is when the defendant consciously disregarded a substantial and unjustifiable risk that his/her conduct would cause the death of another
1. People v. Hall: the defendant was an experienced skier who was skiing too fast for the conditions and ended up colliding with a skier below and killing him. The court upheld his conviction because Hall consciously disregarded a substantial and unjustifiable risk of which he was aware
2. A step below depraved heart murder in that the recklessness is not accompanied by an extreme indifference to the value of human life
D. Negligent manslaughter is when the defendant should have been aware of the risk that their actions would result in death
1. For negligence to amount to a crime, it must be a grave disregard for the life and safety
a) State v. Williams: despite the Native American parents lack of education and understandable fear of the government taking their child away which led to their decision to not seek medical care for their baby, the court held that they were negligent and convicted of negligent manslaughter because the baby was clearly sick with fever, discoloration, and gangrene
(1) Misprioritized keeping their child instead of keeping their child alive
(2) Tribal status, age, education level, are not used to individualize the the reasonable person
b) State v. Barnett: negligence for criminal liability must be “culpable,” “gross,” or “reckless,” that is, the conduct of the accused must be such a departure from what would be the conduct of an ordinarily prudent or careful man under the same conditions as to be incompatible with a proper regard for human life, or conduct amounting to an indifference to consequences
(1) Most statutes require gross negligence
2. The objective standard of the reasonable person
a) Rival views of “should have been aware” culpability
(1) Majority: Notice of reasonably warning facts = should be aware of risk
(a) Constructive notice sufficient and actual not necessary
(b) Not individualized
(2) Minority: Notice of reasonably warning facts + individual capacity to understand the risk = should be aware of risk
b) Criticisms of the objective standard
(1) Even those most concerned with the well-being of others will violate the injunction to notice and remember all risks
(2) We all make negligent mistakes even with the best will
(3) Hard to deter if you are not aware in the first place
(4) Problem is not that there is an objective standard rather that the standard is applied without regard to the ability of the defendant to comply with it
c) Courts, who the MPC lets determine the appropriate degree of individualization that is allowed in the “actor’s situation,” remain ambivalent or in conflict to individualization
(1) State v. Everhart: defendant with an IQ of 72 not guilty of manslaughter when she gave birth in her bedroom and, thinking that the baby was dead, wrapped it from head to toe in a blanket and smothered it to death
(2) State v. Patterson: defendant withheld water from a two-year old boy in her care in order to prevent him from wetting his bed. After 4 days, the boy died of severe dehydration. Defense argued that the defendant, who had an IQ of 61 (bottom .05% of the population) was cognitively unable to perceive the risks of her actions
(a) Court held her liable for negligent homicide because they could not consider the defendant’s diminished mental capacity in the objective standard
(3) Courts generally do not allow religious belief in context of withholding medical treatment from an ill child as a defense to negligent manslaughter
3. In civil cases, the deceased’s contributory negligence is a partial or complete defense, but in criminal cases, contributory negligence is never a defense
a) Dickerson v. State: defendant drove his car into another car and killed its drunken driver, who had stopped the car with its lights off in the middle of the road
b) Homicide laws protect all living beings, regardless of their state
VI. Felony murder
A. Felony murder is when defendant committed a felony which resulted in a death
B. A felon is held strictly liable for all killings committed by him or his accomplices in the course of the felony
1. As long as the homicide is the direct causal result of the robbery the felony-murder rule applies whether or not the death was a natural or probably consequence of the robbery
a) People v. Stamp: when a victim dies of a heart attack from the stress of the robbery because he is unhealthy, the defendant is criminally responsible for the death even though the death was unforeseeable and unintended
(1) The felon takes his victim as he finds him
(2) So long as the life is shortened as a result of the felonious act it does not matter that the victim might have died soon anyway
(3) So long as a victim’s predisposing physical condition, regardless of its cause, is not the only substantial factor bringing about his death, that condition and the robber’s ignorance of it, in no way destroys the robber’s criminal responsibility for the death
2. All of the following would receive first degree felony murder
a) Defendant in robbery purposefully kills victim to avoid capture and prosecution
b) Defendant in robbery strikes victim with butt of pistol in attempt to silence temporarily but the victim dies
c) Stamp case with death from robbery-induced heart attack
d) Getaway driver is a weak-minded follower who has been promised by actual robber that there will be no violence in the robbery
C. There are many statutory felonies that are nonviolent, and even for the most serious ones, sanctions are generally much lower than those applicable to murder
1. Felony-murder rule therefore can produce a dramatic increase in the applicable punishment
2. Heightened culpability, which is generally rejected because a charged crime needs the appropriate mens rea, is the basis for felony murder
a) Act w/MR for lesser crime → result of greater crime = guilt for greater crime
b) MR for the felony is sufficient for convicting of murder even if there is no murder MR (strict liability)
3. Criticised for lacking close connection between individual culpability of defendant measured by mens rea and the level of punishment
a) Tacking on extra punishment for felony might slightly deter felonies, but it is not efficient
D. It must still be shown that the defendant’s conduct caused a person’s death
1. The result must be fairly attributable to the defendant’s action, rather than to mere coincidence or to the intervening action of another
2. King v. Commonwealth: defendant and his copilot were transporting 500 pounds of marijuana in a light plane when they became lost in fog and crashed into a mountainside. King survived and was convicted with felony-murder for the death of the copilot
a) Appellate court reversed, holding that the crime was not the proximate cause of the death because although the “but for” requirement was met (the crash would not have occurred but for the commission of the felony), the crash was not a foreseeable result of the felony because it was not made more likely by the fact that the plane’s cargo was contraband
(1) In contrast, a finding of proximate cause might have been possible if the crash had resulted from flying the plane at low altitude to avoid detection
3. The heart attack in Stamp would not have occurred at that time and place but for the robbery
a) Court says that beyond that they don’t care if the heart attack was foreseeable because defendant takes victim as he finds him
E. Enumerated felony murder based on an attempted felony
1. Can have felony murder where attempt at enumerated felony causes death to victim
a) Hypo: when a liquor store clerk is shot and killed during an attempted robbery, defendant is guilty of felony murder because the the killing occurs during the attempted commission of a felony
2. No attempted felony murder where victim nearly dies in the commission of an enumerated felony
a) Hypo: in robbery, liquor store clerk shot but survives, so the felony did not cause a death
Rape
I. Rape is when there is a specific sexual act without victim’s consent which defendant culpably disregards, or victim’s inability to consent because of unconsciousness or other mental incapacity of which defendant is aware
A. The use of force does the work for the lack of traditional mens rea
1. A growing number of jurisdictions criminalize all instances of nonconsensual intercourse, but this is the minority
2. If there is sufficient force, that makes it clear that the perpetrator understands the wrongfulness, and also helps to prove the nonconsent
B. If the victim is capable of consenting, majority approach requires direct physical extrinsic force (force beyond that needed for the act itself) or threat of force against the will and without consent of the victim that causes reasonable fear to prove defendant’s culpable disregard of nonconsent
1. Intercourse without consent in the absence of force is not a crime at all
C. If the victim is capable of consenting, minority approach does not require extrinsic force to prove defendant’s culpable disregard of nonconsent, rather it can be proved in situations where the defendant reasonably should have been aware of victim nonconsent
II. The resistance requirement
A. In some states, resistance is not included among the formal statutory elements, but more often resistance is a requirement implicit in the elements of force or non-consent
B. Lack of consent is generally established through proof of resistance or by proof that the victim failed to resist because of substantial fear
1. Where the victim reasonably feared serious bodily harm, such as by being raped with a gun to the head, the reasonable resistance is none at all
2. State v. Rusk: when the victim resisted the defendant’s advances several times, he took the keys from her car and pressured her to come upstairs, and pulled her onto his bed, the victim did not resist because of substantial fear thus the sexual act was done by force
a) Majority says that a simple no is enough, without any extreme physical resistance, to convey lack of consent
b) Similar to Protoppapas, Rusk’s priority was to have sex and not to care for the victim’s safety, so even if he didn’t understand the lack of consent, it was because he didn’t want to understand and was focused on having sex rather than the victim not conveying the lack of consent enough
c) Dissent: There is no evidence of force because the victim did not resist whatsoever and that the defendant did not force her to have sex with him. Just because the victim became afraid does not make it reasonable
d) When a case goes to trial, it is a fact contest and a fault/responsibility contest (who is really to blame with where this all went wrong)
3. Force, coercion, or duress means overcoming the victim’s will and without her consent by physical force, explicit or implicit threats of force or violence, or psychological pressure to a person who is vulnerable and susceptible
a) State v. DePetrillo: when defendant forcibly kissed his much younger worker, touched her breasts, and digitally penetrated her vagina despite her repeated verbal denials and attempts to avoid the kidding, defendant guilty because of the clear physical and psychological force and coercion
b) State v. Alston: after victim moved out from her abusive partner’s home who repeatedly struck her, defendant told her he would fix her face and that he had the right to have sex with her one more time, he led her to his friend’s house and after she told him she didn’t want to have sex he took her clothes off, pushed her legs apart, and penetrated her
(1) NC Supreme Court conceded that the evidence of non-consent was unequivocal, but the evidence did not establish the element of force
(2) Does wanting the force element to not require actual physical resistance enfeeble or empower women?
III. The reasonable apprehension requirement
A. Most courts insist that the victim’s fear must be genuine and objectively reasonable
1. Court held that a conviction can be sustained when the victim’s fear is unreasonable if the perpetrator knew of the victim’s subjective fear and took advantage of it
a) People v. Iniguez: when defendant had sex with his wife’s niece who was getting married the next day while she slept on their floor and didn’t move when he climbed on top of her, defendant guilty of rape because he should have known it was nonconsensual based on her status and her silence
Causation
I. Causation is satisfied when defendant’s acts are both a but for cause and a proximate cause of the result
A. State v. Montoya: since a necessary element of a murder case is proof that the defendant’s conduct caused the death, the prosecution had to prove beyong a reasonable doubt that, but for Montoya’s actions of driving Lowery to a secluded woods to die after being shot by the bodyguard, the victim would have survived
1. The evidence did not support that conclusion, and the appellate court reversed the conviction
2. Does it make sense for Montoya--who wanted Lowery to die--to escape a murder conviction simply by showing that his victim might have died anyway?
B. State v. Muro: defendant came home to discover that her husband had beaten their daughter, fracturing her skull, and she then waited for hours before summoning medical attention. The daughter died later that night
1. Nebraska Supreme Court held that because the state had proved “only the possibility of survival with earlier treatment,” it had failed to prove but-for causation beyond a reasonable doubt
2. Criticism of courts’ insistence on proof of but-for causation in cases where the defendant deprives the victim of a chance of survival
C. Burrage v. United States: where use of the drug distributed by the defendant is not an independently sufficient cause of the victim’s death or serious bodily injury, a defendant cannot be liable under the penalty enhancement provision, unless such use is a but-for cause of the death or injury
1. Uncertainty in what percentage a certain drug played in the death caused by many other drugs cannot be squared with the beyond-a-reasonable-doubt standard
II. Proximate cause requires a close enough relationship between the act w/MR and a foreseeable result that is not too accidental or remote to justly hold the defendant criminally responsible for the result
A. Did too many weird things happen between the act and the result that would cut off the liability of the defendant?
1. The defense and prosecution can strategically frame the events to appear more or less foreseeable by making them more general or more specific
B. Easy cases where proximate cause is not a significant issue
1. Defendant acted with required MR toward death of victim AND had the same mens read toward the actual manner in which death occurred
2. No surprises for defendant re manner of death
C. Hard cases where proximate cause is a real issue
1. Defendant acted with required MR toward death of victim but did not anticipate (did not have the same mens rea toward) the actual manner in which death occurred
2. Significant surprise re manner of death
D. Important themes in proximate cause in judging foreseeability of a certain result given a certain action
1. Predictability
a) Statistical likelihood of this result occurring as a consequence of defendant’s chosen conduct
b) A consequence is not highly extraordinary only because it has not happened before
(1) People v. Acosta: when a defendant leads police on a chase, and two police helicopters crash and kill the occupants during the chase, and a two-helicopter crash is unknown to the expert witness and no reported cases describe one, such a crash cannot be said to be so “highly extraordinary” and it was a possible consequence which reasonably might have been contemplated
(a) That no pursuits have ever before resulted in a helicopter crash is more a comment on police flying skill and technology than upon the innate probabilities involved
(b) Hypo: if news helicopters crash while following the chase, probably wouldn’t be liable for the felon because cops are doing their job for our benefit and safety and so they are more socially beneficial
(i) Even though it is more likely that a news helicopter will crash rather than a police helicopter
(2) People v. Brady: when defendant started a fire and two firefighting planes crashed when one of the pilot deviated from the usual path and collided with another plane, defendant was convicted of causing the deaths of the two pilots because the deaths were foreseeable given the location of the fire
(a) Proximate cause is found here because it is not totally improbable therefore foreseeable, and the normative assessment protects the emergency workers against the felon
c) Liability is not limited to deaths which are foreseeable, rather the defendant takes the victim as he finds him
(1) But if death results from an unusual disease unforeseeably contracted by the victim after an assault, even when the victim would not have contracted the disease but for the situation created by the injuries, the defendant presumably is relieved of liability
d) Is medical malpractice foreseeable?
(1) Regina v. Cheshire: if at the time of death the original wound is still an operating cause and a substantial cause, then the death can properly be said to be the result of the wound, albeit that some other cause of death is also operating
(a) It can be said that the death does not result from the wound only if it can be said that the original wounding is merely the setting in which another cause operates
(2) Many courts find the initial assailant liable for the victim’s death even when significant medical error contributes to the result, but courts disagree about the extent to which subsequent medical mistakes affect the initial assailant’s liability
(a) State v. Shabazz: when defendant stabbed the victim, and the hospital was grossly negligent after the surgery in treating the victim, the defense was barred from introducing the hospital’s negligence as evidence because the jury could not rationally infer that the hospital’s act was the sole cause of the death
(3) Courts are uniformly willing to treat an omission as the proximate cause of a result in situations where there is a duty to act
(a) United States v. Main: when a truck driver leading a police chase crashes, and his passenger is trapped inside, and a police officer does not move him for fear of causing neck injury but leaves him in a way which he could not breath and he soon after died, the jury should decide if a failure to get prompt medical attention is not an unlikely hazard for the victim of an automobile accident
2. Normative assessment
a) Social judgment of the value/social wrong of defendant’s conduct as compared with conduct of others who contributed to the result
b) Relative wrongdoing
c) Who we want to blame, who is most responsible for the outcome
d) Acosta court decided that Acosta is the greater wrongdoer and the three dead police officers are only in the air because of the felon
(1) Don’t want to disincentivize police officers to do the work required to catch felons
E. An individual is criminally liable if his conduct was a sufficiently direct cause of the death, and the ultimate harm is something which should have been foreseen as being reasonably related to his acts
1. People v. Arzon: defendant’s motion to dismiss the murder counts of the indictment is denied when the fire he set was what brought the deceased fireman to the building in the first place and was an indispensable link in the chain of events that resulted in the death, including continuing to burn out of control and blocking one of the exit routes, making it a sufficiently direct cause of the death
a) It is not necessary that the ultimate harm be intended by the actor
b) The defendant’s conduct need not be the sole and exclusive factor in the victim’s death
c) Difficulty is that there is a surprise for the defendant in relation to the second floor independently started fire
(1) Although the harm wasn’t predictable, normatively we want to protect firefighters over felons
F. There must be evidence that the defendant’s actions were a sufficiently direct cause of the ensuing death before there can be any imposition of criminal liability
1. People v. Warner-Lambert Co.: defendants cannot be held liable for the fatal explosion because although defendants failed to remove the potentially explosive chemical they were warned about and an explosion occurred, there was no evidence of what actually caused the explosion
a) Normative assessment in that the company was a lawful, commercial enterprise versus criminal act
b) Court dismissed case, not adopting  sweeping ‘but for’ the substance theory, and required a “specific causal mechanism” foreseeability of triggering for the explosion as well
(1) Specific causal mechanism rule not applied in residential building
G. Words can be enough to be the proximate cause of death
1. Commonwealth v. Carter: court found that but for the defendants admonishments, pressure, and instructions, the victim would not have gotten back into the truck and poisoned himself to death
H. Voluntary-intervening-actor doctrine means that the first actor in a sequence of events usually cannot be considered responsible for subsequent human action when that action is entirely voluntary and the subsequent actor intended to cause the harm in question
1. Determining who is more to blame is a normative balancing of equities
2. First actor cannot be said to “cause” the resulting harm, even when that harm is perfectly foreseeable in the initial act
3. When two people are both voluntarily engaged in reckless conduct, and the reckless act of one causes his own death, the other person cannot be held to have been a sufficiently direct cause of the death
a) Commonwealth v. Root: when a deceased driver and a defendant are both engaged in a reckless automobile race on a highway, and the deceased attempts to pass the defendant by swerving into an oncoming lane and then fatally collides with a truck, the defendant’s reckless driving was not a sufficiently direct cause of the competing driver’s death to make him criminally liable for it
(1) Although death by accident was a highly predictable result, the deceased’s decision to swerve recklessly and suicidally into the path of an oncoming truck was not forced upon him by the defendant
b) Calculation might change if there is an innocent victim involved because it changes the normative assessment
(1) State v. McFadden: defendant proximately caused both deaths when he and victim racing when victim loses control and swerves into another car, killing a 6-year-old passenger
(a) Distinction from Root: Additional (child) victim, and the victim lost control vs. intentionally took on additional risk to pass so normatively less culpable
4. When a defendant’s act proves fatal because of the victim’s unforeseeable but preexisting condition, the defendant can be held responsible for homicide under the “take the victim as he finds him” doctrine
a) State v. Perez-Cervantes: when defendant stabbed the deceased who was later released from the hospital in stable condition but because of his resumption of prior cocaine use, increased blood pressure caused his internal wounds to bleed and he died a week later, defendant was not liable because his victim’s substance abuse occurred, in part, after the illegal blow
(1) Contrasted with State v. Lane (defendant was guilty of manslaughter after he punched a drunk, who then died from brain swelling attributable to the impact of the punch on a brain affected by chronic alcoholism) because Lane’s victim’s substance abuse occurred before the illegal blow
5. Pena v. State: courts are typically willing to hold the drug supplier responsible for the foreseeable, though freely chosen, acts of his purchaser
a) On the other hand, if someone gives another person a loaded gun, knowing or even hoping that he will kill himself, if the other does intentionally kill himself, the supplier cannot be held liable for homicide
6. Courts readily hold that a subsequent actor’s risky choices do not negate the liability of the first actor when those choices result from a predicament created by the first actor
a) When three people are voluntarily and recklessly engaging in a game of luck rather than a game of skill, and one of them shoots and kills himself during the game, the voluntary act of the deceased does not necessarily negate the liability of the defendants for their recklessness
(1) Commonwealth v. Atencio: when the two defendants and the deceased were drunkenly and recklessly playing Russian roulette, and the two defendants shot blanks at themselves but the deceased did not, the deceased’s recklessness can be said to have been a sufficiently direct cause of the death
(a) It is not necessary that the defendants force or suggest to the deceased to play, but by cooperating and playing in this dangerous game of luck, the choice of the defendant was almost involuntary
(b) Very predictable, and normatively there is no redeeming social value at all to playing Russian roulette rather it’s just a cheating death game, so we want to blame anyone who survives to blame for it
(c) Racing involves individual skill and responsibility whereas Russian roulette is a luck game and a collective enterprise so normatively it is worse given the certainty of the outcome
(i) Greater connection/closeness between the act and result in roulette
(d) Hypo: two people, one a 15 year old, play Russian roulette very often with no shots ever being fired. After playing, the man goes to the other room during which time the kid takes the gun, puts it to his head, and kills himself
(i) Other people weren’t around the kid during the shooting so the defendant can’t be responsible
(a) No audience or collective enterprise
b) People v. Kern: when white teenage defendants chased black men out of the neighborhood with baseball bats, and one of the black men tried to escape by running across a highway and was struck by a car and killed, defendants cannot argue that the black man chose the wrong escape route to flee their murderous assault
(1) Defendants’ actions were a sufficiently direct cause of the ensuing death so as to warrant criminal liability
c) People v. Matos: when a police officer was chasing a robbery suspect on dark Manhattan rooftops and fell to his death, the court upheld a felony murder conviction because the officer’s risky puruit was in the performance of his duty and that his death was a foreseeable result of the defendant’s crime and subsequent flight
I. MR and causation analytic sequence
1. If D had required purpose/knowl/rless/negl re the result and re the manner of the result, then it is an easy case for causation
a) Do factual and proximate causation analysis briefly
2. If D had MR re result but the way in which result occurred was a surprise (beyond D’s MR), then do extended causation analysis
3. If D had MR re result for V1 but V2 result occurs, and there is no manner of harm problem (the way in which the result occurred was not a surprise), use transferred intent to determine D’s MR
4. To determine proximate cause, ask about whether the way the result occurred was foreseeable (common law wording) or not too accidental or remote (MPC wording)
a) In resolving proximate cause, consider strategic framing of the issues re prosecution, defense argument by analogizing to facts and holdings of past cases, with attention to themes of predictability and normative assessment
b) Defense wants more details and facts separating the act from the result, prosecution wants less
III. Transferred Intent
A. Transferred intent is when the defendant accidentally inflicts that injury on one person while intentionally trying to injure another
1. The intent should be attached to the same act
B. If defendant shoots at A with intent to kill A, but the bullet misses and strikes and kills B, defendant is guilty of murdering B regardless of how unforeseeable the killing may have been
1. Defendant’s intent to kill A is transferred to his action that killed B
2. People v. Scott: both the person who kills A intending to kill A and the person who kills Z intending to kill Y harbor blameworthy mens rea in an unlawful intent to kill
a) Both cause the same blameworthy result of an unlawful killing
C. When the intended victim and an unintended victim are both injured by the defendant’s intentional act, courts are split if the intent is “used up” or if the defendant should be guilty for all the injuries
1. People v. Smith: upholding convictions for multiple counts of attempted murder
2. People v. Birreuta: defendant guilty of only one murder
D. Transferred intent is not confined to homicides
1. State v. Elmi: defendant had fired a weapon into the living room where his wife and three children were present where he was convicted of attempted murder on the basis of proof that had intended to kill his wife
a) Transferring that intent, the court upheld a conviction of three counts of first degree assault, requiring proof of “intent to to inflict great bodily harm” on each of the children
Attempt
I. Attempt is when defendant acted with purpose to complete a crime, either in conduct or result, but for some reason could not complete it despite crossing a minimum act threshold
A. One of the inchoate offenses that have not quite caused a result (attempt, accomplice, conspiracy)
II. If you see that this is an attempt case, do an attempt analysis, not just the MR analysis
A. Attempted murder is when there is a purpose to kill but the defendant does not achieve the result
1. Basic MR structure: MR for attempt (purpose) + MR requirements of the underlying offense = Combined MR requirements for attempt
B. Distinguish result and conduct crimes by looking at the statute that defines the offense, not whether the defendant actually committed harm
1. Result offenses: must prove that defendant acted with the purpose to accomplish the result, plus any other MR required for the underlying offense
a) Result offenses are those which have an explicit statutory requirement that to be guilty the accused must cause a particular physical harm to person or property
b) Fairly unusual to find a result offense outside of homicide
2. Conduct offenses: defendant must purposefully seek to commit the voluntary act required for the underlying offense and must also meet all other MR requirements for the underlying offense, if any
a) If it’s not a result offense, it’s a conduct offense
b) All offenses without an explicit requirement of physical harm
III. Attempt requires a purpose to produce the proscribed result, even when recklessness or some lesser mens rea would suffice for conviction of the completed offense
A. Smallwood v. State: when a defendant is aware that he is HIV positive and has been warned by a social worker of the need to practice “safe sex,” commits three rapes without using a condom, but it cannot be concluded that death by AIDS is sufficiently probable to be considered a deadly weapon and the defendant did not demonstrate an intent to infect his victims with HIV, the defendant did not have the intent to kill
1. Intent to kill can be inferred from the use of a knowingly deadly weapon directed at a vital part of the human body or by explicit statements by the defendant expressing an intent to infect the victims with a deadly virus
a) The state had not produced evidence showing that death by AIDS is a probable result to the same extent that death is the probable result of firing a deadly weapon at a vital body part
2. If the victim had died, there would be a case for depraved heart murder
B. Jones v. State: defendant shot at a house full of people, wounding several and killing one. He was convicted of murder for the one he killed but acquitted of attempted murder for those he wounded because attempted murder requires a specific intent to kill but it is sufficient for murder that the defendant engages in conduct knowing of a high probability that in doing so he will kill someone
C. There can clearly be no crime of attempted involuntary manslaughter since an attempt requires specific intent
D. Most courts that have considered the issue of attempted felony-murder have rejected it, with Arkansas being a rare exception
IV. Since attempt is punished less severely, why should it require more culpable mens rea?
A. Linguistic: to attempt something is to try to accomplish it, and one cannot be said to try it if one does not intend to succeed
B. Moral: one who intends to commit a criminal harm does a greater moral wrong than one who does so recklessly or negligently
C. Utilitarian: the importance of the intent is not to show that the act was wicked but that it was likely to be followed by harmful consequences
1. Thacker v. Commonwealth: a drunk, angered by the refusal of a woman was camping to admit him into her tent, walked down the road, turned, and shot at the light shining through the canvas of the tent
a) If the bullet had accidentally killed the woman, he would be convicted of murder, but the bullet fortunately missed the woman so the court held he could not be convicted of murder because he lacked intent to kill
2. People v. Rubio: when a defendant used an AK-47 to shoot wildly at an unoccupied parked vehicle and wounded two girls in a nearby home, the Colorado courts upheld a conviction for attempted murder on the basis of “malice manifesting extreme indifference to human life”
V. Does the specific intent requirement extend to attendant circumstances that are necessary elements of the crime?
A. Regina v. Khan: the judge instructed the jury that the completed offense of rape requires proof that the defendant had intercourse and either knew the woman did not consent or was reckless as to whether she was consenting or not, and when intercourse fails, the principles relevant to consent apply in exactly the same way in attempted rape
1. The intent is the same in rape and attempted rape
B. Commonwealth v. Dunne: defendant was convicted of assault with intent to commit statutory rape unsuccessfully sought to have intercourse with the victim and there was no allegation that he knew (or should have known) that the victim was underage
1. Knowledge of the age is imaterial for statutory rape so it is the same in assault with intent to commit statutory rape becuase it would be incongruous for us to posit one rule for the completed act and another for the attempt
2. MPC commentary follows this approach
VI. The Act Requirement
A. In interpreting attempt, need to distinguish between mere preparation (which is lawful) and the actual act (which is unlawful)
1. Preparation ←----------------→ Last Act
a) On the time continuum, the act for an attempt has to be more than mere preparation, which would be insufficient for attempt liability, but if the actor gets to the last act or last step before actual commission of the crime, it is definitely sufficient
b) Legislatures can criminalize acts that amount to preparation if the preparation is sufficiently malicious
(1) Anti-stalking statutes criminalize harassing conduct that terrorizes or torments another person, or which may be the prelude to a violent attack
(2) There is general agreement that legislation of this kind, that does not require waiting until the crime has happened, is desirable, but the difficulty is in drafting a law that criminalizes the targeted conduct without excessive vagueness and without sweeping in constitutionally protected activity, like speech
(a) Most courts have rejected that the crucial element of harassment is not overly vague when defined objectively (would cause a reasonable person to suffer substantial emotional distress) as opposed to subjectively (liability depends on the personal sensibilities of the victim)
B. Tests for act interpretation
1. Dangerous proximity to success test (common law)
a) The line between preparation and attempt has been drawn between those acts which are remote and those which are proximate and near the consummation
b) The law must be practical and therefore considers those acts only as tending to the commission of the crime which are so near to its accomplishment that in all reasonable probability the crime itself would have been committed but for a timely interference
(1) People v. Rizzo: when defendants had not found or reached the presence of the person they intended to rob, they were not guilty of an attempt to commit robbery
c) There must be dangerous proximity to success of completing the criminal offense
(1) We look to the actions left to be taken, or the distance or gap between the defendant’s actions and the unachieved goal of the consummated crime--the distance must be relatively short, the gap narrow, if the defendant is to be held guilty of a criminal attempt
d) Actor needs to get fairly close to the end of the continuum
(1) Commonwealth v. Bell: defendant was not charged for attempted rape when he agreed to pay to have sex with a four year old and followed the undercover cop out of the lot because he had to see a child and did not know the exact location of the child
e) “Movie-music test”: when the music in the movie makes you nervous that something is about to occur
2. Substantial step (MPC)
a) Act is found when the actor takes a substantial step that is strongly corroborative of [firmness] of the actor’s criminal purpose
b) Makes an attempt requirement earlier in the continuum than the direct proximity test
(1) Draws on elements of proximity and equivocality
c) A defendant is guilty of attempt when s/he (1) is acting with the kind of culpability otherwise required for the commission of the crime which s/he is charged with attempting, and (2) engaged in conduct which constitutes a substantial step toward commission of the crime which demonstrates the firmness of the defendant’s criminal intent
d) United States v. Jackson: when defendants on two separate occasions arrived at the bank they intended to rob, scouted it out, and possessed materials which could only be used for the unlawful act they intended to commit, the defendants had taken a substantial step from mere preparation to attempted robbery
e) US v. Harper: when defendants set a bill trap in an ATM and waited in their car with weapons for technicians to arrive, defendants did not attempt burglary because the stage of the crime was 90 minutes away from their action and technicians had not arrived when they were apprehended, thus they had not taken a step of such substantiality that, unless frustrated, the crime would have occurred
(1) Making an appointment with a potential victim is not of itself such a commitment to an intended crime as to constitute an offense, even though it may make a later attempt possible
f) US v. Moore: defendant was apprehended walking toward the bank, wearing a ski mask, and carrying gloves, pillowcases, and a concealed loaded gun, all actions which are a true commitment toward the robbery which would be in progress the moment the would-be robber entered the bank
g) An increased awareness of the risk of apprehension does not convert what would otherwise be mere preparation into an attempt
(1) US v. Joyce: when defendant flew to another city to purchase cocaine, and brought with him $22,000, but undercover officer didn’t show him cocaine until he showed the money which defendant refused to do so he left, defendant was not guilty of attempting to purchase cocaine with intent to distribute because he had not taken a substantial step towards possession
h) A definite plan of travel is not necessary for a substantial step
(1) US v. Howard: when defendant conversed several times with an undercover agent about her two minor daughters being offered for sex, and sent explicit photos and spoke about travel arrangements but didn’t book the flight tickets, defendant was guilty of attempting to induce a minor to engage in sexual activity with him because he instructed the undercover officer to perform sex acts on and procure birth control for the girls to get them ready
i) Hypo: a witness sees the defendant in the parking lot putting on a blonde wig 200 feet from the bank and calls the police who come in a marked car, so defendant runs away but when he’s caught he tells police “I was 5 minutes from robbing a bank, and that’s why I put the wig on, and in the stolen car is a faux bomb, a notebook with demand notes, and a police scanner”
(1) Substantial step would say no attempted robbery since he hasn’t made a move towards the bank
3. Two rules that are not followed but can be mentioned in analysis
a) Last Step Test
(1) Common law has distinguished between acts of attempt and acts of preparation, and in order to constitute a criminal attempt as opposed to mere preparation, the accused must have taken the last step which he was able to take along road of his criminal intent
(2) When he has stopped short of doing all that he intended and was able to do for the purpose of effectuating his criminal purpose, either by prevention or repentance or timing, he still has an opportunity to change his mind and therefore remains within the region of  mere preparation
(3) To constitute a criminal attempt, the first step along the way of criminal intent is not necessarily sufficient and the final step is not necessarily required
b) Equivocality test
(1) Looking for conduct that is unequivocal in its criminal nature
(2) “Silent movie test”
(3) Physical actions, not ideas or words, are concrete proof that demonstrate the actor’s commitment to the crime
(4) Close to the last step on the continuum
(5) People v. Miller: defendant not guilty of attempted murder when he had threatened to kill Jeans, entered the field where Jeans and the constable were, stopped to load his rifle, but at no time aimed at Jeans who fled before the constable disarmed the defendant, because no one could say with certainty whether defendant had come into the field to carry out his threat to kill or merely to demand his arrest by the constable
(a) So long as the equivocal quality remains, no one can say with certainty what the intent of the defendant is
C. Abandonment
1. Abandonment (renunciation) is a complete defense if it is voluntary and a complete renunciation of the criminal purpose
a) People v. Johnston: defendant entered a gas station, pulled a gun, and demanded money, and when the attendant produced only $50, defendant departed saying “Just kidding forget it happened”
(1) Court denied renunciation defense
b) People v. McNeal: defendant accosted a girl who had been waiting at a bus stop and forced her at knife point to accompany him to a house, with the intent to rape her, but then released her after she pleaded with him and he apologized
(1) Court affirmed attempted sexual assault conviction because the victim’s “unexpected resistance” could not make the renunciation voluntary
c) Ross v. State: court found abandonment as a matter of law and reversed convcition for attempted rape because defendant didn’t fail in his attack and no one prevented him from completing it, nor did the victim sound an alarm
(1) Victim only successfully persuaded the defendant to abandon the attempt of his own free will
2. Courts don’t want to move the criminal threshold earlier in order to preserve for the defendant a locus penitentiae, an opportunity to repent or change one’s mind
a) To minimize potential for unfairness, many courts therefore insist that the threshold of criminality be placed very close to the last act, even when this approach means freeing some defendants who almost certainly would not have repented
3. The closer a jurisdiction is to the Last Act side of the continuum, the less likely they are to recognize abandonment since their act is almost at completion
a) Dangerous proximity does not allow for as much abandonment claims because defendant already given space to repent
b) Substantial step allows for more abandonment claims
D. Impossibility
1. Impossibility asserts that it is no defense that under the attendant circumstances, the crime was factually or legally impossible of commission, if such crime could have been committed had the attendant circumstances been as such person believed them to be
a) Not a defense if the actor couldn’t complete the crime because the facts of the situation were not as s/he believed them to be
(1) Only defense is if there is no actual criminal statute prohibiting the act the actor was attempting to complete
(2) MPC focuses on the MR and the intent of the actor
2. A person is guilty of an attempt when, with intent to commit a crime, he engages in conduct which tends to effect the commission of such crime
a) People v. Dlugash: when there is sufficient evidence in the record from which the jury could conclude that the defendant believed the deceased to be alive at the time defendant fired shots into the deceased’s head, the impossibility defense could not be used against an attempted murder conviction
(1) If the defendant acted with purpose to kill and believed the victim were still alive (missing element), it would satisfy the missing element
3. Impossibility of attempt analysis
a) Identify the missing element
(1) The part of the underlying offense that could not be satisfied because the actual circumstances were different than what defendant believed
b) Do attempt analysis
(1) Sufficient act for attempt
(2) MR for attempt at the underlying offense
(3) For missing element, do hypothetical reasoning (if what the defendant thought thought were true would it satisfy the element)?
4. Hypo: ‘Receiving stolen goods, known to be stolen.’ Police sell an expensive watch in a sting operation for $300. Defendant believed watch was stolen, but police had it lawfully
a) Missing element = stolen goods
b) Attempt analysis:
(1) Act – dangerous proximity or substantial step? Yes
(2) Mens rea
(a) For underlying offense: Conduct offense, so purpose to receive stolen goods (which defendant did) and know it was stolen
(b) For missing element: Had the watch actually been stolen as the defendant believed that it was, would it satisfy the missing element for the complete offense? Yes, so there is attempt
Accomplice Liability
I. Accomplice liability is when the defendant acts to promote or encourage the primary actor’s offense with purpose to encourage the offense
II. Primary is the principal doing the action of the crime
A. Mens rea and culpability is used to determine who is the principal and who is the accomplice
B. Complicity today is not a separate offense rather it is one of the means of committing a substantive offense
1. Accomplices and principals are guilty of the same crime and subject to the same penalties, with the differences in culpability dealt with in sentencing
2. In contrast, the offense of accessory after the fact is maintained in many states as a separate offense with its own penalty, regardless of what substantive offense is committed by the principal
II. When the defendant contributes neither by word nor by action to the crime, and there is no substantial evidence of any conspiracy or prior arrangement between him and the principal, the defendant is not liable for the crime
A. Hicks v. United States: when there is no evidence that the encounter between the two defendants and the deceased was by prior arrangement between the defendants, and there is no proof that the defendant encouraged the killer to shoot the deceased and there is no evidence contradicting the defendant’s claim that he rode off with the killer because he feared him and then left him a few minutes later, the defendant is not liable for the murder
1. Hicks intended to use his words, but he says he did not intend them to cause the shooting
2. If there was a previous conspiracy between Rowe and Hicks that was proven, Hicks could still be guilty as the present accomplice for the purpose of aiding and abetting in murder even if he refarined from aiding and abetting because it turned out not necessary for the accomplishment of the common purpose
a) But there is no evidence that the encounter was the result of any previous conspiracy or arrangement
III. Even without prior agreement, arrangement or understanding, a bystander to a robbery could be guilty of aiding and abetting its commission if he came to the aid of the robber and knowingly assisted him in perpetrating the crime
A. Accomplice associated himself with the venture, participated in it as in something that he wishes to bring about, or sought by his action to make it succeed
B. State v. Gladstone: when there is no evidence that the defendant ever communicated to Kent the idea that he would in any way aid him in the sale of any marijuana, or said anything to Kent to encourage or induce him or direct him to do so, or counseled Kent in the sale of marijuana, or did anything more than describe Kent to another person as an individual who might sell some marijuana, or would derive any benefit, consideration or reward from such a sale, there was no proof of an aiding and abetting
1. Although an aider and abettor need not be physically present at the commission of the crime to be held guilty as a principal, his conviction depends on proof that he did something in association or connection with the principal to accomplish the crime
C. State v. Wilson: court found intent to encourage the sale when a roommate encourages a purchaser to buy his roommate’s weed despite it being expensive
1. Touting the product, or mere presence?
D. State v. McKeown: accomplice liable after he called the principal to see if he was home and had marijuana to sell and remained present during the transaction
1. Arranging the buy ahead of time, or mere presence?
E. Hypo: Thompson is looking to buy a missile that can take down a plane. Gladstone refers Thompson to Kent who has some to buy, and Thompson buys it from Kent. Is Gladstone an accomplice to Kent’s sale?
1. Can be said that Gladstone was acting with more of a purpose that Kent sells the missile
2. Marijuana reference could be more neutral, but for something that is more significant, purpose could be inferred
a) Hard to imagine a casual indifference for a stinger missile
IV. Where presence may be entirely accidental, it is not evidence of aiding and abetting
A. Where presence is not accidental, it is evidence, but no more than evidence, for the jury
B. Wilcox v. Jeffery: when the defendant paid for a ticket to an illegal concert, and went to enjoy the music and report on it for his magazine, his payment and presence were encouraging the illegal act and thus he was aiding and abetting
1. Wilcox knew it was an illegal act for Hawkins to play an instrument at this concert, but his payment and presence was an encouragement
2. Had Wilcox gone there to protest or boo, it is likely he would not have been guilty of aiding and abetting
C. Don’t have to prove that the act of encouragement or promotion made a difference to the primary actor
1. Wilcox: probably didn’t make a difference to the performer if Wilcox was there, but the minimal act is still significant
2. It is quite enough if the aid merely renders it easier for the principal actor to accomplish the end intended by him and the aider and abettor, though in all human probability the end would have been attained without it
3. State v. Tally: when a judge defendant prevented a telegram from reaching the deceased when his brother’s-in-law were chasing him to kill him for seducing their sister, the judge was a principal in the second degree to the murder
a) Even a minimal possibility of actual aid or encouragement suffices for accessorial liability
4. Hypo: Wilcox tried to go to the concert but couldn’t buy a ticket in time
a) Probably not an accomplice because there has to be some actual act that might possibly promote
b) So if Hicks was yelling but Rowe was deaf, there is no possibility that the act would encourage
V. Accomplice liability for reckless/negligent offenses
A. Assuming that the primary actor commits a reckless or negligent offense, then the secondary actor may be liable as an accomplice if
1. Act Requirement: the secondary actor does an act that promotes/encourages the primary actor’s criminal conduct, and
2. Mens Rea: the secondary actor demonstrates purpose to promote the primary actor’s criminal conduct, and the secondary actor demonstrates any necessary recklessness or negligence required for the charged offense
B. Hypo: man in a rush tells taxi driver to drive fast in the rain and gives him $100, and the taxi driver then crashes into and kills a pedestrian
VI. What happens when defendant encourages primary actor to commit Crime A (full accomplice A + MR re Crime A), but the primary actor commits Crime B?
A. Model Penal Code says defendant cannot be liable as an accomplice for Crime B because of application of strict mens rea
1. Can only be liable for Crime A
B. Felony murder counts as a Crime A
C. Need to infer what the plan is that was agreed upon
VII. MPC holds that a person acting with the required mens rea is an accomplice whether the person aids or attempts to aid another person in planning or committing the offense if the crime was committed
A. Where the principal actor commits neither the completed offense nor an attempt, the purported accomplice in that situation would not be liable because he did not aid in the commission of a crime
1. His conduct designed to render aid may be criminal, however, either as an attempt or, in the case of preconcert, as criminal conspiracy
VIII. MPC provides that a person can be an accomplice if s/he has a legal duty to prevent the offense and he fails to do so with the purpose of promoting or facilitating the crime
A. Parents can be liable under an aiding and abetting theory for a crime committed by a third party when they fail to protect their children from abuse, even in the absence of preconcert and purpose to aid the crime
1. People v. Stanciel: defendant failed to keep her boyfriend away from her three-year-old daughter and prevent him from disciplining her despite a restraining order and past and ongoing abusive behavior, resulting in the boyfriend beating the daughter to death
a) Despite defendant not doing any of the acts leading to the death, her failure to protect her child rendered her an accomplice to the murder
2. Staples v. Commonwealth: live-in boyfriend resided indefinitely with the child in a parent-like role and had assumed a substantial responsibility for necessities such as food, shelter, and protection, and thus was liable for manslaughter under breach of duty theory of complicity when his girlfriend’s child abuse killed her five-month-old baby
IX. Four ways a person may be criminally liable for the conduct of another
A. Causation in result offenses
1. Atencio Russian roulette case
B. Direction of an innocent or nonresponsible actor
C. Accomplice (aider and abettor)
D. Conspiracy
Conspiracy
I. Conspiracy is an agreement of two or more persons to join together to commit certain crimes with a purpose to agree (work together) and a purpose to commit the crimes
A. Often also requires proof of an overt act by a co-conspirator in furtherance of the conspiracy
1. The act can be very minimal and does not itself have to be a crime
II. Conspiracy mens rea
A. Requires, in addition to purpose to agree, that defendant demonstrate a purpose that certain crimes be committed
B. This means that the defendant must have desired/aimed/had a conscious object that certain crimes be committed and more than just being aware that they will be committed
C. Purpose may be inferred from proof of defendant's knowledge about crimes to be committed, especially with respect to very serious crimes
1. Depends on the facts
D. United States v. Alvarez: when defendant and a Colombian farmer met at a remote airport with a co-conspirator and two undercover agents, and the co-conspirator informed the agents that defendant would be at the off-loading site when the plane landed, the court held that there was evidence sufficient to convict for conspiracy because, from defendant's intention to be at the off-loading site with a smile and a nod, a jury could have concluded a prior agreement to assist in the unloading had been made
1. Only one with knowledge of the marijuana, and who had agreed to participate in the scheme to import it, would promise to be on hand at a remote and unlikely area for the unloading of cargo
2. Prosecution was not required to prove that defendant had knowledge of all the details of the conspiracy provided it showed he had knowledge of the essential of the conspiracy
3. Have to prove that Alvarez desired to conspire to commit the criminal act
a) Simply assisting someone in doing something that you would even have knowledge was criminal is not enough
III. Conspiracy as an inchoate offense
A. The crime of agreeing with another to commit a criminal offense is punishable whether or not the agreed-upon offense ever occurs
B. Punished separately and in addition to the completed offense
1. Traditional common law sentence for conspiracy could be greater than the sentence of the crime that is the object of the conspiracy, unless stated otherwise in a statute
2. Majority approach is to fix the punishment for conspiracy at some term that is tied to but less than the sentence provided for the object crime
IV. Conspiracy as a form of accessory liability
A. Conspirators may be charged not only with the separate crime of conspiracy and the object offense if completed, they may also find themselves charged with additional crimes committed by other members of the conspiracy
B. An overt act of one partner may be the act of all without any new agreement specifically directed to that act without clear withdrawal or revocation of the agreement
1. Pinkerton v. United States: when Daniel and Walter in the past conspired to commit similar crimes to the present case, but Walter later acted alone in the commission of the substantive crime of dealing whiskey in violation of federal revenues without any encouragement or promotion at the time from Daniel, Daniel could be charged with the object crime because he did not clearly withdraw or revoke the agreement
2. As long as the conspiracy continues, crimes continued in furtherance of the co-conspiracy add up liability for all members of the conspiracy
3. Extent of co-conspirator liability
a) For the conspiracy itself (standalone crime)
b) For any crimes committed by conspirators in furtherance of the conspiracy, while the conspiracy exists and defendant is a member, including any crimes that are reasonably foreseeable given the nature of the conspiracy
c) Not liable for crimes done by the principal that have not been agreed upon and are not done in furtherance of the conspiracy
4. Liability for co-conspirators begins the moment of the agreement
a) Past crimes can be used to prove the conspiracy, but the co-conspirator is not liable for past crimes
V. In order to remove liability once a conspiracy has been entered into
A. Abandonment is when everyone has clearly stopped pursuing the conspiracy
B. Withdrawal is when one of the co-conspirators clearly removes him/herself from the conspiracy with clear communication to the group and some other concrete action taken
Self Defense
I. Self defense is justified when the defender honestly and reasonably believes that the threat s/he faces is imminent and unlawful, and that the force used in response was necessary and proportionate to the threat
A. The honesty and reasonableness must be to the immince, unlawfulness, and proportionality
1. The use of self-defense does not need to be truly necessary, as long as the actor reasonably believes defensive force to be necessary, s/he is entitled to acquittal
II. Self-defense is traditionally considered a justification for an otherwise offensive act
A. Affirmative defenses are independent of the rest of the liability formula
1. Defendant can act voluntarily with the required mens rea, and still not be guilty if they have an affirmative defense
B. Affirmative defense requires defense to to put the issue on the table, otherwise it won’t be raised
1. Defense, as the moving party, has the burden of production
2. The jurisdiction can decide by legislation or appellate decision to put the burden of persuasion on the defense
a) In CA, the state has to disprove beyond a reasonable doubt the self-defense claim
C. Self defense requires necessity for the defendant to use the force that is subjectively honest but also objectively reasonable belief
1. Consider both the perspective of the defendant at the time and our own retrospective perspective of the situation
2. The MPC partially individualizes the objective standard by noting “a reasonable person in the actor’s situation”
a) Allows courts to determine in each case what circumstances count as part of the defendant’s “situation”
(1) Cultural aspects or psychology unusual to the defendant not relevant when evaluating reasonableness
(a) People v. Romero: when defendant stabbed and killed a person who may have endangered his younger brother in a heated street confrontation, the judge did not allow expert testimony on “the role of honor, paternalism, and street fighters in the Hispanic culture” in order to support the defendant’s claims that he believed he was in imminent danger of great bodily harm and that the belief was objectively reasonable in his situation
b) Factors to consider when evaluating honesty and reasonableness
(1) The physical movements of the would-be assailant
(2) Any relevant knowledge the defendant had about that specific person, such as a past relationship where they had threatened the defendant before
(3) The physical attributes of all persons involved, including age, size, dress/appearance
(a) Not intended to include race, but does in reality
(4) Any prior experience with different people of similar variety which could provide a reasonable basis for a belief the other person presents a threat
(a) People v. Goetz: when the prosecution instructed the grand jury to judge reasonableness by what an objectively reasonable man in the defendant’s position would do, the lower court improperly dismissed the counts of the indictment on the grounds that the instruction was erroneous
(b) Goetz: the defendant has been mugged before, so likely he is honestly afraid OR could show he is less honest (or less reasonable) because he had been able to ward off muggers before without shooting them by just showing his gun
(c) Goetz: his prior experiences of being mugged may make his response more reasonable because if you are more able to assess a threat OR could make you less reasonable because it will make you hypersensitive 
(5) The necessity of the self-defense
(a) Goetz: he shot them multiple times, once his fear had dissipated and he had warded them off there was no reason to shoot again
(6) Whole timeline and sequence of events leading to the act is important, not just the specific event
D. Self defense is similar to provocation, in that it is acting under very strong emotion
1. Provocation is anger and retaliation, self defense is fear-based
E. Self defense transfers if you accidentally kill someone while justifiably defending against an assailant
1. People v Adams: man shot and killed his assailant, but the bullet passed through the man’s body and killed a bystander
a) Self-defense excused him from that death as well
2. Reckless use of force in self-defense
a) Court held that if a defendant reasonably believes that deadly force is necessary to avoid death or serious bodily harm, he cannot be deemed reckless, regardless of the extent to which he andangers innocent bystanders
(1) Commonwealth v. Fowlin: a patron at a nightclub with 200 other guests was pepper sprayed by three men who pulled their guns, and fearing for his life shot more than seven times in the general direction of the attackers, injuring an innocent bystander but was not convicted
b) MPC holds that recklessness is a jury question who could convict of reckless endangerment or of homicide if the bystander dies
F. Defense of another
1. Someone who comes to the aid of a person in peril can justifiably use deadly force to prevent the attack under the same circumstances that would justify the use of deadly force by the endangered person herself
2. You can defend others if you have a reasonable perception that another person is in need of defense based on significant, unlawful, imminent threat
III. Deadly self-defense
A. Deadly self-defense is deemed proportionate only when the defendant honestly and reasonably believed that they were imminently and unlawfully in danger of being killed or of being put in great bodily harm
B. A person is deemed to use deadly force whenever he or she knowingly creates a substantial risk of inflicting great bodily harm
1. Shooting in the direction of another person always qualifies as a use of deadly force
2. Firing a firearm in the air, even as a so-called warning shot, as a matter of law is use of deadly force whenever it is fired in the vicinity of human beings even if not aimed at anyone
C. General rule is that any threat to inflict great bodily harm (such as a threat to maim) qualifies as a deadly threat, even if the harm might not be life-threatening
1. Defender is limited to using deadly force only in response to a threat of death, serious bodily harm, kidnapping, or rape
D. The prevailing view is that a person who kills because she honestly believes it is the only way to save her life, but she comes to her conclusion on grossly unreasonable grounds, is guilty of murder
1. Several states avoid this through the mitigating doctrine of imperfect self-defense which classifies the crime as voluntary manslaughter, comparing such a killing to a provoked murder
2. Even less common approach is to classify the killing as involuntary manslaughter
a) Challenging because self-defense is ordinarily intentional, but the actor’s culpability in mistaken deadly self-defense is most similar to that of criminally negligent homicide
IV. Domestic abuse
A. Battered woman syndrome is when a woman is repeatedly subjected to any forceful physical or psychological behavior by a man in order to coerce her to do something he wants her to do without concern for her rights
1. The battered woman, in any form of intimate relationship with a man, must go through the battering cycle (violence and contrition) at least twice to be classified as such
B. BWS is universally accepted as evidence in a self defense claim and can be used for both honesty and reasonableness
1. State v. Kelly: when a defendant was for years beaten by her husband, and on the day of the stabbing she testified that her husband choked, punched, and bit her in public, the battered-woman’s syndrome is admissible to determine the honest and reasonable belief of the defendant of imminent danger of death
a) Expert testimony on BWS would reinforce the defendant’s credibility and is not aimed at determining the reasonableness of the imminent fear
2. Pretty straightforward for honesty
a) Def tells generally unlikely story re domestic relations (that contradicts common sense view of human nature about likelihood of staying in an abusive and violent relationship), then the jury might think she is lying about critical events, OR
b) Defendant tells generally unlikely story re domestic relations BUT story actually fits a common pattern of human behavior (BWS), then the defendant is more likely telling the truth about critical events
3. But the reasonable person doesn’t have low self esteem, feelings of guilt, etc., and does not have a syndrome
a) Kelly court says that BWS is relevant to whether the defendant’s response to the situation was reasonable, but not because the standard is that of the reasonable batterer woman
(1) BWS testimony aids the credibility and reasonableness of the threat assessment by the defendant, who, after extended battery by her partner, she may have enhanced predictability skills and can discern when the danger is real
(a) Reasonableness as to the interpretation of the threat not the act of killing
(2) Credibility of the defendant’s claims in explaining why she didn’t just leave the relationship if it was so bad
b) Not a “reasonable fear experienced by person with BWS”
C. Syndrome challenge for law
1. How does the psychological explanation of individual behavior by a syndrome (a behavioral science concept) affect the determination of individual criminal responsibility under self-defense rules (which are moral and legal concepts)
2. If we don’t want to use syndrome evidence elsewhere to explain criminal liability, we need a good reason why we should use it only for BSS
a) (This syndrome is about a defendant knowing a particular individual. We allow individualization based on past experiences with specific individuals. Different from more general syndrome explanations which allow fear of individuals based on the prejudices of a group. Problem with allowing race into evidence is that it allows acting against an individual based on the prejudices of the whole race.)
3. The syndrome in terms of explaining behavior will be just as powerful as it is for the abuser as it is for the abused
D. Other syndrome defenses
1. Many courts that permit the use of BWS to support a claim of self-defense accept similar evidence in cases involving a battered or abused child who kills the abusive parent
2. Courts have generally been unreceptive to evidence of PTSD offered by military veterans seeking to bolster their claims of self-defense
a) Usually a sympathetic victim, even though the defendant’s situation led him/her to reasonably believe it was necessary to use deadly force to his save his/her own life
3. Courts have to determine how far to extend “syndrome” defenses
a) Syndrome evidence is generally not allowed because it is a peculiarity of the defendant
b) Werner v. State: appeals court reversed the trial judge’s rejection of evidence that the defendant suffered from “Holocaust syndrome” caused by his Jewish parents being Nazi concentration camp survivors, making him more confrontational as a reaction to the memory of camp victims who did not fight back
(1) The Holocaust Sydnrome was beyond the ken of the average lay person, and the jury was entitled to know that when the defendant fired the fatal shot he was affected by his trauma of the Holocaust
V. Imminence
A. Imminent danger requirement has been ruled as rather strict by courts, and generally means almost exactly right now
1. Although 80% of battered-spouse prosecutions involve killings in direct confrontation, non-confrontational killings present the greatest challenge to such self-defense claims
a) Commonwealth v. Sands: defendant was convicted of first-degree murder of her husband, who began beating his wife approximately two years after they were married and beat and threatened her whenever she asked for a divorce
(1) On the morning of the killing, he pushed her down concrete steps and fired two shots at the ground near her, and didn’t allow her to leave with her aunt, and beat her more before she later shot him while he was laying in bed watching TV
(2) No imminent danger at the time of the shooting so no self-defense
b) Most courts are unwilling to permit self-defense instructions and battered-spouse evidence when the abuser is killed in his sleep
c) Battered women who hire or persuade a third party to commit the killing can never claim self defense
d) Are courts justified in assuming that the strict imminence requirement invariably defeats a self-defense claim in nonconfrontational settings, especially if the defendant knows from past experience that after her abuser awakens he will immediately beat her?
B. A reasonable fear of future harm does not authorize a person to hunt down and kill an enemy
1. State v. Schroeder: defendant prisoner who stabbed and killed his cellmate, who threatened to “collect his debt” in his sleep, was denied a self-defense instruction because it was nothing more than threats that the defendant was acting to prevent against
2. Ha v. State: defendant who was beaten and threatened by the victim, a member of a violent criminal clan, shot and killed the deceased from behind instead of going to the police because of his cultural background and lack of English, and was denied self-defense because inevitable harm is not the same as imminent harm
C. MPC modestly relaxes the imminence requirement, providing that self-defense can be available if the actor reasonably believed that the use of defensive force was immediately necessary
1. State v. Janes: a threat, or its equivalent, can support self-defense when there is a reasonable belief that the threat will be carried out
a) Even an otherwise innocuous comment which occurred days before the homicide could be relevant when the evidence shows that such a comment inevitably signaled the beginning of an abusive episode
D. Imminence and necessity
1. Why shouldn’t defendants be able to argue that the killing was necessary even in the absence of imminence?
2. Jettisoning imminence in the name of necessity leaves no standard for the type of conduct sufficient to warrant defensive force
3. It is the aggressor’s actions, not the defender’s needs, that grounds the right to self-defense
VI. Retreat
A. In a minority retreat jurisdiction, the defendant is required to retreat before using deadly force in self defense if the defendant intended to use deadly force, knows with full awareness of a completely safe avenue of retreat, and is not in his/her home
1. In a “no retreat” jurisdiction, there is no obligation to retreat before using deadly self defense
B. Innocent party’s use of deadly force raises the issue of a prior retreat obligation
C. Retreat rule
1. No obligation to retreat in the home
a) The castle exceptions
(1) In jurisdictions requiring retreat before deadly force may be used, an exception is made when the defendant is attacked in his own home by an intruder
(2) Majority of courts permit the homeowner to kill a guest in self-defense without retreat
(3) Co-occupants
(a) People v. Tomlins: a father being threatened by his son could kill the son rather than retreat
(b) MPC and most decisions endorse this view, but some courts require the homeowner to flee if possible when the attacker is a co-occupant
(c) The difficulty in distinguishing between a co-occupant and a mere guest has led many courts to relax restrictions using defensive force and to hold that the homeowner was entitled to stand his ground and use deadly force even against a full-fledged co-resident
(d) Requiring retreat from co-occupants could also adversely affect victims of domestic violence
2. If s/he has the right to be there and is responding to an unlawful threat without using deadly self-defense, no obligation to retreat
3. Retreat obligation comes to fruition only if the defendant is intending to use deadly force
a) State v. Abbott: when a defendant was attacked with fists and a hatchet and was not the aggressor, but did not intend to use deadly force in his self-defense, he was not required to retreat before resorting to self-defense
4. If defendant is in a situation that requires retreat, the retreat obligation comes to fruition only if the defendant knows with full awareness of a completely safe avenue of retreat
a) Defendant shouldn’t be required to be harmed even in the slightest, or to make calculations of harms of various possibilities, while being attacked
b) The issue is not retrospective, rather it is whether the defendant knew the opportunity to completely safely retreat was there
D. The traditional view was that a defendant had no requirement to retreat before using deadly self-defense
1. Erwin v. State: the law will not permit the taking of human life to repel mere trespass, but a true man who is without fault is not obliged to fly from an assailant
2. Today, the no-retreat rule is sometimes identified as the majority rule, but it is more complex and not as clear
E. “Stand your ground” statutes
1. Roughly 33 states have enacted laws that permit the actor to meet force with force, including deadly force, even where retreat is possible
2. Protecting rights or saving lives?
a) State v. Smiley: when a defendant cab driver is driving a drunk person home who starts an argument with him, pulled a knife, and starts walking towards the defendant, and the defendant shoots the customer dead, the defendant was convicted of murder
b) Florida SYG statute
(1) A person is justified in using or threatening to use deadly force if he or she reasonably believes that using or threatening to use such force is necessary to prevent imminent death or great bodily harm to him/herself or another or to prevent the imminent commission of a forcible felony
(2) A person who uses or threatens to use deadly force in accordance with this subsection does not have a duty to retreat and has the right to stand his or her ground if the person using or threatening to use the deadly force is not engaged in a criminal activity and is in a place where he or she has a right to be
3. The ABA adopted a resolution urging states to repeal and refrain from enacting SYG laws that eliminate the duty to retreat before using force in self-defense in public spaces
a) SYG has no deterrent effect on violent crimes, and increases homicides in states that enact such laws
b) Such laws, however, remain popular
VII. Withdrawal and aggressors
A. Withdrawal requires an aggressor who has relinquished his/her right to self defense to renounce or withdraw even if there is a danger in doing so
B. Aggressor’s use of force raises issues of obligation to withdraw before s/he can use self-defense
C. The right to use deadly force in self-defense is not ordinarily available to one who provokes a conflict or is the aggressor in it
1. Right of self defense is restored only if he communicates to his adversary his intent to withdraw and in good faith attempts to do so
2. United States v. Peterson: when the defendant, in an attempt to defend his property, came outside to have a verbal exchange with the deceased who was stealing his windshield wipers, then returned outside a few moments later with a pistol as the deceased was leaving, and threatened him with the pistol, the defendant was the aggressor of the altercation thus nullifying his right to homicidal self-defense
D. Most jurisdictions follow the common law rule to deny the initial aggressor of the right to homicidal self defense even if he threatens with minor nonlethal force and is then met by the deceased’s grossly excessive, potentially lethal response
1. Initial aggressor can run, forgo self-defense and be killed, or fight back unlawfully and face potential homicide charges
2. Allen v. State: when a defendant was attempting to persuade her partner to stay after an emotional quarrel and pursued her car, and the deceased came at her with a rake when the defendant shot and killed her, the defendant was convicted of first degree murder because she re-initiated the encounter once deceased had left
a) If a person by provocative behavior initiates a confrontation, even with no intention of killing the other person, she loses the right of self-defense
3. In a few states, the nonlethal aggressor can regain his right to self-defense if he is met by an excessive, life-threatening response, provided that he then exhaust every reasonable means to escape such danger other than the use of deadly force
E. How far should courts extend the doctrine that fault forfeits the privilege of self-defense?
1. Self-defense is not available to a defendant who voluntarily, knowingly and unnecessarily, placed himself in a position where he had reason to believe his presence would provoke violence, even if the intention was benign and in public
a) Andrews v. United States: when defendant was told by the deceased to not visit his sister or he would kill him but the defendant visited the sister anyway, and the deceased charged at him with a knife to which the defendant responded by shooting and killing him, the self-defense claim was denied because he provoked conflict upon himself
(1) Killing in self-defense is excusable only as a matter of genuine necessity
2. Most courts deny the right to defend with lethal force when the person claiming self-defense has wrongfully provoked the conflict
a) Some courts take the “free from fault” requirement far, holding that commission of any crime causally related to the fatal result will forfeit the privilege of self-defense, even when the crime itself does not provoke the victim’s threatening conduct
(1) Mayes v. State: when the defendant pursued his girlfriend into the street after a bitter fight, and she reached into her purse for what the defendant thought was a gun so he shot and killed her with a gun he was illegally carrying, the defendant was convicted of murder because had he not been illegally carrying the gun the deceased would not have been killed
F. Model Penal Code provides that the nonlethal initial aggressor has the right to use deadly self-defense if the initial victim responds with grossly excessive, potentially lethal force
1. The wrongful escalator of the conflict is the last wrongdoer and resets the calculation
2. Original aggressor in the conflict may use deadly force in self-defense against wrongful (because excessive) deadly force by an original victim who has wrongfully escalated the level of violence
a) A is still liable for the original aggression, but may be able to use deadly self-defense force in response to an unlawful escalation by B in B’s attempted self-defense
3. Unlawful escalation is based off of the honest and reasonable analysis of the original victim’s perspective on the original aggressor’s act
Intoxication
I. Voluntary intoxication can be used as a defense under certain, very limited situations
II. Does the law allow defendant to argue that s/he lacked some form of MR required for the offense because of voluntary intoxication?
A. A drunk person’s capacity to form intent is not inhibited, rather judgment and impulse-control is impaired
1. People v. Hood: when a defendant is heavily intoxicated and assaults a police officer with a deadly weapon, evidence of intoxication should not be admitted to negate the intent required in the assault because it is a crime someone can do while drunk
B. Common law
1. Evidence of intoxication can be used to negate a required specific intent crime elements, but not to negate general intent crime elements
a) General intent element consists only of the description of a particular act, without reference to intent to do a further act or achieve future consequences
(1) Breaking and entering: knowing or reckless unlawful entry into a structure
b) Specific intent element refers to defendant’s intent to do some further act or achieve some additional consequence
(1) Described as a simple wrongful action with added specific intent
(2) Burglary: breaking and entering with intent to commit a crime therein
(3) Attempt: act with the intent to commit the offense
C. Model Penal Code
1. MPC allows for evidence of intoxication to be admitted for purpose and knowledge crimes, but not for reckless and negligent crimes
a) Intent might not be able to be formed for higher mens rea crimes while intoxicated
b) Unawareness of a risk, of which the actor would have been aware had he been sober, is immaterial
c) The reasonable person is sober
III. If such argument is allowed, will it work on the facts of the case?
A. Where the law allows defense to try to negate mens rea via voluntary intoxication, there are two ways of asking about defendant’s mens rea
1. Because of intoxication, did the defendant have the mental capacity needed to act with the required mens rea?; or
2. Based on all the facts, including voluntary intoxication, did the defendant have the necessary capacity?
B. Generally, where the intoxication defense is allowed, a jury will not be persuaded
1. Structured to minimize situations where voluntary intoxication defense will work
2. Allowed for purpose, but a jury will normally weigh the purpose higher than the intoxication
a) While it is plausible intoxication would impair more reckless crimes, it is not allowed by law
Insanity
I. Insanity is a defense where, because of mental disease, defendant does not know the nature or quality of his/her actions, or, if s/he did know the nature and quality, s/he does not know that his/her action is wrong
II. Insanity is a legal term that refers to a mental state, existing at the time of a criminal offense, that is considered sufficient to preclude criminal responsibility
A. Very hard to obtain, and usually, despite evidence of severe mental insanity, the defendant is still convicted
B. Temporary insanity is not a formally recognized defense, which would otherwise allow the defendant acquittal with no subsequent detention for treatment
C. Many disorders and syndromes have not been allowed for insanity and lack of control/awareness defenses
III. M’Naghten Rule for Insanity
A. Because of mental disease or defect,
1. Legal tests for what is a mental disease or defect
a) Under McDonald test, a defendant has a mental disease or defect when defendant suffers from abnormal mental condition that substantially affects mental or emotional processes and substantially impairs behavioral controls
(1) Capacity tests, but how can we tell if someone is in control?
(2) Pretty easy and lenient test because pretty much anything that gets treated for mental condition satisfies these elements
b) Under the APA Test, a defendant has a mental disease or defect when defendant suffers from severely abnormal mental condition that grossly and demonstrably affects reality (not drug induced)
(1) Psychosis and break with reality, schizophrenia
B. Defendant does not know the nature or quality of his action, OR
1. M’Naghten knows what a gun is, knows what it does when it shoots, and he’s going to kill
2. Voluntary act, purpose to kill, premeditation, no surprises with respect to causation
3. Possible delusion where this wouldn’t work: squeezing your wife’s neck thinking it’s a lemon
4. Almost always this is not likely
C. If he did know the nature and quality, he does not know that his action is wrong
1. Rational reasons for conduct as opposed to crazy reasons of conduct
2. Delusional and not acting rationally to understand the right versus wrong
a) The irrationality is fundamental
b) This is about moral and social understanding of right and wrong
IV. State v. Green: killed a police officer, but previously had gone to the FBI to complain about a radio projecting into his head, so FBI agent suggested mental help. Picked up by police after the killing, and all the experts agree he was irrational at time of the offense
A. Not acquitted, so convicted of murder
1. Primarily because he killed a police officer
2. Cases are different according to who is the victim
B. M’Naghten Rule
1. Had a mental disease
2. Understood the physical nature of his act because he took the gun from the officer
3. Did he understand morally the wrongness of his action?
a) Motive test
b) What are the reasons the person wanted to kill?
V. State v. Yates: Woman had 5 children and to save her children from the devil she decided she needed to drown them
A. She understood they were her children and that drowning would kill them
B. Did she understand the wrongness?
1. She thought she was protecting them, so she thought that what she was doing it was right not wrong
2. Only motivation for killing her children is crazy
C. No problem with mens rea purpose to kill, and there’s pretty good MR and causation
VI. In most jurisdictions, the decision to raise the insanity defense must be left entirely within the defendant’s control
A. Courts have stressed that a properly counseled defendant may prefer to be found guilty rather than not guilty by reason of insanity, because the latter verdict can lead to longer confinement, more intrusive treatment, or greater stigma
VII. Defendants who have been found not guilty by reason of insanity are not culpable for their crimes so can’t go to jail, but the public demands protection from their actions
A. Civil commitment
1. Involuntary civil commitment in California (5150)
a) A person may be involuntarily committed for up to 72 hours for mental health evaluation/treatment if, because of a mental health disorder, the person is: (1) a danger to self; or (2) a danger to others; or (3) gravely disabled (unable to survive on own)
2. A judge, after acquittal, may decide whether to commit a person indefinitely to a mental institution because he is suffering from a mental disorder that makes him a danger to himself or others
a) Commitment must be in compliance with the procedural and substantive standards for any mentally disturbed person in the community, and with the constitutional restrictions
(1) Both mental illness and dangerousness must be proven by clear and convincing evidence, although many states have lowered the bar to a preponderance of the evidence
3. Another approach is that commitment is automatic and mandatory for all insanity acquittees
4. The average insanity acquittee remains confined for nearly twice as long as the typical defendant convicted of the same charges, but can be longer
5. Under regular civil commitment statutes, the medical facility must release the patient when he has recovered and is no longer dangerous to himself or others
a) Provisions require that judges make the appropriate finding and usually the burden is on the inmate to prove that he meets the conditions for release
6. About a dozen states require the committed inmate be released at the maximum term for the acquitted offense unless the state can meet the ordinary criteria for civil commitment by establishing by clear and convincing evidence that the inmate continues to be mentally ill and a danger to himself or others
VIII. Most courts hold that the jury should not be instructed on the procedures that follow an insanity verdict, on the grounds that what will happen to the defendant is not relevant to whether the defendant meets the test of legal insanity
IX. All jurisdictions create a presumption of legal sanity at the trial
A. After the Hinckley verdict, about three-quarters of the states now place the burden of proof of insanity on the defense by a preponderance of the evidence
X. Incompetence is a legal term that refers to a person’s mental state at the time of a legal preceding
A. A person who lacks sufficient mental capacity to understand or participate in the relevant legal proceeding is deemed incompetent (to stand trial, enter a guilty plea, be sentenced, or even be executed)
1. Dusky v. United States: defendant must have sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding, and must have a rational and factual understanding of the proceedings against him
2. Ford v. Wainright: Supreme Court held that cruel and unusual punishment Amendment bars execution of the insane
a) There is a need to require those who are executed to know the fact of their impending execution and the reason for it
b) Competence to be executed requires, at a minimum, that the inmate have a rational understanding rather than merely an awareness of the nexus between his/her crime and the punishment
B. Courts are split on whether the defense or prosecution has the burden to prove competency
C. Sell v. United States: Constitution sometimes permits forced medication to render a defendant competent to stand trial, but it is rare to not clash with the constitutional right to refuse medical treatment in the absence of unusual circumstances
D. Finding that a defendant’s memory is impaired does not warrant incompetence to stand trial
E. Can be raised by prosecutor, judge, defense attorney, or anyone else in the process at any time

