Criminal Law Outline 
I. PUNISHMENT THEORY 
Teleological (consequentialist) 

a. Deterrence – if punishment is painful, people will be prevented from recommitting the crime (forward-looking)
· Specific deterrence: prevents particular offender from reoffending 

i. Incapacitation – can’t commit crime from jail

ii. Rehabilitation  

· General deterrence: dissuades others from committing similar crimes 

· Critiques: 

(1) Over-punishing to deter others

(2) Punishing the innocent 

(3) Crimes are usually impulsive, deterrent crimes won’t stop it

             Deontological (non-consequentialist)
a. Retribution – Punishment must be proportional to the crime (backward-looking)

· Positive Retributivism – society may punish the blameworthy 

· Retributive Justice (negative retributivism) – retribution sets max permissible punishment, state can opt for less

· Critiques:

(1) Don’t take consequences into account 

(2) Encourages penal excess

(3) Appeals to the rage of the law-abiding 

US v. Madoff 

· D, who ran a Ponzi scheme for decades, was sentenced to maximum sentence of 150 years at 70 years old. 
· D’s attorney’s request for 12-15 years would have satisfied specific deterrence but may not have satisfied general deterrence
· Max sentence is retributive – D is morally culpable for ruining peoples’ lives, this makes them feel like justice is served. 
US v. Jackson 

· D was convicted of several bank robberies

· Within 30 minutes of getting out of prison on a work program, D commits an armed robbery of a bank 

· Sentenced to life without parole 

· D’s sentence does not satisfy specific deterrence (25-30 years would have) but does satisfy general deterrence 

· Under retribution, the punishment is justified – demonstration of an aggravated decision to keep robbing banks 
Great White Nightclub Fire 

· Tour manager for a heavy metal band shoots fireworks at band’s concert, nightclub goes into flames and many are killed/injured 
· Plea bargains set max sentence to 10 years, D is sentenced to 4 

· “Light” sentencing provokes outrage amongst victims’ families 

· Specific deterrence isn’t necessary b/c the D will not recommit this crime (was very remorseful and obviously not intentional) 

· General deterrence demands he be sentenced to some time 

· Under retribution, illegal fireworks are a minor offense (D not morally culpable)

Victim Impact Statements 

· Just emotional – doesn’t appeal to deterrence or retribution 

· Get in the way of the deliberation process

· BUT, social solidarity leads to enhanced compliance with the law and establishes shared values in the community [crime = bad]

· How much weight should they hold?

Alternative Theories of Justice:

(1) Restorative Justice 

· Crimes are wrongs done to the community, we should respond to them with community involvement 

· All stakeholders in the crime should agree to some sort of punishment [apology, reparative work]

· Critique: time-consuming, doesn’t showcase results to the public

(2) Relational Justice 

· Justice for violent wrongdoing should include appreciation for the relational harms of such wrongdoing 

· D should understand responsibility in relational terms and pursue the goal of relational hearing 

· Victim impact statements are good for relational justice 

· Plea hearings should be made more personal, a time for apology

II. OMISSIONS TO ACT / THE VOLUNTARY ACT REQUIREMENT 

The Act Requirement ensures that every person convicted of a crime is the conscious, uncoerced chooser of conduct that is not legally permitted. 
The law presumes human conduct is voluntary unless there is evidence of:

(a) Physical coercion

(b) Unconsciousness 

(c) Convulsion or reflex 

*Habitual acts count as voluntary acts (choice-making required in creating a habit)

*Psychological compulsion does not prevent conviction 
MPC 2.01:

Requirement of a Voluntary Act; 

Omission as Basis of Liability; 

Possession as an Act

· 2.01(1): Person not guilty of an offense unless liability is based on conduct which includes a voluntary act or the omission to perform an act he/she is physically capable of. 

· 2.01(2): the following are not voluntary acts: 

(a) reflex or convulsion 

(b) bodily movement during unconsciousness or sleep 

(c) conduct during hypnosis/resulting from hypnotic suggestion

(d) bodily movement that is otherwise not a product of the effort or determination of an actor, either conscious or habitual
Actus reus – the commission of some voluntary act that is prohibited by law is required for criminal liability 

Examples: 

· People v. Newton – D shoots police officer after being shot and claims he was unconscious for the crime – unconsciousness is an affirmative defense (MPC 2.01(2)d)  
· Martin v. State – D is convicted of being drunk in a public place when a police officer arrests him in his home and takes him to a public highway – lower court reversed since D was involuntary in public (police officer brought him outside)
· People v. Decima – D had an epileptic fit while driving and crashes – D is convicted of negligence because he knows he is prone to seizures and still drives (driving with epilepsy is the voluntary act)

The Liability Formula:

Act Requirement +  Mens Rea + Additional Circumstances ( 

Result without Affirmative Defense = Guilt
III. OMISSIONS TO ACT 

Omissions to act will not support criminal liability unless the law provides the person has a special duty to act on behalf of a particular person.
Five major categories of legal duty: 

(1) Statutory 

(2) Immediate family/status relationship

(3) Contractual (ex: nanny)

(4) Assumption of care or rescue 

(5) Responsible for causing original harm 

VOLUNTARY FAILURE TO ACT + LEGAL DUTY TO ACT = VOLUNTARY ACT
*Legal duty must be proven beyond a reasonable doubt. 

MPC 2.01(3): Liability for the commission of an offense may not be based on an omission unaccompanied by action unless: 

(a) The omission was made (expressly) sufficient by the statute 

(b) A duty to perform the omitted act is otherwise imposed by law. 
Case:

· Jones v. United States – D convicted of involuntary manslaughter for failure to provide for the victim, a 10-month year old baby. Baby was not her son and the jury was not instructed that the D needed a legal duty to care for the baby so the lower court was reversed.

Good Samaritan Requirement – most states have no Good Samaritan requirements b/c of 

· Victim privacy 

· Offender retaliating on bystander 

· Right to remain uninvolved 

· Ambiguity on how to enforce such a statute 

IV. MENS REA 

Mens Rea is blameworthiness entailed in choosing to commit a criminal wrong (mental awareness or intent that accompanies the crime) 

Four Levels of Culpability:
(1) Purpose – “conscious object” to achieve that result or engage in activity
(2) Knowledge - “practically certain” that the result will occur

(3) Recklessness – acting with awareness of a high and unjustifiable risk that the result will occur. 

Three elements:

1. Proof of awareness of risk

2. Proof of substantial risk 

3. Proof that the risk under the circumstances was unjustifiable 

Recklessness Analysis 

(1) Assess level of risk-taking by D 

(2) Assess social justification for D’s risk taking in the situation, if any

(3) Assess D’s awareness of risk facts (facts that indicate danger in the situation) 
(4) Negligence – what the accused should have realized. 
Three components: 

1. Notice of risk 

2. Degree of risk 

3. Lack of justification for risk
In order to establish mens rea required for conviction, we must:

(1) Determine the material elements of an offense 

(2) Determine which type of mens rea is required with respect to each material element
Risk Cases: 

· Regina v. Cunningham – D stole gas meter for money which led to a gas leak that asphyxiated his neighbor. In the trial court, judge instructed jury that malice meant wickedness and that if D was malicious in stealing the meter he was malicious in endangering neighbor’s life. Lower court vacated for failing to instruct correctly. The critical question for the jury should have been: “Did the defendant act recklessly?”
· Regina v. Faulker – D is a sailor who steals rum from bottom of the ship. Looks for rum with lit match and burns ship down. Judge instructed jury that if the first crime is intentional then collateral damage is intentional as well.  [court uses concept of heightened culpability]
Concept of Heightened Culpability

SOMETIMES if act with culpability for lesser crime ( harm of greater crime = guilt for greater crime
V. READING STATUTES: MENS REA AND FACTUAL MISTAKES 

Basic questions to ask when proving mens rea: 
· Why would anyone do that?

· Why would the defendant do that?

Translating common law mens rea terms into MPC language:

(1) Identify the common law mens rea term that is at issue

(2) Establish the meaning of the word in statutory context

(3) Translate into MPC terms of: purpose, knowledge, recklessness, negligence, or strict liability

Analyzing mens rea in statutory context:

(1) Identify the MR term, if any

(2) Define the MR term 

(3) Determine what element(s) in the statute the MR term applies and how it applies
(4) Determine whether the evidence shows D acted with certain MR 

CAUTION: always distinguish statutory interpretation questions from factual application questions 

· Statutory Interpretation: Under the statutory definition of the offense, what mens rea for the element at issue is required for conviction?
· Fact Question: According to the available facts, what mens rea did the defendant actually have toward the element at issue?
Cases:

· Regina v. Prince: D was told victim was 18 years old and his belief was reasonable. D says wrongdoing is in her age, which he was not aware of. Court says that if statute doesn’t specify mens rea, courts are not obliged to read it into the law. 

a. Bramwell view (Moral Wrong View): If act with mens rea for a moral wrong ( harm of criminal offense = guilty of the criminal offense

b. Brett view (Less Crime View): if you act with mens rea for a lesser criminal offense and produce harm of a greater criminal offense ( guilty of the greater offense (ex: Faulker and heightened culpability)
· People v. Olsen: D did not know the victim was under 14, but there is strict liability regarding the age element when it comes to sex with a minor so he is convicted anyways [no excuse for a factual mistake]
· Garnett v. State: Although D has the mental capacity of a 12 year-old and did not know the victim was 13, the age element has no mens rea and he is convicted anyways [no excuse for a factual mistake]
VI. STATUTORY INTERPRETATION & STRICT LIABILITY

	Mens Rea Rule 
(needed to convict)
	Mistake of Fact Rule 
(that will excuse)

	Purpose, Knowledge, or Recklessness regarding element X
	Excuse for any honest mistake regarding element X

	Negligence regarding element X
	Excuse for honest and reasonable mistake regarding element X

	Strict liability regarding element X
	NO excuse for any mistake regarding element X



Morissette v. United States

· D took old air force bomb casings, mended them, and sold them for a profit – D thought that since the bomb casings were abandoned he could take them.
· D convicted of “knowingly converting” US property 
· Gov’t defines “knowingly converted” as: D must be aware of change in possession or ownership
· Defense defines “knowingly converted” as: D must be aware of wrongful change in ownership possession status 
· Court says that omission of intent from the statute does eliminate the element of intent from the crime – intent is inherent in the offense of stealing. 

Staples v. United States 

· D charged with possession of an unregistered firearm in violation of the National Firearms Act. 

· D did not know that the firearm was an automatic weapon.

· Gov’t must prove that D knew he was in possession of a gun AND that the weapon fired automatically

· “public welfare” or “regulatory” offenses are strict liability offenses, where no mens rea (intent) is necessary in convicting people of these crimes. These are crimes where the penalty is not harsh. 

· Felony offenses without explicit mens rea requirements cannot be interpreted to eliminate mens rea because people shouldn’t serve felony sentences without proving intent 

US v. X-Citement Video
· D is porn company who depicted a 15-year old girl they believed was 18. 
· Court held mens rea required as to age. “Knowingly” travels all the way down the statute. 
· court held that “knowingly” had to apply to each person in the chain of distribution – otherwise anyone who unknowingly shipped, etc, would be held liable

STRICT LIABILITY FACTORS – things to look for that support SL over MR
· statutory language (absence of MR term)
· type of offense (traditionally MR or SL?)
· inherent notice of wrongdoing or risk in the prohibited conduct 

· cost-benefit analysis of requiring MR (not worth having a jury trial for a speeding ticket) 
State v. Baker 

· D argues that the cruise control setting on his car malfunctioned and got stuck in the ‘accelerate’ position

· Speeding is a strict liability crime – no mens rea 

· Involuntary defense doesn’t work here because D chose to turn on cruise control – cruise control is not a necessary function of the car
OLD OAK TREE HYPOTHETICAL
· Rule: Whoever maliciously destroys, or attempts to destroy, by fire or otherwise, any public or private property, whether real or personal, not his or her own, if the value of $1000 or more, shall be fined not more than $25,000 or shall be imprisoned for not more than 10 years, or both….
· Mens Rea for each Element:
· Maliciously destroys (purposely, recklessly, or knowingly) *maliciously excludes negligence
· Attempts to destroy (purposely, recklessly, or knowingly)
· By fire or otherwise 

· Any public or private property

· Whether real or personal 

· Not his or her own (knowingly or recklessly)
· If the value of $1000 or more (strict liability – doesn’t matter how much he believed the tree cost)

· Voluntary Act: Cutting off the limbs of the tree 

· Arguments: 

(1) Did not mean to destroy the tree only prune its branches 

a. Purposefully: Washington’s conscious object was to prune the tree (which improves the health of the plant), no aim, desire, or intent to destroy the tree
b. Recklessly: 

i. Substantial risk – yes, he used a chainsaw 

ii. Unjustifiable risk – no overriding social justification 

iii. Awareness of risk – yes, he used a chainsaw  

c. Knowingly – did not know that by pruning the tree, he would destroy it.
(2) Believed that the tree was on his property, understands, as a land surveyor, no one can really know without a professional survey 

a. Recklessly: Washington was aware there was a risk that it was not on his property, but that risk is small since he is a land surveyor himself. 

b. Knowingly: did not have full aware that it was not his property
(3) Did not know it was a crime to chop down another’s tree.  
a. You can argue that this is a mistake of law, but that is not likely since there is no mens rea for the mistake to negate. 

(4) Believed he had the legal right to cut down any branch or tree that disturbed the lawful use of his land. 

a. Here there is a potential home for the mistake of law (unlawfully) 
VII. MISTAKES OF LAW 
Mistakes of Law are mistakes about specialized legal knowledge – may be used as a defense if it negates the mens rea for a particular offense. 

Balancing fairness to individual defendants and maintaining the certainty of criminal law means that no universal rule on mistake of law is possible.
Mistaked of law that constitutes affirmative defenses:

(1) Reasonable reliance on an official statement of law later changed/deemed invalid 

(2) Inadequate publication of the law 

Regina v. Smith

· D, a renter, installed wall and floor panels in order to hook up a stereo system
· When D moved out, he ripped up the wall and floor panels to get the wires, believing they were his since he put them up. 

· D was charged with damage to another person’s property according to the lower court.

· Appellate court reversed – saying D did not understand the law and did not intend to damage another’s property.

State v. Varszegi 

· D is a landlord whose commercial tenant was behind on rent. 

· D picked the lock of the tenant’s office on the weekend, took two computers, and sold them. 

· Court ruled that D acted under the belief that he had a lawful claim on the property so he lacked felonious intent to steal.
Cheek v. United States 

· D convicted of failing to file tax returns for a number of years 
· D thought he did not have to pay taxes because he earns wages, not income. He also thought taxes were unconstitutional.

· Supreme Court ruled it was wrong for the lower court to instruct the jury to not consider the fact that D thought he was not a taxpayer because it is an unreasonable thought. 

· The legislature doesn’t want to over-criminalize an area of law as complex and prone to mistakes as tax law. 

· Where conviction requires proof of knowledge or recklessness re element X, reasonableness still may be relevant to assessing defendant’s credibility
MISTAKE OF LAW HYPOTHETICALS
Trafficking Counterfeit Goods 

· Rule: One is guilty who “intentionally traffics or attempts to traffic in goods or services and knowingly uses a counterfeit mark on or in connection with such goods or services.”

· Elements with Mens Rea: 

· Intentionally traffics (purposely)
· Or attempts to traffic (purposely)
· In goods or services and 

· Knowingly uses a counterfeit mark on (knowingly)
· Or in connection with such goods or services (knowingly) 
· Argument: 

(1) Cannot be found guilty of this crime unless it is proven that he had the purpose to disobey or disregard the law in his sales of the watches. The sale of counterfeit goods is extremely common and is almost never the subject of criminal prosecution, only civil actions. 
a. Defendant is trying to make a mistake of law argument. Knew he was doing it but didn’t know it was unlawful. 
Felon in Possession of a Concealable Firearm
· Rule: guilty if (1) defendant was previously convicted of a felony and (2) owned, possessed, or had custody or control of a firearm capable of being concealed on the person.

· Elements with Mens Rea:
· Previously convicted of a felony (knowingly)
· Owned, possessed, or had custody or control of a firearm capable of being concealed (knowingly)
· Argument: Mistake of fact – defendant did not know he was convicted of a felony, negates the knowingly requirement for element (1) 
VIII. LEGALITY AND VAGUENESS
Legality Principle – can’t assess punishment without a specific statute in place (legislative, not judicial determination of what the law is) because:

(1) Need to offer people fair warning to acts that can subject them to prosecution 

(2) Need to control discretion of police, prosecutors, and juries 

(3) Ban retroactivity and vagueness (people should know ahead of time what the law expects from them) 
a. City of Chicago v. Morales 

· Facts: Legality of a gang ordinance for loitering in question: 

(1) Loiter 

(2) Reasonable belief of appearance of a gang member

(3) Order to disperse

(4) Arrest if not obeyed 

· Ordinance is too vague

(a) What is it to disperse? 

(b) “reasonable belief” gives too much discretion to law enforcement 

IX. HOMICIDE
HIERARCHY OF BASIC HOMICIDE OFFENSES 

	First Degree Murder
	Premeditated with Purpose to Kill

	Second Degree Murder
	Purpose to Kill without Premeditation or Provocation

Depraved Heart Murder

	Voluntary Manslaughter
	Purpose to Kill, usually with Provocation

	Involuntary Manslaughter
	Gross Negligence


A. Murder: Purpose to Kill – Conscious object to end life 

(1) Premeditation – First Degree (no premeditation is second degree) 

a. Commonwealth v. Carroll 

· Facts: Man places gun at bedside at his wife’s will. Wife constantly nags him and abuses their children. They often have long, heated arguments. One night, when they are arguing about a new job D got, wife goes to sleep and D shoots her twice in the head. 

· Procedure: Defendant wants to reduce his conviction from 1st degree to 2nd degree murder, claiming there was no premeditation 

· Holding: Crime obviously wasn’t planned (D did not plan an escape route, how to dispose of the body, etc.), but he had enough time between her going to sleep and him picking up the gun to calculate and reflect – even 5 minutes is enough for premeditation. 

b. State v. Guthrie 
· Facts: Defendant and his coworker worked as dishwashers at a restaurant. Defendant was upset and victim was teasing him, telling him to “lighten up.” Then victim flicked a towel at D’s nose. D is very sensitive about his nose. He proceeded to stab the victim in the neck and arm. D has panic attacks, chronic depression, personality disorder, and an obsession with his nose. 
· Procedure: Jury was instructed that premeditation can happen in an instant and D was convicted to life. D appealed based on erroneous instruction. 
· Holding: D did not have time for reflection, so this is not premeditated. Appellate court reversed and remanded for new trial.
· Guthrie Approach (Anderson Factors) – Markers of Premeditation 
(1) Time/Planning – significant gap between premeditation and killing 

(2) Relationship/Motive – not all motives to kill support reflection 
(3) Manner of killing/Coolness of Defendant – how the offender kills speaks to reflectiveness 
B. Voluntary Manslaughter: Provocation – Purpose to Kill + Greatly Impassioned and Passion was Reasonable 
a. Provocation Analysis: 
· Defendant acted with murder mens rea (purpose to kill) 
· Defendant was actually provoked? (high state of passion resulting from provoking incident)
· Reasonable Person Standard (would cause a reasonable person to to be tempted to kill (includes cooling off period) NOT that it would be reasonable to kill. 
b. Girourd v. State / Categorical Approach 

· Categorical Approach: extreme assault or battery, mutual combat, defendant’s illegal arrest, close relative spouse seriously injured or abused, sudden discovery of adultery ( judge decides if the facts fall under any one of these categories and then the jury decides if reasonably provoked. [Court is the gatekeeper]
· Facts: D’s wife insults him, berates him, admitted to cheating on him and reporting him to his higher ups for abusing her, then asks him what he’s going to do about it. Defendant stabs her 19 times. 

· Procedure: D was convicted of 2nd degree murder. D appealed arguing that provocation to mitigate murder to manslaughter should extend to verbal assault. 

· Holding: Appellate court holds that words cannot constitute provocation (reluctant to create a category for verbal assault) unless they indicate intention/ability to cause bodily harm. 

c. Maher v. People / Discretionary Approach 
· Discretionary Approach: No categories, jury decides case by case [minimal gatekeeping]

· Facts: D found out wife was cheating on him, entered saloon, and shoots and kills the man his wife slept with in the woods an hour earlier. 

· Holding: Evidence can reduce murder to manslaughter based on provocation. Provocation produced an enraged state of mind in an average person of fair mind and disposition. Setting a precise “cooling off time” ignore’s man’s nature – amount of time must be reasonable depending on circumstances in the case. 
d. People v. Casassa / Extreme Emotional Disturbance (MPC) 

· Extreme Emotional Disturbance (EED) 

(a) D acted under influence of strong emotion – was the emotion strong enough to disturb the individual’s normal decision process?

(b) Was there reasonable excuse to be emotionally disturbed from his perspective/circumstances “as he believes them to be”? – subjective and objective analysis of “reasonableness” 

· Facts: D and victim were casually dating until victim told him she was not falling in love with him. D began stalking her and eavesdropping from the downstairs apartment and sneaking into hers when she was not home. One day, when he showed up at her apartment with gifts and she declined, he brutally killed her (stabbed her several times in the throat, dragged her to bathroom, dunked her in bathtub) 
· Procedure: D charged with second degree murder. Did not dispute facts but argued he was under the influence of EED.
· Holding: Court found D’s behavior so peculiar it didn’t satisfy the reasonable person’s standard. Lower court affirmed. 

C. Depraved Heart Murder: Recklessness – Dangerous conduct, unjustified, aware of substantial risks + Extreme Indifference to human life 
· Typical examples: shooting into a crowd, dropping heavy objects off the top of a building into a crowd

a. US v. Fleming
· D was drunk and speeding down a highway and swerving into oncoming traffic to cut people off. Lost control and struck a car, killing the victim.

· D is convicted of 2nd degree murder.

· D argues that evidence is inadequate to establish malice forethought and that he should be convicted of manslaughter 

· Elements are analyzed as if victim is sober [voluntary intoxication is no defense] - proof of malice may be established by conduct which is reckless and wanton and a gross deviation from a reasonable standard of care that a jury is warranted in inferring that D was aware of serious risk of death or bodily harm [recklessness]

· “under circumstances with extreme indifference to human life” distinguishes murder from manslaughter [extreme indifference]
b. People v. Protopappas
· Dentist supplies the same anesthetic cocktail to three patients each with preexisting medical conditions. During the procedures, each showed signs that they were not responding well, which the dentist either delayed dealing with or ignored. All three patients died. Depraved Heart Murder?
· Recklessness: 
(1) Substantial Risk: giving way too much/standardized amount of anesthesia to three different patients with preexisting medical conditions against the warnings of their primary care physicians 
(2) Unjustifiable Risk: could argue that others wouldn’t perform procedures on these high-risk patients but that he desired to help them, BUT the question isn’t whether or not he is justified in performing the procedure but whether he is justified in doing it the way he did (high dosages, delay in calling paramedics, etc.) 
(3) Awareness of Risk: Patient’s PCP warned him of the high risk, nurses and other doctors pointed out irregular breathing and loss of color in patients, D itself said there was high risk in these procedures. 

· Extreme Indifference: ignored deadly symptoms, waited to call paramedics, kept administering the same high dosage after killing patients, booked too many patients to maximize profit, drug user
D. Involuntary Manslaughter: Gross Negligence – gross deviation from standard of care of a reasonable person + should have been aware. 
a. State v. Williams 
· Husband and wife, both Shoshone, charged with manslaughter for failing to take their 17-month old son to the doctor to treat him for a tooth infection that led to his death. 
· Defendants gave the baby aspirin but did not take it to the doctor in fear they would take the baby away from them 
· Reasonable Person Standard: would a reasonable parent, without individualization, understand the risk?
· Awareness of warning facts + bad attention priorities: proof of moral disregard

· Defendants were dealing with two competing risks: risk of death/serious injury from toothache and risk of unjustified loss of child to state. 
· When applying reasonable person standard, defendants are guilty of manslaughter. 
E. Felony Murder – MR only necessary for underlying felony [heightened culpability] + death [examples: rape, arson, burglary, robbery, kidnapping, or any attempt at those that results in death = first degree murder]
*Critical component: actual death, not near-death
a. People v. Stamp 
· While committing a robbery, fright induced from the robbery led to a victim’s death by heart attack 

· Victim was 60 years old, obese, and had heart disease 

· Holding: So long as the life is shortened by the felonious act, it does not matter if the victim was going to die soon anyways [heightened culpability] ( defendants convicted of murder in the first degree.
X. CAUSATION AND TRANSFERRED INTENT 
A. Causation
*When a particular result is a necessary element of a crime, the defendant’s act or culpable omission must have caused the result – In order to prove causation, link to unintended results must be proven beyond a reasonable doubt. 

Causation has two requirements:

(1) Defendant’s wrongdoing must be the factual cause of the result 

· Harm would not have occurred in the absence of the defendant’s act (easy to prove)

(2) And the proximate cause of the result

· Act must have a close relationship to the resulting harm 

Important themes when determining proximate cause:

(1) Predictability (foreseeability) – statistical likelihood of this result occurring as a consequence of defendant’s chosen conduct 

(2) Normative assessment – social judgment of the value/social wrong of the defendant’s conduct as compared with the conduct of others who contributed to the result

TO DETERMINE PREDICTABILITY IN PROXIMATE CAUSE ANALYSIS:

Common Law: was the result foreseeable?
MPC: was the result not too accidental or remote?
People v. Acosta 

· Defendant steals low-end Nissan car and leads police on hot pursuit. Police helicopters, violating FAA regulations, collided during the course of the chase due to poor maneuver and three died. Defendant appeals conviction of (3) counts of second degree murder. 

· Causation analysis:

· Factual (“but for”) cause: yes, this wouldn’t have happened if not for the car chase started by defendant 

· Proximate cause 

(a) Foreseeability – prosecution would say that since defendant drove car recklessly, it was foreseeable cops would die. 

(b) Normative Assessment – defendant would have a hard time here since it was cops who died.

· Here, the court rules the death of the pilots was foreseeable given the defendant’s conduct 
· HYPO: if instead of police helicopters, they were news helicopters the normative assessment would play out in favor of defense. 

Difficulties: 

Easy Cases – where proximate cause is not a significant issue. D acted with the required mens rea toward death AND had the same mens rea toward actual manner in which death occurred

Hard cases – where proximate cause is a significant issue. Defendant acted with required mens rea towards death of victim but did not anticipate the actual manner in which death occurred. 
 

People v. Arzon 
· D intentionally set fire to a a couch on the fifth floor of an abandoned building. Firefighters come and an independent fire starts on the second floor of the building. A fireman died from the smoke coming from the second floor fire and D is charged with second degree murder. 

· Causation analysis:

· Factual Cause: yes, if the firefighters weren’t present in the building because of the fire D started, none of them would have died 

· Proximate Cause 

(a) Foreseeability – it is foreseeable that if you start a fire then firefighters will come and be put into dangerous circumstances 

(b) Normative Assessment – these are firefighters…

· Court ruled that the second degree murder conviction is upheld. 

Prosecution v. Defense in Causation
· Prosecution will frame the story broadly in order to emphasize the defendant’s contribution to the result. 

· Defense will frame the story with more detail in order to emphasize the contribution of other circumstances leading to the death

People v. Warner-Lambert [Bubble Gum Case]

· Defendant, a bubble gum factory, used a potentially explosive substance in the manufacturing of its bubble gum, although warned by its insurance company. After a massive explosion at the factory, many of the defendant’s workers died.

· Causation Analysis:

· Factual Cause – there were two ways the explosion could have occurred, making it unclear whether it was the MS dust that was responsible. [Specific-Causal-Mechanism Requirement: in order to be liable, must specify what the cause was]

· Proximate Cause

(a) Foreseeability – couldn’t prove exactly what caused the explosion
(b) Normative Assessment – they made chewing gum! Not a bad actor!
Commonwealth v. Root [Drag Race Case]

· D found guilty of manslaughter for the death of his competitor during a drag race on the highway – both were driving recklessly by their own volition Decedent drove into the opposite lane to pass D and was hit by oncoming traffic. 
· Causation Analysis:

· Factual Cause: if D wasn’t also driving recklessly, decedent wouldn’t have died

· Proximate Cause:

(a) Foreseeability: racing leading to death is foreseeable 

(b) Normative assessment: decedent acted “reckless and suicidal” 

· D did not force decedent to steer onto oncoming traffic – court ruled against causation. 

Commonwealth v. Atencio [Russian Roulette Case]

· Defendants and decedent played Russian roulette and the decedent died on his turn. Defendants convicted of manslaughter and appeal.

· Causation Analysis:

· Factual Cause: if D didn’t pass decedent the gun, he wouldn’t have died.

· Proximate Cause:

(a) Foreseeability: foreseeable someone would die from this game 

(b) Normative assessment: deceased is suicidal and reckless 

· Court affirmed the conviction since the defendants had a duty to not play this game – this is different than Root because while drag racing takes “skill” this game is pure luck. Also, drag racing is more accepted in society than Russian Roulette
B. Transferred Intent 
MPC Section 2.03(2)(a): When the only difference between intended and actual harm is the identity of the victim, the legal fiction of transferred intent “transfers” the defendant’s mens rea from intended to actual victim. The defendant is convicted of an offense based on his or her mens rea toward the intended victim.
*Transferred Intent applies to non-result cases, only applies when the defendant accomplished the same kind of harm initially contemplated – if one intends to kill a person but mistakenly kills the wrong person, transferred intent doesn’t apply. 
If D had MR re result for V1, but V2 result occurs, then no manner of harm problem: (Use transferred intent principle)
XI. ATTEMPT
An actor who intentionally seeks to cause harm is traditionally punished less severely if his attempt proves unsuccessful.
Smallwood v. State [HIV/Rape Case]

· D convicted of assault with intent to murder and three counts of attempted second degree murder for committing three rapes and not using a condom although he knew he had HIV. D appeals, arguing that not wearing a condom does not prove intent to kill. 

· To be convicted, D must be found to have “specific intent” (conscious object to kill) – this intent must be determined by circumstantial evidence. 

· Court ruled that D did not have intent to kill in order to convict him of attempted murder – D’s intent was to rape, not to kill. 

*Attempt Mens Rea: Purpose (to commit the crime) + any other mens rea requirement for the underlying offense. 

Preparation v. Attempt
· MPC: Substantial Step Rule – D must have committed a substantial step in a course of criminal conduct supporting the actor’s criminal purpose [early time continuum than dangerous proximity – focuses on what D has ALREADY done to commit a crime] 
· To offset the early timeline, a renunciation defense/doctrine of abandonment can be available in jurisdictions that use this rule.
· Common Law: Dangerous Proximity – focuses on how close D is to success – how much does D have left to do in order to accomplish a criminal end? 
Specific v. General Intent 

· General Intent – a crime that simply prohibits the commission of a wrongful act (ex: breaking and entering – knowing unlawful entry into a structure)

· Specific Intent – a crime in which in addition to committing the basic wrongful act, the offender must act with further mens rea (ex: burglary – knowing unlawful entry into a structure, with intent to commit a crime therein) – inchoate liability crimes (attempt, accomplice, and conspiracy) are all specific intent crimes

