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I.
Introduction
A. Criminal Law in America
a. US has the highest rate of incarcerated individuals, which doesn’t correlate with rapidly decreasing crime rates. 
b. Age crime curve - bulk of criminal activity happens before the age of 22 
c. CA began rapidly building state prisons in the 80s 
i. Most people locked up here
d. Highly politicized criminal justice system 
B. Basic Structure of Criminal Justice System 
C. Challenges for students in crim law
i. Language and culpability
ii. Structured thinking
iii. Punishment principles
iv. Storytelling
v. Proof
D. Levels of Analysis 
a. Theory (principles)
b. Doctrine (rules)
c. Facts (application)
E. Remember to distinguish between statutory interpretation questions and factual application questions (“what MR is required” vs. “what MR did Defendant have?”) 
F. In the US, all criminal prosecutions must originate from a previously enacted statute (entirely legislative)
G. Use IRAC format for essay exams 
II.
Punishment Theory
Theories
A. Retribution: punishment according to what is deserved according to the nature of the offender’s choice to do the wrong.  
a. Deontological theory (non-consequentialist) 
b. Punishment is proportional to the severity of the wrongdoing; looking for culpability (criminals are moral wrongdoers)
c. Backward looking
d. Fundamental right and wrong 
e. Some modern theorists view it as a ceiling of punishment rather than the required punishment (you can’t punish more, but you can punish less) 
f. Cons: difficult to unify beliefs, how do we universalize? How do we empirically verify what is right and wrong? 
B. Deterrence: the effort to deter crime according to consequentialist utilitarian calculus (greatest good for the greatest number) 
a. Teleological theory (consequentialist/utilitarian) 
b. Punishment is an evil in itself, so it is only worth it if it results in improving society; looking for efficient punishment (only to the extent needed to deter)
i. Purpose of law: maximize happiness, minimize pain 
c. Forward looking
d. Specific (deter that particular defendant) vs. general (deter other potential defendants from committing the same crime) 
i. Incapacitation - punishment physically preventing defendant from committing crimes against society (typically incarceration)
ii. Rehabilitation - change criminal’s outlook so that he stops committing crimes and becomes a member of society 
e. Pros: seems possible to calculate, recognizes that punishment requires justification
f. Cons: how do we actually calculate this? Are people actually thinking about consequences when they commit crimes? Does deterrence have an impact? Most criminals don’t think about sentencing but rather possibility of discovery.
C. Restorative Justice: an alternative approach that emphasizes crime as a violation of community relationships rather than rules
a. Modern theory (not really implemented yet) 
b. Looks to start dialogue and repair social relationships rather than punish w/ legal consequences 
c. Presumes liability, features direct personal interaction between affected parties, emphasizes repairing relationships, can be emotionally transformative 
d. Cons: requires an admission of wrongdoing, administrability issues 
Notes
· Punishment theories don’t tell you which type/extent of punishment actually happens (retribution doesn’t always mean harsher punishment)
· Victim Impact Statements: allowing these during sentencing brings in an emotional aspect, which has both pros and cons.  Typically creates harsher punishment. Originated in death penalty cases but are now allowed more frequently.  Legally justified? 
· Payne v. Tennessee:  defendant who brutally killed mother and her young children was sentenced to death after testimony was presented by the victim’s grandmother about her grief; prosecution argued victim impact testimony important for determining “moral blame.” 
Cases
· US v. Bernie Madoff: max sentence (150 years) handed out to white collar criminal behind world’s largest Ponzi scheme.  
· Reasons for sentence: retribution for staggering toll, deterrence (sends strong message), symbolic for victims 
· US v. Jackson: defendant, 30 mins after being released from prison for robbery, robbed another bank and was sentenced to LWOP. 
· Retribution: should his wrongdoing have accumulated if he already paid his debt to society? Is robbing a bank deserving of LWOP?
· Deterrence: if we let him go, wouldn’t he just do it again? Past facts suggest he would. 
· Concurrence: take age crime curve into account, 20years would deter
· Under deterrence, LWOP is reasonable, under retribution, it’s too harsh 
· The Great White Fire: band manager let off fireworks in a nightclub which caused a fire that killed 100 people and injured over 200, sentenced to four years. 
· Retribution: his act was setting off fireworks without a permit, which is not inherently super wrong, so 4 years sounds reasonable. 
· Deterrence: what do we need to do to prevent him from doing this again? Probably nothing, so should we symbolically punish him so that others are deterred from setting of fireworks? 
· Illustrates problem with victim impact statements
· Protopappas II (Habeas Corpus): Are we really punishing people effectively? Should Defendant remain in jail for what he did? Is he still a danger to the public? 
· Re-read this opinion for a good policy discussion of sentencing/punishment 
III.
Liability Formula 
Actus Reus + Mens Rea + Additional Statutory Requirements = Result (causation) + w/o affirmative defenses = guilty 
The Liability Formula 
1. If D voluntarily committed an act or acts prohibited by statute in which he is charged (or in some instances omitted to act in a legally critical respect),
a. “Actus reus” or “voluntary act” 
2. With the mens rea required by statute,
a. “Mens rea” = criminal intent, measure of culpability 
b. Not all offenses require mens rea 
3. Under any additional circumstances required by statute,
a. Strict liability requirements
4. And thereby caused any required result,
a. Actual + proximate = causation
b. Not all offenses require a particular result/proof of causation
5. Without evidence supporting an affirmative defense, 
a. Typically not part of the criminal offense statute; defenses have their own statutes
b. Justification (person is justified in doing what they did, ex - self defense) vs. excuse (person has done something wrong but should be excused from responsibility, ex - insanity) 
6. Then Defendant should be found guilty.
Burden of Proof
1. Standard of proof is beyond a reasonable doubt
2. Steps 1-4 - burden of proof on prosecution
3. Step 5 - burden of production on defendant; burden of persuasion may be on P or D  
Inchoate Crimes
1. Inchoate liability establishes criminal responsibility for an individual’s participation in a criminal endeavor based on preliminary conduct that does not necessarily result in a concrete, physical harm
a. Attempts
b. Accomplice
c. Conspiracy 
2. [inchoate liability rule] + [elements of the underlying criminal offense] = inchoate liability for the underlying offense 
3. Four ways to be liable for another’s crime: (1) causation in result offenses, (2) direction of innocent/non-responsible actor (ie., mental disability, being tricked/duped, etc.), (3) accomplice, and (4) conspiracy. 
IV.
Voluntary Act Requirement
Rule: Criminal liability requires that a defendant commit a voluntary act that is conscious, uncoerced, and not the result or reflex/convulsion. It may be an affirmative act that is a product of the effort or determination of the actor, either conscious or habitual, or an omission to act where there was a legal duty to act.
Rules
A. Affirmative Acts: a voluntary act is a bodily movement that is a product of the effort or determination of the actor, either conscious or habitual.
a. If you are physically forced to do the action, it is not voluntary (See Martin). 
b. A habitual act is a voluntary act. 
c. MPC exceptions to voluntary act:
i. Reflex/convulsion
ii. Unconsciousness/sleep
1. Sleepwalking/somnambulism is considered involuntary  
2. Convulsive fits, extreme trauma to the head, etc. 
iii. Hypnosis (most jx reject this)
iv. Bodily movement not product of effort of actor either conscious or habitual 
1. Coerced acts are not voluntary if they result from the direct application of physical or legal force on the actor (psychological coercion is insufficient) 
B. Omissions to Act: one can be liable for a voluntary omission to act only if there is first a legal duty to act (moral obligation is insufficient). 
a. Legal duties to act:
i. Statutory (pay taxes, register for the draft, etc.)
ii. Immediate family status relationship (husband/wife, parent/child)
iii. Contractual (babysitter, teacher, nurse, lifeguard, etc.)
iv. Assumption of care/rescue
v. Responsible for causing original harm (culpability not required)
b. Failure to report: generally no obligation to report criminal activity 
i. Exception in many jx for sexual assault on a minor (Sherrice Iverson laws)
C. Prosecution has the burden of proving either a voluntary act or omission where there is a legal duty to act beyond a reasonable doubt.
D. Voluntary act is necessary but not sufficient for liability.  
E. If you voluntarily consume alcohol/drugs while knowing what they are, in most jx you cannot claim involuntariness with respect to actions taken while under the influence
Cases
· Martin v. State: drunken man who was involuntarily brought into a public space by police could not be convicted of manifesting a drunken condition in public because he did not voluntarily act. 
· People v. Decina: man who suffered from epileptic seizures voluntarily chose to drive and thus was liable when he suffered a seizure while driving and caused an accident, even though seizures are typically examples of involuntary acts, because he voluntarily and negligently undertook the risk of driving.  
· Up until the moment of the seizure, he was voluntarily acting and aware of the risk that he could lose control of the vehicle (extraordinary facts) 
· People v. Newton: a member of the Black Panther party who engaged in fight with police officers was not liable for homicide when he shot a cop while he was unconscious because unconsciousness is a complete defense to homicide.
· If there’s no consciousness, there’s no voluntary act 
· Jones v. United States: woman who neglected baby until it died of starvation was not guilty of involuntary manslaughter because the prosecution could not prove beyond a reasonable doubt that the defendant had a legal duty to act to care for the child. 
· Illustrates that it is important to have clear legal rules to avoid making decisions based on emotions
Hypotheticals 
· You are slipped a spiked drink, not realizing it has alcohol.  You become drunk and boisterous and are charged with public drunkenness.  No conviction because you did not voluntarily drink (voluntary attaches to both drinking and being in public). 
· A cop habitually brings his weapon with him while working, even to the courthouse. On one occasion, while off duty, he accidentally brings a gun with him into the courtroom while there for a divorce proceeding. This is a voluntary act even though it was habitual.  
Policy
· Connection to punishment theories:
· You cannot deter someone from future activity who is not acting voluntarily
· You cannot exact retribution on someone who did not act voluntarily because they do not deserve it 
· We do not punish people for their thoughts. People should have individual freedom to think what they want. 
· It is fair to consider habitual acts voluntary acts because we voluntarily form habits 
· America, with its emphasis on individualism, does not punish for failure to aid/report 
V.
Mens Rea Requirement & Analysis
Rule: Criminal liability requires that the defendant possess the mens rea (“criminal intent”) required to accompany the specific prohibited offense, and it measures the fault and blameworthiness (“culpability”) of a defendant. 
Rules
A. MPC Mens Rea Forms:
a. Purpose: conscious object to achieve a certain result or engage in certain activity
b. Knowledge: full awareness of certain facts or circumstances or full awareness that particular result is substantially certain to occur
c. Recklessness: conscious disregard of substantial and unjustifiable risk
i. Specific awareness - typically where the issues are at
ii. Substantial risk (determined by social norms, not percentages) 
iii. Unjustified risk (no overriding social necessity) 
d. Negligence: a reasonable person should have been aware of the substantial and unjustifiable risk 
i. Requires a gross deviation from the standard of care 
B. Many offenses include purposely, knowingly, and recklessly as possible forms of MR.
a. Negligence is often the exception and is the rarest form of criminal MR.
C. Certain crimes, such as murder, have specific forms of MR.
D. Strict liability crimes are an exception to the MR requirement.  
E. Doctrine of heightened culpability: if defendant’s voluntary act + MR for lesser crime = greater crime, sometimes defendant is held liable for the greater crime.  
F. Prosecution has the burden of proving mens rea beyond a reasonable doubt.
a. Why would anyone do that? Why did THIS defendant do that? 
b. Often proven indirectly through circumstantial evidence and inferences 
c. Strict limits on jury presumption; judge informs jury of permissive inferences
d. Proof of higher MR will satisfy the proof required for a lesser MR
G. Analyzing recklessness: 1) substantial? 2) justified? 3) awareness? 
H. Prevailing approach to defining “malice” is recklessness (and above)
I. Also defined in parameters of “general intent vs. specific intent” (not for this class) 
J. When analyzing MR in the context of a statute, the MR term should apply to the element that defines the essential wrong of defendant’s conduct. 
Mens Rea Statutory Analysis
A. Identify the element at issue in the case (heart of the criminal wrong) 
B. Identify the common law MR term at issue (ie., maliciously, willfully, etc.)
C. Establish the meaning of the term in the MPC statutory context
D. Determine which elements in the statute the MR term applies to and how it applies
E. Determine whether the evidence shows that the defendant acted with the required MR
Cases
· Regina v. Cunningham: man who ripped gas meter out of neighbor’s basement with the intent of stealing it for profit could not be liable for asphyxiating her if the requisite common law mens rea of “malice” was not present
· Malice is not the same as “wickedness.” 
· Good example case for MR statutory analysis (see class notes for this) 
· Regina v. Faulkner: sailor who maliciously intended to steal rum from a ship was not liable for the greater crime of destroying the ship when it burned down as a result of him stealing the rum because he did not have the required common law MR of “maliciousness” with regard to the greater crime
· Defines malice as “intentional and willful state of mind with reckless foresight of consequences” 
· State v. Hazelwood: captain of oil tanker who spilled 11 million gallons of oil on a coral reef was convicted of a misdemeanor under a standard of ordinary negligence rather than criminal (gross) negligence
Hypotheticals
· Attempted murder requires purpose to kill.  Defendant places bomb in cabin of a full plane intending to kill pilot. The bomb goes off, he yells “Die Pilot!” and the plane crashes into a building, but the pilot survives, along with the other passengers.  Defendant can be convicted of attempted murder w/re to the pilot, but not the other passengers, because he did not have purpose to kill them.  
· Receiving stolen property requires knowledge the property is stolen.  Defendant who bought a sketchy car for cash without paperwork would likely be convicted, even if he claimed he didn’t know it was stolen, because he had full awareness it was substantially likely to be stolen. 
· Endangering the life of an animal requires recklessness.  Defendant, who is inexperienced with hot weather, left her beloved dog in a hot car while she went to a job interview.  Defendant claims she had no idea the dog would be in danger.
· This is substantial - could result in death
· This is unjustified - job interview is not an overriding social necessity
· She should have been aware, but this is the hardest element to prove
· Certain unintentional homicides require negligence.  Defendant, a Marine, hit another man in the head with a padded stick during a training exercise.  The man suffers fatal bleeding to the brain and dies.  
· Should have been aware of the risk 
· Risk was substantial (death)
· Risk may be justified - Marines need to train
· Clearly not justified if this was a sports team
· “A person is guilty of burglary when he knowingly enters or remains unlawfully in a building with intent to commit a crime therein when the building is a dwelling.”  
· Element at issue: whether or not there is sufficient MR for burglary 
· Common law MR term is “knowingly.” You must knowingly enter the building unlawfully.  You must also have “intent” to commit a crime. 
· Two forms of MR: 1) knowing entry is unlawful and 2) purpose to commit crime
· Both MR must be present at the time of entry; don’t apply to “dwelling” (doesn’t matter if defendant knew it was a dwelling or not) 
Policy
· Blame and punishment are inappropriate in the absence of criminal choice. 
VI.
Mistake of Fact 
Rule: Ignorance or mistake of fact is a defense to criminal liability when it negates the existence of the required mens rea for the offense. Defendant is unaware of wrongness due to mistake. 
Rules
A. In order for mistake of fact to operate as a defense, it must negate the mens rea required for the offense. 
a. “Purpose” “Knowledge” “reckless” - honest mistake will acquit
b. “Negligence” - honest and reasonable mistake will acquit
c. Strict liability - no mistake will acquit 
B. The mistake of fact must attach to the relevant, required element for MR analysis. 
a. Where was mistake made?
b. What element does the mistake attach to?
c. How is it resolved by the statute?
Cases
· Regina v. Prince: mistake of fact was not a defense for defendant who took an underage girl from her parents possession against their will because he was mistaken about her age, not about the wrongful taking, and the taking is the critical wrongful element of the offense while the age is a strict liability requirement. 
· Bramwell takes the moral wrong view - if you act with MR for a moral wrong and do the harm of a criminal offense, you are guilty of the whole offense
· Brett takes the lesser crime view - if you act with MR for a lesser crime and do the harm of a greater crime, you are guilty of the greater crime 
· People v. Olsen: where defendants raped a young girl at knifepoint and then stabbed her father, mistake of fact as to the victim’s age was not a defense to the crime of willfully committing lewd acts against a child under 14 with the intent to arouse the child.
· Garnett v. State: where an intellectually disabled man had sex with a 13yo girl who he reasonably and honestly believed to be over the age of consent, mistake of fact was not a defense because it was a strict liability offense and no exception was created for his disability. 
Hypotheticals
· “Whoever purposely receives stolen property valued at more than $1k is guilty of a felony.”  The “$1k” is strict liability - mistake of fact is not a defense.  The remaining MR terms are whoever “purposely” receives stolen property while “knowing” it was stolen.  Thus, mistake of fact would operate as a defense if the defendant did not know the property was stolen. 
· “Whoever purposely and unlawfully takes the property of another is guilty of stealing.” A defendant must “purposely” take, while “knowing” it belongs to another and that it was stolen.
VII.
Strict Liability Crimes 
Rule: If a material element of a criminal offense is deemed strict liability, liability is imposed on the defendant as to that element without requiring demonstrated culpability (MR). 
Rules
A. Simply because a statute lacks an MR term does not mean it is automatically a strict liability offense - mere omission of legislative intent will not be construed as eliminating MR; courts interpret statutory language in light of the common law. 
B. Factors supporting SL interpretation:
a. Statutory language - absence of MR term 
b. Type of offense 
i. Penalties for SL offenses are relatively minor 
c. Inherent notice of wrongdoing or risk in prohibited conduct
d. Cost benefit analysis of requiring MR 
C. Underage sex crimes are almost always strict liability offenses. 
a. Criminality of sexual behavior involves 3 factors: 1) age of victim, 2) use of force, 3) whether the conduct included intercourse 
b. Some minority jx permit reasonable mistake of fact as to age as a defense under specific circumstances 
i. Romeo and Juliet exception - two parties close in age 
D. Selling illegal drugs and misbranding legal drugs were early types of cases that invoked strict liability (public welfare cases) 
E. Speeding/traffic violations are strict liability offenses in most jx. 
F. Stealing/possession are not strict liability offenses - knowledge MR requirement.  
G. Strict liability crimes still require a voluntary act (but that is defined broadly).  
Cases
· United States v. Balint: defendants convicted for selling illegal drugs even though there was no proof they knew they were selling illegal drugs. 
· United States v. Dotterweich: president of pharma company convicted for shipping misbranded drugs; the statute had no mens rea requirement of knowledge as to whether defendant knew the shipment was mislabeled. 
· Morissette v. United States: defendant who was charged with knowingly converting public property could not be liable if he was unaware that his conversion was wrongful; stealing is not a strict liability offense but a knowledge offense and requires knowledge that the taking is wrongful, not just knowledge of the taking.  
· Staples v. United States: defendant who was charged with possession of an unregistered automatic firearm could not be convicted on strict liability and the prosecution was required to show proof that defendant knew the gun was an automatic firearm.  
· State v. Baker: defendant convicted of speeding even though cruise control malfunctioned because speeding is a strict liability offense and he met the voluntary act requirement by putting the car into cruise control in the first place. 
· US v. X-Citement Video: porn company could not be convicted of knowingly transporting a visual depiction of child porn if they lacked the knowledge MR as to whether the person in the videos was a minor; there was no strict liability requirement as to age (knowledge MR). 
· The aspect of this offense that makes it criminal is the “underage” part, so the MR has to attach to that element of the offense 
· Decided differently than a typical underage sex crime - no individual relationship.
Hypotheticals
· “Whoever knowingly engages in a sexual act with another person, if that person is incapable of appraising the nature of that conduct, or physically incapable of declining participation in, or communicating unwillingness to engage in, that sexual act.” 
· Possibility #1: “knowingly” attaches to “physically incapable” and “sexual act”
· Possibility #2: “knowingly” attaches to “sexual act,” “physically incapable” is strict liability
· Possibility #3: “knowingly” attaches to “sexual act,” recklessness/negligence as to “physically incapable” 
Policy
· Strong public policy in favor of strict liability in underage sex crimes and refusing to allow mistake of fact as to age as a defense.
· Possibility of punishing an “innocent” outweighed by the risk created by the offense
· W/re to public harm, the burden of liability should be on the person responsible for the danger regardless of mens rea (utilitarian argument) 
· Prosecution wants less MR, defense wants more MR 
· Is it fair to allow involuntary act to operate as a defense to strict liability? 
VIII.
Mistake of Law, Legality, and Vagueness
Rule: Mistake of law is a defense if it negates the explicit MR required for a material element of the offense
Rules
A. “Ignorance of the law is no excuse” is not always true. 
B. Two types of mistake of law arguments:

a. Element of offense 
i. MR re lawfulness in statute itself (typically specialized areas of law)
b. Affirmative defense
i. Official (not private atty or police) statement of law changed later
ii. Inadequate publication of law
C. Mistake of law landscape (more dangerous offenses = less MR re lawfulness) 
a. No MR re lawfulness - don’t have to be aware of law to be convicted (SL)
b. Limited MR re lawfulness - know things related to lawfulness but not law itself
i. Ex - knowledge of the law is not an element of an offense re knowingly distributing controlled substances (Ansaldi)
ii. Ex - crime of “knowingly violating” a regulation re transport of corrosive liquids meant only that defendant must knowingly act (International Minerals) 
c. Full MR re lawfulness - you must know the law itself (Cheek)
D. Mistake of Law Analysis - is knowledge of the law required and how much? 
a. Is there a MR term?
b. Does it partner with an unlawfulness element? 
c. MR as to facts, or MR as to facts and specific law? 
E. Legality/Vagueness: we want laws to be certain and clear and provide fair notice to citizens, no prosecution without criminal statute, vague laws can be overturned.
a. Criminal law is based on statutes, courts interpret statutes with limitations 
b. Courts very rarely use constitutional authority to override legislative decisions
c. Vague law either 1) fail to provide proper notice of prohibited conduct or 2) authorize arbitrary and discriminatory enforcement (on its face or as applied)
Cases
· Regina v. Smith (David): tenant who ripped up the flooring he installed could not be convicted of intentionally/recklessly destroying property belonging to another if he honestly believed he had the right to destroy it because he was unaware of the law of fixtures and thus believed it was his own property 
· MR attached to “belonging to another”  
· State v. Varszegi: landlord could not be convicted of theft if he was mistaken about nuanced landlord-tenant laws and honestly believed he could take the tenant’s property to collect payment in accordance with the lease
· Cheek v. United States: defendant could avoid liability for willfully failing to pay his taxes if he honestly and sincerely believed that wages are not income and thus not subject to federal income tax laws; it is not necessary that his belief be reasonable. 
· Reasonableness can be a factor when determining whether defendant is credible 
· McBoyle v. United States: defendant who transported an airline across state lines could not be convicted under the National Motor Vehicle Theft Act because the definition of “motor vehicle” in the law did not extend to include airplanes; if the legislature had wanted to include airplanes, it would have stated it. 
· City of Chicago v. Morales: court found that a Chicago ordinance was unconstitutionally vague where it allowed conviction if a 1) police officer reasonably believes loitering person is a gang member 2) persons were loitering 3) officer orders them to disperse and 4) those persons disobeyed the officer’s order.  
· Racial context was important in determining the law was too vague
Hypotheticals
· Federal law prohibits structuring cash transactions into amounts of less than $10k to avoid the federal reporting requirement, any willful violation of this law is a felony.  Assume willful translates to “knowingly” and applies at minimum to the financial transactions involved.  What is required to convict? Knowledge that: (options)
· The transactions break the total amount of cash into amounts less than $10k 
· AND the transactions involving cash amounts over $10k must be reported to the US government
· AND that deliberate evasion of the $10k reporting requirement through structuring cash into separate transactions under $10k is a crime?
· US v. Ratzlaf: MR knowledge of all three were required
· Defendant is charged with intentionally trafficking goods/services and knowingly using a counterfeit mark in connection with this (ie., trafficking counterfeit goods).  Defendant sold watches he knew to be counterfeit, but claims he did not know it was illegal.
· Element at issue - mistake of law 
· MR terms - “intentionally trafficked” and “knowingly used counterfeit mark”
· MR analysis - purposely as to trafficking, knowingly as to fakeness of the item
· No MR required as to lawfulness, no mistake of law defense
· No element of the offense that awareness of the law would easily attach to
· If it said “intentionally unlawfully trafficked” - may change things
Policy 
· Tension between individual fairness and certainty of criminal prohibitions. 
IX.
Purpose to Kill Murder
Definition: Intentional homicides (murders) where the defendant possesses the MR of purpose to kill; killing w/ malice aforethought (common law term). 
Rules
1. MR forms of purpose to kill murder in order of severity: 1) premeditated, 2) unpremeditated without provocation, 3) purpose to kill with provocation.
2. Purpose to Kill MR - conscious object to end the life of another
a. Courts look at factual and circumstantial evidence (ex., pointing a gun at someone’s head and shooting is clear purpose to kill)
b. Prosecution must show purpose to kill beyond a reasonable doubt  
3. Premeditated Murder: purpose to kill MR + premeditation = guilty (1st degree)
a. Premeditation - reflection on or calculation of the killing
b. Common law MR terms - willful, deliberate, and premeditated
i. Paradigm examples - serial killer, contract killer, lying in wait, etc.
c. Carroll Broad Approach: premeditation requires a period of reflection; however, specific evidence of premeditation is not necessary, and it can take place quickly in the instant before the kill.  
i. The jury is allowed broad discretion to find premeditation if they choose
ii. There is little distinction between purpose to kill and premeditation
d. Guthrie Strict Approach: premeditation requires a period of reflection between the forming of intent to kill and the act of killing; evidence of premeditation is necessary; court looks at the following factors to determine premeditation
i. Anderson Factors: 1) planning activity, 2) motive, 3) manner of killing
ii. Planning Activity: time spent planning homicide suggests calculation and reflection on the choice to kill 
iii. Motive: look at prior relationship between killer and victim to see what the particular motive says about whether defendant reflected on the killing
iv. Manner of killing: cold-blooded killings suggest premeditation while fatal frenzied beatings do not, fact based inquiry  
e. Death penalty can be used to separate the “worst” premeditated murders from the “less bad” premeditated murders. 
i. 4 factors for determining death penalty: 1) victim status, 2) degree of dangerousness, 3) cruelty in method, and 4) motive 
4. Provocation: purpose to kill MR + provocation = guilty (2nd degree, often referred to as voluntary manslaughter). Early provocation was equated with “quick retaliation.” 
a. Common Law Rule: Defendant must be actually (high state of passion from provoking incident, subjective) and reasonably (that would cause a reasonable person to be sorely tempted to kill at the time, objective, includes assessment of cooling off period) provoked, in addition to purpose to kill MR.  The focus is on reasonable emotion rather than reasonable killing. 
i. Categorical (Girouard) Approach: provocation only exists where defendant is provoked by one of the three categories: 1) adultery (marital partner), 2) imminent assault on one’s self, 3) witnessing an assault on a family member. This is a question of law decided by the judge.  
ii. Discretionary (Maher) Approach: The jury assesses provocation and is granted broad discretion to find provocation under the common law rule. The provoking event can be anything, even words.    
iii. The difference in these two approaches lies in how they address reasonableness:
1. Categorical - preliminary determination by judge to see if facts fit a category, jury makes final determination of provocation
2. Discretionary - most determinations of reasonableness made by the jury (minimal gatekeeping by court)
b. MPC Approach: Defendant must (1) commit homicide (2) under the influence of extreme emotional disturbance (3) for which there is a reasonable explanation or excuse.  
i. Assessed from the viewpoint of the RP (objective) in the same/similar circumstances as the defendant believed them to be (subjective) 
1. Individualization exceptions: blindness/deafness, physical ailments, etc. (typically not gender or age except in England) 
ii. Does not require provoking act; focuses on reasonableness + emotion
c. Cooling off period: time restores the reasonable person to calm (no longer reasonable to be provoked after a period of time); no provocation if the killing occurs after this time period (must be proportional to the provoking wrong)
i. Not required by all jx; if not required, used to assess reasonableness
5. Purpose to Kill Murder w/o premeditation OR provocation = 2nd degree murder
a. Alternative 2nd degree murder MR: “murder based on purpose to do great bodily harm” (if not allowed in the jx, try for depraved heart murder) 
Cases
· Commonwealth v. Carroll: husband who shot his wife twice in the back of the head a few minutes after an argument that had lasted for hours was found guilty of first-degree, premeditated murder under the broad approach to premeditation despite 1) the limited amount of time for premeditation, 2) his good reputation, and 3) psych expert testimony that defendant was “trapped and desperate.”  
· State v. Guthrie: dishwasher who suffered from mental illness stabbed his friend in the neck and killed him after his friend teased him in good humor; defendant’s conviction of premeditated murder was reversed because the jury was not instructed that, in order to find premeditation, there must be evidence that defendant reflected on his choice to kill (strict approach to premeditation). 
· People v. Anderson: defendant who brutally stabbed a 10yo girl (60+ wounds, some post-mortem) did not commit premeditated murder because 1) he had no planning activity, 2) no motive for killing this specific girl, and 3) the brutal manner of killing suggested a random explosion of violence.  
· State v. Forrest: defendant who took pistol to visit his beloved terminally ill father in the hospital and killed him with a single shot (while sobbing) was convicted of premeditated murder under the strict approach to premeditation (3 Anderson factors). 
· Girouard v. State: Husband who stabbed his wife 19 times after an argument was convicted of second degree murder because words alone are insufficient provocation to justify a mitigation to manslaughter in a categorical provocation jx.  
· Maher v. People: It would be reasonable for a jury to conclude that a man who shot his wife’s lover in a saloon was sufficiently provoked to support a mitigation of the conviction from attempted murder to attempted manslaughter in a discretionary provocation jx; jury could find he acted from passion rather than reason.  
· People v. Casassa: Defendant who brutally stabbed to death a woman who rejected him was convicted of second degree murder and was not mitigated to manslaughter because even though he acted under exteme emotional distirubance, there was no reasonable explanation or excuse so he failed the MPC test for mitigation.  Jury found his crime was “malevolent” and not an “understandable human response deserving of mercy.” 
· DPP v. Camplin: 15yo who killed his sexual abuser was evaluated by an RP standard that was individualized as to his age and gender.  
· State v. Gounagias: No provocation for defendant who killed his sexual assaulter 2 weeks after the assault because the cooling off period had expired. 
Hypotheticals
· Two Sons Hypo (class lecture notes 9/25/19) 
Policy
· Does premeditation actually punish the worst murders? Should it be used as a marker to distinguish “bad” murders from “worse” murders?
· Tension between legal assessment vs. scientific/medical/psychological assessment when determining murder MR such as premeditation, provocation, etc.  
· Relationship between “trans panic” and same-sex advances as provocative acts 
· Gender/age differences can affect provocation/cooling off; should we consider them?
· Why mitigate to provocation? Rival theories
· Justified strong passion means less culpability due to loss of moral control in the circumstances 
· Reduced rationality due to strong emotion means less culpability for loss of moral control in the circumstances 
X.
Unintentional Killings
Definition: Unintentional homicides where defendant lacks MR purpose to kill; MPC lists homicides committed with an MR of depraved heart recklessness, recklessness, or negligence.
Rules
1. Depraved heart murder: murder committed recklessly under circumstances manifesting extreme indifference to the value of human life.
a. 2 part MR-inquiry: 1) recklessness, 2) extreme indifference 
b. Recklessness - conscious disregard of a substantial and unjustifiable risk (degree of risk is a normative judgment) 
i. Lack of awareness of risk due to self-intoxication is immaterial 
ii. Includes moral disregard of risk due to bad attention priorities
c. Extreme indifference - jury-determined factor that distinguishes between murder and manslaughter, also referred to as “wanton disregard” 
i. Shown by a high level of danger, callousness of defendant, particular demonstrations of cruelty, innocence of the victim, etc.   
d. Most courts hold that dangerous drunk driving supports a dh murder conviction
e. Can be (and frequently is) based on an omission to act (ie., failing to care for the young, sick, or elderly)
i. Seriously harming someone and leaving them to die supports dh murder
f. Reasonableness is used to assess defendant’s credibility 
2. MPC recognizes reckless but not indifferent homicide as manslaughter
a. CA only recognizes depraved heart murder or involuntary manslaughter 
3. Negligent homicide: murder committed w/ gross/criminal negligence MR
a. Also called “involuntary manslaughter” 
b. Criminal negligence - gross deviation from the standard of care 
i. Recklessness is when they consciously disregard the risk; negligence is when they should have been aware of the risk 
ii. Holmes (M): notice of reasonably warning facts = should have been aware of the risk; negligence is an objective universal standard
c. Policy problem - to what extent should we individualize the RP?  
d. Contributory negligence is never a defense to manslaughter 
Cases
· United States v. Fleming: Defendant convicted of depraved heart murder when he caused a fatal accident while swerving into the oncoming lane at 30+mph over the speed limit with a BAC of .315; sufficient evidence of recklessness + extreme indifference.
· People v. Protopappas: Orthodontist was convicted of depraved heart murder when 3 patients died under his care during a short period of time as a result of his random cocktails of anesthetics, grossly insufficient attention to the patients, refusal to get medical help when they started dying, and performance of dangerous procedures on high risk patients without any regard for their wellbeing. There was substantial evidence he acted recklessly with extreme indifference; paradigm depraved heart murder case.
· State v. Williams: Uneducated, young, Native American couple who refused to take their beloved but ill baby to the doctor for fear of having him taken away from them (based on current social conditions for NAs) were convicted of manslaughter under a standard of ordinary negligence.  There was evidence that defendants were put on notice of the baby’s symptoms in time to save him, and they failed to do so, which is contrary to what the ordinary RP would have done (timeline was critical in this case).  Court did not allow individualization as to age, education, or tribal status.   
· State v. Everhart: A woman whose baby died after birth was not convicted of involuntary manslaughter when the jury was instructed to consider her low IQ when assessing reasonableness/negligence. 
· State v. Patterson: A woman whose 2yo died from mistreatment was convicted of involuntary manslaughter when the jury was not allowed to consider her low IQ when assessing reasonableness/negligence.  
· Walker v. Superior Court: Religious parents who did not get medical care for their daughter who then died of meningitis were convicted of involuntary manslaughter when the jury was not allowed to consider their individual religious beliefs when assessing reasonableness/negligence.  
Hypotheticals 
· Colors Hypo (class notes) 
· A driver who is texting causes a fatal accident.  His VA was driving while texting, and causation is presumed. Should this be charged as depraved heart murder?
· Recklessness: conscious disregard of a substantial and unjustified risk
· No social justification for texting 
· Risk of death from accident was substantial 
· She was clearly aware of the risk - common knowledge, she knew by virtue of the fact that she was texting that she wasn’t paying attention to the road and therefore driving dangerously
· Extreme indifference: this would be difficult to prove here. Texting while driving is very common, even if risky, so it would be hard to argue that she was extremely callous to human life by texting.  Further, because people do it all the time, it could be argued that she thought she would get away with it and it’s not that substantial of a risk.  
· This would be an easy involuntary manslaughter case (ie., negligent homicide) 
XI.
Felony Murder
Rule: A defendant is guilty of felony murder (1st degree) if he/she possesses the required MR and commits (or attempts to commit) a statutorily designated (enumerated) felony and causes a death to result.   
Rules
1. There is no MR requirement as to the killing itself in felony murder - the only MR required is the MR for the underlying felony.
a. Act & MR for lesser crime (felony) + result of a greater crime (death) = felony murder in the 1st degree (principle of heightened culpability) 
2. Attempted felony + murder = felony murder (don’t need to be successful at being a felon) 
3. Attempted felony + attempted murder = no such thing as attempted felony murder 
4. California’s enumerated felonies - arson, rape, carjacking, robbery, burglary, mayhem, kidnapping, trainwrecking, sex offenses, etc. 
a. If a death occurs in the perpetration of these crimes, it is 1st degree felony murder
5. No foreseeability requirement; doctrine is not limited to foreseeable deaths (Stamp).  
6. Felony murder still has a causation requirement - but for the felony, the death would not have occurred (timing & sequence is important; when does the felony begin/end?) 
7. Legally possible, but there are almost no felony murders w/ purely accidental deaths 
Cases
· People v. Stamp: Three defendants who participated in a robbery were convicted of 1st degree felony murder when the target of their robbery (an elderly man who they threatened) suffered a heart attack from fear during the robbery and died as a result (prosecution showed causation because but for the robbery, victim would not have suffered a heart attack and died). 
Policy
· Felony murder appears to violate principles of both punishment theories 
· Deterrence: extra punishment without moral culpability is inefficient
· Retribution: unfair to give greater punishment for lesser MRs
· Concerns arise with accomplice liability - everyone who is an accomplice to the felony ends up with a felony murder conviction; expands liability greatly 
· Favored by prosecutors because they have less work to do with proving MR for murder
Homicide in California (CA Penal Code)
· First degree murder: (1) Premeditated purpose to kill, (2) Enumerated felony murder
· Second degree murder: (1) purpose to kill w/o premeditation or provocation, (2) depraved heart murder, (3) inherently dangerous felony 
· Voluntary manslaughter: (1) purpose to kill + provocation 
· Involuntary manslaughter: (1) gross negligence 
XII.
Causation
Rule: Defendant’s wrongful act must be both the actual and proximate cause of the relevant result for the offense. 
Rules
1. Actual Cause (the “but for” test): BUT FOR defendant’s voluntary act w/MR, harm/result would not have occurred (only needs to be a but for cause, not the cause)
a. Equally sufficient causes: if there are two equal and simultaneous “but for” causes that each made a significant contribution, factual cause is still met
2. Proximate Cause: defendant’s act must have a close legal/moral relationship to the result; it must be both foreseeable and not accidental/too remote.
a. Looks at foreseeability: predictability (statistical likelihood of something occurring) + normative assessment (social judgment of value of conduct) 
b. Normative assessments play a key role in evaluating foreseeability
3. Typically looking at causation in the context of homicides (required result = death)
a. Easy causation cases: defendant acted w/ MR towards killing and had the same MR re the manner in which the death occurred (ex., shot a gun at someone with the intent to kill them with a gun and then killed them with the gun) 
b. Hard causation cases: defendant had different MR towards the manner in which the death occurred (ex., shot a gun at someone with the intent to kill them with a gun but then you miss and they die of fright instead)
4. Prosecution must prove causation beyond a reasonable doubt (actual then proximate)
5. Specific causal mechanism rule: defendant must know exactly where the spark came from to be held liable for a fire leading to fatalities in a commercial context 
6. Contributory negligence (ie., victim blaming) can negate proximate cause (ordinary negligence is typically foreseeable; gross negligence may break the causal chain)  
7. No proximate cause for homicide by assisting suicide; however, there is homicide liability and proximate cause for selling/giving drugs to someone who overdoses. 
8. Transferred intent: If defendant acts with the required MR for murder or manslaughter for death of victim A, and causes the death of victim B in the same manner anticipated for A, then defendant is guilty of the same offense as if he had killed A. 
a. Only applies when the only difference is the identity of the victim (must be the same manner and type of harm; transferred intent does not apply when defendant mistakes victim’s identity)
Cases
· People v. Acosta: There was sufficient evidence of proximate cause such that defendant car thief who led the cops on a wild chase could be guilty for the deaths of police officers who died in a mid air helicopter crash while pursuing him because the risk was reasonably foreseeable (appreciably probable, not a highly extraordinary result).  
· People v. Arzon: Arsonist found guilty for the death of a firefighter even though a second unidentified arsonist also started a fire at the same time that could have contributed to the fireman’s death.  Unpredictable series of events still allows for proximate cause b/c of normative assessments in combination with actual cause. 
· People v. Warner-Lambert: There was insufficient evidence of proximate cause to charge a chewing gum factory with reckless or negligent homicide when a massive explosion occurred at the factory from the magnesium 
· State v. Shabazz: Defendant who stabbed the victim, who then died later when the doctor committed medical malpractice, was still guilty of causing the victim’s death because negligence (ordinary or gross) on behalf of the doctor was reasonably foreseeable; no escape from liability unless doctor was the sole cause of death.  
· Commonwealth v. Root: Defendant was not the proximate cause of the victim’s death (although his conduct was the but-for cause) when the victim chose to go into oncoming traffic during a street race he initiated with the defendant because the victim was reckless towards his own safety.  
· People v. Matos: Robber who led police on a rooftop chase, where one officer fell off the roof and died, was the proximate cause of the officer’s death (it was a foreseeable consequence of running away from the cops). 
· People v. Kern: Racist teenagers who chased a black man, who ran into the street and was killed by a vehicle, were the proximate cause of the man’s death because it was a foreseeable consequence (based on normative assessment rather than predictability).
· People v. Atencio: Defendant was the proximate cause of the victim’s death when they engaged in a game of “Russian Roulette” and the victim died (foreseeability based on both predictability and normative assessment of proximate cause).
· Lewis v. State: Defendant who initiated a game of Russian Roulette was not the proximate cause of death when the 15yo victim chose to play the game later by himself and shot himself in the head. 
· Commonwealth v. Carter: Teenage girlfriend who convinced her mentally ill boyfriend to kill himself found to have proximately caused his death and is guilty of manslaughter.
Hypotheticals
· Hypo: Husband poisons wife’s drink (VA), intending to kill her (MR).  She takes a tiny (non-lethal) sip, and it tastes so bad that she runs to the bathroom to vomit. She slips while entering the bathroom, hits her head, and dies.  Husband is clearly the but for cause of the wife’s death, but that does not mean it is a homicide b/c he was not the proximate cause of her death, so it fails the R requirement of the liability formula. 
· Frat Initiation Hypo (class notes 10/23) 
Policy
· Is it just to hold someone liable for a result that differs from their intent? Are they culpable for all results of their actions, or only foreseeable ones? 
XIII.
Attempt and Impossibility 
Rules
1. Attempt is an inchoate offense; requires MR of purpose to commit underlying offense.
2. Result offense: any offense with an explicit statutory requirement that, to be guilty, the accused must cause a particular physical harm to person or property (ie., homicide requires that a death results)
a. All other offenses are conduct offenses. 
3. Voluntary Act Requirement: how much of an “act” is required for defendant’s conduct to qualify as an attempted offense? 4 competing tests (2 are important)
a. Time continuum of voluntary acts ranges from “mere preparation” to “last act” 
b. Dangerous proximity test: there must be dangerous proximity to “success” (ie., completing the criminal offense) (Rizzo; common law approach)
i. “Movie music” test; close to the end of the continuum (what’s left?)
c. Substantial step test: substantial step that is strongly corroborative of the firmness of the actor’s criminal purpose (ex., lying in wait, unlawful entry)(MPC)
i. Earlier on the time continuum, looks at what’s already been done 
d. Last step test (outdated): must have taken the last step possible on the road to criminal intent without actually committing the offense (passes this = passes any)
e. Equivocality test (not yet accepted): conduct is unequivocally criminal in nature
4. MR Rule: For result offenses, defendant is guilty of an attempt if defendant 1) acts with purpose MR to cause the result, and 2) acts with MR required for the underlying offense.
5. MR Rule: For conduct offenses, defendant is guilty of an attempt if defendant 1) acts with purpose MR to commit the voluntary act required for the underlying offense, and 2) acts with all other required MR for the underlying offense.
6. Certain crimes are complete upon preparation: burglary, possession of tools, stalking, etc.
7. Abandonment: it is an affirmative defense to an attempted crime if defendant abandons the effort to commit the crime or otherwise prevents it from happening under circumstances manifesting a complete and voluntary renunciation of his criminal purpose (MPC approach; common law - no defense of abandonment) 
8. Impossibility: It is no defense to an attempt if what was attempted was factually or legally impossible under the circumstances if the crime could have been committed had the circumstances been as the defendant believed them to be (true legal imp. = defense)
a. Steps for MPC Impossibility Analysis:
i. Identify the missing element (part of the offense that could not be satisfied because of the impossibility)
ii. Do the attempt analysis: act + MR for the attempt + MR for the offense
iii. Does hypothetical reasoning satisfy the missing element? If so, attempt!
1. Imagine the circumstances as the defendant believed them to be
b. Approach focuses on the culpability of defendant’s mental state 
Cases
· Smallwood v. State: Defendant, who knew he had AIDS and raped victims anyway, could not be guilty of attempted murder because he lacked purpose to kill MR. 
· People v. Rizzo: Defendant were not guilty of attempted robbery under the dangerous proximity test when they were driving around looking for the victim, but had not yet found him by the time they were apprehended (this was mere preparation). 
· United States v. Jackson: Defendants convicted of attempted robbery under the substantial step test even when they hadn’t made it to the bank yet because they had taken substantial steps towards committing the crime - scoping out the target, purchasing weapons, wearing masks, taking off license plate, planning the robbery, etc. 
· United States v. Harper: Defendants not guilty of attempt in ATM bill trap case.
· United States v. Joyce: Defendant not guilty of attempted possession of cocaine when he refused to actually buy the cocaine from the undercover agent.  
· McQuirter v. State: Jury was instructed to consider defendant’s race (black) when evaluating whether he had committed a crime; convicted him of attempted rape simply because a white woman thought he was following her. 
· People v. Dlugash: Defendant found guilty of attempted murder even if the victim was already dead under the MPC rule re: impossibility because defendant would have committed murder had the circumstances been as defendant believed them to be.
Hypotheticals
· Purpose to commit a burglary (attempt MR) + knowingly entering and remaining unlawfully in a building (burglary MR) + purpose to commit a crime therein (burglary MR) = attempted burglary
· Possession of unlicensed firearm requires 1) knowing possession of a firearm and 2) without required license (strict liability).  Purpose to possess unlicensed firearm + knowledge + strict liability = attempted possession 
· Driving in an unreasonably (negligence) dangerous manner is a conduct offense.  Purpose to commit voluntary act of driving + negligence = attempted offense 
· Defendant takes a Rolex for a low price, unaware it is a secret sting operation.  He is arrested for receiving stolen goods knowing them to be stolen.  Defendant believed he was getting a stolen watch, however, it is not actually stolen b/c it is the police’s.  
· VA (received stolen property) + MR (purpose to receive & knowledge it’s stolen)
· Missing element - the stolenness of the item
· If his belief were true, there would be a crime = guilty of attempted offense
· Defendant decides to go hunting out of season.  He shoots what he thinks is a deer. However, it is a stuffed deer put out to catch poachers.  
· VA (shot the deer) + MR (purpose to shoot the deer + knowledge that it was out of season); Missing element - having an actual live deer
· Guilty of attempting to hunt a deer out of season 
XIV.
Self Defense
Rule: A person may use deadly force in self defense when they honestly and reasonably believe they are facing an unlawful and imminent threat of death or great bodily harm and their response is necessary and proportional.
Rules
1. Elements of self defense:
a. Honestly: subjective belief, what did D think at the time? 
b. Reasonably: objective, what was the actual situation? Was the fear reasonable? 
c. Unlawful: can’t defend against lawful force (ie., police), if the party claiming self defense is the og aggressor they may not be defending against “unlawful” force
d. Imminent: strict requirement, must be true imminence (future threats can be defeated in ways other than force, so force is unnecessary) 
e. Necessary: requires necessity, determined by honesty and reasonableness (doesn’t need to be true necessity); must respond proportionally (in retreat jx, if you can retreat, your use of deadly force in self defense is not necessary)  
f. Deadly threat: any threat to cause death/sbi or kidnap/rape/rob etc. 
g. Deadly force: force that an individual uses with purpose to inflict death/sbi or with awareness that it is likely to cause death/sbi 
2. Proof: burden of production on defense, burden of persuasion typically on prosecution
3. Retreat Jx Rules: Apply when innocent party wishes to use deadly force in response
a. If defendant has full awareness of a completely safe avenue of retreat, he must 
b. No retreat obligations if using non-deadly force 
c. Castle Exception: no retreat obligation in your own home 
d. Not used by all jx (some have “stand your ground” laws) 
i. CA rule: no requirement to retreat, defendant entitled to stand ground and defend themselves and if reasonably necessary pursue the attacker until danger has passed (“true man” doctrine) 
4. Aggressor Rules: involve an aggressor’s obligation to withdraw
a. Common law rule: Original aggressor cannot use deadly force in self defense without renunciation and withdrawal from the original violence 
i. Withdrawal: aggressor does everything possible to restore situation to pre-aggression status, even if hazardous to himself  
b. MPC rule: Original aggressor may use deadly force in self defense against wrongful deadly force by the original victim who has wrongfully escalated the level of violence
5. Imperfect self defense: some jx allow mitigation to voluntary manslaughter when defendant had an honest but unreasonable belief
6. Past experience evidence is allowed to be considered when assessing both the honesty and reasonableness requirements (Goetz)
a. Also allows syndrome evidence (BWS) to assess both honesty/reasonableness
i. Does not attribute BWS to the RP, use it to assess her credibility (Kelly) 
7. Risks to bystanders: defendant typically not guilty if they accidentally injure a 3rd party bystander in self defense (might be guilty if extremely reckless) 
8. Defense of others: if you reasonably and honestly believe someone else is under imminent threat of death/sbi, you can defend them (even if reasonably mistaken) 
9. Law enforcement use of force: when a suspect resists, the officer may meet force with force, and if threatened with deadly force, may respond with deadly force (balanced against the 4th amendment which prohibits unreasonable arrests) 
Cases
· People v. Goetz: White man who shot 4 black men on the subway honestly and reasonably believed he was facing an imminent threat and he had a right to self defense; court allowed evidence of past experience to assess both honesty and reasonableness.
· State v. Kelly: Court allowed the jury to consider expert testimony regarding BWS when evaluating whether defendant’s fear was reasonable when she acted in self-defense to kill her abusive husband by stabbing him with a pair of scissors in the street.  
· US v. Peterson: Defendant could not invoke the right to use deadly force in self defense in a common law jx because he was the original aggressor of the conflict and he did not withdraw.  
· State v. Abbott: Defendant could not invoke self defense because he had an obligation to retreat rather than use deadly force, even though the other party was the aggressor (brought out the hatchet and the carving knife); illustrates controversy of retreat doctrines and the importance of the sequence of events when analyzing self defense. 
· Commonwealth v. Sands: No self defense for battered woman who killed husband while he laid in bed because there was no imminent danger at the time of shooting, even if she reasonably believed she was in danger of future death/sbi. 
Hypotheticals
· A pushes B against a wall. B pulls out a knife and threatens A. 
· Common law jx: A has no right to use deadly force in self defense unless he fully withdraws b/c he was the original aggressor
· MPC jx: A can now use deadly force in self defense b/c the original victim wrongfully escalated the conflict; still liable for original battery against B
Policy
· Race and gender play key roles in creating controversies/issues around self defense. Implicit biases impact both juries/judges/attorneys when making decisions about whether defendant’s belief of an imminent necessity was both honest and reasonable.  Courts try to avoid evidence around these biases, but implicit bias still remains 
· Syndrome evidence - tension b/t medical assessment vs. legal assessment
XV.
Intoxication
MPC Rule: Voluntary intoxication is not a defense unless it negates MR element of the offense.
Common Law Rule: Voluntary intoxication can negate the specific intent elements of an offense.
Rules
1. Voluntary intoxication is not an affirmative defense, it is a MR issue
a. Does the law allow defendant to argue that he lacked MR b/c of intoxication?
b. If so, does this argument work on the facts of the case? 
2. MPC Rule: analyze whether the intoxication can negate the required MR for the offense
a. Recklessness: When recklessness is an element of the offense, if the actor, due to voluntary intoxication, is unaware of a risk of which he would have been aware had he been sober, such unawareness is immaterial.
b. If MR is purpose or knowledge, voluntary intoxication is probably a defense; definitely not a defense to recklessness/negligence 
c. Intoxication cannot be minimal; must be prostration of the faculties 
3. Common Law Rule Analysis: voluntary intoxication negates SI elements down to the GI version of the offense
a. Specific intent: wrongful action + particular intent or knowledge (ex., burglary: breaking and entering with intent to commit a crime, assault with intent to rape)
i. All inchoate crimes are specific intent (require additional MR) 
b. General intent: prohibited wrongful action (ex., breaking and entering, rape) 
c. Ex - if defendant was intoxicated enough that they could not commit purposeful burglary (SI), they are simply guilty of breaking and entering (GI) 
d. Intoxication doesn’t look at capacity to form intent, but actual intent
e. Purpose to kill murder is specific intent; manslaughter (including depraved heart murder) is general intent  
4. Involuntary intoxication is possibly a defense under both the MPC and the common law.
a. Involuntary intoxication when 1) coerced, or 2) unaware of intoxicating nature
b. Can argue 1) no voluntary act, 2) no MR, 3) mental state like insanity 
c. Includes taking prescription meds without realizing the effects 
Cases
· People v. Hood: Defendant convicted of shooting a police officer; voluntary intoxication was not admissible evidence to negate the specific intent required for conviction of simple assault or assault with a deadly weapon, which are general intent offenses (court adhered to the common law rules re intoxication).
· State v. Stasio: Defendant was convicted of the specific intent crime of assault with intent to rob even though he was intoxicated; court did not allow the intoxication evidence in on grounds of public policy (criminal law should protect the public)
Hypotheticals
· MPC Hypo: Grad party on highrise rooftop.  Defendant has recently been dumped by his girlfriend. He has been drinking heavily all day. Sees girlfriend walking on sidewalk.  
· Starts throwing rocks off roof yelling “I hate you” - could be charged with “attempting to inflict sbi” because his purpose to harm is clear despite his intoxication 
· Laughs maniacally and yells “heads up” before throwing rocks - better chance at using intoxication defense, doesn’t seem to be acting with purpose to inflict harm, seems credibly plausible that he was a drunken idiot who thought it was funny
· Could be charged with reckless endangerment - intoxication doesn’t negate recklessness
· Common Law Hypo: Drunk college boys steal a car and take it for a joyride.  They are charged with “unlawful taking of a vehicle belonging to another with intent to deprive the owner permanently.”
· Specific intent element: “with intent to deprive the owner permanently”
· General intent element: “unlawful taking of a vehicle belonging to another”
· Evidence of voluntary intoxication could negate the SI element (defense would argue they were too drunk to form the specific intent of permanent deprivation and were just taking the car for a joyride) 
If the intoxication argument is accepted, they could be charged for unlawfully taking the vehicle, but not for the specific intent offense 

XVI.
Rape
Rule (extrinsic force jx): A defendant is guilty of rape if he engages in (1) a sexual act, (2) where the victim does not consent or is incapable of consenting, (3) done by force or threat of force, meaning either (a) direct physical force sufficient to preclude or overcome victim resistance, or (b) threat sufficient to cause reasonable fear in the victim sufficient to preclude or overcome victim resistance.
Rule (non-extrinsic force jx): Expands definition of force to include “sexual act where defendant reasonably should have been aware of victim nonconsent.” 
Rules
1. Rape is a conduct offense. 
2. Governed by social context and gender differences; rape law has evolved with society.
3. Non-extrinsic force approach recognizes that rape victims sometimes “freeze” and does not require that victims resist “to the utmost.” 
a. Most states still require “reasonable resistance”
i. Some states require “earnest resistance” 
ii. All jx recognize some situations where the force/threat are so great that no resistance is reasonable (ie., gun to the head) 
4. Majority of sexual violence occurs between people who know each other.
Cases
· State v. Rusk: Defendant convicted of rape despite the contradicting stories because his use of force + the victim’s resistance was found to be sufficient. 
· State v. DiPetrillo: Defendant could not be convicted of rape without evidence of actual force when he forced a non-consenting younger female employee to have sex with him in his office; implied psychological coercion was insufficient for a rape conviction. 
Policy
· Social views on rape tend to heavily influence jury decisions (ie., victim blaming) 
· Majority of rape kits go untested; police don’t really “believe” rape victims
XVII.
Insanity 
M’Naghten Rule: A defendant may assert the complete affirmative defense of insanity when (1) because of mental disease or defect, (2) defendant does not know the nature or quality of his actions, or (3) does not know that his act is wrong. 
Rules
1. Civil insanity overview
a. Involuntary commitment (5150): can be held up to 72 hours if danger to others or self or gravely disabled (requires proof of present threat) 
b. Post insanity acquittal civil commitment (instead of jail, John Hinckley, no limit) 
i. Federal courts don’t tell juries about this 
c. Sexually violent predator commitment 
2. Criminal insanity overview
a. Competency to stand trial (independent from insanity)
b. Insanity as an affirmative defense at trial
i. Defendant has full discretion whether or not to use (not his attorney) 
c. Pre-trial diversion programs (gets insanity cases out of the criminal system asap)
d. Sentence mitigation 
3. M’Naghten Rule
a. Mental disease or defect
i. McDonald Test: Defendant suffers from (a) abnormal mental condition (b) that substantially affects mental or emotional processes (c) and substantially impairs behavioral controls. 
ii. APA Test: Defendant suffers from (a) severely abnormal mental condition that (b) grossly and demonstrably affects reality testing and is not drug induced.
iii. Courts have rejected psychopathy, BWS, compulsive gambling, PTSD, addiction, postpartum disorders, sexual disorders, etc. 
b. Nature or quality: disease must prevent defendant from knowing the physical nature of his act (very few cases where this applies)
c. Wrong: refers to moral right and wrong (not legal) 
4. Competency to stand trial: absolute prerequisite for jx over a criminal defendant  
a. Dusky Rule: To have a fair trial in accordance with constitutional due process, defendant must be able to (1) understand the nature of the proceedings, and (2) assist counsel (rational and factual understanding) 
b. This issue could be raised by anyone (prosecution, defense, court) 
5. Medical (DSM) and legal definitions of mental illness and insanity are different. 
a. Insanity/incompetence are legal terms; mental illness is medical 
6. Start with presumption of legal sanity, defense must overturn the presumption (experts)
a. Defense has the burden of production
b. Jx differ on which party has the burden of persuasion (if defense, standard is “clear and convincing” or “preponderance”; if prosecution, standard is “beyond a reasonable doubt”) 
Cases
· M’Naghten’s Case: Scottish man attempted to kill the prime minister because he thought the Tories were gang-stalking him and was acquitted on an insanity defense. 
· State v. Green: Mentally ill man who killed a cop and left a strange note that the cops were sending messages to his brain via a ousiograph still convicted of murder; jury rejected insanity defense likely because the victim was a cop (normative values).
· Yates v. State: Jury rejected insanity defense and convicted a woman with postpartum psychosis who drowned her five children to “save them.” 
· State v. Guido: Illustrates difference between medical mental illness and legal insanity.
· Joy Baker Case: A woman suffering from severe delusions, hallucinations, and paranoia shot her aunt twice and killed her when she thought her aunt/children/pets were possessed by demons. 
Policy
· Mental illness is highly prevalent among incarcerated individuals (how do we solve this?)
· Insanity cases are very rare but almost always high profile 
· What do we do about psychopaths? Should they be considered insane? Or punished? 
· We don’t punish insane people because they lack individual human responsibility
XVIII.

Accomplice Liability
Rule: Defendant accomplice is liable for the crimes of the principal if (1) defendant acts to promote or encourage the primary actor’s offense, and (2) with purpose to encourage the primary actor’s offense. 
Rules
1. Act Requirement
a. Defendant’s mere presence at the crime is not enough without prior agreement or conspiracy to aid (mere presence + prior agreement = enough for liability).
b. No prior agreement is required; accomplice can choose to aid principal during the crime.
c. Accomplice liability can arise from an omission to act (ie., child abuse cases where one spouse does the abuse and the other is an accomplice by allowing it).
d. The accomplice doesn’t need to make a difference/caused anything to happen, it is sufficient if his act of encouragement might make a difference.
i. If it is impossible for the act to have made a difference, no liability 
ii. No accomplice liability if no underlying crime is committed (need a guilty Principal to have a guilty Accomplice) 
2. MR Requirement (purpose to encourage or promote) 
a. More dangerous the activity is, the more inclined we are to find purpose 
b. Assuming that the primary actor commits a reckless or negligent offense, the accomplice may be liable if he (1) acts (2) with purpose to promote/encourage, and (3) demonstrates the recklessness or negligence required for the underlying offense.  
c. Accomplice must have MR towards the crime actually committed by the principal (if A encourages P to commit Crime 1, but P commits Crime 2 instead, no liability for A).
d. Strict liability: accomplice must have purpose to promote criminal acts and awareness of those facts that make the conduct criminal. 
3. Direction of an innocent or non-responsible actor (ie., mentally disabled person, tricking or duping someone, animal) to commit a crime subjects person to liability (if you have MR for the crime but direct the non-responsible actor to act for you, still guilty). 
4. MPC Extension: Accomplice liability where the secondary actor attempts to encourage or promote primary actor’s crime as well as where he actually does so. 
Cases
· Hicks v. United States: No accomplice liability for defendant who said “Take your hat off and die like a man” to the victim unless it could be proven beyond a reasonable doubt that he said those words with the purpose of aiding/abetting the principal.  
· State v. Gladstone: Defendant could not be liable as an accomplice when there was no evidence that his act of promotion or encouragement (drawing a map to weed dealer’s house) was done with purpose to promote or encourage the sale of marijuana. 
· Wilcox v. Jeffrey: Defendant’s presence at an illegal concert sufficient for accomplice liability because purchasing the ticket and attending showed he acted w/ purpose to encourage or promote the primary actor’s offense. 
· Attorney General v. Tally: Judge who stopped telegram from going through that would have warned the dead victim that men were on the way to kill him was liable accomplice.
Hypotheticals
· “Dumping toxic waste under circumstances where one should know that dumping is dangerous to the public.” Truck driver is running late and asks dump operator if he can dump some waste, who says yes even though there are an abundance of signs warning that the waste cannot be dumped anywhere other than designated sites.  The Driver is the primary actor and was clearly liable for negligence.  Operator liability?
· He acted to promote or encourage the driver’s criminal conduct by allowing him to dump the waste on site
· Demonstrated purpose to promote by allowing him to dump the waste with full knowledge of what the operator was doing
· Demonstrated negligence because the operator clearly should have known of the risk due to the warning signs and grossly deviated from the standard of care
· Dump operator = guilty of being an accomplice to the driver
· “Whoever willfully participates in a speed contest on a public highway endangering public safety is guilty of a felony.” Driver and girlfriend Passenger engage in a speed contest. Passenger says “I love you babe” and kisses him before the race. She also yells “You suck!” at the other driver. Driver loses control and causes a collision. He runs away and cannot be found, leaving Passenger at the scene.  Driver is clearly liable (act, MR, and causation are all easy).  Passenger’s accomplice liability?
· Her presence + supportive conduct (kissing, taunting) would likely qualify as an act of promotion or encouragement
· Needs to have purpose to promote the speed racing, which seems evident here
· Statutory interpretation as to the “endangering public safety”
· If SL, no additional MR needed for accomplice liability
· If recklessly/negligently, need to prove this MR for accomplice liability
XIX.
Conspiracy
Rule: Defendants are liable for conspiracy if (1) there is an agreement between two or more people to join together to commit certain crimes, and (2) defendants must share a purpose to agree and a purpose that certain crimes be committed. 
Rules
1. There must be at least two real members of the conspiracy (not undercover agents). 
2. Words and conduct are sufficient for a conspiracy agreement as long as they demonstrate purpose to agree
a. Proof of an agreement is often through inference 
3. Often also requires proof of an overt act by the co-conspirator in furtherance of the conspiracy.
a. Does not need to be a wrongful act (ie., setting up meetings, making a phone call)
b. Want to avoid “guilty by association” (act requirement is still minimal) 
4. Defendants must have a conscious object that certain crimes be committed (knowledge or full awareness is insufficient for purpose MR).  
a. Sometimes, purpose can be inferred from knowledge (especially serious crimes) 
5. Pinkerton Rule: A co-conspirator is liable for the standalone charge of conspiracy as well as any crimes committed by co-conspirators in furtherance of the conspiracy while the conspiracy exists/continues and defendant is a member of it, including any crimes that are reasonably foreseeable given the nature of the conspiracy. 
a. Unrelated/unforeseeable crimes not attributed to co-conspirators 
b. Under this rule, a co-conspirator could be convicted of a crime he had zero knowledge of as long as it was reasonably foreseeable 
c. The criminal intent to commit the substantive crimes is established by the formation of the conspiracy itself 
6. An individual co-conspirator can withdraw from the conspiracy by (1) communicating withdrawal to other conspirators, and (2) taking concrete action (going to police, etc.)
a. This does not negate the original charge of conspiracy - conspiracy is complete upon the forming of the agreement
b. The withdrawing conspirator can avoid liability for future substantive crimes committed in furtherance of the conspiracy by withdrawing 
7. A conspiracy is abandoned when the agreement dissolves and all actors cease conspiratorial efforts
8. Co-conspirators don’t need to know about all of the other criminals/crimes taking place for liability, they just need to have purpose to be a part of the general conspiracy. 
9. Functions in concert with accomplice liability for substantive crimes w/in the conspiracy.
Cases
· US v. Alvarez: Defendant found guilty of conspiring to import marijuana into the US simply because he smiled and nodded when asked if he would be at the drug dropsite. 
· US v. Pinkerton: Co-conspirator found guilty of substantive crimes committed in furtherance of the conspiracy by another actor even though he was in jail at the time and had nothing to do with the actual crimes because the conspiracy, which he was a part of, was ongoing.  A crime by one co-conspirator is a crime by all.  
Hypotheticals
· A conspires to start a bank robbery team.  He directs B to rob Bank 1, C to rob Bank 2, and D to steal a getaway car for C.  
· B, C, and D are all individually liable for their own crimes of bank robbery/theft 
· A, B, C, and D are liable for conspiracy
· A, B, C, and D are liable for each of the three individual crimes under Pinkerton
· A is liable as an accomplice to B, C, and D; D liable as accomplice to C
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