
Criminal Law
1. Introduction to Crime and Punishment
1.1. Criminal Justice in the US
1.1.1.  american exceptionalism
1.1.1.1. incarceration (rate in US:700 per 100,000 and rate in CA: 581 per 100,000 compared to UK 139 per 100,000), race, and guns
1.1.1.1.1. police use of force
1. 1980s-2000s: mass incarceration
1. driven by state policy
1. most common form of incarceration is state prison
1.  high crime rate in the 1980’s ignited this, is followed by major prison expansion in California 
2. Punishment Theory
2. Deterrence
2. rooted in Bentham’s utilitarianism/consequentialism (greatest good for the greatest number): forward looking
2. basic principle is that punishment is an evil so it must be balanced with conflicting groups/goods (forward looking)
2. cost benefit analysis
2.  underlying assumption: people calculate their actions
2. people are deterred by the idea of getting caught
2.  bad consequences of the theory: punishing the innocent and over punishing the guilty to send a message
2. specific deterrence: deterring the offender from doing a bad act again
2. general deterrence: preventing the general public from committing the crime the offender committed.
2. Retribution
2. punishment is deserved according to the nature of the offense (backward looking)
2. Kantian: proposes to get at core of human nature
2. cons: hard to separate from revenge and objectively determine (intuitions?)
2. Sentencing
2. US v. Jackson
2. armed career criminal robs the same bank he robbed before the day he gets out of jail (recidivist)
2. argument against deterrence: most people age out of crime commission.
2. argument against retribution: the act is the same as before so what reason is there to punish again
2. US. V. Madoff
2. facts: ponzi scheme that lasted decades
2. sentencing for white collar crime tends to be lengthy
2. Rule: Sentencing can be largely symbolic (for victims and for the sake of deterrence) e.g. Madoff got consecutive life sentences
2. judge relied on particular story of Madoff lying to a recent widow (power of stories)
2. recidivism: most people age out of crime commission
2. Relational Justice and the role of Victims in Sentencing
2. victim impact statements contain no substantive facts but are sometimes relied upon by judges for emotional context (maybe sentencing)
2. Great White Night Club
2.  band manager uses fireworks at a night club killing several people by accident. charged with involuntary manslaughter.
2. disparity between act and result: retribution would lend itself to a small sentence while general deterrence might lead to longer
2. Restorative Justice: alternative approach to the criminal process that emphasizes crime as a violation of community relationships rather than rules
2. asymmetry of emotion: perpetrators need to understand the experience of victims; requires personal interaction between victim and perpetrator and requires admission of wrongdoing, potential for emotional transformation
2. relational justice: justice should include appreciation for the relational harms
3. Voluntary Act and the Liability Formula
3. Formula: Voluntary Act + Mens Rea + Elements (that leads to result) (without any affirmative defense) = guilt
3. voluntary act: presupposes you are in charge of your own body- a bodily movement that is a product of the effort and or determination of the actor, either conscious or habitual
3. US V. Martin
3. Man charged with public drunkenness after he got drunk at home and then the cops took him forcefully in public 
3. where he then manifested drunkenness. He didn’t appear in public voluntary (physical coercion)
3.  relevant statute: any person who, while intoxicated or drunk, appears in any public space and manifests a drunken condition
3. verb “appears” implies appears voluntarily
3. People v. Newton
3.  Black panther gets in shoot out with the police and fires shot at police after getting wounded and is thus unconscious
3. Rule: exceptions for voluntary act: acts while unconscious or physical coerced
3. Decina
3. defendant convicted of manslaughter for driving while having epileptic seizure. chose to drive and had notice of epilepsy. does not meet exception
3. MPC 2.01: requirements for voluntary acts
3.  a person is not guilty of an offense unless his liability is based on conduct that includes a voluntary act or an omission to act of which he is physically capable
3. exceptions: reflexes, convulsions, unconsciousness, hypnosis, movements not a product of the actor (formulated into rule: non voluntary acts are bodily movements that are not products of the effort or determination of the actor, either conscious or habitual)
3. Omissions to Act
3. Jones v. US
3.  Jones was watching child and did not feed him, causing death. child was not his thus he had no duty
3. Duties to Act
3. statutory, immediate family/ status relationship, contractual, assumption of care/rescue, responsible for original harm
3. MPC 2.01(3): there is liability for an omission if there is a duty to act
3. Bystander/Good Samaritan laws
3. duty for stranger to report crimes/intervene
3. US doesn’t usually have them because of constitutionally enforced individual freedom
3. exception is for witnessing sexual violence against children
3.  Voluntary Failure to Act + Legal Duty to Act = Voluntary Act
4. Mens Rea
4. mental attitude associated with culpability necessary for liability
4. levels: negligence, recklessness, knowledge, purpose
4. languages: common law, model penal code
4. Regina v. Cunningham
4.  defendant poisoned neighbor because he was trying to steal coins from a gas meter which broke and emitted noxious chemicals. He didn’t know this would happen but he should have been aware that it would happen. 
4. statute: whoever maliciously administers or causes to administer… “malicious” is the mens rea term
4. malicious: purpose, knowledge, recklessness
4. Regina v. Faulkner
4.  defendant is a sailor who sneaks on ship to steal rum. lights a match and destroys ship. same issue as Cunningham. does not have foresight of consequences. 
4. concept of heightened culpability
4. if act with culpability for lesser crime + harm of greater crime = guilt for greater crime
4. Purpose
4. conscious object or desire to achieve certain result or engage in certain activity (MPC 2.02(a)) i.e. attempted murder)
4. Knowledge
4. full awareness of certain facts/circumstances OR awareness that particular result is substantially certain to occur (MPC 2.02(b) i.e. receiving stolen property)
4. Recklessness
4.  1) conscious disregard (awareness) 2) of a substantial risk 3) that has no overriding social justification
4. analysis: assess the risk taking, the justification if any, then the defendants awareness of risk facts
4. you have to be aware of the facts that make the situation dangerous
4. difference between recklessness and knowledge is a matter of degree
4. Hypo: football coach pushing team in the heat, actress goes to audition and leaves dog in the car
4. Negligence
4.  1) should have been aware of a risk 2) that is substantial (gross deviation of the standard of care a reasonable person would take) 3) and is unjustified
4. reasonableness looks to social norms
4. Mens Rea and Statutes
4. analysis: identify Mens Rea term, compare to mens rea definition in MPC, apply to facts
4. 2nd degree burglary: knowingly enter into a building unlawfully; does the mens rea modify the “unlawfulness”
4. Mistakes of Fact
4. cases in which the defendants beliefs negate the required mens rea
4. Regina v. Prince
4. defendant had intercourse with girl who said she was 18 but was actually underage
4. statute: unlawfully take unmarried girl under 16 against will of persons (patriarchy)
4. Rules: any honest mistake excuses purpose knowledge and recklessness, any reasonable and honest mistake excuses negligence, no excuse for strict liability
4. People v. Olsen
4. Rule: strict liability as to age for sex with a  minor
4. Garnett v. US
4. disabled 20 year old has sex with minor because she says she is of age. 
4. Rule: strict liability as to age
4. Statutory Interpretation and Strict Liability
4. Morisette v. US
4. junk dealer convicted of converting US property bomb casings. 
4. statute: knowingly converts to his use things of value to the U.S.
4. escapes liability  because “knowledge” modifies property of another 
4. Staples v. US
4.  defendant violated national firearms act by possessing an automatic weapon but he didn’t know that what he had was automatic. 
4. Rule: there is a silent mens rea in the statute that allows to escape liability
4. US v. X-Citement Video
4. defendant charged with transporting child pornography. 
4. statute: whoever transports media that depicts sexual acts featuring minors
4. Rule: strict liability as to the minors
4. State v. Baker
4.  cruise control stuck in acceleration
4. Rule: strict liability for speeding offenses (low stakes) cruise control was a voluntary act to use and is not an essential like the brakes
4. Strict Liability Factors
4.  statutory language, type of offense, inherent notice of wrongdoing, cost benefit analysis of requiring Mens Rea
4. Mistakes of Law
4. balancing act: individual fairness vs. the certainty of criminal prohibitions
4. usually involves an absence of mens rea as to the lawfulness of an element of an offense in a statute (as opposed to an affirmative defense)
4. Regina v. Smith
4. defendant took panelling out of the floor of an apartment he was renting. 
4. Statute: damaging the property of another
4. Rule: lack of knowledge of legal rules (in this case law of fixtures) negates elements of the offense
4. State v. Varszegi
4. landlord takes tenants computer and sells it because tenant was not paying rent
4. statute: larceny
4. Rule: lack of knowledge about the unlawfulness of taking tenants property negates element of offense
4. Cheek v. U.S.
4. federal tax evasion from blue collar man part of a tax protest group. He misunderstood his legal obligations by not knowing that certain wages were income.
4. Rule: honest mistakes about tax law negate the mens rea of tax evasion.
4. reasoning: tax policy is complex, worry is over criminalization
4. wrinkle: the jury has to buy the argument. reasonableness could affect credibility which questions the “honest mistake”
4. Statutory analysis
4.  Mens Rea term must partner with an unlawfulness element
4. interpretation options: Mens Rea required only for the facts that make the defendants conduct unlawful (nature of the conduct e.g. buying beer with food stamps) or mens rea required for the facts and the particular law that makes defendants conduct unlawful (e.g.  the law that makes buying beer with food stamps unlawful)
4. Old Oak Hypo
4. relevant statute: whoever maliciously destroys any public or private property, not their own, will be fined
4. facts: public property, did chop it down
4. malicious: purpose, knowledge, reckless (a la Cunningham)
4. Washington tried to prune not destroy
4. Washington may lose on recklessness
4. does malicious modify “not his or her property”? does not sound like a crime to destroy things we did not know were not our property
4. no room to argue mistake of law
4. Legality and Vagueness
4.  all criminal prosecutions must be based on a previous statute (legislative not judicial determination of law) “no crime or punishment without law”
4. McBoyle
4. stolen airplanes conviction, court held that the statute didn’t include airborne vehicles so there could be no conviction
4. vagueness: due process/constitutionality concerns (basic notice of what is criminal)
4. Chicago v. Morales
4. city ordinance against loitering: 1) loitering 2) reasonable appearance of being in a gang 3) dispersion order 4) arrest if order not obeyed
4.  what is the conduct that is being criminalized? (for purposes of public notice and police enforcement)
4. ordinance meant to tackle gang territoriality but the “no apparent purpose” requirement may give police too much discretion
4. SCOTUS: this violates due process “too easy for the innocent to be swept up)
5.  Homicide
5. basic mens rea forms
5. premeditated purpose to kill, unpremeditated purpose to kill, depraved heart murder, felony murder
5. premeditation first appeared in PA legislature in late 18th century 
5. Premeditation and Purpose to Kill
5. Caroll (lenient)
5. encourages speculative analysis (premeditation occurs at some time before the act occurs)
5.  defendant killed his wife in her sleep and tried to dispose of body. 
5. 1st or 2nd degree dispute: was this premeditated
5. Caroll definitely had purpose but premeditation is disputed: did he have enough time to reflect and plan (he reflected about how the wife abused their children right before he killed her)
5. expert gives a behavioral explanation
5. despite this premeditation is found
5. this highlights difference between science and law ( science explains behavior, looks at environmental sources of behavior while law judges human action and looks at reasons for action)
5. Guthrie (strict)
5. coworker at a restaurant made fun of defendant and snapped towel at defendants nose (nose is something he is sensitive about). defendant stabs victim in the neck, convicted of premeditated purpose to kill
5. jury instruction: no prior time needed for premeditation (effectively linking purpose with premeditation)
5. Rule: there must be an appreciable time lapse for there to be premeditation
5. Anderson factors (NOT RULES)
5. Reflection on or calculation of killing: 1) planning 2) relationship/motive 3) manner of killing
5. its possible that premeditation does not warrant more punishment (e.g. mercy killing)
5. Provocation
5. mitigating factor in a murder charge (compromise doctrine as opposed to premeditation, an aggravating factor)
5.  often called “heat of passion”
5. cooling period: heat of passion simmers
5. rekindling: heat of passion starts again after cooling period
5. Girouard v. State (categorical)
5. wife yells at husband, demeaning his sexual performance, threatening to get him fired. He kills her in response. convicted of 2nd degree murder but petitions for a drop down to voluntary manslaughter. Court denies “words are not enough
5.  Rule: provocation requires a significant violent act against defendant or loved one, sudden discovery of adultery). defendant must act with murder mens area + while greatly impassioned + and the passion was reasonable
5. alabama factors: significant harm to defendant, loved one, or sudden discovery of adultery
5. judge will decide if the facts fit a recognized category but jury makes final reasonableness assessment
5.  the defendants response is never reasonable: the issue is whether the passion was reasonable or if the provoking incident would cause the defendant to be “sorely tempted” to kill.
5. Pillsbury Rule:Murder Mens Rea + while actually ( under a high state of passion from provoking incident) + reasonably (would cause a reasonable person to be sorely tempted to kill at that time, including assessment of cooling off period) provoked
5. Maher v. People (discretionary)
5.  defendant heard about an affair between his wife and victim just before defendant entered a saloon and assaulted the victim. conviction reversed on provocation. Jury makes the determination
5. Rule: jury should make most determinations of reasonableness including whether or not the provocation was actual and reasonable.
5. Cain and Abel Hypo
5.  Abel favored by father. sons gave their father gifts but father liked Abels gift more. Abel told Cain dad hated him and kicked him. Cain smashed rock on Abels head then walks way. 
5. analysis
5. voluntary act: picking up the rock and leaving after murder
5. provocation: purpose to kill + actual impassioned anger (inciting incident) + reasonable (family vulnerability)
5. Extreme Emotional Disturbance (MPC approach)
5. elements
5. proof of murder mens rea + the defendant acted under an extreme emotional disturbance + for which there was a reasonable (reasonableness is to be determined from the viewpoint of a person in the actors situation under the circumstances as she believes them to be) explanation or excuse
5. no provoking incident requirement
5. People v. Cassassa
5.  victim broke up with defendant leaving him devastated. He broke into her apartment, got naked, tried to give her a gift, then stabbed her and put her body in the bathtub to make sure she was dead. Psychiatrist testified that he was “obsessed”.
5. court ruled that this disturbance was too peculiar to the defendant and therefore not reasonable. contradiction in holding and the principle of EED demonstrating intra-rule tension. (problem of individualization)
5. individualization: assuming a reasonable person has some of the defendants characteristics; we want to blame for loss of self control but mitigate for what a reasonable person might be sorely tempted to do
5.  suggestion that for some a homosexual advance is a provoking incident (but not reasonable)
5. Depraved Heart Murder
5. MPC: 1) recklessness + 2) extreme indifference to value of human life (given to discretion of trier of fact)
5.  danger assessment (inherent dangerousness + 







predictability)
5. extreme indifference: particular callousness
5. People v. Fleming
5. reckless driving leading to death
5. Rule: act can be so egregious that awareness is presumed from the conduct enough for depraved heart murder
5. Protopappas
5.  dentist charged with murder (voluntary act was irresponsible use of anesthesia) (ommission never called ambulance despite warning signs of victim).
5. prosecutor: emphasizes awareness element and defendants language re: the danger of the procedure
5. no justification in using unqualified dentists or large amount of anesthetics.
5.  defense: too confident to be aware?
5.  possible indifference formula: bad attention priorities + awareness of warning facts
5. look for: special dangers and callousness
5.  Negligent Homicide
5. commonly called involuntary manslaughter
5. Williams
5. defendants were Native American family who refused to take their child to the doctor when a tooth ache became infected. they were worried that the government would take the child away (racist thing that was prevalent at the time)
5. Rule: reasonable person is not individualized for education or ethnic identity/ notice of reasonably warning facts = should be aware of risk
5.  defendants had two risks to think about: risk of death of the child and risk the child would be taken away
5.  example of moral disregard/indifference formula maybe being a better solution
5. holding: reasonable person would’ve taken child to doctor
5. Felony Murder
5.  People v. Stamp
5.  death from a robbery induced heart attack
5.  if mens rea for qualified felony + death resulted from felony = guilt for greater offense (murder)
5.  but for causation
5.  You can have enumerated felony murder based on attempt at felony but you cannot have attempted felony murder
6.  Causation
6.  analysis comes from a disconnect between (act + mens rea) and result. defendant had required mens rea toward the death of the victim but there was a surprise re: the manner in which the death occurred
6. factual and proximate
6. proximate: the legal and moral relationship between the conduct and the result. is there a close enough relationship between the former and the latter to justify defendants criminal responsibility
6. themes (not rules): predictability (statistical likelihood of this result occurring as a consequence of defendant’s chosen conduct + normative assessment (social judgment of the value/social wrong of defendants conduct as compared with conduct of others who contributed to the result)
6. MPC/Common Law
6. MPC:was the result “not too remote or accidental” from the actors design to have a just bearing on his liability / Common Law: foreseeable
6. factual causation: is the defendants act an essential link in the chain that led to result
6. transferred intent
6.  if defendant acts with required murder or manslaughter mens rea toward victim A and causes the death of victim B (in same manner as anticipated) defendant is guilty of same murder or manslaughter as if had killed victim A
6. People v. Acosta
6. police helicopters from different districts collided resulting in death from a high speed chase. pilot made fatal mistake and the collision was very rare
6. Holding: appellate court found causation but not mens rea toward the death of the helicopter pilots (likely because cops died in the line of duty and punishment seemed warranted. normative assessment: defendant much more blameworthy than cops trying to do their job
6. Rule: causation is found where defendant had significant role in the sequence
6. People v. Arzon
6. defendant caused fire in an abandoned building. firefighters came and died in an unrelated fire that defendant did not set.
6. Holding: conviction upheld. “sufficiently direct causation”
6. People v. Warner Lambert
6. charges dropped for lawful chewing gum manufactory business owner whose business exploded because of a spark and a chemical reaction despite previous warnings from insurance company (normative assessment)
6. Commonwealth v. Root
6.  victim challenges defendant to a race. victim dies when he drifts into another lane because defendant will not let him through
6.  analysis: victim took the risk and drag racing is something somewhat romanticized (normative assessment)
6. State v. Atencio
6. defendant passes gun to victim who then kills self. 
6.  defendant is more culpable here than in Root because russian roulette is a less socially redeemable activity. (normative assessment)
7. Inchoate liability/ Attempt
7. Mens Rea structure for compound offenses
7.  MR requirements for inchoate liability (attempt, accomplice, conspiracy) + MR requirements of underlying offense (offense attempted, conspired to commit, aided and abetted) = combined MR requirements for compound offense
7. must prove that defendant acted with purpose to accomplish the result + any other MR for underlying offense
7. Result v. Conduct Offenses
7. Result: a particular physical harm to persons or property (statutorily) required for defendant culpability
7. conduct: all the other offenses (no statutory requirement)
7. Rule for attempt: purpose (attempt MR) to do voluntary act required for the underlying offense + mens rea for the other elements of the underlying offense
7. act requirement: spectrum between preparation and last act. where do we draw the line? “mere preparation” is not sufficient and “last act” is sufficient. there is less evidence/information for inchoate liability because the lack of a result
7. Smallwood v. State
7.  man charged for attempted murder (purpose to kill) for having sex with someone while having HIV. gave HIV to victim.
7. analysis: Defendant likely didn’t have attempt Mens rea (purpose). no attempted homicides for reckless or negligent homicide.
7. People v. Rizzo
7.  defendant could not find the pay roll they were going to rob but had all of the robbing equipment. police arrested the defendant before they even found the pay roll clerk (they spent a long time looking for the clerk). likely would not have happened even without the police. no conviction. vital steps were missing.
7. Rule: “dangerous” proximity to success: act must be so near to completion that the act is probable but for interference (emphasis is put on what is left)
7. McQuirter v. State
7. black man in the white part of Alabama during Jim Crow charged with attempted assault with intent to rape. police chief testifies to alleged statements from defendant (racism) “wanted to get first woman who walked by and if she resisted she shall die”.
7.  Court: racial mores should play a role in analysis of wrongdoing 
7. defense: defendant acted strangely because he was scared of the neighborhood
7. US. v. Jackson
7. defendant and robbing crew go to rob a bank. when they arrive they notice that the bank is not ripe for robbing so they reschedule. they arrive at the scene for the new robbery leave again then get arrested. they had the equipment and surveyed the area.
7. Rule: attempted crimes liability satisfied when 1) there is a substantial step strongly corroborative of the firmness of the actors criminal purpose (MPC/ focus on Mens Rea)
7. Abandonment and “Locus Penitentiae”
7. abandonment can eliminate culpability for substantial step rule (earlier) but not dangerous proximity rule (which in turn allows more locus penitentiae)
7. i.e. bank robbery where someone is arrested for putting a wig on a parking lot and admits to intending a robbery. mens rea is there but not the “moving toward” step. or sting operation in which defendant last minute decides not to buy dope.
7. Impossibility
7. because the situation is not what the defendant believed the defendant could not have committed the crime
7. but there needs to be a statute for there to be a conviction
7. People v. Dlugash
7. defendant shoots victim 5 times (allegedly after victim was already dead from a previous fatal shot). defendant thought victim was alive at the time of the act. after appeal the attempted murder verdict was reinstated
7. MPC Rule
7.  1) identify missing element (part of the underlying offense that cannot be satisfied because the circumstances are different than what the defendant believed. 2) attempt analysis 3) hypothetical reasoning for missing element (look at how defendant sees the situation
8. Self Defense/Exculpation
8.  this is a justification as opposed to an excuse
8. defense typically has burden of producing some evidence indicating affirmative defense
8. operates independently of the essential elements
8.  values behind the defense: necessity to protect self or others (courage, respect for life)
8. usually defense has “burden of persuasion”
8. People v. Goetz
8. defendant is riding on the subway with a gun (because he has been previously mugged). 4 black boys approach defendant and says “give me $5”. Defendant then shoots multiple times. here views of race and previous experience might have led to “hypersensitivity”/ “trauma informed”. standard of objective reasonableness but what about “unconscious bias”
8. Rule: use of deadly force is justified when 1) reasonable fear 2) of the application of deadly force
8. Domestic Violence/Syndrome Evidence
8. challenge between scientific and moral/legal concepts
8. fighting against the presumption of “why didn’t she leave if they were being badly hurt?”
8. benefit of syndrome evidence
8. difference between defendant telling unlikely story about staying in an abusive relationship (meaning lying about critical events) and defendant telling unlikely story that fits a common pattern of of human behavior (battered woman syndrome cycle) (meaning is honest about critical events)
8. reasons for not leaving: shame/humiliation, fear of retaliation, family unity, financial dependence
8. this goes to honesty of fear as well as reasonableness (of imminent, deadly, or unlawful force)
8. BWS does not create standard of reasonable fear experienced by someone with BWS but it can be used to show enhanced predictive abilities re: violence
8. contrastingly PTSD is rarely admissible and is good science while BWS has scientific flaws (learned helplessness)
8.  syndrome label: possible suggestion that there is no other choice
8. if syndrome evidence doesn’t work then provocation/imperfect self defense may be available
8. State v. Kelly
8. as a result of a long abusive relationship defendant kills victim (who is the partner) when partner approached her (believed that he was coming after her). defendant asked victim for money (economic abuse and potential trigger)
8. Rule: reasonable person does not have BWS so the elements are still 1) honest and 2) reasonable belief of facing imminent, unlawful, and deadly force. 
8. ***killing is never reasonable. its the perceived threat that has to be reasonable
8. Retreat and Aggressors
8. distinction between innocent party (whose use of deadly force raises issue of prior retreat obligation)  and aggressor (raises issues of obligation to withdraw)
8. State v. Abbott
8. dispute takes place between neighbor (defendant) and other neighbors son causing sons parents to approach the fight with blades. if son threw first punch defendant can protect himself (no retreat requirement for non deadly force as long as response is equal in force. struggle for blade leads whole family to be injured (initiating deadly force))
8. Retreat Rule: requirement for retreat from use of deadly force is triggered when 2) actor is in a public place 1) actor knows they can avoid the necessity of  using such force with complete safety by retreating
8. jurisdictional split: stand your ground rule 1) no requirement of retreat for the innocent party 2) privilege of responding to reasonable threat of deadly force with deadly force “we always know who the good guys are”
8. US v. Peterson
8. potential criminal approaches alley adjacent to defendants house to steal windshield wipers off of an abandoned car. Peterson comes out with a pistol. loads it. threatens criminal “if you come in here I’ll kill you”. criminal gets a wrench then defendant shoots criminal when he takes a step toward defendant. defendant is aggressor.
8. Aggressor Rule: no right to self defense if 1) original aggressor 2) unless your make good faith attempt to withdraw then 3) you get self defense again
8. policy: no self generated necessity to kill
8. 2 wrongdoer problem: if the original aggressor uses nonlethal force and subsequent aggressor uses lethal force (improper escalation)
8. common law solution: manslaughter
8. MPC solution: last wrongdoer rule 1) lethal action restores initial aggressors right to use lethal force for self defense
9. Intoxication
9.  while alcohol is the most criminogenic drug the rule applies to all drugs the same
9. MPC analysis
9. voluntary intoxication is available for argument as a potential defense only if it negates an element of an offense that requires Mens Rea of purpose or knowledge (not recklessness or negligence)
9. just because you argue it does not mean it will work
9. reckless (see Fleming): we treat the action as if the defendant was sober
9.  negligence: does not work because the reasonable person is not intoxicated
9. similar: you can use voluntary intoxication for specific intent offenses (which are usually purpose and knowledge) but not general intent offenses (which are usually recklessness and negligence)
9. policy: notion of singular personhood
9. Capacity: under Cal. Pen. Code section 22 capacity is not relevant (but specific intent is). and voluntary intoxication can usually negate premeditation for murder.
9. two questions in cases where the law allows the defense to try to negate mens rea via voluntary intoxication 1) because of intoxication did the defendant have the mental capacity needed to act with the required mens rea or 2) based on all the facts, including the voluntary intoxication, did the defendant actually act with the required mens rea (what Cal. Pen. code opts for)
10. Rape
10. Jurisdictional split: extrinsic force requirement (Rusk) and other jurisdictions don’t require
10. (like in California) non force requirement in those jurisdictions is a disjunctive alternative to force 3) defendant reasonably should have been aware of non consent 
10. State v. Rusk
10.  21 year old woman met man at a bar and offered to give him a ride home. defendant took keys and said victim had to come inside. defendant turned lights off and victim clothes off. “if I do what you want will you let me go?”. no physical resistance. bad attention priorities like Protopappas. trial turns into credibility contest. 
10. Extrinsic Force Jurisdiction Rule: 1) sexual act (intercourse or other specified sex act)
10.  2) non consent or incapacity
10.  (against victims will or victim incapable of consent and defendant has notice of incapacity)
10.  3) if victim can consent then force or threat of force
10.  (direct physical force sufficient to overcome or preclude victim resistance or threat sufficient to cause reasonable fear in victim that precludes or overcomes resistance)
10. this usually puts onus on victim to resist
11. Insanity
11. as opposed to a justification this is an excuse (posing conflict between science and law)
11.  Involuntary Civil Commitment (in CA) “5150”
11. a person may be involuntarily committed for up to 72 hours for mental health evaluation/treatment
11.   if because of a mental health disorder, the person is
11.  1) danger to self or
11.  2) a danger to others or 
11.  3) gravely disabled (unable to survive on their own)
11. concern: link between mental illness and dangerousness despite statistics that show that the mentally ill don’t commit more violence than the neurotypical population
11.  insanity is an affirmative defense while “incompetence” measures whether or not someone is able to stand trial: Dusky Rule
11.  1) defendant must be able to understand the nature of the proceedings + 
11. 2) assist your attorney 
11. (anyone can raise this unlike the insanity defense where the defendant must sign off on it)
11. if no possibility of restoring competence the charges must be dropped
11. acquittal is a back door into involuntary commitment. strong bias for judges to extend commitment (of which there is no constitutional limit)
11. controversy: the defense is not often raised but is raised in high profile cases (Hinckley)
11.  M’Naughten’s Case
11.  defendant attempted to kill prime minister but ended up killing secretary. had hallucinations about tories following him but no evidence substantiated it. probable schizophrenia.
11. rule: 1) because of mental disease or defect
11.  and 2) defendant does not know the nature or quality of his act or
11.  3) does not know that her act is wrong
11. Yates: woman drowns her children to save them from satan “post partem psychosis”. is this break from reality cognitive or emotive?
11. Sub Rules for M’naughten rule 1: mental disease or defect
11. McDonald Test
11.  defendant suffers from abnormal mental condition
11.  that substantially affects mental or emotional process, and
11.  substantially impairs behavioral controls
11. APA test
11.  defendant suffers from SEVERELY abnormal mental condition
11.  that grossly and demonstrably affects reality testing (and is not drug induced)
11.  State v. Guido
11. defendant kills her husband. raises insanity defense. medical experts initially think she is sane then change their mind after consulting with defense attorney. conviction was reversed. this was likely the result of abuse. was going to kill herself then killed husband instead
11.  mental disease or defect can be “suicidal mental state” under the M’naughten Rule.
11.  Joy Baker Transcript
11.  defendant has history of mental illness. is abused by husband. has paranoia about demons and animals attacking her. tells children to read bible to protect them. aunt came into the house unexpectedly and  the defendant shot her twice.
12. Accomplice Liability (Inchoate)
12. four ways someone is liable for the actions of another
12. causation in result offenses (Atencio), direction of an innocent/nonresponsible actor, accomplice (aider and abetter), conspiracy
12. elements
12. 1)defendant acts to promote or encourage the primary actor’s conduct
12.  2) with purpose to encourage the primary actors conduct
12. elements for recklessness/negligence offenses
12.  elements for accomplice liability +secondary actor has necessary recklessness/negligence mens rea required for the charged offense
12. if primary actor commits different crime than the secondary had necessary mens rea for: no accomplice liability for secondary
12. MPC extension: secondary’s attempt to encourage or promote still makes secondary actor liable for being an accomplice
12. Hicks v. US 
12.  communication between natives and a white man unknown except for defendant saying “take your hat off and die like a man”” which was followed by primary actor killing victim then primary and secondary ride off together.
12. trial court error:bad assumption that meaning the statement is meaning the effect
12. “mere presence” is enough if there is a conspiracy/previous agreement (but this requires evidence)
12. State v. Gladstone
12.  defendant guilty of aiding and abetting sale of marijuana by directing an undercover agent to another seller by drawing a map of how to get to the other seller. act: map which also shows purpose. defendant as a business man wants repeat customers.
12. mens rea inference may change if the sale was re: missiles or more intensely illegal shit
12. Wilcox v. Jeffrey 
12.  jazz reporter convicted of attending concert where musician was illegally playing music because of an immigration law. positive article was act of encouragement. 
13. Conspiracy (inchoate)
13. elements: 
13. 1) act of agreement with one or more persons to join together to commit crimes 
13. 2) purpose to agree + purpose that certain crimes be committed (and sometimes require overt act by a co conspirator in furtherance of the conspiracy)
13. extent of liability
13.  for the conspiracy itself (stand alone crime)
13.  for any crimes committed by conspirators in furtherance of the conspiracy, while the conspiracy exists and defendant is a member
13. any crimes that are reasonably foreseeable given the nature of the conspiracy (Pinkerton)
13.  assumption of prosecutorial discretion when it comes to charging (lower guys end up being the ones getting charged)
13.  defendant cannot be held liable for crimes committed by conspirators before defendant joined conspiracy (but that evidence can be used to prove the conspiracy)
13. withdrawal
13. defendant can avoid liability for crimes committed by other conspirators if there is withdrawal:
13.  1) affirmative act to negate the conspiracy
13.  2) communication to conspirators
13. US v. Alvarez
13.  friend of a marijuana farmer gets charged with conspiracy to import drugs because when an undercover agent asked him if he would be at the drop off he responded with a “smile and a nod”. unloaded appliances off a plane
13. conspiracy law allows for modest agreement
13. US v. Pinkerton
13. during prohibition defendant and his brother had a bootlegging operation. while defendant was serving time for another crime his brother was committed substantive crimes that defendant had no involvement in
13. Rule: defendant is liable for crimes committed by other conspirators when crimes are reasonably foreseeable given the nature of the conspiracy
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