I. Intro to Criminal Law
A. Always refer back to objectives, slippery slope
B. Pick a side but argue both

II. Objectives of the Criminal Justice System—Why do we punish?
A. Retribution: Punish because ∆ deserves to be punished
1. Looks backwards
a. Anger (revenge), vengeance (paying back debt to society), eye for an eye (proportionality) [Kant]
2. Positive / Negative Retribution

a. Positive: ∆ must be punished to the extent of their desert

b. Negative: ∆ may be punished to the extent of their desert

3. Dudley & Stevens —∆’s kill V to eat on boat, storm, no food

a. Rule: It is never legal to kill to save yourself, unless you’re killing an attacker

b. Holding: Willful murder—not justified by necessity/ temptation 

c. Policy: Slippery Slope

· Not sound policy to allow men to save his life by killing innocent

· Would lead to more crime/ “unbridled passion, atrocious crime” 

d. Objectives of Criminal Justice System

· Deterrence/ rehabilitation/ incapacitation—not imp. b/c of rarity of the situation/ not likely ∆’s would find themselves in same situation
· Court convicted ∆’s under retribution theory: to kill to preserve one’s own life is wrong when the victim poses no threat—morality, shouldn’t kill, right thing to do is die
4. Criticisms:

a. Legitimizing vengeance
b. Relying on emotion, not reason
c. Punishing those who are forced to commit crimes because they’re subjected to unfair social conditions
d. Intentionally inflicting paid when it cannot be shown that punishment will promote the greater good
B. Deterrence: Punish to deter future crimes [Bentham: utilitarian theory]
1. Looks forward – Two kinds:
a. General—society at large will be deterred from committing a crime 

b. Specific—∆ herself is deterred, punish so won’t commit the crime again
2. Assumes that ∆’s calculate risks and benefits
3. Madoff— ∆, a former Wall Street trader, convicted of scamming investors. 

a. General Deterrence—Sentenced to 150 years, to send message to other white-collar criminals.

4. Criticisms:

a. Recidivism (tendency of convicted criminal to reoffend)

b. Ineffective when criminal is motivated to act by emotional concerns ( crimes of passion, or denial “not going to happen to me” (doesn’t weigh costs/benefits)

c. Possibility of punishing an innocent person to deter others

C. Incapacitation: Seek to remove criminals from society to make it safer b/c criminals are dangerous (*Mother objective per Murray. Incapacitation is central says Zimring & Hawkins)
1. Sentencing – Two kinds:
a. Collective 
· Mandatory minimum/ high blanket sentences
· Should lock criminals up in the same way 
b. Selective

· Effort to target the particular offenders most likely to commit serious crimes at high rates

· Personality testing— “Is ∆ likely to commit another crime?”

· Can have different punishments for same offense/ unequal justice
2. Criticisms:

a. Too costly

b. Being in effective in reducing recidivism

c. Not preventing criminal activities which may continue while in prison

D. Rehabilitation: Idea that makes ∆ better so they will function in society
1. Bergman doesn’t believe in rehabilitation 

2. Michael S. Moore—2 views

a. Human flourishing—rehabilitate offender to make them better people/ live flourishing lives

b. Utilitarian—like specific deterrence—∆ changed b/c don’t want to go back to jail/ prevent them from committing crimes
E. *Exam Tip: Evaluate case under all theories of punishment
III. Morality is infused in the criminal law system

A. Bowers v. Hardwick

1. Holding: The constitution does NOT confer a right to sodomy

2. Court says Georgia has right to make laws against what they say is wrong

a. Fear of slippery slope of all conduct which is consensual and not dangerous will be protected by the law

b. Sodomy prohibition is deeply rooted in U.S. tradition

B. Lawrence v. Texas—reversed ^, states Bowers was making point that homosexuality is immoral, law shouldn’t mandate own moral code. 
C. Moral Nature of Crimes:

1. Malum in se – bad in itself; felonies; punishable by greater than 1 year in prison

2. Malum prohbitum – misdemeanor; punishable by less than 1 year

IV. Legality
A. Always begin analysis w/ legality—is there a legality issue?
B. Principle of Legality:

1. Not all harmful/immoral acts are crimes

2. Serves to:

a. Provide notice as to what conduct is unlawful

· Constructive Notice: If the law is on the books, you are assumed to know it and can be prosecuted

b. Confine the discretion of the police in their enforcement of laws

c. Prevent judges & juries from arbitrarily creating new crimes (separation of powers between judicial/legislative branches)
d. Ensure criminal law only operates prospectively 

C. Test for Legality
1. Legislature defines law—judges shouldn’t create new crimes
2. Laws operate prospectively—enact law, becomes law from that point on

3. Law must be specific, not vague

D. Mochan—∆ was dirty talking on the phone

1. Court convicted under common law crime of “intending to debauch and corrupt the morals of citizens”

2. The law had not been enacted by legislature & it was vague

	Elements of a Crime 

	Actus Reus 
	Physical act 

	Mens Rea  
	Culpable mental state 

	Attendant Circumstance 
	Other requirements for criminal offenses, such as location of act or status of victim AKA context

	Result 
	Harm caused


V. Actus Reus

A. AR: Physical act, commission of some sort of voluntary act that is prohibited by law
B. Two Types under MPC:
1. Positive Act (CL)
2. Omission
C. Reasons for AR:
1. Can’t deter involuntary movements
2. Can’t punish bad thoughts alone​—would punish everyone
D. MPC 2.01(1)

1. A person is not guilty unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable

VI. Actus Reus (Positive Act):
A. General Rule: Voluntary act = Brain engaged w/ body
B. MPC 2.01(2): Involuntary acts:

1. Reflex or convulsion

a. No deterrence if act is done w/o control

b. Newton—shot police officer after he was shot in stomach (key point), D acted unconsciously by acting out of reflex—no AR

c. War Vet Hypo—veteran trained to duck upon hearing a loud noise, injures a person—prosecution would argue habit/ diff from Newton/ slippery slope b/c anyone would argue reflex, defense would argue reflex/ same as Newton

2. Bodily movement during unconsciousness or sleep

a. Newton—shot police officer after he was shot in stomach (key point), D acted unconsciously by acting out of reflex—no AR

b. Cogdon—∆/ mother killed her daughter “poor Pattie” while sleepwalking, innocent, no AR b/c unconscious
3. Conduct during hypnosis or resulting from hypnotic suggestion

a. Involuntary under MPC but many jurisdictions have not adopted as actus reus defense—slippery slope

b. Patty Hearst—Committed armed robbery after being kidnapped. Developed Stockholm syndrome, even worse than hypnosis
4. Bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual

a. Martin v. State—P drunk in home, police officers arrest him in his home and took him to highway, arrested for drunk on public highway

· Actus reus must be voluntary—appearance must be voluntary
· If D is physically moved by another, there is no actus reus

b. Low—D gets arrested and dragged to jail with drugs on his person. Court says D could have avoided bringing in the drugs, so liable

c. Contra: Eaton—Same as above. Court says not liable

5. *Notes:
a. Voluntary drunkenness is not a defense to AR

b. If held at gunpoint and told to rob a bank still have actus reus—might have duress defense

c. Habitual acts are voluntary

·  Irvine Professor / Baby in car —Habit problem
· ∆ routinely speeds down street

· Reaching for cell phone while driving w/o thinking

d. Extending the period of AR:
· Decina—Seizure behind wheel of car, voluntary act, D knew he was subject to epileptic reflexes but drove

i. Defense: Involuntary act – at the time his body wasn’t being controlled by his brain

ii. Prosecution: Getting in the car is voluntary ( this is when his AR began, b/c he knew he was subject to seizures

iii. If first time event—no AR b/c brain not engaged w/ body

· Why doesn’t this apply to Martin v. State
i. Not foreseeable/expected that police would take you from your home

ii. Free to do what you want in your own house

e. Mental instability is not defense to actus reus
· Otherwise slippery slope:  mental dilemmas would cut off liability

VII. Actus Reus (Omissions)
A. General Rule: Failure to act when there is a legal duty to do so
1. Generally, failure to act does not = AR, because usually no duty to help

a. Kitty Genovese: Woman stabbed to death no one helped

B. If the prosecution can’t prove a positive act, they can prove the element of actus reus by showing there was an omission.

C. Omission Test
1. Was there an omission: Did ∆ fail to do an act of which she was physically capable?
a. Parent standing outside burning building can’t save kid

b. Cardwell—must take reasonably calculated steps to achieve success
2. Was there a duty?
a. See ways to est. duty

b. General Rule—no duty to aid
· It’s impractical to expect people to always help
· American tradition of individualism, freedom, stay out of people’s way
c. Nevertheless, some jurisdictions have Good Samaritan statutes

· Exception—Vermont Statute: duty to help unless puts person in danger

· Otherwise, need a duty

D. Ways to establish a duty—Exceptions to general no duty rule

*Jones v. United States—to find guilty must have legal duty. Jury was never instructed that in order to find ∆ guilty of abuse & mistreatment of neglected, jury had to find a legal duty. No legal duty here.
1. Statute—tort law may qualify
a. MPC 2.01(3b)—Liability where duty is “otherwise imposed by law”
b. Pope—D witnessed savage beating of an infant by its mother and failed to come to child’s aid, stayed at D’s house
1. 4 duties in statute—statute that imposes legal duties to children
1. Parent 

2. Adoptive parent

3. Loco parentis

4. Responsible for supervision of the child

2. Not guilty—no omission b/c no duty to come to child’s aid
1. mother was always present—D had no right to usurp the role of the mother

2. D doesn’t fall under duties in the statute

3. Policy—slippery slope—if D responsible despite mother’s presence would allow people to step in and tell mothers what they’re doing wrong all the time—where draw line?
· D was trying to help in 1st place—would discourage people from helping if liable

4. Must have legal duty—not moral duty
5. A person who is not a child’s parent/ caretaker ordinarily can’t be convicted on the basis of a failure to protect the child from abuse by a third party (also Jones)

6. Misprision of felony/ merely failing to report is not a crime but actively concealing a known felony is a crime

2. Status Relationships

a. Usually involve dependence

b. parent to child
· Cardwell—daughter sexually abused by stepfather, the mother (also beaten by man) writes letters but does not stop the abuse—the court held that there was a failure to act b/c the mother did not take appropriate steps to curtail the abuse

i. aid must be reasonably calculated to achieve success
ii. have to be physically capable of doing something

· Carroll—∆ / stepmother charged with child endangerment b/c she didn’t protect child from father in their home (“modern family”)

· Contra: Miranda—∆ / live in boyfriend conviction overturned. Court argued that “modern families” duty should be restricted, otherwise no limits.

c. husband to wife, wife to husband
· Beardsley—∆ didn’t owe a duty to his mistress
d. doctor/ patient 
· Some jurisdictions allow for passive euthanasia/ all jurisdictions do not endorse active euthanasia

i. Barber—D doctors pulled the plug on vegetative patient after receiving consent of the family

1. Tailored duty—have doctor/ patient duty but no duty to perform heroic care

2. The court held that it was a withdrawal/ failure to act but no duty to provide heroic care 
ii. Bland—Doctor ceasing life support because it may be consistent with the doctor’s duty to care for his patient

· Different from giving lethal injection—positive act/ guilty

i. Diff between passive euthanasia/ pull plug—omission, and active euthanasia/ lethal injection—affirmative act

e. Master to apprentice
· used to be that apprentice lived w/ master
· intimacy/ proximity of relationship
· if thousands of employees and 1 supervisor—no duty

f. Ship captain to crew
· have to be on the sea

g. Bartender to drunk customer
· Doesn’t apply to social guests
· Bartenders have duty b/c have profit incentive
3. Contract

a. Nursing home
b. Child care
c. Yoga instructor hypo—if contract that will help then duty
4. Voluntary assumption of care and seclusion
a. Beardsley—couple—longtime lovers, she took too many pills, died, D failed to call for help—found D had no legal duty b/c this was an informal relationship

· problematic—what if long term relationship/ kids—today may not be followed
· slippery slope b/c is there status if one-night stand?

· could find duty for retribution/ deterrence

· could find no duty—perverse incentives—Pope—people might not want to stick around if would be liable for not helping

b. Paradigm case—car accident, child, D takes to home, tells others will take care of child, doesn’t, child dies

5. Create Peril
a. One who culpably places another in peril has a duty to take reasonable steps and assist the imperiled person

b. Michelle Carter—texted her boyfriend to stay in car and kill himself

c. Levesque—∆ started fire, ran away & did not report. Six firefighters die (Note: could also be positive act, but MR may be more intent if you construct AR as omission ( ∆ has more notice when fleeing & not reporting, than accidently setting something alight
d. Evans—∆ supplied drugs, sister OD. (Note: just because they’re sisters, doesn’t trigger duty. ∆ contributed to dangerous situation)
e. Contra: Lisa—∆ sold V drugs, V OD. Court refused liability because not enough notice to ∆ for criminal punishment
6. *Other
a. Note on Possession:

· Generally, there’s a duty to rid oneself of an illegal thing upon notice that it is on your person

· Contra: Bradshaw—∆ was convicted of possession of illegal drugs hidden in truck, but had no awareness of it. *Seems wrong

VIII. Mens Rea
A. Look at (1) statements, (2) actions, (3) motive (this isn’t a MR, but helps to prove intent), to show MR intent

1. If no MR in statute, default MR is reckless

B. Two Approaches
	Common Law
	Equivalents
	MPC

	Maliciously
	
	At Least Recklessness

	Intentionally
	
	Purpose or Knowledge

	     General Intent (intent to commit the act)
	
	Recklessness

	     Specific Intent (intent to cause the result)
	 
	Purpose or Knowledge

	Willfully
	
	Purpose or Knowledge


C. Common Law:

1. Cunningham—∆ almost suffocated his future mother in law when he tore a gas meter off a wall adjoining her building to get the $ from it. TC found malicious to mean “wicked.” Higher court overruled. Found to be negligent
a. Have to find if he acted “maliciously” not in stealing the gas meter but in using the gas to be taken by P. Not acting maliciously b/c doesn’t have awareness of a risk
b. Court defines malice as bottom line recklessness

c. Malice is a common law term that requires either

· An actual intention to do the particular kind of harm that in fact was done (To actually intend the result) OR
· Recklessness as to whether such harm should occur or not (D foresees harm but goes ahead anyway)
· *Does not require ill will toward person harmed

d. Contra: Gray—∆ argued that malice be considered “wicked” or something “evil” rather than a “disregard of the likelihood that damage or injury would result” like in Cunningham (MINORITY VIEW)
2. Faulkner—D stealing rum, lit match to see, boat catches fire, intent to steal rum, not to set boat on fire

a. Court held no malicious act b/c D was unaware of risk—not acting maliciously in setting the fire unless he considered the risk of causing a fire and disregarded it—i.e. unless D acted recklessly
b. Setting ship on fire not probable consequence of stealing rum/ wouldn’t want to set boat on fire when on high seas
c. D was negligent. He had MR for stealing rum, not arson
3. Specific vs. General Intent (Tricky)

a. General: 1 MR 

b. Specific: More than 1 MR ( Bigamy requires not only intent to marry, but intent to marry while aware already married.

D. MPC 2.02(a) – (d) (*Note: If highest one proven, all below it are also proved)
1. Purposely—It is ∆’s conscious object to do something or cause a result (no difference between this & CL)
2. Knowingly—∆ is practically certain that the prohibited result will occur or willful blindness (no difference between this & CL)
a. Ex. Shoot intro crowded circus tent. May not people to die, but practically certain some will

b. Hypo: Drunk driving, Russian Roulette (This one depends, if 1 bullet, then not knowing b/c not practically certain. But if 5 bullets, the knowing 

c. Willful Blindness—Courts have held that willful blindness constitutes knowledge—3 tests (yes difference between this & CL)
· Jewell (COMMON LAW)—D convicted of knowingly transporting 110 lbs of marijuana in his car from Mexico, in concealed compartment that D knew existed, but D didn’t look inside. (Strong suspicion (aka reckless))
i. Jewell = Willful blindness is conscious purpose to avoid knowledge
ii. Most prosecution-friendly test

iii. Not good definition—broad

iv. Jewell standard incriminates people who don’t have high probability of knowledge ( makes high level of mens rea into lower one
1. Kennedy dissent—will render guilty verdicts for innocent people/ even if wasn’t aware (ex. A kid with a gift)
v. Now, Jewell with Global-Tech gloss = Conscious purpose to avoid knowledge while aware of high probability of illegal conduct and deliberately avoid learning fact/illegality

· MPC 2.02(7)—knowledge is established if ∆ is aware of high probability of prohibited fact, unless he actually believes prohibited fact does not exist

i. Usually best test

· Giovanetti (COMMON LAW)— ∆ rented apt to people he knew were gamblers, he had suspicious, but didn’t check to see what they were doing. No requirement to snoop
i. Giovanetti = Willful blindness is active avoidance of knowledge (Active avoidance is a mental or physical effort to cut off curiosity)
ii. Failure to investigate does not create liability

iii. If guilty would convert recklessness into knowledge/ invasion of privacy

iv. No mens rea—no requirement to snoop
v. Narrow—D friendly

vi. Contra: Hereida—∆ argued that she didn’t realize there were drugs in her aunt’s car until she was on highway and it was too late to pull over.

1. Court says have to investigate, even if dangerous. Snoop!

· Use all 3 tests:

i. Hypo: D mover, client says don’t look in boxes, heroine

1. Under Jewell—DID consciously avoid knowledge

ii. Hypo: D moving, client known as drug dealer, tells D has drugs in boxes

1. Guilty under conscious purpose to avoid

iii. MPC—could argue high probability, but problem of finding someone guilty when someone says vague things like top product

iv. Not guilty under Giovanetti
3. Recklessly—∆ is aware of the risk and goes ahead anyway (James Dean/ Michelle Rodriguez)  (no difference between this & CL)
a. Ex. Texting while driving

b. MPC 2.02(4): Where statute is silent, there’s a blanket rule of recklessness.

c. More complete definition:

· 1. D is aware of the risk—subjective
· 2. D disregards the risk—subjective
· 3. Risk is substantial and unjustifiable—(wild card)

i. BUT it needs to subjective b/c if it’s objective then negligence, not recklessness

· 4. Gross deviation from the standard of a reasonable person—objective AKA negligent 

d. Elonis—∆ posted violent wishes of death & murder of his wife on FB. Law said, “it is an offense to transmit in interstate commerce any communication containing any threat …. to injure the person of another.” 

· No MR in statute

· TC found MR was satisfied if ∆ just intended to make statements

i. Standard of TC? MR “didn’t matter”

1. Negligence - ∆ subjective opinion didn’t matter

2. Possibly SL 

· SC overruled saying, awareness must be present (so either knowledge or reckless) 
i. Negligence cannot suffice with an empty statute.

e. Sherry—Doctors who “honestly” believed of age woman consented to sex found to have recklessness MR. ∆ tried for MOF, but no.
· Honest mistake will not negate mens rea as to consent. Must be reasonable and in good faith

· Court convicts using an objective standard for 3rd prong of recklessness. Had the 3rd prong been treated subjectively, D may have not been guilty of crime b/c no MR. However, court treats it objectively, saying no reasonable person would believe the victim consented

· Therefore, this case is negligence and court says it requires at least a reasonable mistake in rape of adult women, to have MOF be a defense

i. *NOTE!!! There is no negligent rape. So we say, this is a manipulation of the 3rd prong of recklessness.

ii. Court also considers that a reasonable mistake may not create a defense AKA this could be SL.

f. Hypo—Emergency room resident/ diagnosed P w/ rare disease, was really poisoning
· Mind games—she didn’t think there was substantial risk b/c was doing what she thought was right

· Use subjective standard for substantial/ unjustifiable risk
· If hold physicians liable for making wrong decision will create perverse incentives—people wouldn’t want to be doctors
g. Hypo—racecar driver convinced can drive fast
· He’s subjectively unaware of the risk
· Different from emergency room physician where don’t want to deter people from being doctors
· People should not drive that fast—no policy reason to use subj standard—should use objective

i. Can’t use mind games to negate own recklessness
ii. Could argue negligent but not good policy reasons to do so 
4. Negligently—No state of awareness.  Failure to perceive a substantial and unjustifiable risk/ A gross deviation from the care that would be exercised by a reasonable person in ∆’s situation ((Homer Simpson)
a. Rarely used for criminal offenses
b. Ex. Talking to someone in car and go through red light

c. Civil vs. Criminal

· Civil: ∆ fails to observe an unjustifiable risk and this failure constitutes a deviation from a reasonable person standard

· Criminal: Reasonable person would have realized substantial and unjustifiable risk, a gross deviation from the standard care

d. Gross criminal negligence is the standard
· harm risked
· ease of avoiding the risk
· reasonable person standard

e. Hazelwood—Oil spill; convicted under GCN. Overturned because criminal penalties will only be imposed when the conduct at issue is something society can reasonably expect to deter. Fear of mingling tort negligence w/ criminal negligence (Original ruling is minority approach)
f. Santillanes—The standard is gross criminal negligence unless the legislature provides otherwise (MAJORITY in MPC & CL)
IX. Mistake of Fact 
A. General Rule: Mistake of fact is a defense when the mistake regards a material element of a crime (∆ must have mens rea as to material elements to be guilty of a crime)
1. Need to know + don’t know ( not guilty

2. Non-material elements are considered jurisdictional elements

B. ∆ makes a mistake

1. First ask, what is the mens rea in the statute?

2. Next Q: Mistake of fact as to a material element will be a defense. Did ∆ make a mistake as to a material element? 

3. Analyze material elements
4. If material, does D have MR as to the elements?

a. Even if you determine element is immaterial, go on and determine if person has MR because if immaterial, then cold be SL

C. 2 approaches—say argument for both and pick best approach

1. MPC—∆ friendly / No SL
a. MPC 1.13 (10)—Does the element go to the harm or evil that the statute seeks to prevent?
· MPC—in asking if element goes to harm or evil, if it is the whole point of the statute—has to be material
· Mens rea must attach to the material element
· If D makes a mistake as to the material element, there is no mens rea and D has a defense
b. Materiality analysis under MPC—look at diff factors to determine whether goes to harm or evil
· Legislative intent of the statute
i. Act so bad the leg. wants high punishment
ii. Protect tender years (child safety)
iii. Perverse incentives
iv. Olsen dissent—high penalty and stigma should weigh in favor of materiality: shouldn’t be SL

· Penalty

i. If high penalty, then likely material
ii. Unfair to put ∆ in prison for so long if no MR
· Public Policy (moral wrongs)

i. Objectives of CJS
ii. Hates SL – D friendly
· Statutory language (MR)
i. If no MR in statute ( Recklessness, not SL (Morris & Staples)
ii. “It is an offense to, at night, purposefully commit arson”—mens rea goes to arson—night is immaterial b/c set off from mens rea

iii. If in statute has mens rea going to element—then if don’t have the mens rea will have defense

· History of the crime (moral wrong)
i. Olsen/ Prince—statutory rape traditionally treated as strict liability

ii. Look at surrounding circumstances in development of statute

c. No gravity analysis (if mistake only goes to the gravity of the offense, then too bad for ∆. If ∆ already knows doing something is illegal, and it turns out to be worse, too bad for ∆. Instead:
· MPC 2.04(2)—MOF defense not available if D would have been guilty of another crime had the situation been as he had supposed. But MOF can reduce the grade of the offense to the situation as he supposed
i. MPC says everything is material: Rejects Lopez gravity analysis
ii. MPC lets you mix MR & AR b/c if committing illegal act and it is worse than you think ( guilty of lower offense
1. Thought stole 1 Twinkie, but stole 2—liable for 1 under MPC, liable for 2 under CL
d. Exceptions to tradition of materiality: Statutory rape traditionally strict liability, jurisdictional fact is immaterial

· MPC doesn’t like strict liability
· strict liability as to age of V for statutory rape if under age 10—but for over 10, reasonable mistake is a defense
2. Common Law (SL)
a. Favors immateriality—generally pro-strict liability
b. Main purpose—safety of public
c. Materiality analysis: Did ∆ make a MOF that negated MR as to element?
i. Harm or evil, more of a struggle
1. Olsen majority made harm or evil immaterial

ii. Legislative intent—
1. Legislative History: Factual circumstances behind the statute

2. Favors harsher punishment to deter from future actions

3. Penalty: Is there a penalty for the crime without that element?

a. Olsen majority provided that where there is a high hazard, SL may be appropriate & this no immateriality—no mistake of fact defense b/c leg. intent was to protect minors
b. Olsen dissent – high penalty indicates materiality. Person with innocent MR different from person who seeks to violate statute.

iii. Policy: Objectives ( war on drugs, child safety, fairness, perverse incentives
iv. History

1. Precedent

2. Staturory Rape (traditionally SL)

v. Language of the statute

vi. Gravity: If element goes to gravity of offense, then that element will be immaterial ( leg. intent and policy come together
1. Lopez—D sells drugs to a minor, doesn’t know it’s a minor—minor is immaterial—no mistake defense—guilty 
a. Too bad for you. Caught on one offense which he knew was criminal, turns out to be worse than expected.
b. If D has mens rea for one crime, but unknowingly commits a greater crime, he is liable for the higher offense
c. Opposite to MPC 2.04(2) which says guilty as to a lower crime MR, gets lower crime punishment
2. Benniefield—D convicted of possession of drugs within 300 feet of school.

a. Court says, if knew he had drugs, doesn’t matter if he knew the 300 feet law.

b. Cites Elonis: Just need evidence of mental state that would separate wrongful from otherwise innocent conduct.
d. Prince—D convicted of taking an unmarried girl under 16 out of possession against the will of her father. 
· D thought she was 18 but she was 14. No MOF b/c age was immaterial in relation to man taking girl from father

· The harm or evil sought (material) to prevent was men taking girls away from their father—forbidden thing (SL). The act of taking the girl away was wrong in itself
· There was no MR language, so recklessness presume. 
e. Olsen—V raped, D thought was over 16 but wasn’t 

· Age/ tender years is immaterial
· Reasonable mistake of age is NOT a defense for statutory rape

· Strict liability for rape of tender yrs b/c want high vigilance
· Strong public policy to protect children of tender age—under 14
· Materiality analysis

i. Policy—special protection for tender years victims/ deterrence/ high vigilance 
ii. 8 yrs for tender yrs, 1 yrs for non-tender yr rape
iii. Olsen says harsher penalty show legislature finds takes tender yrs seriously

· Dissent—harsher punishment if victim under 14 dictates that age should be material—disagrees w/ majority’s use of high punishment, shouldn’t impose strict liability—want retribution v. people who purposely seek to sleep w/ kids not people who didn’t know age
· Most jurisdictions generally do not give defense for mistake of age for tender yrs statutory rape

f. Hernandez—said reasonable mistake to age was a defense to rape—but not for tender years 
D. What kind of mistake creates a defense?

1. Purpose: A person with an honest, even if unreasonable mistake, does not have a purpose – so defense

2. Knowledge: A person with an honest, even if unreasonable mistake, does not have knowledge – so defense BUT then do WB test!! Then could not work

3. Recklessness: If 3rd prong is subjective, then an honest, reasonable mistake will create a defense. But if 3rd prong is objective, then no

4. Negligence: Honest mistake creates no defense

X. Strict Liability—CL (NO MPC)
1. No mental state required/ No mistake of fact or law defense/ D guilty even if honestly believed conduct was proper/ no mens rea needed/ AR enough to be guilty
2. SL exists where key elements are deemed immaterial

3. Can have mistake of fact to a strict liability crime—Lambert 
4. Does the offense conform to a strict liability profile? (Classics ( Highly regulated industries)
a. High hazard
· Usually imposed for public welfare offenses (malum prohibitum offenses)/ can harm the public health/ safety 
i. Sales of impure food/drugs, illegal sales of intoxicating liquor, criminal nuisances, traffic violations
· EXCEPTION—statutory rape
b. Low stigma
· Exception—rape, Olsen, Garnett, B v. D, high stigma but protect children.
i. Garnett—∆ functioned like 13 yr old but was 20. V told him she was 16, but was 13 (Statutory rape, tender years)
1. leg. History & language indicate SL crime, so not even reasonable mistake satisfies. Like Prince
ii. Contra: B v. Director—∆ argued that he honestly believed girl was over 14 when soliciting oral sex. This was plain recklessness for kid in underage oral sodomy case. Murray likened to “Michelle Rodriguez” 
1. Honest & unreasonable mistake creates a defense 
2. (No 3rd prong manipulation so 3rd prong is subjective so, reckless)
iii. Virtually every American court, even when it expresses discomfort with SL in statutory rape, continues to uphold its constitutionality

1. Contra: Guest—Court says SL in stat. rape unconstitutional (like dissent in Garnett) (Very MINORITY VIEW)
iv. Fischer—∆ & V had had consensual contact before. On second occasion, V said no, but ∆ thought they were playing game and continued
1. Court held that where physical, rape is SL
2. Also says perhaps where psychological force, rape is SL.
c. Low penalty (Under 10 years)
· High punishment—usually NOT strict liability
i. 10 yrs is high: NOT Staples, Morisette, X-Citement
5. If mens rea in statute shouldn’t be strict liability—if no mens rea, determine if crime fits strict liability

a. If no mens rea then presume recklessness first and do analysis to determine if fits strict liability profile

b. Evaluating statute to determine strict liability
· It fits strict liability profile
· Legislative intent
· Strict liability is often used for offenses w/ high volume of cases—e.g. traffic offenses
· Language of statute—if no mens rea could mean strict liability BUT not always. Legislature must expressly eliminate MR required for crime
· Public Policy
i. Does it involve a highly regulated industry or a traditional common law offense?
ii. Penalties?

6. Reasons for strict liability

a. Create hyper vigilance

b. Protect certain classes of people—e.g. minors

c. Deter dangerous behavior/ immoral conduct

d. Protect public welfare

7. Problems w/ strict liability—guilty w/o mental state

8. Morisette—junk dealer took stuff from govt bombing range that thought were abandoned, statute to knowingly convert govt property

a. Stealing govt property NOT strict liability b/c high stigma, high punishment, & low hazard
b. Honest mistake of law, in regard to title of property since he thought they were abandoned 

c. Court’s unwillingness to extend strict liability to crimes that were not public welfare offenses

d. The mere omission from a statute of mental intent does NOT automatically make crime strict liability; default is reckless
e. Doing away w/ guilty intent paves path for Prosecution

f. Theft—high punishment/ stigma—10 years
· not strict liability profile
· Theft not public welfare offense
· 10 years is high punishment
9. Staples—D charged w/ statute that makes possession of an unregistered firearm punishable 10 yrs, had automatic weapon but didn’t know
a. No strict liability b/c many people have guns/ guns are part of culture and court unwilling to extend strict liability to crimes w/ high punishment
b. 10 yr punishment high—weighs v. strict liability (S.L. <10 yrs)
c. Even though no mens rea—did not suggest congressional intent that such requirement be eliminated—high punishment attached to violation provided support that a mens rea requirement existed
d. If ∆ is in in possession of an object that is obviously dangerous, then this creates notice that they should investigate the legality of their behavior. Good policy for SL
e. Freed—D in possession of hand grenade, D did not know of law, D still convicted—no tradition of owning hand grenades like guns
10. Baker—D whose cruise control malfunctioned which led to speeding NOT permitted actus reus defense
a. No actus reus can be defense to strict liability 
b. Strict liability crime here—voluntary chose to use the device—D had control of device, not essential part of vehicle 
c. *Similar to Decina positive act
11. X-Citement Video—Porno director permitted good faith, reasonable mistake of fact defense to a strict liability crime, Traci Lords lied about age—was 16
a. Extreme—court made reasonable mistake of fact defense to a strict liability crime despite leg. intent for strict liability

b. Weigh which is more imp—legislative intent to protect minors/ 1st amendment—make mistake of age a defense
c. Justifies decision b/c of constitutional protection
d. Could say immaterial b/c kids/ material b/c Smith
e. Smith v. CA—no liability for bookseller of an obscene book
f. Dissent—protect children
12. Hand grenade
a. Defense—can’t deter people who don’t know have hand grenade
b. If someone has hand grenade but thinks it’s registered—hand grenades are dangerous/ someone should make sure registered
XI. Mistake of Law

A. General rule: Mistake / Ignorance of law is NOT a defense, Marrero, Gardner 
1. Marrero—D arrested for having gun, federal correction officer, misread statute to include him as a peace officer who can carry guns
a. D’s misinterpretation of the law for who could carry guns was not permitted—even though the interpretation was reasonable
b. Key—violation of a weapons statute—no defense
c. Case stands for strong position that mistake of law not a defense
d. No mistake of law simply b/c the D misread the statute, even if honest & reasonable
e. Character—he was out of control at bar
2. Gardner—Misread statute and mistakenly believed that conduct was legal

a. To admit excuse would be to encourage ignorance of the law. Every ∆ would claim he didn’t know his conduct was against the law (floodgate argument: everyone would argue)
B. Exceptions to General Rule
1. Ignorance or mistake of law is a defense if it negates mens rea for the offense—MPC 2.04-1 
a. “Willfully” or “knowingly” AKA π needs to prove that ∆ knew he was disobeying the law
b. Smith and Weiss—mistake of law went to the heart of the matter

c. Conflict w/ Marrero b/c peace officer was key element—but Smith and Weiss involve innocent actors, where Marrero looks less innocent
d. Smith—D removed stereo wiring he thought was his, offense of intentionally damaging another’s property
· D given mistake of law
· Knew was illegal to steal/ Not that didn’t know of law but misunderstood: “property of another” is heart of the matter---belonging to another is material—D thought it was his own property 
· Exceptions where D looks innocent
· Similar: Varszegi—Commercial landlord took tenants items because tenant defaulted, and D thought it was his stuff now

i. A mistake of law can be defense even if unreasonable!

e. Weiss—D’s charged w/ kidnapping b/c they seize a person they believe to be a murderer—Statute requires D act w/ intent to confine w/o authority of law—B/c D’s mistakenly believed they had authority of law to seize murder suspect—they lacked the necessary mens rea for kidnapping (innocent conduct)
· Use policy to determine whether D is required to know he is engaging in illegal conduct

2. Complex codes

a. If the offense is a violation of a complex code, D will have mistake of law defense
b. Mistake of law is a defense if the statute itself is material: esp. if “willfully” is in statute
c. Can’t have system where prosecute for tax code violation—complex—many people make mistakes in codes
d. Cheek v. United States
· Statute said willfully failing to fire tax return—statute is material 
· When statute bears willfully in language, strong argument in favor of MOL. However, Cheek is undermined by exceptions cases below. 
· No mistake of law defense for saying tax laws are unconstitutional—civil disobedience/ knows duty/ intentionally didn’t fulfill--NOT mistake of law
i. If a D knows what the law requires but simply disagrees w/ the law, the disagreement is NOT a mistake of law defense
· Has defense that didn’t know wages were income b/c of complexity of tax code—didn’t willfully violate a known legal duty/ claimed didn’t know of the duty—mistake of law b/c honestly believed the tax law did not apply to him
· Mistake need not be reasonable—only honest
· A mistake of law will be a defense to a crime if it negates the specific intent required for conviction
· Mistake of law defense if statute itself is material
· MPC 2.02(9)—the law itself is usually not material
e. Liparota—Court permitted mistake of law for D who tried to redeem food stamps at an “unauthorized” store—statute material—must have knowledge of the law
· Mistake of law is a defense for welfare code/ food stamps otherwise would criminalize abroad range of apparently innocent conduct
3. Complex Code Exceptions: Dangerous Offenses to people or environment: MOL is not a defense even if willfully if dangerous.
a. International Minerals—not knowing that prohibited corrosive chemicals were being transported ( No MOL
b. Overholt —Tainted water drinking ( No MOL
c. Ansaldi—Prohibits selling chemical compound GBL (date rape drug) ( No MOL
4. Exception ^ (Omission)
a. Lambert —Creates MOL defense where there are regulatory offenses involving omission
· D in violation of felon registration statute/ didn’t register b/c her conviction was only misdemeanor in other state
· This is a perfect storm (Based on conviction status, based on where you live, etc.) A lot of factors that one may not know.

· Usually once law is on books you are expected to know it, but here have ignorance of the law was a defense—not fair to convict—bring up in analysis if someone doesn’t know if a law
· Fact specific/ exception applies where—D’s conduct is PASSIVE, no reasonable means of notice, regulatory offense
· At odds w/ MPC—MPC considers all published laws to provide notice
5. MPC (Estoppel) Defenses—limited—D is officially misled as to the law—where law permitted conduct at time of commission get defense
a. MPC 2.02-9—law itself is usually not material unless legislature provides 
b. MPC 2.04(3)(a)—D will have a mistake of law where D does not have actual notice of the law and it has not been published or otherwise reasonably made available—“constructive” knowledge
· Once it is enacted and published—doesn’t matter how long after commit offense—it is enforced
c. MPC 2.04(3)(b)
· i—Where D acts in reasonable reliance upon a statute later determined to be erroneous or overturned
i. defense where statute permitted behavior then was changed
ii. MPC permits mistake of law where the D relied on official statement of law later deemed to be erroneous or invalid 
iii. A mistake of law NOT defense if D misread the statute—Marrero 
· ii—Acting in reasonable reliance on a judicial decision, later determined to be erroneous or overturned
i. Albertini—Protester on military base. Had judgement from 9th circuit saying he could protest. When SC reversed, they said retroactive prosecution & conviction was allowed because there was split circuit decisions that he could have relied on.
· iii—Administrative order or grant of permission statement from an administrative agency e.g. IRS or the INS later erroneous
· iv—Official interpretation of the law by a public servant charged w/ responsibility for the interpretation, administration, or enforcement of the law defining the offense later erroneous 
i. applies to HIGH ranking officials—not police but refers to attorney general
ii. relying on advice of lawyer is not sufficient unless the advice negates mens rea
6. Cultural Defense—unpopular, policy, sexist/ child abuse
a. Affording excuse for foreigners who violate the law by actions acceptable in their native culture

· Pro: ∆ isn’t as blameworthy if normal in their culture

· Con: Not utilitarian, or American

b. Not absolute defense but sometimes mitigating for sentencing
c. Reasons not to use: 
· Sexist: condoned rape, murder of unfaithful wife
· Used in bad ways: child abuse, kids/ women often victims
· Slippery slope
C. Hypo—nurse transporting morphine in violation of law

1. Defense: Enacted law not to sell drugs illegally

2. Prosecution: But nurse should have checked—highly regulated industry

3. In determining whether mistake of law

a. Smith—doesn’t apply b/c she knew she had morphine

b. MPC defenses—doesn’t apply b/c law didn’t change

c. Lambert—doesn’t apply

4. No exception—D is in highly regulated industry—on notice
Homicide

· Homicide is any unlawful killing of another human being

· AR – Killing, MR (depends on grade of homicide), Circumstances (another human being)
· Murder is any unlawful killing of another human being with malice aforethought. 
· Intent to kill / cause SBH, callous disregard for human life; gross recklessness, killing during the commission of a felony, provocative defense doctrine
· Must have actus reus/ mens rea/ causation
XII. Common Law Murder
A. Murder 1

1. Mens rea— willful, deliberate, & premeditated killing, exception is FM1 (don’t need premeditation)

2. No time is too short: premeditation can be formed in a fraction of a second

3. Rationale for premeditation standard:

a. People who deliberate are more dangerous and more deterrable 
4. The more motive one has, the more it looks premeditated

5. 2 Approaches
a. 1st approach (Purpose to kill)): Carroll, Young, Ernest  (Try this after Guthrie/Anderson)
· As long as the prosecution proves that ∆ acted with the conscious purpose to kill V, jury can find premeditation (easier to prove premeditation with this approach)
· No time is too short: premeditation can be formed in a fraction of a second
· Carroll—5 minutes between fight and homicide is enough time for premeditation, M1
i. H shot W after fight that lasted several hours/ in bed/ wife was abusive to children

ii. Premeditation to be determined from circumstances

1. Look to D’s words or conduct, use of a deadly weapon upon a vital part of body, circumstances
iii. Premeditation means: ∆ acted deliberately or with purposeful conduct

· Earnest— “brief space of time” is enough to form premeditation
· Young—premeditation can be formed when pulling the trigger/ fraction of a second

i. D & Brothers were playing cards when fight broke out. D fired shots.
· *These cases arguably erase distinction btw M1 and M2 and make it easier for prosecution to prove premeditation 
b. 2nd approach (Purpose to kill + Preconceived Design): Guthrie/ Anderson
· Cases that emphasize need for time for premeditation, give meaning to distinction btw M1 and M2 (which requires higher standard of proof for pre-mediation)
· Cold-blooded, contemplative, calculated killing
· Guthrie—dishwasher stabbed another for hitting nose w/ rag
i. Can’t be sudden impulse. Requires “some period” btw formation of intent to kill and the killing for reflection/ deliberation 
ii. Can’t be spontaneous/ non-reflective

iii. Otherwise, eliminates distinction btw murder 1 and 2—disdain for the Earnest approach 

iv. The court did NOT take into account his unusual obsession/ mental problems/ anti-Semitism

· Anderson—motive, method, and planning indicates M1
i. Man murdered 10 yr old girl, found nude/ 60 wounds, given M2 b/c insufficient evidence of premeditation
ii. 3-part test for evidence of premeditation/ deliberation (If have these, solid case for M1 under both Carroll & Guthrie)
1. Planning— Facts regarding D’s behavior prior to killing that might indicate a design (maps, purchasing supplies, waiting for certain day)
2. Motive—Facts about ∆’s prior relationship with V that might indicate reason to kill (Classics: jealousy, bitterness, prior dealings)
3. Method—Evidence that the manner of killing was so particular & exact that ∆ must have intentionally killed according to preconceived design (Classics: rope, strangulation, execution style, deadly weapon on a vital)
· Forest—Son killed terminally ill father in “mercy” killing. Still M1 because meets motive, method, & planning.

6. 3 Types of Murder 1

a. Per se premeditated killings: perpetrated by means of:
· Using destructive device/explosive
· Weapon of mass destruction

· Knowing use of ammunition designed primarily to penetrate metal or armor

· Poison

· Lying in wait

· Torture

b. Felony Murder: When killing is committed in the course of an enumerated felony (see Felony Murder)
· Arson, rape, carjacking, robbery, burglary, mayhem, kidnapping, train wrecking, various forcible sex acts & sex acts with minors

c. Other kinds of willful, deliberate, and premeditated murders
· CL M1 and MPC murder

7. Defenses to Premedication (cannot form cool, deliberate thoughts)

a. Diminished capacity

b. Intoxication 

B. Murder 2
1. Catch-all (all other killings with malice w/o premeditation)

2. Malice = deliberate intention to kill, abandoned & malignant heart (AKA “gross recklessness” (without intent), & FM2
3. Mens rea: bottom line abandoned and malignant heart 
4. Look to cases—2 kinds of M2
a. Fleming, Malone, Jeffries, Watson—“depraved heart” (lack of awareness, coupled with dangerous conduct can qualify for murder)
· Malone/ Fleming—extreme
i. Malone—D convicted of M2, Russian Roulette performed on child

1. game suggests substantial and unjustifiable risk of death (high risk of death / no social utility)

2. No intent to kill is required for M2

3. Malice can be shown by “gross recklessness”—an intentional act in wanton disregard of human life ( malice

4. Abandonment / malignant heart does NOT require subjective awareness.
ii. Fleming—Drunk driving, 70-100 mi/hr, on the wrong side of the road, guilty of M2

1. very dangerous driving will be M2—here driving 70-100 miles/hr the wrong way is very dangerous

2. Malice can be est. by conduct which is reckless/ wanton and a gross deviation from standard of reasonable care, jury found D was aware of risk drank (no need to show subjective awareness) and drove & that ∆ demonstrated a disregard for human life. 

3. “One degree” separation between M2 & manslaughter
· Jeffries/ Watson—less extreme (These blur the line between involuntary manslaughter & murder)
i. Jeffries—D gets M2 b/c was had previously been convicted of drunk driving, court ordered to attend AA & conditioned probation on him stopping 

1. refusal to heed warning shows extreme indifference to human life b/c aware of danger, obj. standard for 3rd prong

ii. Watson—D deemed to have malice b/c he drove to a bar & knew of hazards of drinking and driving after

5. Can be w/o intent—drunk driving/ Russian Roulette
6. Blurry distinction btw M2 and involuntary manslaughter
a. Policy argument
b. Essentially wanton/ reckless in Welansky is gross recklessness in Malone BUT diff is policy—retribution/ disgust
c. Difference is degree of malice/ recklessness
d. In Malone killing was accidental, but court treated 3rd prong obj. rather than subj so found that the boy acted recklessly even though didn’t have subj. awareness of risk

C. Voluntary Manslaughter—Heat of Passion
1. Intentional killing that is mitigated by reasonable passion (emotions mitigate deliberation)
2. Murder may be mitigated to manslaughter when the D demonstrates he was provoked to kill ( Triggering event from V
3. Doesn’t require malice

4. Requires—3 tests, D must show
a. Actual Heat of Passion (Subjective)
· ∆ has to be in disturbed state / provoked
· Maher—D was in great perspiration
i. Visibly manifesting distress—sweating, screaming
b. Adequate Provocation—Objective
· General rule: Reasonable person objective test (*As long as a reasonable person, can find, then goes to jury to decide)
i. Stricter than MPC
ii. Voluntary man. limited to situations in which a reasonable person would be provoked
1. Maher—standard for “reasonable person”, adultery reasonable, w/o consideration of facts specific to D (Ordinary man standard / Can’t tailor – Strictest standard)
a. Wife was having an affair. After hearing from 3rd party, ∆ killed V
b. Here, words combined with seeing wife walk with supposed lover in woods, is enough
c. Rumors of adultery was adequate provocation—shows sometimes rumors adequate and adultery is adequate provocation

2. Contra: Giroaurd—V makes low blows about ∆ sexuality (verbal attacks)

a. Here, words alone are not enough to sufficiently meet adequate provocation and be charged with manslaughter. 
b. Words not enough to mitigate from M2 to manslaughter, so get M2.

c. Also sets forth classic list of HOP:

i. extreme assault/ battery, mutual combat, illegal arrest, injury or serious abuse of a close relative, sudden discovery of adultery, etc.
iii. Ordinary Man Standard Expanded:
1. Age & Sex
a. Camplin: Data point: for expanding reasonable person test to look at “age and sex”
i. would a reasonable person of the sex and age of D have been provoked?
ii. Race is not part of reasonable person standard under Camplin
iii. e.g. reasonable boy instead of reasonable man
iv. Objective physical characteristics—but does this include mental retardation? 

2. Battered Woman Syndrome (BWS)

a. McClain prohibited consideration of BWS for reasonable person (MAJORITY)
b. Contra: Felton—can consider

3. Depression

a. Klimas forbade depression or alcoholism​- can’t admit evidence of depression after months of conflict between ∆ and V.
4. PTSD

a. Steele said vet from Vietnam PTSD inadmissible
5. Culture

a. Masciantonio—Australia, says culture and race included

i. Not U.S. approach

6. Homophobia

a. Perhaps
c. Insufficient cooling time
· Both subjective and objective test
· Too long a lapse of time between the provocation and the act of killing will render the provocation inadequate, and deprive ∆ of a right to instruction of voluntary manslaughter
· D must show there was inadequate cooling time btw the provocation and D’s response—Prosecution will argue sufficient cooling time
· D must not have cooled down, and a reasonable person would not have cooled down either
· Short cooling times—enough to preclude vol. man.
i. Maher—1/2 hr. sufficient. That is, could be voluntary manslaughter
ii. Gounagias—D was sodomized by V and teased, 2 weeks later killed him

1. 2 weeks after event is sufficient cooling time (too long)

2. the provoking event had occurred 2 weeks before the killing and was adequate cooling time

3. courts unwilling to extend “rekindling” of prior provocation

4. could argue that time escalated passion or gave time to plan

iii. Bourdeaux—maternal rape 20 yrs earlier, party earlier in the day found out, then “well after” the party, is the killing

1. Few hrs is sufficient cooling off (too long)—no heat of passion instruction—the revelation of rape occurred much earlier in the day than the murder

2. Lack of instant incitement 
iv. LeClair—several weeks of suspicion of wife’s infidelity, sudden confirmation, strangles wife, no manslaughter instruction

1. Weeks of suspicion was sufficient cooling off period

· Long
i. But Berry—20 hrs of “simmering” ok for manslaughter/ insufficient cooling time, passage of time served to aggravate rather than cool
5. What about when a bystander/ non-provoker is killed? 
a. Common Law—Traditionally cuts off voluntary manslaughter when non-provoking bystander is killed
· Scriva—D observed an auto driver knock down/injure his daughter, D/ dad brandishing knife killed bystander who tried to stop him from killing the driver
i. No heat of passion/ no voluntary manslaughter
ii. *Could work under EED for MPC
· Spurlin—D killed his wife after a fight about their respective infidelities, then killed son
i. No heat of passion/ no voluntary manslaughter
ii. *Won’t likely get EED under MPC either
· Verudgo—(CA) provocation must be caused by V or be conduct reasonably believed by ∆ to have been engaged in by V.
b. But Mauricio—mistaken identity as to bouncer who beat D, HOP instruction given, give voluntary manslaughter instruction 
· EXCEPTION
· Only applies for mistake of identity
6. What about if ∆ starts fight? 
a. CL traditionally bars voluntary manslaughter if ∆ started it.

· Johnson—says can still get vol. manslaughter
b. MPC is more lenient

D. Involuntary Manslaughter

1. Unintentional homicide generally requires bottom line gross criminal negligence (Bateman & Barnett) (could also have mere recklessness w/o malignancy or misdemeanor manslaughter) (*If recklessness gets to malignant heart levels, then M2)
a. Can prosecute for involuntary manslaughter—gross criminal negligence, misdemeanor manslaughter even if prosecution cannot prove acting grossly negligent 

b. Substantial and unjustifiable deviation from reasonable person
c. Typical cases of GCN: D violates safety codes/ uses inherently dangerous instrumentality 
d. can get w/ or w/o subj. awareness of risk—w/ if not bad
2. No GCN if not foreseeable by reasonable person
3. Two Tests: On the facts (4 part test) & Unlawful Acts Doctrine

a. 4 part test for gross criminal negligence—unreasonable risk to human life, objective test, determine would ordinary person have realized the risk and then is negligence gross?—analyze social utility of conduct v. magnitude of risk
· Great risk of harm
i. Drunk driving
ii. Use of an inherently dangerous instrumentality
1. knives, guns, drugs
· Effort required to alleviate harm
i. If effort is small, them more like GCN
ii. Welansky could have allowed doors to open
· Foreseeability of risk of harm
i. Must be reasonably foreseeable

· Benefit to society of behavior (cost/ benefit)
i. Heimlich? drunk driving?
ii. Gross negligence when there is little social utility of D’s actions—the risk does not outweigh social utility of conduct
· CASES:

· Welansky—gross criminal negligence

i. Night club operator blocks doors for $ motive where club is filled w/ flammable materials
ii. D guilty of GCN involuntary manslaughter b/c blocked fire exits to club he owned even though no awareness of risk and not present at time
iii. No subjective awareness of risk b/c ate dinner there every night, if knew danger wouldn’t be there so much
iv. Even if D didn’t realize the danger posed by conduct, he is responsible if an ordinary person would have been aware of the danger—gross negligence standard 
v. Court does not require subjective awareness of risk—If D is so stupid/ heedless that he did not realize great danger, then counts as wanton/ reckless conduct if ordinary man would realize danger
vi. *If D is violating business codes, good indication of GCN
· Williams—civil negligence

i. D’s convicted of involuntary manslaughter for civil negligence where Indian D’s fail to take child to doctor where there is evidence of gangrene

ii. Court convicted of involuntary manslaughter using civil negligence standard—a reasonable person in D’s situation would have taken care of the child
iii. Even though were afraid baby would get taken away guilty—shows problem in using reasonable person obj. test (BUT, no tailoring allowed here)
iv. Proximate cause- when did the duty to furnish medical care become activated? ( Affirmed manslaughter

b. Misdemeanor Manslaughter AKA Unlawful Act Doctrine—common law theory
· Means: A misdemeanor resulting in death can provide a basis for an involuntary manslaughter conviction w/o additional proof of gross recklessness or negligence

· Killing committed during misdemeanor = SL for involuntary manslaughter
· Merger doesn’t apply b/c doesn’t impute malice

· Ex. Run a red light, speed, car crash & kills (can have MM and be punished less than one 1 w/o any proof of GCN.

· 3 limitations for Misdemeanor Manslaughter

i. Proximate Cause—only limitation that must exist ((1)“But for” D’s actions, would V have died? (2) Was death foreseeable?)
1.  Williams—where D fails to get driver’s license, no casual connection where he hits someone. The absence of license had nothing to do with killing. 

2. Must have causal connection btw the misdemeanor violation and the death that occurred 

ii. In some jurisdictions, a violation must be malum in se

1. In “malum in se” offenses are bad in and of themselves

a. morally wrong

b. theft, violent crimes

2. vs.  “malum prohibitum”—regulatory offenses do not trigger misdemeanor manslaughter rule

a. Regulatory codes

i. Ex. Garbage code requires ∆ to leave out garbage for pickup; ∆ does not; garbage piles up; V trips over pile & dies. 
ii. No misdemeanor manslaughter because regulatory offense, not malum in se.

3. Why have this limitation?
a. To avoid “stacking” SL on SL

iii. Dangerousness

1. Violate safety codes
2. Some jurisdictions only apply to violations that are inherently dangerous
3. Misdemeanor must be dangerous in the facts of its commission
XIII. MPC Murder
A. MPC does NOT have degrees of murder—all intentional killings are murder
B. MPC allows for much greater consideration of subjectivity 

C. Murder:  MPC 210.2 = Recklessness + Plus Factors (Malone/Fleming Analogous Data Points)
1. Murder: Purpose, knowledge, or recklessness under circumstances manifesting a disregard for the value of human life

2. 4 prong test for recklessness

a. D aware of risk?

b. disregard risk?

c. risk substantial and unjustifiable?

d. gross deviation?

*First ask whether D was reckless then: disregard for the value of human life?

· Malone would probably qualify as recklessness plus
· Recklessness plus and “depraved heart” are very similar

3. Similar analysis to common law M2

4. Dufield—∆ was convicted of recklessness + murder during brutal homicide where ∆ was intoxicated

a. ∆ said “yes, voluntary intoxicated is immaterial as to recklessness as to possibility of death, but not as to “under circumstances manifesting extreme disregard for human life”

b. Court says doesn’t matter, judged from objective standpoint. ∆ can receive reckless + murder where intoxication deprived ∆ of awareness of degree of risk/harm being waged

D. Manslaughter:  MPC 210.3 = Recklessness & NO PLUS FACTORS 
1. Under MPC homicide is manslaughter when it is committed recklessly

2. Manslaughter: 2 types
a. Plain recklessness—4 prong test 

· Hall—∆ was an experienced skier, who was going fast, lacked control, used improper technique, collided with another skier & killed him

i. Court says it is true that most fast skiing does not create a high degree of risk, but here it did because of above factors. 

ii. Court found for recklessness

· Unique Cases That Don’t Qualify as Murder but Have Ghastly Facts

i. Taylor—∆ hit attacker, wrapped her head in plastic bag, and abandoned her. Suffocating her while unconscious

1. Court says insufficient for murder, manslaughter instead

ii. Prindle—∆ started a high speed chase in snowplow, ran 5lights, killed driver of oncoming car

1. No murder (reckless manslaughter); This would be involuntary manslaughter under CL

b. Extreme Emotional Distress—2 elements (Doesn’t have such strict provoking defenses like CL)
· (1) D suffers from EED (subj) for which there is a reasonable explanation or excuse
i. reasonableness is from the viewpoint of a person in D’s situation under the circumstances as he believes them to be, but not a reasonable extremist (like someone who has grown up with extreme trauma, like terrorist or cult like activity) —flexible, not completely subj.

· (2) Was D operating under extreme emotional distress?

i. reasonableness is from the viewpoint of a person in D’s situation under the circumstances as he believes them to be—flexible, not completely subj.

ii. Can consider things like “blindness, shock from traumatic injury, and extreme grief,” NOT moral idiosyncrasies
1. Perhaps depression, PTSD

· Casassa—Data point, D lives in apt building of V, disrobes in bed etc., V didn’t accept gift, he was upset, stabbed V

i. No extreme emotional distress defense b/c of bizarre conduct

ii. While D was in subj. EED, the reaction was peculiar to him/ not reasonable (so this is staying, this is still objective)

iii. Personality disorders—hatred/anger/extreme reactions are not sufficient excuses for EED however, could look at mental/emotional health issue for reasonable explanation of reaction and partial defense
· No cooling time in EED

i. Elliot—no triggering event required for extreme emotional distress, 

1. D afraid of brother, killed him, gets emotional distress instruction w/o triggering event, for EED don’t necessarily have to commit in hot blood stage, for MPC brooding for a long-time w/o provocation can get EED, no cooling time requirement

2. EED different than HOP (don’t need “hot blood” or “cool off” time

3. EED can be brought about by significant mental trauma, that has brewed for a period of time, without any seemingly provocation

ii. White—Simmering is fine, but no trigger needed like in CL

1. Wife was angry at financial difficulties, tried to run over husband

2. Court said EED denied because wife’s loss of control must be in reaction to a highly provocative triggering event

iii. Walker—Words alone sufficient per DISSENT, but not enough per majority
1. Drug dealers fought over money, killed one another.

2. Dissent thought that EED should have gone to jury
3. Diff from Common Law

a. MPC—doesn’t require specific act of provocation—it is sufficient if the D was acting under EED

b. More subjective viewpoint of D

c. No cooling time required (so long as you are in EED)
d. Mental problems may be considered

e. MPC—non-provokers do not automatically preclude manslaughter instruction

f. MPC doesn’t bar voluntary manslaughter if bystander is killed (No formal barriers unlike CL)

g. Could consider BWS?

h. If get weapon—no extreme emotional distress 

i. No heat of passion/ emotional distress for homophobia

j. If shoot bystander can still get manslaughter in MPC
E. Negligent Homicide 210.4 (No subjective awareness, but GCN) (Williams/Welansky Analogous Data Point)
1. Same 4-part test as in gross criminal negligence for common law

2. Substantial/ Unjustifiable deviation from the standard of a reasonable person

3. D acts w/o awareness of risk

4. While a person who has subj. awareness of risk may get involuntary manslaughter if not very bad, a person who has subj. awareness under MPC is candidate for reckless manslaughter but not negligent homicide

5. MPC cannot consider temperament, heredity, intelligence

XIV. Felony Murder
A. Basic doctrine: If D causes the death of another, unintentionally, by an act done in committing or attempting to commit a felony the D will be guilty of murder

1. No MR required for murder (i.e. intent to kill or cause grievous bodily harm)

B. Punishment over a year is a felony
C. Rationale for FM:

1. Deterring felons from killing, even accidentally

2. Vindicating society’s loss when a felony result in death (retribution)

3. Easing the prosecutions burden in cases where ∆may have killed intentionally but claims it was accidental (incapacitation) 

D. Critiques of FM:

1. A person cannot be deterred from committing an accidental act

2. A harsher punishment levied against a ∆ who accidentally causes a death is capricious and an unfair imposition of increase liability on the unlucky felon

3. FM doesn’t reflect ∆’s actual MR since no intent to cause death

4. shortcut for prosecution to prove murder—don’t have to prove intent

5. Must have policy/ fairness discussion b/c high punishment w/o mens rea

E. Common Law Approach (SL Killing;retributive)
1. 2 kinds: FM1 (Legislative category - enumerated) and FM2 (Judge made doctrine – non-enumerated)
a. Where homicide occurs during the commission an enumerated felony, D will get FM1—strict liability 
· CPC 189

i. arson

ii. rape

iii. carjacking

iv. robbery

v. burglary

vi. mayhem—cutting off body part

vii. kidnapping

viii. train wrecking

ix. sex acts w/ minors

b. Main limitation is causation, all are inherently dangerous, strict liability 

c. FM2: provides that where homicides occur during the commission of non-enumerated felonies can lead to a FM2 conviction (Phillips)
2. Serne—D found NOT guilty of FM for setting house on fire (arson) to collect insurance on property and retarded son (Foundational case)
a. Court instructed jury to find ∆ guilty, however, they did not be/c TC judge expressed doubts about the scope of FM. He wanted to limit the doctrine of FM to “inherently dangerous” & “causation”
F. MPC Approach 210.2 (Doesn’t have FM, not SL, but has shifting of burden) *Not in CA Penal Code
1. Where a murder occurs during these felonies: robbery, rape, arson, burglary, kidnapping, felonious escape (from prison), recklessness + is presumed. *may be disproven but burden of proof shifts to the D
a. Meaning:
· It creates a rebuttable presumption of recklessness in circumstances manifesting an extreme indifference to the value of human life

i. Must prove the felony occurred and the homicide occurred—then presumption of recklessness which may be rebutted by D (Different than CL SL ( It deprives the prosecutor of the burden of having to prove recklessness +, NOW, ∆ must DISPROVE the presumption of recklessness +
· No mayhem but felonious escape 
· Include this in analysis of FM

G. FM analysis: to prove FM:
1. 1st have to prove D committed a felony—show D satisfied elements of the felony
2. During the course of the felony, the D or a co-D caused death

3. Then show whether any limitations to FM apply
a. Prosecution must show the felony is inherently dangerous, the underlying felony does not merge into the homicide, and the death occurred in furtherance of the felony 

4. If limitations do apply and no FM, do actus reus/ mens rea analyses 

H. Limitations on FM—have limits b/c anxiety over FM, eliminates malice/ mens rea while high punishment, do limit analysis for FM1 and FM2
1. Causation: is the death caused by the commission of the felony – Applies to FM1 & FM2
a. Felony must be causally related to death—Stamp, King
b. Cause—there must be both actual and proximate cause
· But for the D’s felony, would death have occurred?
· Proximate Cause: Was the consequence foreseeable?
i. make exception where have vulnerable victim

c. Stamp—vulnerable victim is causally connected, FM liability in robbery case, D robbed a store and store owner had heart attack, D liable for his death

· FM doctrine is not limited to those deaths which are foreseeable

· Take the victim as you find him

d. Contra: King—plane crashed while transporting drugs, no FM b/c having drugs in plane did NOT make death more likely

· If had flown low to avoid getting caught then would have causal liability/ proximate cause
· No FM b/c underlying felony had no direct causal relation to the deaths

· The plane would have crashed regardless of the drugs

· Coincidence will not give rise to finding of proximate cause

2. Inherent dangerousness—limit on FM2
a. Precludes the least serious types of felonies from eligibility for the FM murder doctrine

b. All FM1 enumerated felonies are inherently dangerous 
· Inherent dangerousness must be judged in the abstract (CA approach/MINORITY APPROACH)—Phillips, Howard, Burroughs, Henderson
· Look at the class of the felony itself, not the particular facts of a case

· Felonies must be dangerous in the abstract

· If there are a number of cases where the felony may be committed non-dangerously—it is not inherently dangerous

i. Phillips—No FM b/c underlying felony grand theft medical fraud (theft by deception) is not inherently dangerous to human life in the abstract
1. D committed fraud on parents of a sick child, who died
ii. Howard—No FM b/c traffic violations committed in fleeing from police, could be not inherently dangerous, like driving w/ suspended license (Instead prosecution needs to prove usual elements of homicide)

iii. Burroughs—No FM b/c practicing medicine w/o license is not inherently dangerous because of ∆ mental illness.

iv. Henderson—Judge inherent dangerousness based on the whole statute, false imprisonment not inherently dangerous b/c there are ways to commit the crime not dangerous to life
· Inherent dangerousness judged “on the facts” (MAJORITY) – Hines, Stewart, Serne
i. Hines—∆ was hunting and shot V, mistaking him for a turkey. Convicted of FM based on underlying felony of possession of firearm by a convicted felon. Majority says foreseeable risk of death.
1. Dissent disagrees, says not inherently dangerous, not a high probability of death & not life threatening state of mind?
ii. Stewart—∆ was intoxicated on crack/cocaine. Child died because of lack of care/food.

1. Convicted on FM because child neglect had been made felony by statute.

3. Independent Felony Limitation (Merger Doctrine)
a. Merger doctrine blocks some of the most serious felonies from FM application

b. If the underlying felony (one with malice) is an integral part of the homicide itself, the FM is not applied. If underlying felony is merely a step toward causing death, it merges with resulting homicide & can’t be FM.
c. Rationale:

· Prevents collapsing all homicide grades into FM: W/o IFL, any manslaughter would automatically be murder b/c death occurred during commission of felony AKA manslaughter

· Prevents confusing jury with regard to issue of intent: If the prosecution must prove intent for underlying FM, then FM would relieve the burden of proving malice for murder

· Prevents using FM where it can provide no independent deterrence: If one the rationales for FM is that it may deter wrongdoers from committing felonies in a dangerous manner, the felony triggering the rule must be one the ∆ can choose to perform violent or nonviolent (e.g. robbery v. theft)

d. Does the felony merge? 
· Traditional Test (Ask 2 Questions:
i. Is the felony integral to the death? (AKA one course of conduct: “smash killing”)
1. Mattison—∆ supplied methyl alcohol to fellow inmate, who dies.

a. Not a smash killing, not integral, no merger limitation, FM can be had
2. Burton—∆ killed V in course of committing armed robbery

a. Ordinarily, robbery does not merge for purposes of the FM doctrine, b/c its independent purpose of preventing the taking of property by force.

b. Court says not integral, no merger limitation, FM can be had

3. Contra: Ireland— There cannot be FM liability doctrine where the felony is integral to the death (basis for merger limitations)
a. D kills wife, underlying felony was assault w/ a deadly weapon, integral to the death—no FM

b. Underlying felony is a step toward causing death

c. If all assaults w/ deadly weapons that led to death were punished FM, then no more voluntary manslaughter

4. Contra: Wilson—D “assaults with a deadly weapon” (felony) broke into wife’s house to kill her.

a. No FM because the predicate felony was necessary to the homicide. 

b. This could work to erode FM1 (Enumerated offense). Under (, this would qualify SL for FM1.

c. SC reversed this saying that enumerated felonies would never merge then.

5. Most courts reject Ireland & Wilson very far because:

a. All killings committed w/ a deadly weapon in the course of enumerate felonies could no longer be convicted as FM1 

b. There is a significant difference between deaths resulting from assaults w/ deadly weapon, where the purpose of conduct was the very assault which resulted in death, AND deaths resulting from conduct for a independent felonious purpose, such as robbery or rape, which happened to be accomplished by a deadly weapon.

6. If it is integral, is there separate felonious purpose to commit felony? If so, can’t have merger, might have FM
7. (AKA does ∆ commit felony for a purpose other than the purpose to commit assault that led to death?) (intent to rape, intent to steal…. sex, money are classics)

8. Robertson—∆ claimed to only be trying to scare V.  Shot and killed someone he thought was trying to steal his hubcaps
a. At first glance, this looks like perfect merger case. The felony involves an assault, which is integral to death, and there is no separate felonious purpose.
b. BUT, court says, no not merger because purpose was to scare, not kill
c. *Later reversed in Chun
· New Test (Under Chun)

i. When the underlying felony is assaultive in nature, the felony merges w/ the homicide and cannot be FM
1. Assaultive = involves a threat of immediate violent injury
ii. Chun—∆’s shot into another car from their moving car, killed V’s.
1. Under Robertson could have tried to say they were just trying to scare, therefore could have FM
2. BUT Chun says no, the offenses have assaultive 
· Merger: to preserve voluntary manslaughter/ malice analysis
i. Prevents all smash killings from being FM
ii. Nearly all murders involve aggravated assault/ “smash killing”, common way to kill—candidate for voluntary manslaughter—to make any death that occurred during the course of an assault FM would eliminate vol. manslaughter and contravene legislative intent
iii. Otherwise juries would be deprived of finding malice

· If merger, no strict liability—look at facts and determine if there is malice
4. In furtherance? Limit to FM/ 3 approaches
a. In furtherance doctrine—unanticipated actions by co-felon which are not in furtherance of the common purpose of the felony, are not subject to the FM doctrine
· (1) Agency Theory: Only killings done by ∆ or co-felon qualify for FM; does not cover deaths committed by others/ bystanders
i. ∆ friendly

ii. Does not need to be specifically foreseen

iii. Canola—storeowner trying to resist robbery shot 1 of 4 robbers, ∆ was not guilty under FM b/c the death did not occur by his hand or that of one of his agents/ co-D’s; rather, the death was the result of an act by the V
· (2) Proximate Cause Theory: Some courts are willing to apply the FM doctrine to deaths beyond those directly caused by ∆ or co-felon, that are foreseen. A felon may be responsible for any death proximately resulting from unlawful activity
i. Now in CA, FM will apply to ∆ when death caused by co-∆ is foreseeable, ONLY if ∆ is major participant and acting in reckless disregard for life or aided/abetted in M1
ii. “Shield” cases where police shoot V, b/c ∆ is using V as shield, say that ∆ is guilty (most jurisdictions adopting agency approach tailor to deal with shield cases this way)

· **However, in most jurisdictions, courts refuse to extend liability to ∆ where co-∆’s are killed

i. Canola concurrence—liability for co-D’s should be cut off where co-D’s are killed because:
1. Co-felons are often killed in justifiable situations

2. Co-felons lives are value less than those of innocent victims

3. The death of co-∆ would seem to be in furtherance of the felony

4. Felon’s assume risk of dying when participating in felony 

ii. Martinez—counter to Canola, the lives of criminal D’s are not completely worthless, applies FM to the deaths of co-felons
· (3) Vicarious Liability

i. States that usually apply agency theory, allow this doctrine: Proximate cause + provocation
ii. Provocative acts of one felon create malice for co-felons
iii. Under V.L., a felon bears responsibility for any killing attributable to intentional acts of co-felons committed w/ conscious disregard of life, whether or not the co-felon directly caused the death.  Action of D or co-D’s sufficiently provocative to support a finding of implied malice to make all D’s responsible for murder

1. Elements:

a. Killing is attributable to the intentional acts of felons committed w/ conscious disregard of life
b. Action of D or accomplices is sufficiently aggressive/provocative to support a finding of implied malice
XV. Causation
A. When an unintended death occurs in an unintended way or the unintended death occurs in an unlikely way.
B. Same for both CL & MPC
C. *2 Prongs: But for, Proximate Cause

1. But for: But for D’s act would prohibited result have occurred?
a. Causation is involved in homicide, FM, & furtherance
· Cases that require prosecution to prove beyond a reasonable doubt (100% certainty) that prohibited result would not have occurred but for D’s illegal acts
i. Montoya—∆ is friend of shooter who shot V. ∆ brought V to woods to hide him. 

1. Clearly AR & bad mind, but cause? No, because prosecution could not prove beyond a reasonable doubt that seclusion of V made any difference in death

ii. Muro—Mom waits 4 hours before taking daughter, beaten by dad to hospital

1. No cause, b/c could not prove that her omission mattered

iii. Burrage—V died after drug binge in which drugs were supplied by ∆ (“contributory factor”), but not certain it caused death

2. Proximate cause: Is there a sufficient direct causal link?
a. Foreseeable? Generally, if foreseeable ( proximate cause
·  Acosta—all is foreseeable but the highly extraordinary

i. Helicopter crash when there had been no recorded mid-air crash was NOT highly extraordinary, D who stole car guilty even though helicopters flying dangerously—foreseeable that some death would occur

ii. Proximate cause even though the means of death had never occurred before

iii. Stands for extreme expansiveness of causation analysis—can use to find cause b/c nothing will be highly extraordinary 

iv. Dissent—But they weren’t in zone of danger, like Warner-Lambert ltd. definition of cause
·  Arzon—causation b/c D “forged a link in the chain”

i. D’s conduct need not be sole and exclusive factor for there to be cause

ii. D set fire in building which lead to fireman’s inability to escape a 2nd unknown fire, D liable
iii. D caused death if conduct forged link in chain leading to death
iv. It was foreseeable that firemen would be exposed to danger—created dangerous situation 
· **Acosta, Arzon—expansive, find causation exists in a lot of situations

· Kibbe—expression of how expansive proximate cause analysis can be

i. Data point that where death occurs in a weird way, cause may still be had

ii. robbers abandon robber in freezing weather, hit by truck, D’s liable

iii. causation b/c put him in vulnerable position for death—D’s put V in circumstances that led to death by a foreseeable intervening cause

iv. Death was foreseeable and it is irrelevant that D did not foresee exact manner of death

v. if had left him far from cars could argue intervening act

· Contra: Warner-Lambert—no evidence of trigger, no cause, 

i. If no evidence of particular trigger, no cause, no liability

ii. Explosion in factory, don’t know what caused but explosive substances everywhere

iii. Data point—Without evidence of cause, can’t see whether it was foreseeable or not.

b. Intervening Conditions or Actors?
· Intervening acts break chain of causation
i. Ask whether the intervening act was foreseeable—if it was, then probably not going to be an superseding intervening cause that cuts liability
· Types:
i. Act of God or nature
1. Hurricane, etc. 
2. However, unforeseen events like earthquake, etc. may be sufficient
a. Warner-Lambert mentions lightning bolt (would cut off liability) 
ii. Condition of victim

1. General Rule: You take the victim as you find him, doesn’t cut off liability

a. Stamp does not cut off liability, take V as you find them. Foreseeable for policy reasons

b. Lane—D hits alcoholic/ vulnerable in the face during a fight, V later dies b/c alcoholism weakened blood vessels, D was convicted of misdemeanor manslaughter/ liability

c. Contra: Perez-Cervantes—V continued taking cocaine after attack drug use made it easier to hemorrhage. Could cut off liability

d. If V refuses medicine b/c of religious beliefs—still could be liable b/c take as find them

iii. Medical malpractice

1. General Rule—Does not cut off liability for the D

a. May cut off liability to D if extremely negligent

2. Hale—If a non-mortal wound goes septic, liability. Even if there is medical malpractice in regard to a mortal wound, liability can still be traced back to ∆.
3. Shabazz—anticoagulants wrongly given by doctors, didn’t cut off liability where D stabbed V in lungs and liver
a. D stabbed V—created imminent death w/ wound
b. Medical negligence which made V bleed out was contributing factor but does not cut off liability
c. No policy reason why D who committed homicidal act should escape criminal liability simply b/c the hospital contributed to death
4. Contra: Main—Police officer who omits to move V after car accident for fear of injury, may cut off liability to D, stands for a case where may cut off liability in other cases 
· Police officer’s dispatching duty to V may cut off liability to D who hit V and drove away—goes to jury

iv. Voluntary autonomous

1. General Rule: Actions of victim often – but not always – cut off liability

2. Escape attempts don’t break chain

3. Cases

a. Campbell—∆ encourage V to kill himself. Court held that suicide, that’s on them
i. Michelle Carter kind of changes this.

b. Kevorkian—∆ helped patients kill themselves via a “suicide machine.” Court held that that killing/murder requires last overt act by ∆, so not guilty. Maybe could be invol. manslaughter where encourage mentally unstable person
i. Contra: Sexon—∆ held gun while V (wife) pulled trigger. Court found ∆ was liable for the final overt act
ii. Contra: Carter—∆ convicted of involuntary manslaughter b/c she pressured bf to commit suicide (works for cause). But she didn’t commit last over act. 
iii. But, could be similar to Kevorkian
4. Self-Destructive V, where V takes own life

a. Stephenson—V raped in hotel by head of KKK, got poison, D not present when commit suicide but had control over her, M2
i. Key: V’s suicide does not cut off liability where powerful rapists AND under D’s control when commit suicide
ii. He killed her even though she commit suicide b/c he raped her, she cant escape, and retribution
b. Valade—V jumps out window after rape, D killed her—V’s act does not cut off liability 
i. When D’s put V in fear of life/ they chose deadly way to escape rather than face rape or be killed by D, D killed

c. Contra: Preslar—husband and wife fight (hurt feelings), V/wife sleeps outside and freezes—cut off liability
i. no liability, exposing self to elements, D has not caused death
5. Other cases where V acts dangerously

a. Contributing Causes—2 people jointly engaged in dangerous behavior
b. If do something dangerous w/ someone, did you kill them?
i. Root—drag racing case/ no liability; Liability is cut off when the V is also engaged in the dangerous behavior
ii. D not responsible for death of co-drag racer, idea of personal responsibility/ people exterminate themselves
iii. Diff from McFadden b/c here V’s actions were outside scope of activity/ superseding
iv. *Liability cut off

v. McFadden—Cause, D held liable for death of a co-participant during drag race
vi. The acts and omissions of two or more persons may work concurrently and each be regarded as a proximate cause
vii. *Liability not cut off

viii. Atencio—concerted action may lead to liability/ D killed V who pulled trigger on self
ix. That D’s participated in Russian Roulette could be found to be a cause—all players responsible for co-participant’s death
x. Where group setting, collaboration, dangerous behavior, have cause
xi. *Not cut off

xii. Drug cases—split in jurisdictions on cause for drug providers 
c. Transferred intent—same in MPC and CL
· Transfer intent of D from potential V to V ( D liable (all jurisdictions hold this)
· BUT, courts split if 2 killed instead of 1
· Also, transferred intent & HOP, can cut off liability in CL, but not MPC

XVI. Accomplice Liability

A. Notes
1. Do not need causation to be liable as an accomplice

2. Accomplices are treated like principal

B. Aiding & Abetting

1. Elements:
2. AR: Aiding (helping or encouraging)

a. MPC 2.06(3)(a)(i-iii) = soliciting, aiding/agreeing to aid (verbal encouragement is enough), legal duty to prevent commission of an offenses & failure to do so.
· Wilcox—∆ was a jazz magazine publisher who attended the concert of a foreign saxophonist illegally performing in England. The court upheld defendant’s conviction for aiding and abetting the saxophonist’s violation of immigration labor laws because defendant’s presence at the concert, together with his positive act of buying a ticket, served as a form of encouragement. 

i. Help doesn’t have to make a difference – involvement doesn’t have to make a difference 

3. MR: (1) Knowingly help in the commission of a crime & (2) with the purpose for the crime to succeed 
a. Hicks—∆ was accused of murder for allegedly encouraging his friend, Stand Rowe, to kill the victim, Andrew Colvard. Told the victim to take off his hat and die like a man. 

· Need to do something that knowingly helps and have purpose for the crime to succeed. Here, intent to help
· Mere presence at the commission of a crime is ordinarily insufficient to constitute aiding and abetting. However, if a defendant agrees in advance to be present in order to provide moral support or assistance to the principal, accomplice liability is established. 

· Here, prior agreement (purpose) & presence (AR)
b. Gladstone—charged with aiding and abetting the unlawful sale of marijuana. A police informant, Thompson, had approached Gladstone and tried to buy some marijuana. Gladstone answered that he did not have enough to sell but volunteered the name of another person, Kent, who might be willing to sell. Gladstone then gave Thompson Kent’s address and drew a map to his residence.

· The court reversed Gladstone’s conviction for aiding and abetting Kent’s unlawful sale of marijuana. Even though Gladstone knew that Kent would probably sell marijuana to Thompson, the court found the evidence insufficient to show that he had a “purposive attitude” toward the sale. 

· In Gladstone, the court emphasizes that the defendant was not charged with aiding and abetting the purchase of marijuana, but with Kent’s sale of it. 

· Court says the nexus is missing; need purpose for crime to succeed 

c. Cases that move below purpose (NOT MPC approaches)
· Fountain—Defendant lifted his shirt to reveal a knife which another inmate then seized and used to stab a guard. Because of the seriousness of the crime, knowing assistance was sufficient to prove accomplice liability in major cases like murder, not in smaller cases like prostitution though

i. The only purpose to give him the knife is to kill

ii. This moves MR lower down to knowledge. Good to lower MR in more serious crimes for public safety

iii. Allows for some disjunction between MR of principal & accomplice

· Rosemond—∆ & co-∆ used gun in connection with drug trafficking.

i. Looked to Fountain. Said knowledge that co-∆ used a firearm in drug trafficking & knowingly & actively participating in trafficking, is enough for accomplice liability

ii. Court says knowledge of firearm must be advance or knowledge, or knowledge that enables him to make the relevant legal choice. 
1. If knows beforehand, can attempt to alter the plan or if unsuccessful, with draw (need realist opportunity to quite the crime)

iii. Allows for some disjunction between MR of principal & accomplice

iv. This is advance knowledge + ability to withdraw

· Luparello—∆ asked friends to help him obtain information regarding his former lover “at any cost.” The friends killed a person in an effort to obtain the information. ∆ was convicted of murder because the killing was considered reasonably foreseeable (natural & probable consequence) given defendant’s request. 

i. Luparello was negligent ( should have realized the risk, but charged with first-degree murder 

ii. Concurrence: thinks punishment should be involuntary manslaughter 

iii. Don’t need to know exactly how principal will commit the crime; Accomplice doesn’t need to know exactly how a crime will be completed 

iv. *Argue reasonably foreseeable from both sides 

v. Requires far less than Rosemond or Fountain

· Roy—Keeps with ^ but narrows; Not just that which is conceivable, but that is within a reasonably predictive range.
i. ∆ asked The defendant helped set up an undercover handgun sale. This involvement was insufficient to find Roy guilty of the later robbery because there was no evidence that Roy intended that robbery to occur. Government could not succeed simply by arguing that such a robbery can occur “in the ordinary course of things.” 

ii. Not reasonably foreseeable especially with difference in punishment 

d. Non-Purposive Crimes

· MPC 2.06(4) – Purpose to aid & abet the conduct that leads to the prohibited result

i. McVay—∆’s knew boiler producing steam but was unsafe. Explosion killed 3. ∆ found guilty b/c had knowledge that there was possible danger to human life, but reckless & willfully advised other ∆’s to negligently create steam
ii. Roebuck—∆ orchestrated ambush of V but did not shoot. (
1. Even though one may not intend to aid an unintentional murder, he intends to aid in a malicious act, which results in killing

2. Focuses on the conduct, not the result of the commission of the offense 

iii. **Both McVay & Roebuck recognize that the accomplice must have specific intent to further the underlying conduc committed by the principal, but for the result, he need only have MR required for the result element of the substantive offense

iv. Russell—∆’s shot bystander in crossfire of fight. No evidence determined who shot, but all accomplices to murder
e. Omission

· Stanciel—∆ did not keep principal killer away from daughter per court order. Convicted of accomplice to murder.
f. Other

· Tally—A group of men set out to kill the victim. The defendant took steps to prevent the victim from receiving warning of the attack. Even though it is likely that the victim would have been killed even if there had been a warning, the defendant was an aider and abettor because he performed an act of assistance, which made it more likely that the crime would succeed. 
i. So didn’t cause, but is complicit b/c attempted to deprive a person of a chance at life

· Standefer—Principal can be acquitted at own trial, but aider can still be convicted

· Hayes—Accomplice can still have liability even if accomplice is “feigned accomplice” (one who joins in a crime in order to apprehend those doing the crime) 
· Vaden—Accomplice can still have liability even if undercover agent had immunity
i. Dissent: Can’t have guilt when you don’t have guilty principle

C. Conspiracy

1. Definition: An agreement between 2 or more to commit an illegal act (Conspirator doesn’t have to do the act itself)

a. Difference between this & accomplice liability? Accomplice liability is satisfied when the accomplice helps facilitates the crime, whether or not accomplice & principal have prior agreement

2. Elements:

a. AR: Agreement to commit the crime & overt act (can be direct/ implied/ inferred)
·  Perry—Convicted of conspiracy b/c of implied agreement between parents & rapist of 8-year-old, to allow rapist to sleep in child’s bed
i. Need not formal agreement, but pretty clear evidence is required
ii. Use this to show agreement between multiple people & implicit agreement
· Garcia—Gangs were shooting members of other gangs after talking smack. Court required that “parties work together understandingly, with a single design for the accomplishment of a common purpose”
· Overt Acts

i. Definition: 
1. An act to show that the conspiracy is off the ground
2. it does not need to be illegal and can be committed by co-conspirator
3. It will happen at beginning of events
4. Must be to further plan

ii. Note: MPC requires over acts except for the most serious offense (not 1st or 2nd degree felonies)

iii. Note: Feds don’t require a great deal of conduct & they don’t require overt act for ALL conspiracies (e.g. money laundering) (Bertling & Whitfield)
iv. Note: Ohio/Maine says overt act must be substantial though (minority), however, traditional view is that any overt act (even merely the agreement alone) suffices

b. MR: Could be knowingly conspiring, or purpose (MPC) for crime to succeed
· Lauria—∆ not held as a conspiration in cases of operating telephone answering service used by prostitutes. Court says knowledge is enough here but also that knowledge can be sufficient in a serious offense too. (MINORTY)
· HOWEVER, MPC requires PUPORSE, just like ACCOMPLICE LIABILITY
i. When less serious offense, we look to knowledge where

1. There is direct evidence that ∆ intends to participate (looks like knowledge), OR

2. We may infer such intention based on knowledge plus

a. Special interest in activity

b. Charging more than worth

c. No legitimate use for goods

d. Unusual volume

· Co-Conspirator Liability
i. Pinkerton Doctrine (Majority): automatic liability for the crimes of co-conspirators in furtherance of the conspiracy.
1. Need only ask, “was the crime committed by a co-conspirator in furtherance of the conspiracy while the defendant was a member?”
2. Must be “reasonably foreseen as a necessary or natural consequence of the unlawful agreement”
3. Pro: used to combat organized crime; makes it possible to inflict costs of criminal leaders who are hard to find; serves as an information-forcing tool
4. Con: repugnant to impose punishment for substantive offenses that defendant did not participate in
5. Case:
a. Bridges—∆ came back to party with friends who had guns to protect him against crowd. Somehow, shots fired. ∆ convicted of conspiracy because natural & foreseeable consequence
6. Luparello similar to Pinkerton. May be worse, because in Luparello D was not at the scene & co-∆’s behaved astonishingly.

ii. Pinkerton Doctrine doesn’t apply in MPC: ∆ only liable as conspirator for offense agreed upon, not further offenses. However, could still be considered an accomplice
3. Abandonment & Renunciation
a. Cuts off liability after abandonment
b. Abandonment

· ∆ must commit an affirmative act inconsistent w/ object conspiracy and communicated in a manner reasonably calculate to reach co-conspirators

· Either tell co-∆’s or police of conspiracy and his participation

c. Renunciation

· Can get complete defense for conspiracy even if object of conspiracy has been pursued
· Must thwart success of conspiracy, under circumstances manifesting a complete & voluntary renunciation

4. Multiple Conspiracies (A method to limit liability)

a. Kotteakos—conspirators must be in a common venture; there must be a rim surrounding the wheel 

· Create “rim” of the wheel by showing a common venture 

i. Financial stake

ii. If all were not involved in the venture, the venture would not go on

· Must show that each conspirator benefitted from the other’s offenses

b. Contra: Anderson—∆ made referral to abortionist. Held responsible for conspiracies with the physician & others who referred women to him.

· Spoke here is sufficient, don’t need rim 

· But under Kotteakos & MPC, not same crime

· Not strong authority
XVII. Self Defense


      * To invoke SD a D must honestly and reasonably believe that his use of deadly force   
      is necessary to defend against the immediate or imminent use of unlawful force

· Under both CL and MPC, a D is justified in using force to protect himself from the threat of immediate and unlawful force

* An actor is privileged to use force v. another person if:



1. D has an honest and reasonable fear


2  that force is necessary to protect self or other


3. From imminent (MPC: immediately necessary) threat of



-threat to life, serious bodily harm, rape, kidnapping—NY robbery



4. Force is not excessive in relation to threatening force/ proportional


5. D was not the initial aggressor



Also, some jurisdictions require duty to retreat


*Elements
A. D has honest and reasonable fear of death or serious bodily injury
    * Whether under these circumstances a reasonable person would have 
believed they were facing an imminent threat? Who is the reasonable man? 
What do you consider?
1. Common Law—all or nothing
a. Classic common law—obj, no reference to D’s background or subjective characteristics, unlike Goetz (which is a variant on CL)
b. Goetz—Reasonableness measured by a reasonable man in D’s situation, modified common law approach

· Reasonable standard will be tailored to D’s situation, take subjective factors into reasonable person test

· Knowledge D has about the V

· Phys attributes: relative sizes of V and D

· D’s prior experiences—Goetz was mugged before

· Goetz killed 4 kids in subway for asking for $/ were unarmed/ running away from him, given SD—racist/ prior experience of being mugged, stands for—in determination of reasonableness, there are a variety of approaches
· shows danger of using subjective approach—allows reasonable racist to be taken into account
c. Kelley—consideration of battered women’s syndrome in reasonable person test, can take BWS into account for if they honestly believed, but not reasonably, testimony is admissible 
· D killed husband w/ scissors, he was choking her
· Some courts will consider BWS on issues of honesty, and to a limited degree, reasonableness—whether a reasonable person in the battered spouse’s situation would have believed she was in imminent danger of death or serious injury
· BWS—beaten/ feel like can’t leave/ helpless—used for credibility for belief of imminent threat

· Not reasonable battered woman

· Critique—essentially makes a reasonable battered women’s standard, reasonable child? how far does it extend?
1. Leidholm & Edwards; goes further – creates a reasonable battered woman standard (Minority)

2. Humphrey; can consider reasonableness, but not use a reasonable BW standard. (Court says BW always think they’re in imminent threat of danger, so anything more would be too much)
3. Romero; rejects reasonable battered person standard in same sex situation
d. Romero II—can’t consider culture ( “Hispanic culture” and its reputed violence not allowed into evidence

e. Werner—can’t consider Holocaust syndrome AKA PTDS evidence.

f. Policy Q in determining whether to use CL obj. standard or Goetz/ Kelly

· Key—if applying Kelley, BWS—can’t leave, deprived of choice
· Prosecutors will try to apply obj. standard of reasonableness, Defense will want subj.
g. What if have honest but unreasonable fear?—Common law: no defense at all, all or nothing, would get M1 or M2

· Some common law jurisdictions have imperfect self defense

· some jurisdictions where D makes honest but unreasonable mistake will permit vol. man or invol man.

2. MPC: Reasonable person will be judged according to the D’s situation—same stuff that gets allowed under Goetz gets in under MPC, subj.
a. MPC jurisdiction define reasonableness solely in terms of D’s subj. belief

b. MPC—3.04-1, 3.09-2—what if have honest but unreasonable fear?
· First test: subjective, 3.04 D honestly believes threat of deadly force.  Did the D have an honest belief in the imminent threat of death, serious bodily harm, rape, kidnapping?

· If the D did, then ask:

· 3.09-2: Did the D unreasonably or recklessly form this belief?—the application of SD is subject to the limitation of section 3.09
· 3.09-2—if D negligent or reckless in forming belief, no defense for negligent homicide or reckless manslaughter
· MPC creates partial defenses whereas CL is more all or nothing

B. D honestly and reasonably believes such force is necessary to defend self or other 

1. D can use force that a reasonable person in his or her situation would believe they should use

2. Rules for deadly force—when can you use?

a. Common Law: Goetz: May defend using deadly force if confronted w/ rape, robbery, sodomy, kidnapping, or deadly force
b. MPC: Deadly force is force “likely to cause death or serious bodily injury” 
· 3.04-2b—Deadly force can be used to combat threat of life, serious bodily harm, rape or kidnapping—not robbery
c. Rules

· D can use proportional force to repel an attack

C. Harm must be imminent—no preemptive attacks allowed
1. Common Law—bright line, imminence is seconds
a. Norman—woman w/ BWS who had continuously been beaten by husband (burnt by cigarettes, tried to commit suicide, he took her from welfare) got voluntary manslaughter and no SD when killed her husband when he was sleeping after yrs of abuse b/c harm was not imminent, not confronted w/ immediate harm
· Imminence—happening here & now
· If relaxed imminence would permit preemptive killings-gangs

· imminency poses problems for BWS b/c pattern of abuse 

· could argue EED or HOP

2. MPC 3.04-1: “immediately necessary” (Gets rid of imminence) 
· creates more expansive/ flexible definition

· sufficient if actor reasonably believed that the use of force was immediately necessary

· subj.—immediacy judged by D’s point of view

· doesn’t require self defense triggered by actual assault

· under MPC more preemptive killings are permissible



*2 exceptions to being able to use deadly force—retreat rule and 


initial aggressor rule

D. D had no duty to retreat (some jurisdictions)—in MPC and some other jurisdictions, MPC and Abbott 
1. Under the common law there was no duty to retreat—however, some jurisdictions and the MPC require duty to retreat rule

2. Retreat rule: If D plans to respond to deadly force w/ deadly force, D must retreat if he has an opportunity to do so w/ complete safety, and knows this
3. Where have a retreat rule, duty to retreat only arises if D uses deadly force and can reach complete safety—don’t have to retreat if going to punch, if can’t reach safety no duty to retreat even if rule
4. Abbott—a person has the duty to retreat if possible before resorting to deadly force, common driveway

5. In jurisdictions like the MPC that do not abide by the true man rule

a. There is a duty to retreat before using deadly force

b. Usually don’t use true man rule

c. Only if complete safety is assured
d. If D is assailed by deadly force, can respond w/ deadly force but if there is an opportunity to retreat D must take it, if he knows that he may do so w/ complete safety

· Contra: the “true man” doctrine—that there is no duty to retreat

· Pro of retreat rule—will preserve life

· ltd. set of circumstances where can actually retreat

e. Castle exception to the retreat rule—no duty to retreat from home
· Some jurisdictions have castle rule—no duty to retreat if D plans to use deadly force to protect self v. deadly force in your own home
· b/c home is where escape to

· Exception: Some jurisdictions forbid deadly force v. co-occupants and require D to retreat
· Shaw—duty to retreat from home v. co-occupant in all cases, want to avoid death
i. Glowacki—MPC rule that says one can stand ground against full-fledeged co-occupants

· MPC 2.04-2b-No duty to retreat from home or place of work unless D is initial aggressor or is using force v. a known co-worker at work, MPC castle—work 
i.  Tomlins—traditional castle rule: no duty to retreat in home

· must retreat from home if you are the initial aggressor or you are fighting a known co-worker at work

· MPC permits deadly force v. family members b/c of BWS problems

· In MPC if D is not initial aggressor can stay in house and fight

· Actor is NOT obliged to retreat when he is in his dwelling and is not the initial aggressor, and he is in his workplace and is not the initial aggressor

· MPC extends the castle exception to work, except must retreat from known co-worker

· what is work?

· don’t have to personally know co-workers

· is school place of work?—time/ responsibilities—if not, then retreat is not triggered

· what is the castle?—inside/ outside 
· usually refers to HOUSE itself—closed, not outside 

E. D was not the initial aggressor

*Initial aggressor rule: Lose right to claim self defense if D is the initial 
aggressor/ self generated necessity to kill

*2 Tests of what is the initial aggressor?
1. Peterson: CL, one who commits an affirmative unlawful act reasonably calculated to produce injury or fatal consequences

a. Peterson brought gun outside and threatened to shoot, V walked toward him and Peterson shot—no SD b/c provoked the deadly force

b. Self defense is not available to one who provokes a conflict

c. arguably a fist fight qualifies to be initial aggressor
d. If renounce, then can use deadly force for self defense

2. MPC 3.04-2b rule for initial aggressor
a. An initial aggressor is an actor who, w/ the purpose of causing death or serious bodily harm, provoked the use of force v. himself in the same encounter

b. arguably, more than a fist fight is required—if initial aggressor only provoked w/ moderate force and V escalates encounter, D can still use SD
c. more flexible approach 

d. Defense will argue diff encounter, Prosecution will say D created necessity to use SD

e. breaking a beer bottle

3. withdrawal

a. Peterson—CL, if D communicates intent to w/draw from adversary and then attempts to do so, SD is restored

b. Looks easier than MPC

c. MPC 3.04-2-b: initial aggressor bar will apply where D provoked use of force v. self in “same encounter”

· what is the same encounter?

· obj of CJS, policy

4. Words alone can’t constitute initial act

XVIII. Insanity—complete defense
A. Competence to stand trial is…
1. MPC 4.04 standard (no person who as a result of mental disease or defect, lacks capacity to understand the proceedings against him OR to assist in his own defense
2. And requires—Dusky
a. sufficient ability to consult w/ lawyer w/ reasonable understanding

b. rational and factual understanding of proceedings

B. Insanity for purposes of execution

1. Ford v. Wainwright—To be considered sane for the purposes of execution, need to understand the nature of the death penalty and why it was imposed, can’t execute insane person—cruel 

C. Notes:

1. D can be competent at time of offense and incompetent later

2. D can be incompetent at time of offense and competent later, but still excused from criminal punishment

D. Insanity for the purpose of a complete defense to a crime—3 tests, if too organized not insanity

*Was there a mental disease or defect? discuss factors that determine mental 
diseases.  The do analysis of each test

1. M’Naughten Rule—CL
a. Every man presumed sane

b. To establish a defense on ground of insanity, must prove that at time of the commission of the act:
i. D had a mental disease or defect
· Guido—less than psychosis ok, disorganizing panic state qualified
· MPC 4.01-2—more than antisocial personality
· McDonald

ii. D does not know

· the nature and quality of the act he was doing or

· he did not know that it was wrong

· McNaugthen defines wrong as morally wrong, minority—moral or legal? Deific decree exception
2. M’naugthen plus Irresistible Impulse test—Common Law


*Would the D have been able to control his behavior even if a 


police officer had been at his elbow?

a. mental disease or defect

b. Did not know nature or quality of act

c. could not know the act was wrong

d. D not able to control self—complete impairment
*Policeman at the elbow test—the test requires incapacity to control oneself even if policeman next to D

*B/c of prevalence of compulsive behavior, the irresistible impulse test has failed


-Pro—less retributive toward someone who is compulsive than 
someone in control of their faculties

3. MPC 4.01—most lenient 
a. Insanity under the MPC

· Mental disease or defect
· more than antisocial personality disorder

· D lacks substantial capacity to appreciate wrongfulness of conduct (moral prong) Or conform to the requirements of the law (like irresistible impulse) (volitional prong)
b. Diff from M’Naughten and other tests

· must lack a substantial capacity

· other tests require a complete impairment/ not know what you’re doing is wrong

· MPC has lower standard—can have some knowledge that conduct is wrong, just not full capacity to understand wrongfulness

· appreciate wrongfulness

· diff from knowing it is wrong

· if D admits behavior wasn’t perfect can still get defense

E. All tests require mental disease—definition 

1. Guido—Can be less than complete psychosis

a. Disorganizing panic state qualified as a mental disease or defect

b. Legal judgment—not a medical judgment 

2. MPC 4.01-2—More than antisocial personality disorder—can’t just be an abnormality manifested only be repeated criminal or otherwise anti-social conduct

3. Tougher cases—PMS, compulsive gambling, post partum disorder, drug/ alcohol addition

4. Things to consider: medical evidence, clear symptoms, the number of cases, and whether the D brought it on himself/ herself
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