1) Purposes of Punishment

a) Retribution

i) You deserve punishment because you do something wrong;

ii) Rules = benefit = debt to follow rules

iii) Retaliation/vengeance ≠ retribution 

iv) Criticism of retribution: 

(1) Is it really true that all people benefit the same from the rules? 

b) Deterrent

i) Specific

(1) Punishing you will keep you from committing more crimes

ii) General

(1) Punishing you will keep the general public from committing more crimes

iii) Criticism of deterrence:

(1) Statistically doesn't work

(2) Many people don't act logically (in the moment, we don't say "I'm not going to kill this person because then I'll go to jail!)

c) Incapacitation

i) You must be kept behind bars for public safety - to keep you from being able to commit more crimes

ii) Criticism of incapacitation: 

d) Rehabilitation

i) The punishment will make you a better person who won't need to commit crimes in the future

ii) Criticism of rehabilitation:

(1) Doesn't work without spending lots of resources that we generally don't have

(2) Some don't want to change

e) Purposes b.-c. are utilitarian
Crime = Actus Reus + Mens Rea + (Circumstances + Material Elements)
2) Actus Reus

a) Definition: the commission of some voluntary act that is prohibited by law

b) Positive Acts

i) Must be voluntary! Aka, not involuntary

(1) Why? The purposes of punishment should only apply to those who voluntarily committed crimes.

(2) Involuntary acts (automatism): 

(a) Reflex or convulsion

(b) Movements during unconsciousness/sleep

(c) Conduct during hypnosis (this is controversial)

(d) Other bodily movement not product of effort/determination of the actor

(3) Habits are still considered voluntary

c) Omissions (not acting):

i) The general rule is that omissions are not actus reus

ii) Exceptions when omissions do equal actus reus:

(1) Certain status relationships:

(a) Parent to child

(b) Spouse to spouse

(c) Master to apprentice

(d) Ship captain to crew

(e) Innkeeper to inebriated customers

(2) Contractual duty

(3) Statute

(4) Voluntarily assume care

d) No actus reus = a full defense to a crime

e) Examples:

i) A person who was pushed hits another who falls into the Grand Canyon - no A.R.

ii) Kid drowning:

(1) Neighbor - no A.R.

(2) Lifeguard - A.R.

(3) Parent - A.R.

(a) Doesn't know they're a parent? - no A.R.

(4) A person volunteers aloud to save him, then abandons - A.R.

(5) Martin v. State (1944)- man brought to public street from home; then charged with public intoxication

(a) No A.R. because he wasn't public voluntarily
f) Extending the Actus Reus in order to constitute a crime

i) Either say the A.R. was an omission, or extend the A.R. to before the omission occurred:

(1) i.e. If I push someone in a pool, then refuse to save them; either I omitted to help when I had the duty to, or, the A.R. is the pushing itself.

3) Mens Rea

a) Definition: A person's state of mind when committing a crime; their culpability
b) Don't use the word "intent"

c) 5 states of mind:

i) Purposely: conscious objective (your goal/aim) to commit the crime; aware of circumstances

ii) Knowingly: virtually certain the harm will result from the action

iii) Recklessly: conscious disregard of the substantial risk; gross deviation from standard conduct

_______________________________________________________

iv) Negligently: should have been aware of the substantial risk

v) Strict Liability: no M.R. necessary; just doing the act

(1) i.e. speeding

(a) Morissette: govt tried to convict as a strict liability crime

(b) But congress hadn't made conversion SL, so ∆ wasn't convicted

(2) Vicarious Liability: when you're liable for a 3rd party's behavior

d) Most offenses only become criminal with a M.R. of at least recklessness. 

i) We don't want to criminally punish those w/ mental state of negligent or strict liability because of the purposes of punishment

ii) If a statute doesn't say the level of mens rea required, recklessness is assumed

e) Public Welfare Offenses: strict liability crimes because they're more like torts; don't require mens rea:

i) Already heavily regulated

ii) Affects health and safety of public

iii) Too many cases (efficiency)

iv) Penalties relatively small

v) Manufacturer assumes risk

vi) Hypo

(1) Homer Simpson makes a mistake at work (nuclear powerplant), is mens rea required for a criminal charge?

(i) —No, it's strict liability because it affects health and safety of the public
(ii) What if he faces life in prison?

(iii) —Yes, M.R. required because of purposes of punishment (we don't want to heavily punish a person who did not have a malicious mind)

4) Material Elements

a) Definition: which parts of the crime does the defendant need to know in order to be guilty?

i) The prosecution and defense argue which elements are material

b) Elements that aren't necessary are immaterial / jurisdictional
c) Ex: People v. Prince: ∆ took unmarried, underage girl w/o father's consent

i) He thought she was of age

ii) The material element was w/o father's consent

iii) The age was jurisdictional and it didn’t matter that the ∆ didn't know

d) Tools to decide if an element is material:

i) §§ language

ii) Legislative history

iii) Policy arguments

e) Mistake of Fact: 

i) Generally is a defense

ii) If you need to know it, and you don't know it, you're not guilty of the crime

iii) If you don't need to know it, and you make a mistake or you don't know it, you're still guilty of the crime

f) Mistake of Law

i) General Rule: mistake of law is not a defense because:

(1) it would lead to legal chaos

(2) Would penalize those who know the law

(3) Laws are based in common morality, so we're expected to know the law

ii) Exceptions: (MPC 2.04)

(1) Negates an element of the offense

(a) Look for the language: "willfully…without authority" or "willfully… in an unauthorized manner"

(b) Weiss (∆s thought they had police permission to kidnap Lindbergh baby's killer)

(c) Liporata (∆ bought food stamps in an unauthorized manner)

(2) Estoppel Theories: government suggest you do something, but they end up being wrong, and you're prosecuted

(a) Official misstatement of law (it's written incorrectly)

(b) Judicial decision 

(c) Administrative order

(d) Official interpretation

(3) No notice; regulatory offense with affirmative duty

(a) Lambert Rule (∆ moved to LA and didn't register her prior conviction); under these 3 conditions, MoL defense can be made:

(i) Omission +

(ii) Regulatory crime +

(iii) No notice *

g) this defense is easily avoided by the govt providing notice

5) Homicide

a) Murder

i) 1st Degree - cool mind; premeditation:

(1) Purpose (Carroll rule; ∆ shot his crazy wife in the head twice with gun from window sill)

(2) Purpose + (Anderson rule; houseguest stabbed little girl 62 times)

(a) Preconceived design

(b) Anderson rule:

(i) Plan

(ii) Motive

(iii) Manner

(3) Punishable by: 

(a) Death

(b) Life in prison w/o parole

(c) 25 years to life

ii) 2nd Degree - Malice:

(1) Intent to kill, or

(2) Intent to cause grave bodily harm, or

(3) Gross Recklessness

(a) Did ∆ realize the risk? +

(b) Was it gross?:

(i) Magnitude of risk: 

1. type of danger; 

2. likelihood & severity of harm

(ii) vs. Social Utility: 

1. benefit to public; 

2. cost of alternatives

(c) Not gross? Move down to involuntary manslaughter

(4) "catchall murder group"

(5) Punishable by:

(a) 15 years to life

(i) Greater if murdered a peace officer on duty

b) Manslaughter - partial mitigation from murder.

i) Theories:

(1)  fragility of human nature

(2) Partially justified

ii) Voluntary - Heat of Passion / Provocation

(1) Mitigation from Murder1

(2) Actual HoP (subjective)

(3) Legally adequate provocation (objective)

(a) Categorical approach: assault (on you or loved one), adultery (you have to SEE the shtup)

(i) Anything outside of these categories = no mitigation

(ii) Girouard (∆ heard wife cheated, she said "what're you gonna do about it." he did something about it….)

(b) Reasonable Person standard:

(i) ∆'s objective (physical) characteristics; 

1. Camplin approach (∆ was 15 years old, murdered older sexual abuser)

(ii) OR ∆'s subjective (emotional) characteristics

1. Casassa approach (∆ stalks neighbor)

2. This is almost never the standard on its own --> MPC approach (see below) used

(4) Insufficient Cooling Time - provocation & HoP killing must be basically instantaneous

(a) Exceptions:

(i) Long-smoldering: the time between actually built up more passion

(ii) Rekindling: a later instance brought back original HoP

(5) Punishable by 3, 6, or 11 years

iii) Involuntary - Gross negligence / Mere Recklessness
(1) Mitigation from Murder2
(2) Should they have realized the risk? (negligence)

(3) Was it extreme/gross?

(a) Magnitude of risk: 

(i) type of danger; 

(ii) likelihood & severity of harm

(b) vs. Social Utility: 

(i) benefit to public; 

(ii) cost of alternatives

(4) Did they realize the risk? (recklessness), but it wasn't gross.

(5) Dangerous Instrumentality Doctrine
(a) Use of a dangerous instrument negligently is automatically IM

(b) "dangerous instrument" is intentionally vague

(i) Gun, sword, car, etc.

(6) Punishable by 2, 3, or 4 years

c) Model Penal Code Approach to Homicide

i) Murder

(1) Purposely, knowingly, gross reckless (extreme indifference)

(2) Not classified by degree

ii) Manslaughter

(1) Extreme Emotional Distress (EED)

(a) Actual state of EED (subjective)

(b) Reasonable explanation for the distress (objective)

(2) Doesn't require actual provocation or insufficient cooling time

iii) Negligent Homicide

(1) ("gross" is already built into the MPC definition of negligence)

d) Felony Murder

i) Definition: a killing committed during the course of a felony is murder

ii) BARKRM --> murder 1

(a) Burglary (with intent to kill)

(b) Burglary w/ intent to steal is not inherently dangerous .˙. not eligible for FM 

(2) Arson

(3) Robbery

(4) Kidnapping

(5) Rape

(6) Mayhem

iii) All other qualifying felonies --> murder 2

iv) Limitations (only F.M. if BOTH of the following):

(1) Inherently dangerous

(a) Abstract - the felony is dangerous no matter what

(i) Phillips - girl dying of eye cancer; doctor gave fake treatment

(b) As committed - dangerous in the way the felony was committed

(i) A somewhat ridiculous standard because if death resulted, then it almost necessarily had to be dangerous

(ii) Hines - shooting the turkey illegally

(2) Independent felony  ("Merger Rule")

(a) Purpose? Why did they commit the crime? 

(i) If it was in order to murder, then the felony would be murder on its own; no FM necessary

1. Possible to convict just using the normal homicide standards

(b) Elements of felony? 

(i) Is malice already required? 

1. If yes, then use the normal homicide system

(3) During the course of & in furtherance of the felony [this applies to BARKRM too]

(a) Considered FM throughout the entire felony:

(i) Timing --> Planning --> escape --> apprehension/safety

(b) Who does the killing?

(i) Agency rule: felon must do the shooting/killing*

(ii) Proximate cause theory: shooting happened b/c of felon's actions

1. But what about the person who actually killed; are they not responsible?

a. Would this create a free-for-all in felony situations?

2. Developed because of human shields in stand-offs

(iii) Who dies?

1. Co-felon (outcome depends on jx):

a. Is this a justifiable killing? No Felony Murder

b. But felons are humans too and killing is wrong? F.M.

v) Provocative Act Doctrine:

(1) *CA uses Agency Rule; but it seems limiting, so jx's have made a malice "workaround" 

(a) Basically the same thing as proximate cause theory, but convicted of M2 through regular homicide standards, not thru FM

(2) "Implied Malice" is used to prove Mens Rea (Murder 2)

(3) Ex) pointing a gun at an officer = implied malice = officer can shoot 

vi) Misdemeanor Manslaughter aka Unlawful Act Doctrine

(1) Definition: if death occurs during a non-felony = involuntary manslaughter

vii) Arguments for and against FM:

(1) For:

(a) Deters all from committing the felony in the first place

(2) Against:

(a) It's a legal fiction: Don't we want to punish people b/c of their culpability?

(b) It's really based in luck

(i) To deter, it makes more sense to just increase the penalty for all felonies, rather than make it a lottery

(c) Even the death penalty is possible in some jx's if the felon:

(i) Majorly participated

(ii) Had reckless indifference for human life

6) Causation

a) Definition: where a particular result is a necessary element of a crime, the ∆'s act (or omission) must cause the result

i) Prosecutor must prove the causal link beyond a reasonable doubt

ii) Doesn't come up in every crime; usually does in homicides

iii) There's no specific rule or formula for causation - it's left to the jury's common sense

b) Steps to determine causation:

i) Factual Cause (aka "actual cause" aka "but/for cause"):

(1) The result would not have happened but for the ∆'s act

(2) Link in the chain of causation

(3) This is very broad and lax, so it alone doesn’t amount to causation

ii) Proximate cause (aka "legal cause"):

(1) Foreseeability of harm (obj)

(a) Unnecessary to predict HOW the harm will occur, just that some harm may occur

(i) Think about the case where muggers left a drunk man naked on the side of the rode on a freezing night.
1. He'd likely freeze to death; but he was actually hit by a car
a. This is still causation
(2) Intervening Acts

(a) If the intervening act breaks the chain of causation; ∆ not guilty

(i) = "superseding" or "independent" act

(ii) If the chain of causation is not broken by intervening act; ∆ guilty

1. = "dependent" intervening act

(b) Was the intervening act foreseeable?

(c) Who was in control? Who do we want to punish (policy)?

(d) A victim's condition doesn't break the chain of causation

(i) Take the vic as they are

(ii) Purpose of punishment? Deterrence

(iii) i.e. terminally ill person is the one who dies

(e) Voluntary Intervening Act Doctrine: the first actor in a sequence of events usually cannot be considered responsible for subsequent human action when the subsequent action is entirely voluntary.

(3) Control and Policy

(a) Who was in control of the events?

(b) Purposes of punishment --> who do we want to punish for this?

c) Examples

i) Acosta: GTA leads to police chase; helicopters surveying ∆ crash; ∆ guilty

ii) Arzon: Arson by ∆ led to fire fighter's death; however, the ultimate cause of the death was a different fire below; court ruled the second fire did not break the causation chain

iii) Campbell: ∆ encouraged vic to kill self & gave vic gun w/ bullets; not guilty

iv) Stephenson: KKK Dragon abducted, beat, and raped girl; she took poison and he failed to get her treatment in time; she succumbed to her injuries; he was guilty of murder

(1) An insane intervening actor won't break causal chain

(2) This relates back to who was in control
v) Drag racing: 
(1) Root: only second racer died; no causation

(2) McFadden: second racer and innocent child die; convicted of 2 counts IM

vi) Atencio: 3 guys play russian roulette; one dies; ∆ convicted of manslaughter

(1) Duty to not cooperate

d) Transferred intent: 

i) Meant to kill one person, but bullet hits another

(1) A.R: shoot

(2) M.R: purposeful

(3) Material el.: death

ii) Common Law: you're responsible for the harm you cause

(1) Punished for who you killed

iii) MPC: you're responsible for the intent

(1) Punished for who you wanted to hit

iv) Nuance: what if you killed both? What're you responsible for?

7) Attempt

a) Definition:

i) A criminal attempt is an act that, although done with the intention of committing the crime, falls short of completing the crime. 

(1) A.R. + M.R., but no crime

(2) (No attempted FM or IM exist)

b) Elements:

i) Start with Mens Rea:

(1) purposeful MR (common law: "specific intent")

(a) We need to be super sure you need to be punished

(b) Most common requirement

(2) Knowingly MR (MPC requirement)

(a) Virtually certain

(3) No MR needed for jx elements

(4) π will argue there was enough purpose, even if the crime wasn't their main purpose

ii) Then go to the Actus Reus: Overt Act

(1) First Step

(a) Not useful; not enough has been done to prove attempt

(2) Last Act

(a) Eagleton/Common Law standard

(b) Often too long to wait

(3) Dangerous Proximity (obj)

(a) What ∆ has already done (π's argument)

(b) What ∆ still has left to do (∆'s argument)

(c) Rizzo: ∆ almost robbed person (planned and intended to), but were arrested before they even found the person to rob

(i) There was still too much to be done to convict on attempt

(4) (Un)equivocality Test (subj)

(a) The act in itself shows intent

(b) Doesn't separate AR & MR; often based in biased convictions

(c) McQuirter: Black man in AL 1953 convicted of attempted rape for being in the same neighborhood as a white woman

(5) MPC Standard: substantial step strongly corroborative of intent

(a) Substantial step: Dangerous proximity test

(b) Corroborative of intent: unequivocality test

c) Renunciation/Abandonment Defense

i) Some jxs (common law standard): a ∆ cannot abandon an attempt

ii) Many other jxs (MPC standard): voluntary and complete renunciation = full defense:

(1) Abandoned criminal effort

(2) Full & voluntary

(3) Complete renunciation: Not motivated by 

(a) Fear of getting caught

(b) Postponing for better opportunity

d) Impossibility (go thru attempt analysis ^ first)

i) When the actor did everything to commit the crime, but it was impossible to commit

ii) Traditionally:

(1) Factual impossibility: not a defense

(2) Legal impossibility: a defense

(3) HOWEVER: these are just interchangeable labels used based on what the judges thought was the best outcome based on purposes of punishment

(4) MPC §5.01(a):

(5) ∆ is guilty of attempt if circumstances were as the defendant believed them to be

(6) §5.05(2): if circumstances not dangerous, mitigate or dismiss

(a) Circumstances don't have to be dangerous to convict; but rather whether or not we want to deter the behavior

iii) True legal impossibility: when a person believes they're committing a crime, but the act is not against the law

(1) Always a defense

8) Accomplice Liability

a) What is it?:

i) The theory that makes one guilty for the crime they helped (but didn't) commit

(1) It's not a separate crime, just a means by which to convict someone of a crime

ii) Not necessary to charge someone "as an accomplice;" they're just with the crime they're alleged to have aided 

(1) All (but accessory after the fact) are punished equally

iii) Accomplice = aider & abettor to a crime

(1) You can be an accomplice to an attempt

iv) Differences in culpability dealt with in sentencing

(1) An issue comes in here with mandatory minimums

b) Elements:

i) Actus Reus: to help

(1) This is a low standard; you don't have to do much

(2) Words of encouragement is enough

(3) Mere presence is not enough

(a) Unless you have a duty to stop the crime (e.g. a police officer)

(4) Acted before the crime was committed

ii) Mens Rea: 

(1) Knowingly help

(2) Purpose for the crime to succeed

(a) Gladstone: drew map to weed dealer; not guilty of selling drugs b/c although he knowingly helped, he didn't have the purpose for the crime to be committed

c) To know if the issue arises:

i) "reasonably foreseeable crimes"

(1) Can be guilty with negligent MR as long as you had purpose to commit a crime in the first place

(a) Luparello: told friends to go to vic's house to get information "at all costs" it was reasonably foreseeable that the friends would kill; ∆ had the purpose for a crime to be committed; was convicted of M1 thru accomplice liability

ii) Negligent crimes? (MPC §2.06):

(1) Accomplice needs the same M.R. of negligence as Principal

iii) Elements of a crime that only require strict liability?

(1) Courts split

iv) Serious felonies? Some (but only few) courts drop the MR requirement to knowingly

(1) E.g. Fountain: ∆ convicted of murder when giving dangerous inmate a knife, b/c he was virtually certain it'd be used to kill

9) Conspiracy:

a) Definition:

i) an agreement between two or more persons to commit a crime at some time in the future

ii) A means by which those who agree to commit a crime can be held liable for the actions of others in their group

iii) An inchoate crime; punishable separately & in addition to the completed offense

b) Rationale:

i) These people are dangerous

ii) If we let them be, they're more likely to commit the crime

iii) Criminal organizations are BAD 

(1) BUT there is freedom of association: it's not a crime to be a part of a gang

c) Elements:

i) Actus Reus: agreement between 2+ people. 

(1) Agreement can be:

(a) Express 

(b) Tacit/implied

(c) Thru a concerted act

(2) Rules:

(a) Gebardi: victims don't count as one of the 2 people

(i) Designed to protect the victim

(b) Wharton: If crime requires 2 people, it's not a conspiracy to commit it

(i) Common Law rule

(ii) Now instead we look at legislative intent

1. Think about how many crimes require 2 people - drug dealing, gambling, etc.

(c) Bilateral v Unilateral:
(i) Bi: predominating, common law approach

1. Need 2 people with genuine criminal MR ("two guilty minds")

2. If one person is feigning agreement, no conspiracy

(ii) Uni: Modern, MPC approach

1. Only one party must have genuine criminal intent

2. ∆ defendant can be convicted of conspiracy if he conspires with one person who is e.g. a police officer working undercover

3. Garcia: ∆ conspired with police informant to kill her husband; convicted of conspiracy

a. This rule doesn't cancel out the Gebardi rule

ii) Mens Rea:

(1) Intend to agree

(2) Purpose for crime to succeed

(a) When can knowledge become purpose?

(i) When the ∆ has a "stake in the venture"

1. Volume of business

2. No legitimate use for the business otherwise

3. Grossly inflated price

4. Aggravated nature of the crime

iii) Overt Act: any act by a co-conspirator

(1) Common Law traditionally didn't require an overt act

(2) If the text of the § doesn't call for an overt action, the SC has ruled it's unnecessary

d) Co-conspirator Liability [Pinkerton rule]

i) Automatically guilty of co-c crimes in furtherance of the conspiracy

ii) Don't need any mens rea

iii) Don't need to even know what the co-c is doing

iv) Limit by limiting the scope of conspiracy you're in

v) Spoke v. Chain Conspiracy arguments:

(1) Kotteakos: Spoke argument has one person at the center of the conspiracy, with separate conspiracies coming off of it like spokes

(a) All those at the end of the spokes are not in conspiracy with one another

(i) No co-c liability with each

(2) Chain conspiracy sees all people in the conspiracy linked together like a chain; each matters to the success of the whole conspiracy

(a) All are co-conspirators; guilty of one another's crimes

vi) MPC rejects Pinkerton
(1) Only liable for co-conspirator's crimes if accomplice liability standards are met

e) Abandonment/Withdrawal & Renunciation

i) Abandonment/Withdrawal: stop engaging in conspiracy & tell (directly) either law enforcement or others in the conspiracy

(1) Avoid any future co-c liability 

(a) Still culpable for everything before abandonment

ii) Renunciation: stop engaging in conspiracy & tell (directly) either law enforcement or others in the conspiracy; AND thwart the crime

(1) Full defense of conspiracy

10) Defenses

a) Justifications - "I did the thing, but it was the right choice"

i) Self Defense

(a) Elements:

(b) ∆ must have fear [Common Law: of death/GBH] [MPC: of serious felony]
(i) Honest fear (subj)

(ii) Reasonable fear (obj)

(iii) Subjective----------------------------------------------------------------------objective
i. Reasonable person in ∆'s situation (Goetz):
· Prior experience
· ∆'s physical attributes
· ∆'s relevant knowledge about attacker / circumstances of attack
(c) Danger must be imminent
(i) Old common Law: here & now

(ii) Current CL: Reasonably believe imminence

(iii)  MPC: Reasonable Person in ∆'s situation

(iv) Inevitable standard

1. Not an accepted standard

2. A reasonable fear of future harm does not authorize a person to hunt down and kill an enemy

(d) Proportional Force / no excessive force
(i) Common Law: Lethal force only in response to lethal force
(ii) MPC: okay against death, GBH, kidnapping, rape
(e) Duty to Retreat

(i) Some jurisdictions only: Retreat when…

1. You know you can get to safety

2. You will otherwise use deadly force

3. Jury decides when duty arises

(ii) Castle exception:

1. In your own home, no retreat, unless against another person who lives there

(iii) Stand your ground laws 

1. Get rid of the retreat standard, even when outside of home

(2) Initial aggressor rule

(a) Initial aggressor loses the right to self defense

(b) Instigator or aggressor?

(i) Can be difficult to determine

(3) Imperfect Self defense: can be a mitigation

(a) Similar to Heat of Passion

(b) Common Law: honest but unreasonable fear => mitigation to voluntary manslaughter

(c) MPC §3.09: level of ∆ dropped if fear is negligent/reckless

(i) I think this means if someone negligently fears imminent harm, their crime is mitigated
(4) Law Enforcement:

(a) Force must never be excessive

(b) Opposite of duty to retreat

(c) Misdemeanors:

(i) @ CL, deadly force was never allowed simply to prevent a misdemeanor

(ii) What about when suspect flees?

1. No danger or resisting? Don't shoot

a. Endangering others? Maybe shoot

2. When he resists? Meet force w/ force

(d) Felonies:

(i) CL: peace officer was allowed to use deadly force to prevent any felony and to make a felony arrest

1. This makes sense because all felonies were punishable by death

2. Now, only allowed for forcible & atrocious crimes

(ii) Limited by 4A

1. Unreasonable searches & seizures

a. Unreasonable when excessive force is used

(e) Current general rule: Law enforcement can only use lethal force to protect yourself or others from imminent danger

(i) Honest and reasonable belief

(ii) Jury decides what's reasonable though

ii) Defense of others

(1) Stand in shoes approach (Old CL): 3d party needed to be correct

(2) Reasonable Person approach (Modern CL & MPC): If the 3d party reasonably thinks vic. has right to self defense, force is okay even if he was wrong
iii) Necessity --> you did the right thing

(1) Elements:

(a) Choice of evils

(i) Identify the situation

(ii) E.g. face attack or escape from prison

(b) No apparent alternatives

(c) Choose the lesser harm

(i) Old common Law: had to be correct

(ii) Modern Common Law: reasonable person

(iii) MPC: subjective, except:

1. When reckless or negligent by bringing about the situation

(iv) Can be difficult to determine

1. Life > property

2. 3 lives v. 1? = 1 v 1; 1 v 1; 1 v 1

(v) Under CL, no necessity defense for homicide cases

1. MPC allows it

(d) Threat of harm imminent

(i) Self defense falls here within necessity

(ii) CL: strict requirement

(iii) MPC: just a factor, not a requirement

(e) Didn't bring need upon self

(f) No contrary legislation

(2) Civil disobedience is almost never a necessity

(a) Lobbying congress is an alternative
b) Excuses - "I did the thing, but I shouldn't be punished"

a) Duress/Coercion

a. Compelled or forced to do it

b. Common Law elements:

i. Threat of imminent harm

ii. Threat is to ∆ 

1. Modern - to ∆ or family

iii. Type of harm = death or GBH

iv. Such fear that an ordinary person would yield (obj.)

_________

v. Can't bring it upon yourself

vi. No duress ∆ to homicide

c. MPC factors/elements:

i. Imminence of harm = factor

ii. Who the threat is to = factor

iii. Type of harm = unlawful force against a person

· Sliding scale:

1. Less serious crime_____________________very serious crime
2. Lesser threat                                                             Serious threat
iv. i.e. if you're committing a lesser crime, duress requires a lesser threat

v. Reasonable person in ∆'s situation would yield

1. Quite subjective

__________

d. Perhaps defense for homicide

b) Duress can be used for Felony Murder - apply it to the felony

c) Insanity

a. Rarely asserted & even more rarely accepted

b. If someone is not guilty by insanity => civilly committed to a hospital

c. Insanity vs Incompetence:

i. Insanity: mental state at time crime is committed

ii. Incompetence: mental state at time of legal proceeding

1. Considered incompetent to:

a. Stand trial

b. Enter a guilty plea

c. Be sentenced, or

d. Be executed

2. Dusky Test: Whether ∆ as sufficient:

a. Ability to consult with his lawyer w/ a 

b. Reasonable degree of rational understanding

iii. Not about Mens Rea

d. Forcible Medication:

i. In order to involuntarily treat someone so that they're competent for trial:

1. The govt has an important interest in trying the ∆ for crime @ issue

2. Meds likely to render ∆ competent w/o interfering side effects

3. Alternative, less intrusive treatments unlikely to yield same results

4. The treatment is in ∆'s best interest medically

ii. Death row prisoners might be medicated just so we can execute them

1. Prisoner must have rational understanding, not just merely be aware of the nexus between crime & punishment

e. Insanity Elements:

i. Common Law, M'Naghten standard:

1. ∆ presumed sane, 

2. ∆ must prove:

a. Insane @ time of crime

b. Defect or disease of the mind

i. Judge decides based on things like:

1. History

2. Medical intervention

3. Symptoms

4. Diagnosis/treatment

5. Easy to fake

6. Bring it upon yourself?

7. # of cases

8. Creating a stigma?

9. Sincerity? Can it be validated?

10. Other policy reasons

i. Sociopath____________________________psychosis
ii. (antisocial conduct)                                            (psychotic episodes)

d) Doesn't know nature/quality of acts OR

a. What he did was wrong (legally = morally)

a. ________

e) Irresistible impulse test

a. Modern common law

b. Some jx's deny this b/c it's so hard to determine when an impulse is irresistible

f) Deific decree

a. More specific than religiously held beliefs

b. When acting by direction of a good god, you can be declared insane

c. Serbonian Bog: you don't know how deep it's gonna get (relates to deific decrees)

g) MPC Standard:

a. ∆ presumed sane

b. ∆ must prove:

i. Insane @ time of crime

ii. Defect or disease of the mind

iii. ∆ lacks substantial capacity to:

1. Appreciate the wrongfulness of act OR

a. You can know your act is wrong, but not understand/appreciate  why

2. To conform conduct

a. This is like irresistible impulse

h) Diminished Capacity

a. Couldn't form the MR?

b. Diminished Capacity:

i. Clark Approach: No diminished capacity defense

ii. Brawner Approach: partial defense

1. Classically used to drop specific intent crimes (purposeful) to general intent (reckless)

a. i.e. 1st degree murder dropped to M2

2. Only available if a lesser intent crime is also charged

iii. MPC §4.02: Partial or full defense

1. Expert testimony can be used always to move specific intent to general; general to no crime; OR specific all the way to no crime

i) Intoxication:

a. Involuntary intoxication: full defense

i. Unaware/tricked

1. Someone spiked something

ii. Forced/duress

iii. Pathological intoxication (MPC §2.08)

1. Think you're taking an aspirin, but it works like LSD

b. Voluntary intoxication

i. Common Law

1. Traditionally was not an available defense at all

a. (Drinking is bad and wrong!)

2. Current CL & MPC:

a. Specific intent ----> general intent

i. AKA M1 ----> M2

b. Can only use Voluntary Intoxication as a partial defense/mitigation for specific intent crimes

ii. [When so much substance abuse causes brain damage, this could be a disease/defect for insanity defense]

11) Rape & Capital Punishment

a) Rape: sex without consent [by force, threat (or intimidation)]

b) Capital Punishment:

i) What does it take?

(1) Bifurcated trial

(2) At least a conviction of M1 + special circumstances:

(a) Torture, murder of law enforcement, murder of children

(b) Jury has 2 choices:

(i) LWOP (die in prison)

(ii) Death by execution

ii) About 24 years between 1st trial and execution

iii) $250 mill per case

iv) 4x more likely to get death penalty if you kill a white person than a black person

v) Jury must be "death eligible"

(1) Prosecutors may charge the death penalty for a strategic jury

12) Catchall:

a) Writ of Mandamus: (uncommon) CoA gets early look @ case before lower court has decided it because its issues are so unclear

b) Malum Prohibitum: bad because we prohibited it (misdemeanor)

c) Malum in se: bad in itself (felony)

d) Inchoate crimes: an offense anticipating a further criminal act

i) An attempted crime that is a crime in itself; don't need to use the law of attempt

e) Levenson's Kids: Sally, Havi, Dani

f) Levenson's phone #: 310-926-1439

