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I. Introduction
A. Theories of Punishment
1. Incapacitation (utilitarian): Perp must be incarcerated to prevent them from committing further crimes / harm to society
a) Problems: assumes those who commit crimes will commit again, crimes can occur in prison, we cannot build enough prisons to keep up with incarceration 
2. Rehabilitation (utilitarian): Prep must be punished to train them to not commit crimes
a) Problems: Prison is a horrible place to rehabilitate people, investment if very low for rehabilitation, assumes we can make people better
3. Deterrence, general and specific (utilitarian): must punishment perps to deter others from committing the same crime.
a) General deterrence: Punish to deter others 
b) Specific deterrence: Punish to deter the perp from doing it again
c) Problems: incorrectly assumes people act rationally after weighing costs, incorrectly assumes all crimes are irrational (white-collar crime has a cost-benefit analysis element), general deterrence is immoral (Kant: you can’t use other people to set an example)
4. Retribution (retributive): Perp deserves to be punished because they violated the rules of society. 
a) Backwards looking. Purpose is to pay back society. Stems from the notion that people benefit from the law and thus the perp owes a debt.
b) Problems: Criticized as a “social and political fantasy” because typical criminals do not fit easily as evil wrongdoers who benefit from society much. Incorrectly assumes people chose to do wrong things. Incorrectly assumes people benefit equally from the law. Do we want a justice system based on vengeance? Victim is not directly paid back. 
II. Theories of Crime: What to Punish?
Because it’s commonly believed that law reflects morality, the common law can be used as a tool to examine society’s morality. Because society’s morality is constantly changing, statutes reflect whether the law still reflects morality. 
Malum in se: crimes that are bad in and of themselves
· Felonies like murder, assault, rape, etc
· Felonies are punishable by more than a year in prison
Malum prohibitum: crimes that are not inherently bad but became crimes because we barred them like speeding
· Misdemeanors are punishable by one year or less imprisonment.
A. Legality
1. The principle of legality requires that conduct be specifically prohibited by criminal laws before it may be punished. Legality prohibits crimes that are so vague that a person does not have fair notice as to when their behavior constitutes a crime.
2. Purpose:
a) Provides notice as to when conduct is unlawful
b) Confines the discretion of the police in their enforcement of laws
c) Prevents judges and juries from arbitrary creating new crimes
d) Ensures criminal law only operates looking toward the future
3. Rule of Lenity: If there is ambiguity in a statute criminalizing someone’s behavior, the interpretation of the statute must be resolved 
in the defendant’s favor.
B. Criminal Justice System
III. Elements of Crime
Crime = A.R. + M.R. + [sometimes circumstances] + [sometimes specific result]
A. Actus Reus
The actus reus is the physical act / verb of the crime. It is always necessary for a crime but not always sufficient. It can either be a positive affirmative act or an omission when there is a duty to act.
1. Positive Acts
a) A positive act must be voluntary (the person must be engaged in conscious and volitional movement).
b) Involuntary acts (when your body is acting w/o a concious choice from your brain) is defined in MPC § 2.01:
(1) Reflex or convulsion
(2) Bodily movement while unconscious or asleep
(3) Conduct while hypnotized or resulting from hypnotic suggestion (VERY FEW JX.)
(4) A bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual (ex: being moved by a cop).
2. Omissions
a) Failure to perform a legal duty
b) Legal duties can be created by…
(1) Statute (doctor, teacher, etc.)
(2) Status relationship (must be aware of relationship)
(a) Parent to child
(b) Spouse to spouse
(c) Master to apprentice
(d) Ship captain to passenger
(e) Etc.
(3) Contract (lifeguard, caregiver)
(4) Voluntarily assuming care such that the helpless person is prevented in getting aid elsewhere
(5) In some jx., if you were the person who put the person who needs help in peril
c) D may be released some duty if they cannot fulfill it w/o harming themselves
d) Ds generally want to limit AR to a narrow window of time when they may have unconsciously engaged in wrongful behavior. Prosecutors want to stretch the AR to include a voluntary act (ex: epeleptic driving a car).
B. Mens Rea
Mens rea concerns whether the D had a culpable/guilty mental state. Connected to the idea that blameworthiness of a crime is because of the decision to do wrong / choosing to commit the crime.
MPC § 2.02 lays out four levels of culpability
· Purposely: D’s goal or aim is to cause harm
· Knowingly: D knew that his actions were virtually certain to cause harm
· Recklessly: D was aware (or must have been aware) of a substantial or unjustifiable risk and consciously disregarded it
· Negligently: D should have been aware of a substantial or unjustifiable risk (a reasonable person would have been aware)
· Some jx. Require regular, civil negligence, while others require gross negligence.
Some crimes are general intent crimes while others are specific intent crimes.
· General intent crimes, you must have intended to do the act, but not necessarily the consequences (ex: assault)
· Specific intent crimes, you must have acted with the specific purpose to cause harm or knew the harm would result (ex: burglary)
If the statute doesn’t specifically state a M.R. requirement, the default is recklessly.
To prove intent, look at a defendant’s:
· Actions
· Motive (motive can be both bad or good, see: mercy killings)
· Statements
1. Mistake of Fact
a) A mistake of fact defense is where the D claims he didn’t have the M.R. for a crime because the D made a mistake or was ignorant of a fact they needed to know to be found guilty.
b) A mistake of fact doesn’t need to be reasonable — an honest mistake is sufficient (unless explicitly stated in the statute). It still negates the mens rea.
(1) Negligent crime: A D’s mistake must be both honest and reasonable.
c) The things that Ds need to know to commit a crime are the “material elements.” They are related to the harm/evil the offense is designed to prevent.
d) “Jurisdictional elements” dictate whether a court has jurisdiction to decide the case and are not directly connected to the evil / harm. 
e) To interpret a statute, look at the
(1) Language — does the law explicitly or implicitly state the material elements?
(2) Legislative history — what is the purpose of the law?
(3) Community standards 
If it’s something you need to know, and you don’t know it, you’re not guilty!
If it’s something you don’t need to know, and you don’t know it, we don’t care!
Jewell Doctrine (deliberate / willful ignorance doctrine): When D realizes the risk and the only reason they’re not virtually certain is because of deliberate ignorance, you can treat the defendant as if they’re acting knowingly.
2. Strict Liability
Strict liability crimes have no mens rea requirement attached to them. The defendant neither knew or had any reason to know that anything about their conduct was morally wrong, but they’re found guilty anyway.
Stritct liability offenses came about because of the industrial revolution can are used for:
· Public welfare offenses (speeding, tainted food and drugs) — justification is protecting society over the defendant
· Common law morality crimes (stautory rape, bigamy, adultory)
· Regulatory offenses — not unfair because the industry they’re working in is heavily regulated
· Penalties are small (fines and minimal jail time) — less moral stigma attached because they’re not really crimes
To tell if a crime is strict liability look at:
· The language of the statute — does it explicitly state that MR is not needed?
· Remember: If MR language is missing, it’s not automatically strict liability
· Legislative history — does the history say guilty regardless of MR?
· Purpose of the law
· Amount of penalty imposed — the smaller, the more likely it’s strict liability
Also, Vicarious liability is the responsibility of the defendant for the criminal acts of another person, normally w/o a showing that the D had a guilty MR.
· Strict liability crime imposing a supervisory responsibility
· Can be problematic because it holds people liable for another’s conduct
· Some courts may read laws to not allow vicarious liability
3. Mistake of Law
Generally, mistake of law is not a defense because if you allow that defense everyone will take it, you don’t want to punish people who know the law, and laws flow from community morality so people should know them. There are a few exceptions:
· D has been officially misled as to the law. The official statement can be from an AG, a court, an administrative office, etc.
· Reasoning: You want people to rely on official statements of the law, so if an official statement is later found to be wrong, you should give them a defense. Misreading a statute is insufficient.
· The defendant does not have the necessary mens rea because of their ignorance or mistake as to legal requirements (ex: Liparota food stamp purchasing)
· The defendant has not received requisite notice of the law
· VERY narrow. Lambet case: a D charged w/ failing to register as a convicted person upon her arrival in LA. She had no notice of the reporting requirement and claimed ignorance of law. Court held that in some narrow circumstances, Due Process requires the D be afforded a defense:
· The defendant’s conduct must be wholely passive — they must have not done something / not fulfilled a duty
· There are no actual notice of the law
· The violation involves a regulatory offense
IV. Homicide
Homicide is the unlawful killing of another human being.
· Actus reus: the killing
· Mens rea: Determines the grade of homicide
· Circumstances: Another human being
· Result: Death
	Common Laws Leves of Homicide
	MPC Levels of Homicide

	First degree murder — premeditation
· Purpose in some jx.
· Purpose + preconceived design in others
	Murder — purposely, knowingly, or recklessly under circumstances manifesting extreme indifference to human life

	Second degree murder — malice; callous disregard for human life
· Intent to kill (express malice)
· Intent to create grievous bodily harm
· Gross recklessness (implied malice)
	

	Voluntary manslaughter — heat of passion; provocation
	Manslaughter — recklessly; under extreme emotional disturbance

	Involuntary manslaughter — mere recklessness; gross negligence
	Negligent homicide — negligent or accidental killings


A. Intentional Homicide
1. Premeditation: First Degree Murder
· Carroll approach: premeditation means purpose
· Can be formed the instant of the action
· Easier for prosecution
· Anderson/Gutherie approach: purpose + [cool/deliberate] planning / reflection
· Qualitative aspect: must have cool and deliberate thought
· Planning activity: facts regarding the Ds behavior prior to the killing that might indicate a design to take life
· Motive: facts about the D’s prior relationship with the victim that might indicate reason to kill
· Manner: evidence that the manner of the killing was so cool and deliberate that defendant must have intentionally killed according to “preconceived design”
· Easier for defense
2. Malice: Second Degree Murder
Second degree murder is a catch-all degree for killings with malice but w/o premeditation.
Malice is..
· Intent to kill
· Intent to do grievous bodily harm
· Gross recklessness
· Step 1: Did the D realize the risk and disregard it?
· Step 2: Was the harm gross?
3. Provocation: Voluntary Manslaughter
Voluntary manslaughter: heat of passion or provocation; not acting out of cool deliberate thought but out of emotion; can be used as partial excuse (frailty of human nature) or partial justification (victim had it coming).
Requirements for provocation:
1. Killing actually happened in the heat of passion (subjective)
2. Legally adequate provocation (objective)
a. Categorical approach (adultery [need to witness it], extreme assault of self or close family member)
i. Limits the doctrine
ii. Can’t fit everyone into a category
b. Reasonable person would have been provoked
i. Camplin: Reasonable person w/ same objective characteristics (age/gender)
1. A little more predictable — jurors can relate more
ii. Reasonable person w/ both physical and emotional characteristics
1. Defense loves this
2. Don’t want it to be completely subjective
3. Insufficient cooling time
a. Exceptions:
i. Rekindling — D cooled but heat of passion rekindled after ward by some action
ii. Long-smoldering — D’s emotions continued to smolder even after the act occured
The MPC approach: Extreme emotional disturbance.
· D must have acted under the influence of extreme emotional disturbance
· Subjective
· There must have been a reasonable explanation or excuse for such extreme emotional disturbance
· Objective
Note: MPC does not require provocation or insufficient cooling time and does not impose restrictions on whether an act of provocation was legally sufficient (mere words can be enough under MPC).
B. Unintentional Homicide
1. Negligent Homicide
Involuntary manslaughter requires mere recklessness or gross negligence.
· Step 1: Should the defendant have realized the risk? Would a reasonable person have realized the risk?  (If so, negligence)
· Step 2: Was it gross?
	Social Utility v.
	Magnitude of Risk

	Was there a “good” reason it was set up that way?
	Severity of the harm

	Was there another way?
	The likelihood of the harm


Was there a good reason it was set up that way? tends to be the most determinative reason.
Dangerous instrumentality doctrine (not in all jx.)
If the death happens while you were using a dangerous instrument (gun, car), it is automatically grossly negligent.
Contributory negilignce (vic contributed to negligence) doesn’t alleviate defendant’s punishment.
2. Obj. v. Subj. Stds
3. Murder v. Mansl.
Step 1: Conscious disregard of risk?
· Yes: Recklessness
· No: Reasonable person aware?
· Yes: Negligence
· No: No crime. Tragedy 
Step 2: Was it gross?
· Gross recklessness: Murder 2
· Mere recklessness: inv. mansl.
· Gross negligence: inv. Mansl.
· Mere negligence: no crime
C. Felony Murder
A death that occurs during the commission of a felony automatically equals murder. 
It is first-degree murder when it is a BARKRM felony (burglary, arson, robbery, kidnapping, rape, mayhem [purposefully disfiguring someone]).
It is second-degree murder in all other qualifying felonies.
Limitations:
· Inherently dangerous felonies 
· Abstract — looking at the felony in the abstract (as-written). Was there a way to do it in a non dangerous way? If so, not inherently dangerous.
· As committed — as committed, was the felony dangerous?
· Under CL, BARKRM qualifies as inherently dangerous felony
· Merger doctrine — must be an Independent felony
· Underlying felony must not require proof of malice
· Is the felony just a step toward killing someone? If so, can’t be used for felony murder.
· If you have to prove malice for the felony anyway, can’t use it for felony murder
· During the course of and in furtherance of the felony
· Timing — when does a felony BEGIN and END?
· Begins when there is intent
· Ends when defendant has ESCAPED or has been ARRESTED
· Who did the killing?
· Agency approach — killing must be at the hands of a felon
· Any time the death is at the hands of a co-felon, it’s felony murder
· Any time the death is NOT at the hands of a co-felon, no
· Typically in jx. That don’t like the f-m rule
· Provocative Act doctrine (only in agency jx.) — where there is a killing not at the hands of a co-felon
· Provocative acts show extreme disregard for human life
· If death occurs during the course of felony in an “atmosphere of malice”
· Not really a felony-murder rule, but a normal second-degree malice rule
· Proximate cause approach — the felons are the one who CAUSED the circumstances 
· If the death is sufficiently related to the felony, it’s f-m
· Who died?
· Some courts do NOT apply the rule when the vic is a co-felon
F-m doctrine can be used in a death penalty case if the prosecution demonstrates defendant’s major participation if the felony committed, combined with reckless indifference to human life (Tison case). 
D. Unlawful Act Doctrine
A death that occurs during the commission of a non-felony automatically equals inv. Mansl. Without needing to prove gross negligence.
Limitations
· Inherently dangerous — m-m rule limited to only misdemeanors that could be dangerous (e.g. speeding)
· Regulatory offenses — some courts limit m-m rule to malum in se misdemeanors only
· Proximate cause — must be the kind of misdemeanor that is likely to lead to death
E. Homicide Summary
F. Causation
· Causation is required all crimes that have a result, including strict liability
· Thus, causation is not required for crimes that do not lead to a harmful result
	Step 1
	Actual Cause
· But-for 
· Link in the chain of causation

	Step 2
	Proximate Cause
· Harm foreseeable enough to hold defendant culpable?

	Step 2(b)
	Intervening Acts
· Foreseeable?
· Should intervening acts excuse the defendant of responsibility for harm?


Expanded step 2: Act must have a close relationship to the resulting harm.
· Was the resulting harm foreseeable?
· Objective test — would a reasonable person have foreseen the harm? [Acosta, Brady]
· If no, there’s no reason to punish.
Expanded step 2(b): Intervening act
· If there’s an intervening act, was the intervening act foreseeable?
· The more the intervening act is foreseeable, the less we sat it breaks the causal chain
· A superseding intervening act breaks the causal chain
· A dependent intervening act does NOT break the causal chain
· Types of intervening acts:
· Acts of nature
· Routine — if the act of nature is normal, it is more foreseeable and therefore less likely to break the causal chain (Kibbe)
· Extraordinary — if the act is abnormal, it is less foreseeable
· Acts by another person
· Victim
· Conditions (health issues, emotional issues, religious belief) do NOT break the chain of causation — we take victims are they are
· Policy: Maximizes protection — safer society if we hold people to higher standards
· Medical care
· General neglect does NOT usually break the chain of causation
· Medical act must be INTENTIONAL or GROSSLY INCOMPETENT to break the chain of causation
· Additional perps
· Multiple — jurisdictional split
· Some courts will hold that BOTH/ALL perps are the cause
· Some will look to see if the second perp ACCELERATED the vic’s death
· In both perps work together, they are responsible for each other’s actions (accomplice liability) and are both the cause
· Complementary — neither intends to kill the vic, but their joint activity nonetheless leads to victim’s death (drag racing cases)
· Some courts will relieve defendant of responsibility if the victim is ANOTHER ACTOR in the criminal activity (e.g. drag racing cases) [Root]
· Other courts will find defendant MUTUALLY ENCOURAGED the complementary actor and that is sufficient proximate cause [McFadden, Atencio]
· Blameless Intervening Actors — defendant puts in motion a series of acts that causes victim’s death, but other actors inadvertently contribute to the result.
· Defendant is the proximate cause, not withstanding the actions of the other intervening actors
· Who had control over the intervening act? How do we feel about the intervening actor’s conduct? Does it feel like they need to be punished? [Stephenson, Campbell]
· Are there any additional policy arguments in favor of not breaking the chain of causation?
MPC Approach
· § 2.03(1)(a) — defendant’s conduct must be the cause-in-fact (but-for) for the result
· § 2.03(2)(b) and (3)(b) — defendant is the legal (proximate) cause UNLESS the result is TOO REMOTE OR ACCIDENTAL IN ITS OCCURRENCE to have a just bearing on the actor’s liability or on the gravity of his/her offense
· If the defendant is charged with recklessly or negligently causing a particular result, MPC holds causation is NOT established UNLESS the actual result is within the risk the actor was/should be aware
Transferred Intent: Defendant’s intent to kill an individual can be “transferred” to his action that killed the actual victim in order to satisfy the MR requirement
	Common Law Approach
	MPC Approach

	Hooked on RESULTS — defendant is responsible for the harm he/she caused
	Hooked on MR — defendant is responsible for the harm he/she intended

	
	NORMAL LEGAL CAUSE ANALYSIS — Is the harm too remote or accidental in its occurrence to have a just bearing on the gravity of the offense?

	
	NOTE: If defendant causes less harm than intended, he/she is only responsible for the harm that results


V. Anticipatory Offenses
A. Attempt
An attempt has the actus rea and mens rea, but something happens such that the RESULT does not occur.
· An inchoate crime (a crime that is not completed)
· MAJORITY APPROACH punishes attempt LESS SEVERELY than the completed crime (Because CL is booked on results)
· MINORITY/MPC APPROACH punishes attempt the SAME as the complete crime EXCEPT for crimes punishable by DEATH OR LIFE IMPRISONMENT (because MPC is hooked on MR)
· Attempt is a separate crime, BUT if defendant is successful in the attempt, it merges with the completed crime and the defendant can only be charged with the completed crime.
Mens rea is the MOST IMPORTANT factor in an attempt because it is the MAIN REASON FOR PUNISHMENT.
· There is NO attempted f-m because there is no MR to commit the crime
· There is NO attempted inv-mansl because you cannot have the PURPOSE for something you did out of gross negligence
· There IS attempted v-mansl — still intentional, but done out of heat of passion.
Mens Rea Requirement:
· Common law = purposely
· Knowledge of likely consequences can be used to PROVE intent
· MPC = knowingly
· Strict liability OK
If you don’t need the MR for the attendant circumstances of the completed crime, you do NOT needs the MR for the attendant circumstances of the attempted crime.
Actus Reus Requirement (preperation v. attempt):
· First step — not likly to be enough, too early and impinges on freedom
· Prosecution wants earlier
· Last step — Not likely to be the standard, we do not want the crime to have to go this far.
· Dangerous proximity (Common Law)
· The act is so near to its accomplishment that in all reasonable probability the crime itself WOULD HAVE BEEN COMMITTED, BUT FOR TIMELY INTERFERENCE (Rizzo)
· Six factors:
· How many steps have the defendant taken?
· How much more is required for defendant to complete the act?
· Why the harm didn’t occur
· Amount of harm likely to result
· Seriousness of the prospective harm
· Appropriateness of law enforcement interference with defendant’s act
· Unequivocality test
· Looks at how clearly the defendant’s acts illustrate their intent
· The only possible reason for defendant’s conduct was the purpose of committing the act
· Problematic because it merges AR and MR
· Allows for racism to play a huge role in conviction (McQuirter)
· MPC — substantial step strong corroborative of intent
· Per se acts: lying in wait, possessing materials specially designed to commit the crime
· Combination of dangerous proximity and unequivocality test
Defenses to Attempt: Defendant should have an opportunity to repent or change his/her mind
· Once an attempt is complete, there is no opportunity to abandon
Common Law: Abandonment is an affirmative defense if defendant VOLUNTARILY and COMPLETELY stops his/her criminal efforts.
· Defendant must truly have a change of heart, and NOT just looking for a better opportunity to commit the crime.
MPC: Renunciation is an affirmative defense IF:
· Defendant abandons effort to commit the crime or prevents its commission, AND
· Defendant’s conduct manifests a complete and voluntary renunciation of criminal purpose
· Not voluntary if defendant fears getting caught or is waiting for a better opportunity — must be a sincere change of heart [See: Johnston, McNeal]
B. Attempt by a different name — Impossibility
When the defendant has done all they can (completed the last step), but they cannot complete the crime.
· Because impossibility is a defense to attempt, always start analysis with attempt before talking about impossibility.
· Factual impossibility is NOT a defense (Dlugash), but legal impossibility IS (Jaffe)
Factual impossibility — facts arise that make it impossible for defendant to complete the crime
· Examples:
· Pickpockets trying to pick an empty pocket
· Pulling the trigger on a weapon that misfires
· Shooting someone already dead
· “If the circumstances had been as the defendant believed it, it would have been a crime.”
Legal impossibility — Legally impossible for defendant to be guilty of the completed crime because there is no actual law prohibiting the defendant’s behavior
Basically, impossibility is a word game
· Prosecution will frame it as a factual impossibility to bar the defense
· Only no crime because a fact was no as believed
· Defense will frame it as a legal impossibility to allow the defense
· It is not illegal to do X (ex: shoot a dead body)
MPC: The defendant is guilty of attempt if they purposefully engage in conduct which would constitute the crime if the attendant circumstances were as the defendant believed them to be. 
The court may impose sentence for a lesser crime or may dismiss the prosecution where the conduct is unlikely to cause public danger.
· Discuss each purpose of punishment and explain how each does or does not apply
· Legal impossibility — argue that the conduct is NOT dangerous to public if there is no law against it.
Three step approach to the MPC:
· Did the defendant have MR and AR for the crime of attempt?
· If the facts were as defendant believed them to be, would defendant have been guilty of a crime?
· Is there any reason to mitigate or dismiss the attempt charges?
DO ALL OF THESE STEPS ON AN EXAM:
· Attempt analysis
· Impossibility analysis — use language from both factual and legal impossibility
· MPC analysis
VI. Accomplice liability
A.  Aider & Abettor
Complicity — Defendant was involved in the crime and may be criminally responsible, even if they were not the key player in the crime.
· KEY QUESTION: How much does the defendant have to do to be found complicit?
· NOTE: Accomplice liability is a theory of guilt, and is not a separate crime.
	Old common law
	New common law

	Principle (first degree) — the actor perpetrating the crime
	Actual perpetrator — guilty of the same crime

	Principle (second degree) — present, aiding, and abetting (like a getaway driver)
	Aider and abettor — guilty of the same crime

	Accessory before the fact — someone who planneed, commande, or counseled the crime (someone who helps prepare for the crime)
	Aider and abettor — guilty of the same crime

	Accessory after the fact — helping afterwards
	Accessory after the fact — guilty of a lesser charge, but only for people who did not know about it after the crime


AR requirement: helping
· Help can be either a positive act or an omission of a legal duty to prevent the crime
· Mere presence is NOT enough unless there is a duty to intervene or there is evidence of a preexisting arrangement/conspiracy
· If there is a preexisting arrangement, the presumption is that defendant would have aided and abetted if their help was needed
· Can be any type of encouragement (Wilcox — applause and writing a positive story)
· Principal does not need to know that the accomplice is helping.
· Using another person as an instrument: If a person unknowingly/unwittingly participates in a crime, they are not an accomplice.
· Does NOT have to help — anyone who tries to help is also an accomplice.
· Does not to be the only one who is helping.
MR requirement: knowingly help with the purpose for the crime to succeed
· NOTE: If it’s a negligent crime, MPC drops the MR requirement to negligence
· To prove purpose/intent, look at:
· Defendant’s acts (planning activity?)
· D’s statements and words
· D’s motives/stake (prior arrangements? Close operating relationship?)
· D’s prior conduct
· Purpose requirement can be stretched to include the actual crime (Luparello), or narrowed to only the intended crime.
Doctrine of natural and probable consequences: A person is liable for the unplanned and unintended acts of co-conspirators that are the natural, probable, and foreseeable consequences of his assistants.
If the principal engages in a “separate frolic” during the commission of the crime, the accomplice may argue that the separate crime was not foreseeable.
Abandonment defense to accomplice liability
Under the common law, a defendant can claim an abandonment defense to accomplice liability if they withdraws from involvement before the principal completes the crime.
MPC: defendant can claim an abandonment defense to accomplice liability if they terminate their complicity prior to the commission of the offense AND:
· Wholly deprives it of its effectiveness, OR
· Gives timely warning to law enforcement or otherwise makes proper efforts to prevent the crime.
B. Conspiracy
A conspiracy is an inchoate crime defined as an agreement between two or more people to commit a crime
· Similar to attempt and accomplice liability — all inchoate crimes
· Similar to accomplice liability because all co-defendants are held liable for each others’ actions
· Different from accomplice liability because conspiracy is a SEPARATE, INDEPENDENT CRIME while accomplice liability is only a theory of guilt
· Unlike attempt, conspiracy NEVER MERGES because it is always a separate crime
· Different from attempt because the co-accomplices MUST know defendant is helping.
A conspiracy starts much earlier than attempt
· Begins when the party makes an agreement
· Once formed, a conspiracy remains in effect until its objectives have been achieved or abandoned
· SOL for conspiracy begins to run when the conspiracy TERMINATES
· Punishment for conspiracies is sometimes ties to but less than the sentence of the object crime
Elements of a conspiracy:
· Actus reus: agreeing
· Must be an agreement between two or more people
· Gebardi Rule: A conspiracy to violate a law cannot take place where it is impossible for the co-conspirator to actually violate that law; if the victim is a protected class under the statute, they cannot be a co-conspirator
· Wharton Rule: If a crime necessarily only happens when you have two people, it is NOT subject to an additional conspiracy charge, only the substantive charge.
· Not applied when the legislature makes clear that both the conspiracy charge and the substantive charge are allowed.
· Unilateral v. bilateral approach:
· Unilateral (MPC): Focuses just on the defendant’s MR; enough if the person believes they are conspiring with another
· Bilateral (common law): Both people in the conspiracy must have the intent to commit the crime
· Does not have to be written
· Can be express, tacit, or be concerted action (actions showing that the defendant agrees)
· MR: knowingly agee and purpose for the crime to succeed
· Can prove purpose in two ways (Lauria):
· Direct evidence of participation
· Circumstantial evidence
· Intent can be inferred from knowledge that defendant has a stake in the venture, which can be shown through:
· Inflated charges
· No legitimate use of services
· Grossly disproportionate proportion of illegal activity
· Knowledge alone may be enough for more serious crimes
· The more dangerous the activity, the more likely that it is defendant’s purpose for the crime to succeed
· Overt act (jurisdictional requirement)
· Any act by any co-conspirator in furtherance of the conspiracy
· Only ONE of the co-cs must commit ONE overt act
· Other co-cs do not need to know about it
· Overt act could have been done before the defendant joined the conspiracy
· The overt act may be legal
Pinkerton Liability Doctrine: So long as the conspiracy continues, a defendant is liable for any crimes their co-c commits during the course of and in furtherance of the conspiracy
· During the course of:
· Conspiracy begins when the co-cs agree to commit a crime and ens when they are all apprehended or they have accomplished their goal
· In furtherance of:
· Must show how the act HELPS the conspiracy
If a co-c  commits a crime, they are acting for all the co-cs — everyone in the conspiracy is guilty for every co-cs actions, even if they did not know or or did not agee to that action
· So long as the conspiracy continues, the parties continue to act for each other
· Pinkerton liability is NOT retroactive — defendant cannot be held liable for crimes that cocs committed before defendant joined the conspiracy
· Prior acts may ONLY be used as evidence to prove the general onspiracy charge
MPC rejects co-c liability because it imposes liability irrespective of MR ‚ instead, must meet strict requirements for accomplice liability.
Structure of Conspiracies:
· Important to determine whether D will be held liable for co-c actions under Pinkerton liability
· If it is one large conspiracy, all defendants will be held guilty for all co-cs actions
· Allows prosecution to load up on charges to force a plea deal / flip
· If there are multiple small conspiracies, defendants are not responsible for others’ actions who are not involved in their individual conspiracy
A wheel conspiracy involves a single person/group that serves as a hub connecting various individuals.
· Is each individual spoke an individual conspiracy or are they all connected by a tim?
· Must show a common purpose between all the co-cs in order to enclose them in a single conspiracy (show that the co-cs have a stake in others’ success)
· D will argue the co-c do not have a stake in others’ success if they do not know of each others’ existence/involvement (Kotteakos)
· Prosecution will argue that co-cs have a stake in others’ success because they rely on the success of the other co-cs to keep the hub in business (Anderson)
A chain conspiracy involves communication/cooperation by individuals linked together in a chain (Bruno).
· Prosecutors typically charge someone at the bottom and work their way up to take down the kingpin.
Abandonment and Renunciation:
	Common Law Approach
	MPC Approach

	Defendant cannot abandon a conspiracy for a complete defense
	MPC Abandonment
· Allows a partial defense by stopping Pinkerton liability
· Shields a conspirator from punishment for acts/statements of co-cs that take place AFTER withdrawl
· Does not work retroactively—once a crime has been committed it can’t be uncommitted
· To abandon a conspiracy, defendant must withdraw and notify either law enforcement or their co-cs DIRECTLY
· Abandonment is presumed if none of the conspirators are engaging in any action to further the conspiratorial objectives
· If inactivity continues for a period equal to the statute of limitations, prosecution is barred


	Defendant has a partial defense by stopping Pinkerton liability
· To withdraw from the conspiracy, defendant must take affirmative action to announce their withdrawal to the other conspirators
· In some jurisdictions, defendant must also notify law enforcement or thwart the conspiracy
NOTE: Defendant is still on the hook for the original crime of conspiracy and all co-c crimes during the course of and in furtherance of the conspiracy
	MPC Renunciation
· Allows a complete defense to even initial conspiracy defendant joined
· Defendant must thwart the success of the conspiracy under circumstances manifesting a complete and voluntary renunciation of their criminal purpose
· Allows a complete defense for renunciation only if the circumstances manifest renunciation of the actor’s criminal purpose AND the actor succeeds in preventing the crime
· Some states only require a substantial step toward abandonment or renunciation
· Must be MORE than implied dissociation 


VII. Defenses
Affirmative defenses do not seek to refuse any required element of the prosecution’s case. Instead, they suggest considerations that negate liability even when all elements of the offense are present.
· Justification: defendant made the right choice, anyone would have done the same thing (e.g., self-defense, necessity, etc.)
· Ecuse: we condemn what defendant did, but for other reasons there is no purpose of punishment (e.g., insanity, diminished capacity, intoxication)
· We excuse defendant’s behavior because they were not full able to control themselves
A. Justifications
1. Self-defense
Self-defense is one type of necessity defense that can be used as both a justification AND an excuse depending on the circumstances
· Under the common law, self-defense is all-or-nothing— defendant either gets the defense or does not
· Under the MPC, defendant can get a complete or partial defense
	Common Law Approach
	MPC approach

	Fear of death or great bodily harm
· Fear must be HONEST (subjective)
· Factors in determining whether defendant had an honest fear:
· Other motives for the killing
· Relationship between the parties
· Defendant’s demeanor
· Defendant’s remarks at the time of the assault
· Fear must be REASONABLE (objective standard)
· “Reasonable person in defendant’s situation”
· What defendant characteristics does the reasonable person get?
· Physical attributes
· Defendant’s prior experiences (Goetz)
· Relevant knowledge regarding the attacker (e,g, whether attacker is violent/dangerous)
· Prosecution wants to frame the reasonable person as the jury
· Defense wants to frame the RP as the defendant
	The use of force upon or toward another person is justifiable when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by such other person on the present occasion.
· Subjective, honest fear alone may be sufficient for self-defense under the MPC
An honest but unreasonable fear is a defense if the defendant is charged with a crime that requires purposely, knowingly, or extremely reckless conduct
· If defendant is charges with a crime requiring a MR of only recklessness or negligence, D must have an honest and reasonable fear
· If D is negligent or reckless in their mistaken belief of a threat, they cannot claim self-defense if charged with an offense for which recklessness or negligence suffices for culpability
An honest but unreasonable fear qualifies for a partial defense of imperfect self-defense, which could mitigate to a lesser charge.

	Harm must be IMMINENT—like that no alternative lawful measures are available
· “Here and now” approach (Norman)— objective standard
· Inevitable approach — subjective standard (almost never used because it’s too easy)
· RP approach (what would a RP assume is imminent?)
· What characteristics to give the RP?
	Sufficient that the actor reasonablly believed the use of defensive force was immediate necessary on the present occasion
· More relaxed immediacy requirement
· Viewed from the actor’s standing

	Force used in self defence must be proportional and not excessifve
· Defendant may only use that force which is necessary
	Limits the use of deadly force to cases in which the threatened danger is death, serious bodily harm, kidnapping, rape
· Slightly broader than traditional Common law
Innocent bystander:
If defendant acts in self-defense against an attacker and an innocent party is accidentally injured, defendant may be excused from causing injury unless defendant acted negligently or recklessly with regard to the third person.

	Defendant was not the initial aggressor
· Cannot create your own necessity
· Who escalated?
If the defendant has reached safety and then intentionally returns, they are normally viewed as the aggressor.
Initial aggressor may reclaim the right to self-defense by communicating their intent to withdrawl and then attempting to do so in good faith
	· Actor is considered an initial aggressor if they had the purpose of causing death or serious bodily harm
· Right of self-defense is regained if the initial aggressor does NOT use it in the same part of the encounter in which they were the provoker


	Some jurisdiction require a duty to retreat before using deadly force. (Abbott)
· Castle doctine: no duty to retreat in your home
· Some movement toward no duty to retreat w/ Stand your ground
Generally no duty to retreat before using non-deadly force
	Duty to retreat only when defendant knows they can retreat with complete safety
· Three situations when the actor is not obliged to retreat:
· In their own dwelling and not the initial aggressor
· Workplace and other person is not a co-worker
· Public officer using force in performance of duty


Battered Women’s Syndrome:
· Relevant knowledge regarding the attacker becomes very important for showing whether a domestic violence victim’s fear is reasonable
· Imminence also becomes very important
· DV vic may not be in immediate danger, but they know that it is coming eventually
· DV vics believe that danger is ALWAYS imminent, even when the attacker is asleep
Different jx. Approaches:
· Limit expert testimony to whether the D suffered from BWS and the general effects of BWS
· Gives background, but does not explicitly address whether their fears of imminent harm were honet and reasonable
· Allow expert to state an opinion as to whether D believed using deadly force was necessary (but not reasonable)
· Allows expert to testify that D believed they were under an imminent threat, and given the nature of NWS, such a belief was reasonable
2. Defense of others, property, and law enforcement
Defense of others: Where defendant attacks someone he/she believes is attacking a third person
· Majority approach: Defendant may use force in defense of a third person if they reasonably believe such force is necessary todefend that third person from imminent unlawful attack
· Defendant does not have to be right that the person they are protecting was entitled to using self-defense, but only has to be reasonable
· Minority approach: Defendant must “stand in the shoes” of the person being defendedl defense fails unless the person under attack would have had the right to use self-defense
· MPC allows defense of another when the defendant believes the use of force is necessary
· Defendant is responsible for any reckless or negligent office if they are wrong in their assessment of the situation
Defense of Property:
· Only limited force may be used to defend property
· No right to use lethal force to SOLELY defend property — all life is more valuble than property
· Deadly force may be used against an intruder in self-defense to protect a resident when their home is being invaded
· MPC: Deadly force may be used in the defense of property when:
· A person is being dispossessed of their dwelling; or
· An intruder is committing a felony against the defendant’s property (burglary /arson), AND has used deadly force against the defendant; or
· Attempting to use force, other than deadly force, to prevent a felony would expose the defendant to substantial risk of serious bodily harm
Law Enforcement:
· For misdeamnors, no force allowed.
· For felonies, lethal force can be used to protect yourself or others from imminent danger.
· The belief has to be honest and reasonable
3. Choice of Evils (“Necessity”)
Elements:
· Defendant faces a choice of evils
· Typically a choice of suffering immediate physical harm and committing a crime
· Economic necessity alone is insufficient
· There were no other apparent lawful alternatives
· Defendant actually chose the lesser evil
· Must honestly believe they chose the lesser evil
· MPC focuses on the actor’s honest belief — rooted in the subjective test
· Under CL, defendant had to be both right and reasonable
· NOTES:
· Life always > property
· Under CL, not a defense to homicide
· Under MPC, necessity MIGHT be a defense to homicide
· For jx. That allow it, necessity is allowed where defendant risks fewer lives to save more lives
· Defendant faced an imminent harm
· Different approaches:
· Here and now
· Inevitable — rare
· Reasonable
· MPC does not use as an element, rather plays into whether the harm is really lesser or greater
· Defendant did not bring the harm upon self
· Can’t create your own necessity
· No contrary legislation
B. Excuse
1. Duress
Duress/Coercion
	Common Law
	MPC

	Threat of harm
· Originally, here and now
· Some jx. Relaxed to RP imminence
	Factor

	To the defendant or close family member
	Factor

	Death or serious bodily harm
· This is narrow because duress is a complete defense
	Unlawful force, but severity of harm factors into reasonableness

	Ordinary or reasonable person would yield
· The jury decides; Defense wants RP = defendant; Prosecution wants RP = someone stronger
	Person of reasonable firmness in the defendant’s situation could not resist


Duress cannot be used as a defense if you brought the duress on to yourself.
Duress cannot be used as a defense in homicide.
2. Insanity
	M’Naughten Rule
	MPC

	Defendant presumed sane
	Defendant presumed sane

	Defendant has the burden to prove:
	Defendant has the burden to prove:

	At the time of the crime, defendant has a disease or defect of the mind
	At the time of the crime, defendant has a disease or defect of the mind

	Defendant did not know
· The nature or quality of the act OR
· The act was wrong according to law/society
	Defendant lacks substantial capacity to
· Appreciate the wrongfulness of his conduct OR
· Conform his conduct to the requirements of the law

	Irresistible impulse
	

	Deific command
	


Whether a condition is a disease or defect of the mind if a legal decision made by the judge looking at some factors:
· Whether it’s easy to fake
· Whether a lot of people suffer from it
· Whether it can be documented / diagnosed
· Whether defendant is receiving treatment
· Whether defendant has a history of the condition
· Etc
Competency to stand trial is measured by the Dusky Standard: Whether at the time of the trial, the defendant has the ability to consult with counsel and understand the proceedings.
3. Diminished Capacity
When an insanity defense cannot be met, go to diminished capacity, which attacks the MR instead of offering a defense.
1. Brawner Standard
· Mitigates from a specific intent crime to a general intent crime, but not no crime.
2. Clark
· No diminished capacity
3. MPC
· Mitigates from any crime to a lower crime, including no crime.
4. Intoxication
Involuntary intoxication is a perfect defense. There are three types:
· Unwitting intoxication, when someone spikes your drink
· Coerced intoxication, forced to ingest alcohol/drug
· Pathological effect intoxication, when you ingest a legal medication or drug but it affects you much more extremely than expected
Voluntary intoxication is an imperfect defense, unless it gets so bad that it permanently affects your mind at which point it might become insanity.
· CL/MPC: Specific intent to general intent
