INTRODUCTION
A. Theories of Punishment 

a. Why do we punish? Theories of Punishment 

i. Utilitarian (Forward-Looking)
1. Deterrence – To punish others as an example.
a. General – Punish you to dissuade others from committing crime.
i. Problems: 
1. (Emmanuel Kant) – It is unjust so punish someone to merely use them as an example. 
2. Crime is Spontaneous. Deterrence works on the assumption that people weigh the benefits and costs, and based on that, make a decision. 
3. Not proven to be effective 
b. Special/Specific – Punish you to dissuade you from committing crime in the future.
c. CASE EXAMPLE: Good-Samaritan rabbi committed fraudulent activities. (US v. Bergman). We sentenced him for General deterrence because we want to show that what he did was serious and we want to discourage others from doing similar actions. Would not make sense for the other theories as he is not likely to do this again, he is a good-Samaritan rabbi.
2. Rehabilitation - Punish so that they do not commit crimes in the future 

a. Problem:
i. People do not get better in prisons.

ii. Assumes it has the right to change people in society 

iii. Very costly 

3. Incapacitation 
a. To punish in order to restrict ones opportunity to commit crime

b. Problems:
i. May be unlikely to commit crime in the future, thus wasting resources. Ex: Drug Offenders
ii. Mass Incarceration
iii. People commit crimes in prison. 
iv. Stigmatizing Individual 
ii. Retribution (Backward-Looking/Vengeance)
4. Retribution – to punish someone because they deserve punishment.   
a. Problem: 

i. Legitimizes vengeance and inflicting pain even when it cannot be shown that the punishment will promote the greater good.
ii. Under the impression that the person needs to repay society for the wrong it has done to society (“Owing society a debt”), however, we do not all get the same thing out of society. 
B. What to Punish?
· We punish based on morality. When society calls something a crime, we are claiming that society is the victim. 

· Commonwealth v. Mochan – D was charged with making lewd telephone calls to the victim at all times of the day and using profane language. Court found that any act is indictable at common law if it affects the morals or health of the community and in this case the court believed his acts injuriously affected public morality.
· COUNTER: Did this violate the legality principle as the statement that it is misdemeanor to injure the public may be too broad?
· Dangers of Over criminalization 
· Confusion/ cynicism/lose-respect 

· Law Enforcement Discriminatory Power 

· Questionable use of resources. 

· Malum in Se – action that are wrong in of itself. (felonies ex: murder)

· Malum Prohibitum – Only wrong because it’s a crime. Laws we can function. (Misdemeanors). 
C. Legality – No Punishment Without Law
· You can’t just charge someone, have to have a written crime, have to have a statue that says it’s a crime to do X, Y, and Z – conduct must be specifically prohibited by law.

· Why?
· Provides notice as to what conduct is unlawful

· Confines the discretion of the police in their enforcement of laws

· Prevents judges and juries from arbitrarily creating new crimes\

· Criminal law operates prospectively 
· McBoyle v. US --  D convicted under the National Motor Vehicle Theft Act for transporting an airplane that he knew to have been stolen. However, the act was not intended for airplanes when made by legislatures, thus did not meet the legality requirement. The consequences are so great that there needs to be fair notice. 
D. Criminal justice System – Proportionality and The Purposes of Punishment 
· In deciding whether a sentence is grossly disproportionate, the court examines  3 factors:

· The gravity of the offense compared to the severity of the penalty 

· Penalties imposed for other crimes in that jurisdiction 

· Penalties imposed in other jurisdictions for the same offense.

ELEMENTS OF A CRIME (Actus Rea + Mens Rea + Circumstances
A. ACTUS REA “guilty act”: Culpable Conduct – only punish if there was a guilty act because if we punished for mental thoughts alone, most of us would be considered criminals. 

a. Positive Act -- Voluntary Affirmative Acts 
i. GENERAL RULE: All crimes require that a D commit a voluntary (conscious and volitional movement) criminal act – an Actus Rea.

ii. Voluntary means something that is not involuntarily 
iii. When a person’s brain is not engaged with the body, the person may have a claim that her act was not voluntary. Four situations where an act is involuntary:
1. Reflex or convulsion 
a. EXAMPLE 1: Epileptic who had a seizure while driving crashes into another person (People v. Decina)
i. Defense: The act was involuntary as they had an epileptic seizure. 

ii. Prosecution: The epileptic voluntarily chose to go in the car knowing that he might have a seizure. 
2. Bodily movement during unconscious or sleep 
a. EXAMPLE 1: D killed her 19 year old daughter in a Somnambulism state. (Cogdan Case)
i. Defense: Court found her not guilty as the act occurring in a sodomanic state made the act involuntary.
ii. Prosecution: She should have taken steps to ensure that she would not kill her daughter as she knew she was having this issue for awhile.
b. EXAMPLE 2: D unconsciously shot and killed a police officer, and cannot recall the event based on a gun wound. (People v. Newton)
i. Defense: There was no voluntary act. The brain was not engaged. And we can’t punish someone without a voluntary act because of the purposes of punishment.

3. Bodily movement under hypnotic suggestion 

4. Bodily movement not product of D’s behavior
a. EXAMPLE 1: Martin was arrested at home while he was drunk, and police took him to a public highway and was charged with public intoxication. (Martin v. State) 
i. Defense: Martin was not in public voluntarily, hence, there was no actus rea.
b.  EXAMPLE 2: D was pulled over for drunk driving, and had marijuana in his sock when he processed in jail. (People v.Low) 

i. Defense: Not a voluntary act as he was taken to the prison involuntarily. 

ii. Prosecution: Stretch out the actus rea to when he entered the car drunk with the marijuana. He also could have taken the marijuana out.  Distinguished Martin because had “ a clear opportunity to avoid the prohibited act by voluntarily relinquishing the forbidden object … before entering the premises.  
5. NOTE: Acts done out of habit are still considered to be voluntary.

iv. ARGUMENTS FOR ACTUS REA: D wants to limit the actus rea to a narrow period of time when the D may have unconsciously engaged in wrongful behavior. P wants to stretch out the actus rea to when there was a voluntary act that led to the result. 

b. Omissions – Failure to act 

i. GENERAL RULE: No duty to help another or to rescue a person from harm. 
1. JUSTIFICATION FOR THIS RULE: We do not want to punish good Samaritans. Because of the purposes of punishment.
a. American Tradition 
b. Impracticality of requirement 
c. Deflect responsibility from the real perpetrator 
d. Dangers in Helping 
2. CASE EXAMPLE: D was charged with child abuse for failing to come to the rescue of an infant who was being severely beaten by its mother. The court held that D was not guilty because she had no specific duty to come to the child’s aid. (Pope v. State)
3. Exceptions:

a. Where a statute imposes a duty to care for another 
i. Ex: Social Worker

b. Where one stands in a certain status relationship to another 
i. Parent-child, master-apprentice, husband-wife, ships-master, owner-customer  

ii. CASE EXAMPLE: People v. Carroll – stepmother was charged with child endangerment for not preventing her husband from killing his daughter. As a stepmother, she owed a legal duty to care for her husband’s children.
iii. CASE EXAMPLE: People v. Beardsley -- Man who was married and was allegedly having an affair with Branch Burns who took a fatal amount of morphine tablets. He was married to another woman so there was no legal duty

iv. CASE EXAMPLE: Staples v. Commonwealth -- Miranda, D – live in boyfriend who failed to protect a four month child from a fatal beating inflicted by his girlfriend, the child’s mother. Found not guilty for no legal duty.
v. CASE EXAMPLE: Commonwealth v. Cardwell D Cardwell lived with her daughter, Alicia who was sexually abused by the stepfather and ran away. Court said that even though she was in danger herself, she should be protecting her child. Court upheld her conviction because a person charged with a duty of care is required to take steps that are reasonably calculated to achieve success.
c. Where one has assumed a contractual duty to care for another 

i. CASE EXAMPLE: The D permitted a 92 year old man to die of starvation after agreeing to feed him and knowing that there was no other way for him to obtain food  (Commonweath v. Pastinikas) 
ii. Ex: babysitter, elder care, caretakers, lifeguard, doctor – agreed to assist another person.
d. Where one has voluntarily assumed the care of another and so secluded the helpless person as to prevent others from rendering aid. 

e. When the D puts the victim in peril, he has a duty to help the victim.

ii. Fact situations that can be argued as positive acts or omissions – Typically when someone puts someone in peril 
1. Example: D rapes a young girl who then jumps into the river out of despair. 
a. Positive Act Argument: Stretch out the affirmative physical acts that led to the child’s death to include the D’s initial assault. THIS WOULD BE THE VOLUNTARY ACT THAT WOULD CONSTITUTE THE ACTUS REA.
b. Omissions Argument: D put victim in peril, and by not pulling her out of the river, that was an omission act. He had a duty to help since he was the one to put her in peril.
2. CASE EXAMPLE: People v. Barber -- Team of physicians, included the D Barber, were revived a patient who suffered cardiorespiratory arrest. The deceased had suffered permanent brain damage and his chances of recovery were poor.  Thus, they took off the life-sustaining machines.
a. Omission – Lack of duty of care by not continuing treatment
b. Positive Act – Unplugging the machines that were sustaining his life. 
iii. Hypothetical: Have some people sitting around the pool. Baby falls into the pool. Everyone did nothing. 
1. Who has a legal duty?

a. Lifeguard  - Yes 

b. Baby’s Father – Yes 

c. About to pick him up, then lets him drop – Yes because voluntarily assumed duty.
B. Mens Rea: Culpable Mental State -- “no crime without a viscous will”
a. Premise/Policy: the purpose of punishment relies heavily on the premises that the more a D intends to commit a wrongful act, the more a person should be punished. Blame and punishment are inappropriate in the absence of choice
b. Note: Even when a statute does not state a specific mens rea requirement, because of the overall principle that criminal culpability requires a culpable state of mind, courts will interpret statutes to require a mens rea element.

c. Model Penal Code Terms - Different Kinds of Mens Rea 
i. Purposely – goal/aim
1. Your goal or aim to harm.
2. Phrase “intent to”

3. Defendant has the purpose to cause a specific harmful result (specific intent)
ii. Knowingly – virtually certain 
1. Virtually or practically certain that her conduct will lead to a particular result.
2. Jewell Doctrine -  Deliberate/Willful Ignorance 
a. US v. Jewell – court moves the mens rea from reckless to knowingly when there is a strong suspicion and avoids learning the truth. D attempted to remain willfully ignorant when transporting 110 pounds of marijuana in a secret compartment. 
i. Must be showing of suspicion by defendant
ii. Defendant affirmatively avoids confirming his suspicions
iii. Recklessly – consciously disregards
1. Realizes that there is a substantial and unjustifiable risk that her conduct will cause harm but consciously disregards the risk (SUBJECTIVE STANDARD)

2. Maliciously (Level of intent is recklessness)– the D realizes the risk her conduct creates and engages in the conduct anyway. 

3.  CASE EXAMPLE: (Regina v. Cunningham) – D went to the unoccupied house, and stole the gas meter and its contents. D did not turn off the gas, with the result of a considerable amount of gas escaping and endangering Sarah Wade’s life as she was partially asphyxiated. Found JURY WAS NOT GIVEN PROPER JURY INSTRUCTIONS as maliciously means recklessness meaning have to look at if the D had foreseen that his actions might cause harm, but nevertheless engaged in them.
4. CASE EXAMPLE: (Regina v. Faulkner) – went on boat to steal rum, lit a match, and accidentally caused the ship to go on fire. Charged with violating the Malicious Damage Act by “maliciously” setting fire to the ship. Judge quashed as the accused must know that the injury would be the probable result of his unlawful act, and yet did the act reckless of such consequences.
5. RECKLESSLY IS THE BASE LINE WHEN A STATUE DOES NOT SPECIFY THE MENS REA REQUIREMENT
a. CASE EXAMPLE: -
After the D’s wife left him, the D began to post Facebook rap songs and other material containing graphically violent language and imagery. Statute had no mens rea language in it. The Supreme Court interpreted a statute that prohibited making threats on the internet to require a minimum of recklessness to be guilty of the offense (Elonis v. United States) 
iv. Negligently – Should be aware
1. Unaware of and takes a risk that an ordinary person would not take (OBJECTIVE STANDARD) 
2. Focus is not on the D’s state of mind, but on what an ordinary person would have known and done in the D’s situation.

3. Criminal negligence (higher standard) is different than civil negligence. 

a. State v. Hazelwood (Minroity) – Charged with charged with violating a state statute for the negligent discharge of oil when the D spilt 11 million gallons of oil along the Alaska Coast. Court held only needed civil negligence standard. A defendant commits ordinary negligence when he fails to perceive a risk of such a nature and degree that his actions constitute a deviation from the standard of care that a reasonable person would observe in the same situation. 
b. Santillanes v. New Mexico (Majority) – D cut his seven year old nephew’s neck in an altercation and was charged with child abuse.  Court held needed criminal negligence is needed. A criminal negligence standard requires much more, namely that a defendant deviate from a risk so gross and of such a nature and degree as to be deserving of punishment.
i. JUSTIFICATION: Criminal negligence requires greater risk – the negligence had to be so gross as to merit not just damages, but also punishment. If a defendant is accused of morally reprehensible conduct the mental state required by the criminal statute used to convict the defendant should be serious enough to warrant such contempt.
4. (Majority) prefer criminal negligence because the punishment should fit the crime.

v. Strict Liability 
1. No Mens Rea

d. Specific Intent Crimes v. General Intent Crimes (Common Law Terminology)
i. General Intent crimes are those that only require the D intend to commit the act that causes the harm. The prosecution must prove only that the accused meant to do an act prohibited by law.  The D did not need to intend the consequences of his/her act. Reckless standard. Recklessly/Negligent.
ii. Specific Intent refers to crimes that require a higher level of intent. Purposefully/ Knowingly

iii. Intended to violate the law. Must prove that the D acted either with the specific purpose to cause the harm or while knowing the harm would result. 

e. Motive v. Intent 

i. Intent – Look at the intent which is the state of mind. We care about the intent, not the motive.

ii. Motive – underline reasons he engaged in criminal activity.
f. Mistake of Fact

i. Claim that the D did not have the necessary mens rea for the crime because the D made a mistake or was ignorant of a fact she had to know to be guilty of the charged offense. 
1. Shows that the D did not know something that she needed to know to be guilty of the crime. 

ii. GENERAL RULE: Typically, once a D is engaged in an activity that is criminally and morally culpable, the D’s mistake as to the details of the crime is likely to be irrelevant.
iii. Works as a defense because no mens rea, no crime. NOTE: only a defense if the fact they didn’t know was a material element of the crime.
1. What is a material element?
a. It is what the D needs to know to have the mens rea. 
b. Non-Material Element (Jurisdictional Element) – the D makes a mistake about something that is not an element of the crime. 
c. How do you figure out if something is a material element?
i. Language of the statute 

ii. Legislative Intent 

iii. Common Sense and Public Policy

2. CASE EXAMPLE 1: was convicted of taking an unmarried girl under the 16 years of age out of the possession and against the will of her father. (Regina v. Prince)
a. Defense: Did not know she was underage and that negates his mens rea. 
b. Prosecution which won: -Knowledge of the girl’s age is not a material element of the crime required for conviction. He took his chances when he conducted the act. “The act forbidden is wrong in itself.” He knew everything he needed to know to be guilty of the offense. 
c. Counter to Prosecution: If he knew that she was 14, he would not have committed the criminal offense
3. CASE EXAMPLE 2:  D was assaulting someone to get money not knowing they were federal officers. Were charged for assaulting federal officers even though they did not know the victim was a federal officer.  (United States v. Feola)
a. Defense: They did not know the victims were federal officer so they did not have the necessary mens rea required by the statute 
b. Prosecution Which Won: Knowing that the victims were federal officers is not a material element of the crime.  
c. Counter to Prosecution: They should find this as a material element because there is an enhanced penalty for assaulting federal officers. They should know what makes their conduct really bad.
4. CASE EXAMPLE 3: United States v. Falu: knowledge of being within a certain distance of a school was a jurisdictional element (immaterial). Defendant was breaking the law anyways; therefore, there was no mistake of fact defense. 
g. Strict Liability 
i. This is where liability is imposed without Mens Rea. Where the D is guilty even if he honestly and reasonably believes his conduct was proper. 
ii. How do you figure out if something is a strict liability crime?

1. Language of the statute 
a. CASE EXAMPLE 1: D was charged with stealing spent bomb casings that were government property. D claimed that he believed the casings has been abandoned; the government claimed that the D was strictly liable if he took casings that turned out to still belong to the government. (Morissette v. United States)
1. The court found that although there was no knowledge requirement in the statute for crimes such as larceny and stealing mens rea is required. 
2. Under the MPC, if a mens rea is required and not otherwise specified, the D must act recklessly when committing the offense.
2. Legislative Intent 
a. US v. US District Court, et. al. [Kantor]: Traci Lords case; underage girl was filming pornographic films. Defendants claimed they did not know how old she was. Court looked to the language of the statute and the legislative history to determine that it was intended to be a strict liability offense. However, there was a constitutional challenge. Thus, court held that mistake of fact was an affirmative defense given the circumstances. Dissent: Protection of children > giving accused the benefit of the doubt.

3. Common Sense and Public Policy

iii. In order to determine if something should be strict liability based on public policy, look at:
1. Public Welfare offense – Main Example: Speeding 

a. CASE EXAMPLE: D was prosecuted for shipping misbranded or adulterated products in interstate commerce in violation of § 301 of the Federal Food, Drug, and Cosmetic Act. Despite not knowing or having any reason to know that the products has been misbranded, held criminally responsible because the crime did not require mens rea. (US v. Dotterweich)
b. RATIONALE/JUSTIFICATION: Want to stop these acts from occurring in pursuit of public policy. The Narcotic Act’s purpose is to require every person dealing in drugs to determine, at his own peril, whether what he is selling, bartering, or giving away comes within the purview of the statute and if he sells prohibited drugs, to punish him.
c. Consider comparing the safety of the public then the personal liberty of the individual person and charging them even though they don’t have mens rea.

2. Regulatory Offenses 
a. CASE EXAMPLE: D charged with violating the National Firearms Act – possessing an unregistered firearm and it carries a 10 year in prison. (Staples v. United States)
i. He said I had not realized it had to be registered, and that it had that altercation. 
ii. Argument that it should be strict liability:
1. Government is saying this is a public welfare, regulatory offense. Guns are regulated and serve public welfare, and that this should be a strict liability crime. Since guns are dangerous, it is on you to make sure that your gun should be registered. 

iii. Argument that it should not be strict liability:
1. Mens rea should be required since it carries such a heavy penalty of 10 years.
3. Small Penalties 
a. JUSTIFICATION: We want the penalties to be smaller because we want to distinguish those without the mens rea from those who do have that guilty mind. 
iv. JUSTIFICATION FOR STRICT LIABILTY: 

1. There would be too many cases if it were not a strict liability requirement as everyone would want to argue the mens rea. 

2. We want to protect society, and we want to make certain acts a crime to do, even if there is no mental state.

v. Morality Offense 
1. There are also a number of morality offenses in which the D is guilty regardless of whether the D acted with a culpable state of mind. These crimes include statutory rape, bigamy, and adultery. 

a. JUSTIFICATION: It’s a wrong in itself. These are hardcore social norms that we want society to follow. 

vi. Vicarious Liability for Strict Liability Crimes
1. Held liable for another’s actions 

2. State v. Guminga – D owned a restaurant where the waitress was caught serving alcohol to an underage customer. 
a. Found him guilty because he is still found guilty and liable although he was not aware of the improper acts.

i. JUSTIFICATION: 

1. Because of the threat to the public welfare, the law imposes the burden on the D to ensure that the production of these drugs is absolutely safe.

2. Doctrine of strict liability and vicarious liability are used to ensure that the owners take responsibility for the operation of their facilities. 
vii. Defenses to Strict Liability Crimes  Because strict liability does not require mens rea, there is no mistake of fact defense for strict liability crimes
1. Actus Rea – State v. Baker 
a. The D was convicted of speeding, and sought to introduce evidence that his car was on cruise control. Argued that it was no voluntary act. However, he lost because they stretched out and said that he put it in cruise control. No voluntary actus rea.
b. However, if he was forced to speed because his brakes were defective then he would have a defense to strict liability. 

2. “Good Faith” Defenses 

a. “Good Faith Defense” to a strict liability crime. In essence, they do not require the prosecution to prove mens rea, but they allow the defense to prove a lack of culpable mens rea.
b. Traci Lords Case: Distributed underage porn, however, did not know she was underage. They went through great efforts in order to establish her age.
i. Defense: The court may shift the burden of proof to require that the D’s prove that they made all good faith efforts to determine the age of their actors. 
1. Could argue that it does not align with the purposes of punishment
ii. COUNTER: We should weigh the government interest of protecting children higher. 
c. In cases where the court has additional constitutional concerns, the good faith defense offers a compromise as it does not require the prosecution to prove intent, but it allows a way for the D to avoid the harsh impact of a strict liability law.
d. Overall, some consideration of mens rea should be given, as long as the defense accepts the burden of proving the D acted in good faith in his constitutionally protected first amendment rights.
Mistake of Law
· General Rule: Mistake of Law is not a defense.
· JUSTIFICATION: 
· Everyone would simply claim that they did not know what the law is which would cause legal chaos.
· Would cause people to avoid knowing there legal duty 

· The law is based on our morality so everyone should know what it is.

· CASE EXAMPLE: D is charged with illegally possessing a concealed weapon. He claims that he honestly believed he fell under an exception for “correctional officers.” Court held that misreading the statute was not a mistake of law defense. Dissent: defendant committed the act in good faith under reasonable assumption. No deterrent value and no need for retribution.  (People v. Marrero)
· Did not have a mistake of law defense because misreading a statute is not a defense. 

· Disagreement with the law is no defense
· CASE EXAMPLE:  D was charged with willfully failing to file federal income tax returns for a number of years. The statue required him to have knowledge that he had to file taxes. (Cheek v. US)
· Court found him guilty because he had showed that he has prior paid taxes, thus knowing he had a duty. He had too honestly believe that he did not have to pay taxes. (Subjective Standard). However, the more unreasonable, the less likely we will believe you did not honestly believe you had to pay taxes. 
· JUSTIFICATION: 

· If everyone were free to disagree with the law, there would be no law. 

· A D’s disagreement with the law is often the best evidence that the D knew what his legal duty was and intentionally ignored that duty.  

· Cultural Defenses 
· Does a D from another culture have a defense because he/she is unfamiliar with US practices and laws?

· No formal “cultural defense” under US law. 

· JUSTIFICATION 

· If a person chooses to live in the US, he agrees to behave according to US law.

· EXCEPTION:

· Can use a person’s individual culture to affect their culpability

· To the extent that a specific intent law requires that a D willfully violate the law, it is easier for a person from a different culture to claim that he did not know enough about his duty to violate the law. 

· Mistake of Law does not work for strict liability crimes as the only way to have a valid defense for strict liability is through the actus rea

· Exceptions:

· Negates an element of the offense 

· Where mistake of law acts just like mistake of fact

· Situations where they have to “knowingly violate the law,” and there mistake of law would cause them to not know. 
· CASE EXAMPLE 1: D was charged with “knowingly using food stamps in an unauthorized manner.” Claimed that he did not know the manner in which he was using food stamps was unauthorized by law.(Liparota)
· Worked as a defense because the statue required that the D needed to know about the law. 

· CASE EXAMPLE 2: D apprehended someone who they thought to be a murderer and did not know they needed the authority of law. Statute is kidnapping is defined as “knowingly confining a victim without the authority of law.”
· Mistake of law is a defense because D did not know that he was without lawful authority to seize the victim.

· NOTE FOR MISTAKE OF LAW: The mistake only had to be honestly, not reasonably. 

· Estoppel Theory – when the D has been misled by the judicial authority or official misstatement of law. In those situations, the government is estopped from claiming that the D’s legal error is not a defense.
· Official misstatement of law 
· Judicial Decision 

· When it comes to relying on a judicial decision, make sure that the decision was issued by the controlling jurisdiction. A D cannot claim mistake of law when he incorrectly relied upon a decision from another jurisdiction or a higher court in his jurisidcition has overruled the decision upon which he relies.
· Administrative Order 

· For laws that change after the D committed an act that was lawful at the time, the D has a defense because he relied upon the law in existence at the time he performed his acts.

· Official Interpretation 

· Can only make this defense if he is receiving that interpretation from the highest official charged with interpreting that law.

· Ex: Neighborhood cop would not work, but state attorney would

· No notice because regulatory offense with affirmative duty 

· Due Process requires that the D have sufficient notice as to what acts constitute a violation of law

· LAMBERT EXCEPTION: When the D is charged with an omission, and it involves only a regulatory crime, there may be a defense if the D could have reasonably known of his legal obligations. 

· Hypo Example: D was convicted of reckless driving. He decides to move to Alaska. Unbeknownst to him, Alaska has a law requiring all reckless drivers to register at City Hall as soon as they arrive in the state.
· This is an omission.

· CASE EXAMPLE – D was charged with failing to register as a convicted person upon her arrival in Los Angeles. She had no actual notice of the reporting requirement and claimed ignorance of the law. (Lambert Case)
· DECISION: Court concluded that (1) her conduct was wholly passive (2) she had no actual notice of the law (3) the violation involved a regulatory offense. 
Homicide
Overview of Homicide 

Actus Rea (Killing) + Mens Rea (Depends on the grade of homicide) + Circumstances (Another human being) + Result (Death)
A. Intentional Homicide

a. Premeditation (1st Degree Murder) –to “think beforehand.” Longer a D contemplates a killing, the more likely it will be considered to be premeditated. 
i. Carroll Approach  -- All you have to show is that there was purpose to kill to establish premeditation.
1. PROBLEM: Hard to distinguish between Murder 1 and Murder 2. 
2. CASE EXAMPLE 1 – Commonwealth v. Carroll -- D shot and killed wife while she was sleeping in bed. Prior to the killing, D and wife had a long argument. Thereafter, wrapped her body and took into the cellar. Was there premeditation? Yes, as long as the D had a cool moment of thought, even for a second, and then purposely killed the victim, the D will be guilty of premeditated killing.
a. Prosecution Argued: 
i. Period of time is irrelevant if the killing was in fact intentional, willful, deliberate and premeditated – no time period is too short.
ii. Lack of planning is irrelevant 
b. Carroll Argument: 
i. Insufficient time prior to the incident for premeditation.

ii. Further argues that the time and place of the killing, the difficulty in removing his wife’s body, and the lack of an escape plan evidence a lack of premeditation.

ii. Guthrie Approach – Purpose plus preconceived  plan. In addition to proving that the D had the purpose to kill the victim, the prosecution must also prove that the D’s killing was by “prior calculation and design.”
1. CASE EXAMPLE 1 – State v. Guthrie – D removed a knife from his pocked and stabbed his co-worker, Steven Todd Farley after his co-worker had been teasing him.  Convicted of 2nd degree murder. 
a. Want some cool deliberate thought -- there must be some period between the formation of the intent to kill and the actual killing, which indicates an opportunity for some reflection on the intention to kill after it is formed.

2. CASE EXAMPLE 2 – People v. Anderson – D killed a 10 year old girl named Victoria. Conclude that the evidence is insufficient to declare a verdict of premeditation and deliberation. 

a. Did not see evidence of planning since she was under a bunch of boxes. 

b. No evidence of motive since court rejected sexual assault argument. 

c. Manner of killing as there was many stabs so shows that he may not have been in calm state.

iii. Factors for Determining Premeditation under Guthrie Approach: 

1. Planning 

2. Motive 

3. Manner of killing 
iv. JUSTIFICATION FOR DISTINCTION BETWEEN 1ST DEGREE AND 2ND DEGREE:

1. We want cool deliberate thought. This is because of the purposes of punishment. We think the person who thinks everything over is worse than the person who acts out of rage. The overkill was a sign that it was not cool and deliberate. 
v. Mercy killings are considered 1st degree murder. State v. Forrest – Forrest went and mercy killed his father who was terminally ill. He was very emotional during it. Convicted of first degree and sentenced to life imprisonment
b. Malice for 2nd Degree Murder
i. Malice is needed for 2nd degree murder. What does malice need?
1. Intent to Kill 

2. Intent to Cause Serious and Bodily harm 

3. Gross Recklessness

a. “He MUST HAVE known of the risk”

b. once you are on notice that is gross recklessness because you must have known of the risk
ii. If an individual has an intent to kill, but no premeditation/not in the heat of passion, would be 2nd degree. 

B. Unintentional Homicide 

a. Voluntary Manslaughter – Heat of Passion/Provocation

i. JUSTIFICATION: No malice when there is no heat of passion. 

1. Partial justification: She had it coming.

2. Partial Excuse: Its human nature, and sometimes we understand when people cannot hold their  emotions. 

ii. In order to meet voluntary manslaughter MUST:

1. Actual Heat of Passion  (Subjective Standard)
2. Legally Adequate Provocation  (Objective Standard)
a. (1) Categorical Approach (Adultery/Assault) – Words do not work as provocation. Must actually witness the adultery/assault).

i. CASE EXAMPLE 1: Girouard v. State – D was provoked, and  stabbed his wife 19 times. Afterwards he slit his wrist. Found him guilty of 2nd degree, and used the categorical approach in saying words can only constitute provocation if they are accompanied by conduct indicating a present intention and ability to cause the defendant bodily harm. Believed no such conduct was exhibited.
b. Reasonable Person Approach -- Whether a reasonable person would have been provoked? Who is the reasonable person?
i. JUSTIFICATION: More reasonable to use this approach as jury would be the reasonable person. It is more flexible. 

ii. CRITICISM: 

1. Very difficult to get a jury that reflects the D 

2. People get provoked from people from different races.

3. Not always consistent

4. Perpetuate stereotypes by which might be sufficient is provocation

5. Can go down to who the jury liked and does not like.
iii. (2) Camplin Reasonable Person Approach – a person with the D’s same physical traits would have been provoked. (age, gender, and size)
iv.  (3) Reasonable Person With Emotional Characteristics (similar to Model Penal Code Standard) – Whether a reasonable person with the D’s emotional background would have been provoked. Think about insufficient cooling time and triggering act.
c. (4) Model Penal Code Approach: Extreme Emotional Disturbance (EED,MPC, and Cassassa)
i. Model Penal Code does not distinguish between voluntary and involuntary manslaughter. Recognizes 2 killings as manslaughter: 
1. Recklessly killing another person 
2. Killing another person under circumstances that would ordinarily constitute murder, but which homicide is committed as a result of “extreme mental or emotional disturbance” for which there is a “reasonable explanation or excuse.”
a. The reasonableness of the explanation or excuse regarding the EMED is “determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.”
3. Difference from the previous approach:
a. Do not need to worry about cooling time.
b. No act of provocation needed. 
c. Very subjective approach
ii. EXAMPLE: A D who was physically and emotionally tormented for years by a man wearing a blue tie. The attacks were brutal and left the D with emotional scars. Each attack was accompanied by a tirade of swearing by the D’s attacker. Years later, the D walks by a man in a blue tie who starts swearing. D reacts by attacking and killing him.
1. Argue that there was a reasonable explanation or excuse for his extreme or emotional disturbance. Would find him guilty of manslaughter.
3. Insufficent Cooling Time
a. In US v. Bordeaux, D saw someone that had raped his mom 20 years earlier. The court said that because the revelation of the rape had occurred much earlier, and because the fatal act was committed well after the beating of victim had ended, there was no rational basis for the jury to find that Bourdeax killed in the heat of passion.
b. Has to be here and now. 
i. COUNTER (Only some jurisdictions have this): 

1. Rekindling
a. D can argue that even though they may have cooled after the initial provocative act, their heat of passion was rekindled by some kind of reminder of the victim’s provocation.
2. Long-Smoldering  
a. D has to show his emotions continued to smolder even after the act occurred. 

b. In People v. Berry, court held that the D was nevertheless entitled to a manslaughter instruction, because the jury could find that the D’s heat of passion resulted from a long-smoldering prior course of provocative conduct by the victim, the passage of time serving to aggravate rather than cool D’s agitation.

b. Intentionally killing a non-provoking victim?

i. Partial Excuse (Works) – Based on human fragility, thus does not matter who you react on.

ii. Partial Justification (Does Not Work) – Justify killing someone based on the person you killed, thus if they are not provoking you, there was no justification in killing them.

c. Involuntary Manslaughter - Negligent Homicide (MPC)
i. Mere Recklessness/Gross Negligence 

1. Step 1: Should he have realized the risk? Would a reasonable person would have realized the risk?

2. Step 2: Is it gross? Is it the type of negligence that we are going to be holding them criminally responsible? How do I show if something is gross?

a. Magnitude of the Risk v. Social utility of Behavior 

i. Magnitude of the Risk 

1. Type of Danger 

2. Likelihood of harm

ii. Social Utility of Behavior 

1. Benefit 

2. Costs of Alternatives 

b. NOTE: Dangerous Instrumentality Doctrine
i. If you use something that is dangerous (gun and knife) just negligently it is involuntary manslaughter AUTOMATICALLY. Don’t even debate the magnitude of the risk and the social utility of behavior. We don’t even have someone pause to look at the magnitude of the risk and social utility of behavior. The magnitude of the risk is so high that there is nothing and no good reason to take that risk.
ii. What about contributory negligence?

1. Victim is also doing something negligently doesn’t matter, could still be held liable.
C. CASE EXAMPLES: 
a. Commonwealth v. Welansky: nightclub owner’s omission + gross negligence
i. Involuntary Manslaughter – D did not realize the risk, however he should have realized the risk. Magnitude of the Risk > Social Utility 
b. State v. Williams: parents fail to bring child to hospital + gross negligence

i. Involuntary Manslaughter

c. Walker v. Superior Court: religious parents treat child with prayer 

i. Does social utility mitigate risk?

d. Commonwealth v. Malone: friends playing Russian poker 

i. Social Utility < Magnitude of Risk = Involuntary Manslaughter/Gross Negligence 
e. United States v. Fleming: drunk driver contends he did not realize the risk despite almost hitting numerous cars while speeding.

i. MUST realized the risk. Reckless and Social Utility < Magnitude of the risk = Gross Recklessness = Murder 2. 

D. ACCIDENTAL KILLINGS –Between Murder 2 and Involuntary Manslaughter

· ANALYSIS 
· Step #1 – Did the D realize the risk? 

· Yes: Reckless No: Negligence
· Step #2- Was it Gross?

· Social Utility v. Magnitude of the Risk 

	OVERVIEW OF HOMOCIDE 

· Murder 1 – Premeditation 
· Caroll - Purpose –No 

· Guthrie -- Purpose +/ preconceived design 
· Planning?

· Motive?

· Manner?

· Murder 2 – Malice 

· Intent to Kill

· Intent to Cause Serious/Gross Bodily Injury 

· Gross Reckleness – “Must Have” realized the risk 

· Voluntary Manslaughter – HOP/Provocation 

· Actual Heat of Passion 

· Legally Adequate Provocation 

· Categorical Approach 

· Reasonable Person Approach 

· Camplin Approach (Objective/Physical Characteristics) 

· R.P with Emotional Characteristics

· Inadequate Cooling Time

· Exceptions: Rekindling and Long Smoldering 

· Involuntary Manslaughter

· Recklessness/ Gross Negligence 

· Step #1 – Did the D realize the risk? 

· Yes: Recklessness – Murder 2  No: Negligence

· Step #2- Was it Gross?

· Social Utility v. Magnitude of the Risk 

MPC – Murder 1 and Murder 2 are together

MPC “MANSLAUGHTER”

· Extreme Emotional Disturbance (EED,MPC, and Cassassa)

· Reasonable Explanation or excuse for EED 

· DIFFERENCES FROM COMMON LAW APPROACH 

· No act of provocation necessary

· No issue of “cooling time”

· Very subjective approach 


FELONY MURDER

General Rule: The Unlawful Act Doctrine (Misdemeanor-Manslaughter Doctrine) – A D is automatically guilty of manslaughter if a death occurs during the D’s commission of an unlawful act that is not a felony.

POSSIBLE LIMITATIONS 

· Dangerous

· Some jurisdictions require that the misdemeanor be malum in se – the type of violation that the law prohibits because the conduct is inherently wrong and could lead to serious harm.

· Ex: Speeding is Malum in Se

· Some jurisdictions say violation must be “proximate cause” of the victim’s death.
General Rule: Felony-Murder Rule –Once it is proved that the victim’s death occurred during the D’s commission of a felony, the D is automatically guilty of murder, regardless of mens rea. 

· Not limited to foreseeable deaths. A felon is strictly liable for all killings committed personally or by an accomplice in the course of the felony.

· MURDER 1

· BARKRM – burglary, rape, Kidnapping, robbery, arson, and Mayhem.

· At common law, death arises while committing one of these felonies, found for murder 1. 

· BEST DEFENSE TO FELONY MURDER – DID NOT COMMIT THE FELONY
· Regina v. Serene -- Fire set in order to get insurance policy and death ensued. Defendant found guilty of felony murder.
· MURDER 2 

· Death arising out of every other felony will get the person Murder 2. 

LIMITATIONS ON THE FELONY-MURDER RULE 

1) Inherently Dangerous Felony

a. General Rule – the underlying felony be one that is already inherently dangerous to human life. 

b. How do we determine whether a felony is inherently dangerous? 

i. Felony in the Abstract (CA Rule)
1. Whether commission of the felony will routinely put victim;s lives at risk
2. People v. Phillips – Underline felony of grand theft when he prescribed a method of treatment in a girls eye in order to fraudulently gain money, and she died. 

a. Grand Theft is not an inherently dangerous felony, thus does not meet the felony-murder rule.

3. People v. Howard: defendant led police officers on high-speed chase, collided with another car and killed driver

a. Is speeding inherently dangerous? Court says no
ii. Felony As Committed 
1. Look at how the D committed the felony in the case at issue and determine whether the felony as committed was particularly risky

2. Hines v. State – Felon in possession of a firearm was inherently dangerous felony under the circumstances because the D was drunk while turkey hunting and shot fellow hunter 

a. In the Abstract, Hunting is not an inherently dangerous felony, but as a recreational activity. Court looked at the felony as committed. 

3. When use this standard, will typically always find the felony was inherently dangerous.
2) An Independent Felony (Merger-Rule)

a. General Rule: If the underlying felony is an “integral part” of the homicide itself, the felony-murder doctrine is not applied.

i. Separate Purpose 

ii. Does not require showing of malice

b. People v. Ireland – Felony of assault with a deadly weapon to support the felony murder charge; however, this was just a step from killing the victim and therefore merged with the homicide charge. 
c. People v. Smith – D was charged with felony murder based on the underlying felony of child abuse. The court held that felony-murder doctrine did not apply because the underlying felony required that the jury determine whether the D acted “under circumstances or conditions likely to produce great bodily harm or death.” Basically, already going to have to show malice.

d. Is the felony an integral step towards killing someone? 

i. Look at the Definition of the Felony 


1. Does the felony require a type of malice? 
2. If requires malice, then merges
ii. Is there a separate purpose in committing the felony?

1. If purpose to kill, then merges 

2. Usually robbery, burglary, arson, kidnapping, and rape qualify as independent felonies
a. Exception Burgalry: when the unlawful entry is “with an intent to kill or assault”
3. People v. Burton: underlying felony was armed robbery; independent purpose was to steal money, therefore, it does not merge
3) In Furtherance of the Felony
a. Timing – “During the course of ..”

i. Felon who is speeding away from crime and hits someone vs. felon who already got away and is later driving to the bar and hits someone
ii. A felony begins with the preparations for the crime and does not end until the defendants are in custody or have reached a position of “temporary safety.”

b. Did it Further the Felony? – “in furtherance of…”

i. HYPO: co-felons rob a bookstore; one co-felon goes off by himself and commits rape. Are co-felons implicated in the rape? No, because the rape is not in furtherance of the felony of robbery
c. Who does the Killing?

i. If the death was caused directly by a felon, courts ordinarily have little trouble finding that the felonious conduct was the cause of the victim’s death. What happens if the store owner killed one of the co-robbers?
ii. TWO THEORIES:

1. Agency Approach (CA)

a. A felon is only responsible for the death of a victim if that death was caused directly by one of the felons. If a third party causes the death, the felons are not responsible. 

b. Provocative Act Doctrine

i. If the actions of a felon create “an atmosphere of malice” that provokes a third party into committing the killing, the felons are guilty of murder 

ii. Used to get felony murder result, despite being in an agency jurisdiction

iii. Must show the provocative act*
iv. Caldwell – felons were committing a robbery and there was a shootout. The police shot one of the co-felons. Felons created an atmosphere of malice where the police, third party, was provoked into killing him.

2. Proximate Cause Theory 

a. A felon is responsible for any death that occurs during the felony regardless of whether the felon directly caused the death so long as the death was sufficiently related to the felons conduct.

d. Who Dies?

i. Some jurisdictions do not apply felony-murder when the victim is a co-felon
ii. Policy

1. Killing is viewed as justifiable

2. Co-felons’ lives are valued less than those of innocent victims

3. Difficult to perceive how the death of a co-felon would be in furtherance of the felony

4. Felons assume the risk
	General rule for felony-murder
	Death during felony substitutes proof of malice



	Limitations for felony-murder
	1. Inherently dangerous felony

2. Independent felony

3. In furtherance of felony

    a) Duration of felony

    b) Who caused death?

           i) Agency Theory

           i) Proximate cause theory

    c) Who was killed?

           i) Does that jurisdiction apply felony-murder for the death of a co-felon?

    d) Was the killing outside the scope of the felony?



	Provocative act/vicarious liability doctrine
	Provocative acts of one felon create malice for all co-felons


MPC APPROACH TO FELONY MURDER 

· Provides that if a death occurs during the commission of certain listed felonies, there is a presumption that the defendant acted with recklessness and extreme indifference to human life. –Robbery, Rape, Deviate Sexual Intercourse by threat of force, Arson, Burglary, Kidnapping, and Felonious Escape.
FELONY MURDER AND THE DEATH PENALTY 

· Tison v. Arizona – The felony-murder doctrine can be used in a death penalty case as long as the prosecution demonstrates the D’s “major participation in the felony committed, combined with reckless indifference to human life.”

CAUSATION

· Chain of events that connect an act to the result   
· Actus Rea + Mens Rea = Result 

· Transferred Intent – intend to shoot someone who is wearing a UCLA hat. You are a bad shot, and hit someone else. The mens rea is transferred.
· What if you intend to hit a nobody, but hit the president accidentally? Should he be punished for the intent of the nobody or the higher punishment of the president? What if you intend to shoot one person and goes through to the other victim?

· MPC: you are only responsible for the harm you intended.

· Common Law: Responsible for the harm you caused.
· Is there Actual Cause? (“But For”) 
· Any Link in chain of Causation

· Does not need to be the sole cause or the last cause 
· A D who hastens the death has still met the but for test, so long as there is sufficient evidence that the D’s acts actually hastened the victim’s demise. 
· Is there Proximate Cause? (MPC: “Legal Cause”) -- “Sufficiently direct” cause 
· Were the D;s actions a sufficient direct cause of the harm to warrant imposing criminals liability?
· Foreseeability of harm (Objective)

· Defendant does not have to foresee HOW the harm occurs; defendant must only foresee harm occurring (unless it is highly extraordinary)

· Kibbe –Left him out in the cold with his pants down. It is foreseeable that is he going to get hurt.
· People v. Acosta -- chase -> helicopter crash. Rule: highly extraordinary incidents break the chain of causation. Acosta’s conviction reversed because no malice. He did not foresee the risk and consciously disregard it.
· Intervening Act? (Superseding?))

· How do we determine if an act supersedes and breaks the chain of causation?

· What was the nature of the intervening act?

· Was the intervening cause foreseeable?

· Who had control over the intervening cause?

· How much harm did the intervening cause contribute?

· What policy arguments are there in favor of having the intervening cause break or not break the chain of causation?

· Types of Intervening Acts 
· Acts of Nature  

· Routine: Typically are routine and do not break the chain of causation

· Example – D robs a man and leaves him in his underwear on the side of a country road in a blizzard. The victim freezes to death.

· Does not break the causation. Why?

· Foreseeable that a normal act of nature would cause him to freeze to death. 

· Extraordinary: Superseding  Intervening Cause (Ex: struck by lightning, meteor)
· HYPO: what if in Kibbe, the robbers took the victim to the desert and he was hit by a meteor? Meteor would break the chain of causation. This was an extraordinary incident and not foreseeable. No reason to punish robbers for this event. 

· Acts by Another person 

· Victims 

· Conditions – Don’t break chain “Take the victim as they are”
· Someone assaults a 79 year old woman and loses her will to live and dies. Does not break.
· Josiah witness who does not get a blood transfusion

· Acts – Depends on who had control
· Forseeable that victims will do desperate things to escape from a difficult situation, even if it means harming themselves. 

· D likely had control over the situation.

· Michelle Carter Case – found that him using carbon monoxide to kill himself was not a superseding act as she had control over the situation when she told him to “get back in the car”

· Stephenson v. State – Kidnapped girl and she took poison. Poison was not an intervening act as he had control over the situation. 
· People v. Campwell – told the guy to kill himself and gave him the gun. The guy killed himself. Court said this is suicide, not homicide. This was a superseding act as the D did not have control over the situation. 

· Kevorskian – victim flipped the switch that killed herself. Flipping of the switch was the superseding act
· Medical Care 

· Ordinary Negligence – does not break 

· Gross Neglect/Intentional maltreatment – breaks the chain of causation 

· Acts of other Perpetrators 
· Multiple Perpetrators 

· A stabs X, then B shoots X.
· If working together, both guilty for murder.
· Some courts hold both liable
· If B accelerated A’s death, then B found guilty of murder and A of attempted murder.
· Complementary Actors
· Ordinarily, when the reckless or negligent conduct of complementary actors leads to death of an innocent person, all surviving participants are held responsible 
· Foreseeable that carless activity will lead o serious death or injury 
· No good policy reason to hold the contributory actions to fellow participants should break the chain of causation.
· Drag Racing and one of the drag racer dies. 
· Commonwealth v. Root – A was not responsible for D’s death because B voluntarily created the risk of his own injuries. B had control over the situation, thus intervening act of B killing himself supersedes. 
· State v. McFadden – A was proximate cause because he participated in the series of acts that led to B’s death.
· Commonwealth v. Atencio -- D played Russian roulette with the victim. Court held that D’s mutual encouragement in the joint criminal enterprise was sufficient to prove proximate cause.
· Related – Does not break chain 

· Ex: One person stabs Eli and the other person s hoots him before the stab wound him killed him. 
· Unrelated – May be “independent: intervening act 

· One perpetrator pushes victim to the ground, other perpetrator shoots victim in the head (unrelated). The pusher would not foresee the shooting -> breaks the chain of causation. Why? Foreseeability, control, policy

· Examples

· People v. Arzon –defendant set fire, second fire breaks out, fireman dies in second blaze; court held defendant’s conduct need not be the sole and exclusive factor in the victim’s death.

· People v. Warner-Lambert Co.: explosion at gum factory. Defendants knew risk of explosion. However, was unclear what caused the explosion, thus we do not know what the intervening act was. If we do not know this, then did not know how to evaluate if there was proximate cause
· Control and Policy

Hypothetical – D accidentally hit biker, and biker was only stunned. Then car intentionally came and ran over the biker. Is the first  motorist going to be found the cause of death of biker under causation?

· MPC: NO. Legal cause – If some unusual act or condition makes it so that the D did not act with the requisite culpability for the actual result, the D is not the cause of harm.

· To be intentionally killed by another car, makes the result too remote and accidental to hold the first motorist culpable.

· Common Law:

· But/for Case: yes

· Proximate Cause 

· Forseeable? Not forseeable that someone would try and kill the bker. 

· Control and policy? We don’t want to punish the first motorist. D did not have control over the other car killing him.
ATTEMPT

BACKGROUND

· Attempt is an “inchoate crime”—punish the D before the harm intended was caused

· PUNISHMENT 

· Common law punishes at different levels. 
· MPC gets the same punishment as the Actus Rea and Mens Rea is the same 

· The crime of attempt merges with the completed crime. This means that you cannot be found guilty of the completed crime and attempt.

· Policy Reasons 

· Police Intervention – At what point should the police intervene?

· Not punishing for bas thoughts 

· Chance for Abandonment 

· Certainty that D intended to commit the crime

MENS REA REQUIREMENT FOR ATTEMPT 

· Majority Rule is that attempt is a specific intent crime that requires the highest level of mens rea namely purposefulness. – D actually intended to complete the offense.

· Smallwood v. State – Raped women without condom giving HIV. Charged with attempted murder? No. Not enough evidence to say his purpose was to murder kill his victim.

· People v. Kraft – D shot his gun at victims in another car. Claimed he was only trying to scare his victims, not kill them.If jury believed this, would not be found guilty of attempt. 

· Can use knowingly to argue intent. He most likely knew by doing this that the person would HIV and die from it, thus that was his purpose. 

· MPC – Knowingly required. D who acts with the purpose or belief that his conduct will cause the prohibited result satisfies the mens rea elements for the attempt.

· Attempted Statutory Rape? – Must have the purpose to have sex with someone, does not matter if you had the purpose to have sex with someone underage.

· Majoirty approach – need to not have the purpose to kill the special person, only the purpose to kill person to be held for attempt.

· Attempted Felony Murder? – Majority of states do not recognize attempted felony murder. Some do have attempted felony murder.

· Attempted Voluntary Manslaughter? -- It is intentional killing, thus attempted voluntary manslaughter is a thing.
· Attempted Involuntary Manslaughter? -- Don’t have this generally because involuntary manslaughter is an unintentional killing. Does not make sense to say y our purposefully intentionally killed. 
ACTUS REAS REQUIREMENT FOR ATTEMPT – How far must the D go to be guilty of attempt?

1) First Step Test Preparation 

a. No one uses this as could change mind easily 

2) Dangerous Proximity Test (CA and Most Common)

a. A traditional test for deciding how close the D must have come to completing his dangerous act. 

b. Must find that the D has done enough to cause harm to warrant enforcement

c. Prosecutor- Look at everything they have done.

d. Defense – Look at everything they have not done. They still have much to do. 

e. People v. Rizzo – D was not guilty of attempt when he drove around looking for a particular payroll clerk to rob. Although the D was armed and prepared to commit the robbery, the police apprehended him before he could find his prospective victim.

3) Equivocally Test (Res ipsa loquitor” – “action speaks for itself”)

a. Examines whether the D’s actions, viewed in the abstract, demonstrate an unequivocal intent to commit a crime

b. Only reason for D’s actions is to commit the crime
c. McQuirter v. State – Blalck women following white woman. Found guilty of attempting to commit an assault with an intent to rape because his actions of following her showed that he undoubtedly intended to rape the woman.
4) Model Penal Code Approach

a. Provides that the D must take a “substantial step strongly corroborative of the actor’s criminal purpose”
b. US v. Jackson --- D was charged with armed robbery. Planning to rob a bank, he and his co-conspirators drove to the location with guns. At that point, apprehended by the police. Court held that the D showed a “substantial step” towards committing the crime.
5) Last Step Test 

a. May be waiting too long to use this 

DEFENSES FOR ATTEMPT: ABANDONMENT AND WITHDRAWAL 

· Modern Common Law (abandonment) 

· D voluntarily and completely stops his criminal efforts.

· People v. Johnston – D went to a gas station, he pulled a gun and demanded money for $50. Since the money was so little, he said “I was just kidding.” No abandonment offense. He had just made a calculation that it was not worth it. 

· People v. McNeal – D took a girl to rape and she persuasively talked him out of raping her. They said it was still attempt as because of the victim’s unexpected resistance, the D’s renunciation was not voluntary.
· Ross v. State – In Ross v. State, the court reversed a conviction for attempted rape because the D did not fail in his attack. No one prevented him from completing it. The victim did not sound an alarm. She successfully persuaded Ross, of his own free will, to abandon his attempt.

· Model Penal Code (Renunciation/Abandonment)

· The D has an affirmative defense. 

· D has to prove this and has to show that they crossed the line.

· If D Abandons the effort 

· Fully and voluntarily 

· Complete Renunciation of Criminal Purposes

· Not voluntary if motivated by 

· Fear of getting caught 

· Postponed to a more advantageous time. 
DEFENSES FOR ATTEMPT: IMPOSSIBILITY 

· Factual Impossibility

· Not a defense to criminal attempt
· Examples
· Pickpocket an empty pocket 

· Shooting at a dead victim

· “If the facts were ___, he would be guilty”

· Legal Impossibility  
· Is a defense 

· There is nothing illegal about ….

· Model Penal Code Approach

·  D is guilty of attempt if the D would have been guilty if the circumstances were as he believed them to be.
· Mitigation Exception: When it is so unlikely that the D would have caused harm that it makes no sense to convict him of attempted crime.

· Look if the D posed any real harm or danger.

· Case Examples

· People v. Jaffe – cloth were not stolen as police had rescued it. Tried to purchase from police the cloth but because it was not stolen, it was impossible to be found guilty of purchasing stolen goods.

· Legal Impossibility: It is legally impossible to possess stolen property because the property was not stolen. There is nothing illegal about buying cloth.

· Factual Impossibility: If the facts were that the cloth was stolen, he would be guilty.

· People v. Dlugash 
· Legal Impossibility – There is nothing illegal about shooting a dead carcus

· Factual Impossibility --- If the victim was still alive, then he would have been guilty 
· Voodo doll, believe pin the doll, and someone will die. Do I have the purpose to kill?
· Legal Impossibility – There is nothing illegal about putting a pin in a doll
· Factual Impossibility – If the facts were that killing someone with a voodoo doll worked, D would be guilty 

· MPC – Under the exception – There was no real danger. 

Accomplice Liability

· D is guilty of a crime because he is responsible for another person’s criminal behavior.

· All persons who assist in the commission of a crime should be held accountable, to some degree, for that offense. 

Different Levels of Punishment 

· Common Law: Different people get different punishments based on their role 

· MPC: Everyone who participates is going to be subject to the same punishment except the Accessory after the fact.
Common Law Distinctions

· Principal in the first degree – Actual perpetrator of the crime. For example. D who actually entered the bank and demanded the money

· Principal in the second degree – person who aided and abetted the principal by being present or nearby. The lookout or getaway driver would be responsible 

· Accessory Before the fact – Person who helped prepare before the crime. For example, the person who purchased the disguises or cased the bank. 

· Accessory after the fact – Person, knowing a felony has been committed, received, relieved, comforted, or assisted the felon. For example, person who had learned his friends had just committed robbery, but offered to hide the D.
Modern Rule 

· All those who assist the principal in the commission of a crime, either before or during its commission, are considered accomplices of aiders and abettors.

· Aiders and Abettors are what we would consider the principal in the second degree and the accessory before the fact

· Still have Accessory After the Fact

· Principal need not to be convicted to convict the others. 

ELEMENTS OF ACCOMPLICE LIABILITY

Actus Rea – Help with the crime. An act of encouragement.
· Verbal help is sufficient. Words of Encouragement.
· Rules 

· Speech alone may be sufficient actus reus for accomplice liability if it is intended to encourage to help the principal commit the crime. 

· Ex: “Hit him Harder”

· Wilcox v. Jefferey – magazine writer gives good review to saxophonist who illegally played. The court said that this was encouragement
· Mere presence is insufficient for an actus rea unless it is offered as a form of encouragement 

· The accomplice’s help need not contribute to the criminal result 

· State v. Tally—group of men set out to kill the victim. The D took steps to prevent the victim from receiving earning of the attack. Even if the victim would have been killed regardless of the D’s actions, the D is still an aiider and abettor to the murder.   
· Principal need not be aware of the accomplices act

· The accomplice’s acts must be capable of assisting the principal 

· Yell words to encourage someone to kill. Peron killing is deaf. 

· Common Law – no accomplice liability 

· MPC – Accomplice liability if the person aids, or attempts to aid, another’s commission of the crime.

· Soliciting a crime is a form of aiding and abetting 

· Recruiting others to commit a crime is one way that an accomplice may aif and abet that commission of the crime.

Mens Rea 

1) Knowing Help 

2) Purpose for the crime to succeed [can prove this by demonstrating the accomplice had a stake in the venture]
a. Reasonably Foreseeable Crimes

i. Luparello – D wanted to find his former lover at “any cost.” Friends then killed a man. They said he was responsible because this was foreseeable.
ii. Roy v. US – D set up gun transaction. Man who was meant to sell gun assaulted the police officer. Is D liable for accomplice liability for robbery? Not enough to show that this was a natural and foreseeable crime.
b. Attendant Circumstances
MENS REA EXAMPLES 
Hicks v. United States – D told man who was killed to die like a man. Rowe shoots. 
· Court found the prosecution must prove that the D spoke or acted with the purpose to encourage or assist another in the commission of a crime.
State v. Gladstone – Drew him a map to where the officer could buy marijuana. Knew crime was going to happen, but did not care. This is not enough to hit the mens rea standard.
· Prosecutor can argue that the action that occurred must have been your purpose because what other reason would you have for this. (Fountain Case)
· Defense argue that it was not their purpose to do the crime or for the crime to happen.
MENS REA STANDARD FOR STRICT LIABILITY CRIMES 

Aiding and Abetting Statutory Rape

· Usually, courts require that the accomplice at least know that his actions are helping in a criminal endeavor. Courts are split if accomplice needs to know age.
· For example, set someone up with someone to have sex with, but did not know they were underage. 

· No. They did not have the intent for anything wrong to have happened. 

· Yes. If you do not need to know it for the completed crime, then don’t need to here.  

MENS REA STANDARD FOR RECKLESS AND NEGLIGENT CRIMES 

· Purpose to engage in the negligent act 

· People v. Russell: defendants engaged in shootout and an innocent bystander is killed. Court held defendants only needed to have purpose to engage in the shootout. 
· People v. Abbott – Court found him guilty of criminally negligent homicide because he purposefully encouraged and participated in the activity that negligently resulted in the deaths
ABANDONMENT AND WITHDRAWAL DEFENSE 
· Under rare circumstances, and  in some jurisdictions, a D can claim an abandonment offense to accomplice liability if the D withdraws from the involvement before the principal completes the crime. 

· Common Law

· Majority do not recognize abandonment defense 

· Statutory defense in some jurisdictions when a D voluntarily and completely renounces involvement in a crime and makes substantial efforts to prevent it

· MPC

· D terminates his complicity prior to the offense and either:

· Wholly deprives of it of effectiveness 

· Gives timely warning to law enforcement authorities or otherwise makes proper efforts to prevent the crime.

CONSPIRACY

BACKGROUND 

· Considered an inchoate crime. 

· Defined as “an agreement by two or more persons to commit a crime.”

· Conspiracy is its own crime

· You are not responsible for acts that occurred before you made the agreement.
· Defendant Must:

· Agree to commit a crime 

· With the intent to have  the crime succeed 

· SOME JURISDICTIONS – one of the co-conspirators mits have committed an “overact” toward the commission of the crime

ELEMENTS OF A CONSPIRACY 

Actus Rea – The agreement (Written, oral. Tacit (Actions))

· Do not have to join at the same time and do not need to know all of your co-conspirators.

Mens Rea 

1) Knowingly Agree 

2) Purpose for the crime to Succeed 

a. How do you get knowledge from purpose?

i. Stake in the venture

ii. No other legitimate purpose of the act 

iii. Disproportionate Volume 
CASE EXAMPLE – People v. Lauria – D ran a telephone answering service used by prostitutes, D knew the prostitutes used the service because he engaged in them himself. Court held that knowledge alone was insufficient to establish the mens rea for conspiracy

WHO QUALIFIES FOR A CONSPIRACY? 

1) Gebardi Rule – Victims do not count as a conspirator. Ex: Hiring someone who is underage

a. Man and women were charged with conspiring to violate the Mann Act because they agree to cross state lines to have sex. The Mann Act was designed to protect women , thus she can’t be charged with conspiring to violate the act
2) Wharton Rule 

a. Not going to apply conspiracy when the crime requires 2 people.

b. Ex: Adultery, Drug Transactions, bigamy, adultery, pandering, gambling, buying and selling contraband goods, giving and receiving bribes.
3) Garcia Case 

a. Unilateral/MPC – just need one person who you think agrees (one enough)

b. Bilateral/Common Law – need 2 people in order to be committed of this crime.

i. As only really worried about the danger between 2 or more people. 
ii. If one of two persons charged with a conspiracy could not be prosecuted for the crime, there is no conspiracy. 
HYPOTHETICALS 

1) Hears that his squad is going to raid on bookees, calls the bookees to tell them the raid is coming.
a. There is no conspiracy as no agreement, but can be held for accomplice liability. 

2) Gets paid every time he calls and tells them cops are coming
a. Now, can argue there was a conspiracy. 

Co-conspirator Liability (The Pinkerton Rule)

· The Pinkerton Rule – A conspirator is responsible for all acts of her co-conspirators during the course of and in furtherance of the conspiracy. 

· MPC rejects the Pinkerton Rule.

· Pinkerton – charged with conspiring with his brother and tax fraud. His brother was as well since they were in a conspiracy. Daniel was liable for the substantive criminal acts of his brother even though he could not be charged as an aidor and abettor.

· MPC Rule – A conspirator is only guilty of the substantive crime of a co-conspirator if there is evidence of accomplice liability. 

SCOPE OF THE AGREEMENT – SINGLE OR MULTIPLE CONSPIRACIES 

1) WHEEL CONSPIRACY 

a. All co-conspirators are tied together through the same middleman or “hub.”

b. GENERAL RULE – If the separate spokes of this wheel have a vested interest in the success of one another’s illegal conduct, there is a single wheel conspiracy and each individual member is responsible for the crimes of every other member of the conspiracy. However, if the only connection among the spokes is that they know the same middlemen, there are multiple small conspiracies and the spoked of the wheel are not liable for one another’s acts.

i. CASE EXAMPLE – Kotteakos v. United States --  D was one of 32 D’s charged with using the same loan broker, Simon Brown, to obtain false loans. 
1. The Supreme Court held that the D’s were involved in smaller individual conspiracies as there must be a common interest that is proven. The individual conspirators did not rely on the success of each other in succeeding their plan.

ii. Anderson v. Superior Court – the court was willing to put all the D’s together in a single, wheel conspiracy. D was one of several persons paid to refer women to an illegal abortionist 
1. Although the D argued that they were independent operators working with the same abortionist as the hub, the court fond that they were all tied together as spokes of the wheel because they shared a common interest in keeping the abortionist in business

2) CHAIN CONSPIRACY 

a. In a chain conspiracy, conspirators participate in a single conspiracy by performing different roles along a single distribution line. 

b. Ex: Sales of Narcotics – The manufacturer, middleman, and distributor are all on the chain of one conspiracy to distribute drugs. (Manufacturer -> Wholesaler -> Distributor) Although they might not know each others con

c. United States v. Bruno – charged 88 people with one conspiracy to import, sell, and possess narcotics.

i. Court found there that there was one conspiracy for importation because each D knew he was working along a chain of individuals enegages in a scheme to distribute drugs

ii. The multiple retailers were composed of smaller wheel conspiracies. 

1. Could argue that they all should be held liable for each other’s actions because they had a vested interest in keeping the drug transactions going

2. Argue that as a wheel conspiracy, they never knew about the other retailers, and thus there is no vested interest
DURATION OF CONPIRACY AND ABANDONMENT/WITHDRAWAL DEFENSE 

· DURATION – A conspiracy begins the minute two or more persons agree to commit a crime. It lasts until it has been abandoned or its objectives have been achieved.

· ABANDONED – A conspiracy is generally to be abandoned when none of the conspirators is engaging in any action further the conspiratorial objectives.

· RENUNCIATION 

· Common Law – A co-conspirator can’t withdraw from the crime of conspiracy, however can end her Pinkerton Liability for the future crimes of co-conspirators by withdrawing from the conspiracy. 

· In order to withdraw would have to take some “affirmative action” to announce her withdrawal to all the other co-conspirators. 
· In some jurisdictions, the D would also have to notify law enforcement official or otherwise thwart the plot.

· MPC TO WITHDRAW FROM CONSPIRACY

· D must withdraw 
· D must notify the co-conspirator or law enforcement 
· MPC TO ESCAPE LIABILITY FOR THE INITIAL CONSPIRACY 

· Defendant must thwart the conspiracy 

· Make sure no harm came from what you did. 

· Once a crime occurs from the conspiracy you are still responsible.

· Have to stop the conspiracy before any crime occurs.
DEFENSES: JUSTIFICATIONS 
BACKRGOUND 

· Justification defenses are premised on the belief that there are some situations where the D faces the difficult choice, but the right choice is to actually engage in conduct that would be a crime in other circumstances.
SELF-DEFENSE 

· A D is justified in using force to protect himself from the threat of immediate and unlawful force
· ELEMENTS OF SELF-DEFENSE 

· Threat of Harm (Death or Serious Bodily Harm) 

· D subjective in fear (D was honestly afraid/in fear)
· If honest but unreasonable then it is mitigated to voluntary manslaughter

· D reasonably feared (Objective)
· In deciding whether the defendant’s fear was reasonable required evaluating the “circumstances” facing the defendant:

· Physical attributes of the person involved (Size, Gender, Race?)
· The D’s prior experiences 
· Knowledge of the Attacker 

· “A reasonable person with the D’s background and in the D’s circumstances” 

· Imminent Threat
· Common Law: Here + Now 

· Another Approach -- Reasonable person in the D’s situation would believe that was imminent
· Proportional Response 

· No Excessive force – when can you use lethal force, when you are facing deadly force 
· D’s use of force must be proportional to the threat he faces

· Duty to Retreat

· The Duty to retreat applied only when the D knows he can retreat with complete safety. If the D cannot safely retreat, there is no duty to do so.

· Only have a duty to retreat if you can avoid killing someone 

· Non-Deadly Force – No Duty to retreat 

· Deadly Force – Duty to Retreat
· SOME JURISDICTIONS – “Stand Your Ground Laws” – permit a person to meet force with force, even when retreat is possible.
· Initial Aggressor 
· A D who has reached a safe haven and then intentionally returns to the scene of a violation is ordinarily viewed as an aggressor not entitled to use self-defense

· People v. Goetz – D a subway rider in New York, shot four young men he claimed were going to rob and kill him. Goetz claimed that his past experiences with the New York subways and African- American youth made him for fear for his life and that he was therefore entitled to use self-defense. 
MODEL PENAL CODE – Subjective standard

1) Threat of Harm

· A D’s subjective belief that force was necessary is sufficient for self-defense unless the D is charged with a crime requiring a mens rea of only recklessness or negligence 
· MPC 3.09 provides that an honest, but unreasonable fear, is a defense if Goetz is charged with a crime that requires purposeful, knowing, or extremely reckless.
2) Imminent Threat 

a. MPC – Subjective “D believes there was imminent”

3) Proportional Response 

a. MPC – limits the use of deadly force to cases in which the threatened danger is “death, serious bodily harm, kidnapping, or sexual intercourse compelled by force or threat”

4) Duty to Retreat
a. A does not have a duty to retreat from their place or work

5) Initial Aggressor 
a. Initial Aggressor only loses the privilege of self-defense if he provokes the use of force with the initial purpose of causing death or serious bodily harm 

b. Therefore, if an initial aggressor only threatens a moderate, non-deadly use of force and the victim escales the encounter , the D may defend himself against the deadly attack.
BATTERED WOMEN SYNDROME 

c. State v. Norman – Self-Defense instruction denied because battered wife killed husband in sleep. Thus, threat is not imminent.
i. Did she honestly fear?

1. Can’t be imminent if he is sleeping – Prosecutor Argument

2. She is always in fear – Defense Argument

ii. Did she reasonably fear?

1. Would a reasonable person with the D’s background and circumstances of being abused be fearful

iii. Was the threat imminent?

1. No, he was sleeping 

2. She is constantly in fear for her life, thus the threat was imminent

d. State v. James – Abused spouses may feel constantly threatened, the jury may find a reasonable belief that the threat was imminent.
IMPERFECT SELF-DEFENSE 
· If a D honestly fears he is in danger, but a reasonable person would not agree.

· Partial defense to homicide Murder -> Voluntary  Manslaughter

SHOOT AN INNOCENT PERSON ON ACCIDENT 

· Guilty of Voluntary Manslaughter 
DEFENSE OF OTHERS

Two Major Approaches: 

1) A majority s that a D may use force in defense of a third person if he reasonably believes such force is necessary to defend that third person from imminent unlawful attack.

2) “Stand in Others Shoes” – person being defended and that defense fails unless the person under attack would had the right to use self-defense. 
a. Must be correct in right to use self-defense

3) Model Penal Code – allows defense of another when the D believes the use of force is necessary. 

DEFENSE OF PROPERTY 

· People v. Ceballos – D set up a spring gun in his garage to protect his property. Two unarmed youths broke into the garage and the spring gun went off and shot one in the face. D argued defense of property, but this defense was denied because potentially lethal force may not be used to defend property.

· Life of an intruder is more valuable than property 

· Can argue self-defense if the D had been there 

· “Make my Day” Laws – allowed to do whatever you need to do to protect your property. Nothing to do with self-defense.

LAW ENFORCEMENT 

· Law Enforcement said you can’t use deadly force unless you have to protect the lives of yourself or others around you
ELEMENTS OF NECESSITY 
1) Choice of Evils 

2) No Apparent Alternatives

a. Prison Cases: Surrender Requirement (LoverCamp) – D must surrender herself immediately upon reaching a place of safety. 
3) Choose the Lesser Evil 

a. Honestly 

b. Reasonable 

c. MPC – Subjective “Did you believe that it was the lesser evil?”

d. Common Law- Reasonable

i. Life > Property 

ii. Life v. Life 

1. Common Law: No Necessity defense – Can’t decide what life is more valuable  

2. MPC 3.02 (2) – argued that saving More Lives > Fewer Lives

4) Threat of Harm Imminent 

a. Common Law: Here + Now

b. MPC –  There does not need to be any threat of harm. However, not a separate factor just more imminent the more we think you made the right choice.

5) Did not Bring Upon Self 

a. Means you did not use an alternative that you could have had
6) No contrary legislation 

a. Can’t take the law within your own hands
Note: Economic Necessity is not a defense. Lose in civil disobedience cases as there will always be the apparent alternative of petitioning the government. Necessity is typically not justification to torture someone as the threat may not be immediate and the D must choose the lesser harm.
DEFENSES: EXCUSES 

DURESS

Common Law Requirements
1) Threat of death or serious bodily harm 

2) Threat is imminent
a. Here + Now 

b. Reasonable Person 

3) To D or very close family members 
4) Death or Serious Bodily Harm 

5) Such fear that an ordinary person might justly yield 

6) The D did not put himself in that situation 

7) The D is not seeking to raise the defense to homicide.

a. In CA, can use it as a partial defense.

Model Penal Code Requirements

1) Threat of “unlawful force” 

2) No separate imminence requirement 

3) Against any person 

4) Person of reasonable firmness in D’s situation would yield

5) D did not recklessly put himself in duress situation ( no defense if charged with negligence)

6) Allows for Application in homicide cases

DURESS FOR FELONY MURDER 

· If you kill someone during a felony, and you were coerced to participate in the felony, then you have a defense as you are not guilt of the felony.’
ISSUES

· Battered Woman’s Syndrome
· Courts split on whether evidence of BWS is admissible to support claim of duress

Mental Defense: Insanity
Competency v. Insanity 
Competency – Mental state at the time of the trial 

· Dusty standard – must understand the proceedings and rationally consult with attorney.
· “whether the defendant has sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding – and whether he has a rational as well as factual understanding of the proceedings against him”
· If they are found incompetent, we drug them until they are competent.

Insanity – Mental state at the time of the crime.

· It is an affirmative defense, thus up to the D to prove they are insane
WHAT ARE FACTORS TO DETERMINE IF SOMEONE HAS A MENTAL DISEASE/DEFECT

1) Clear Symptoms 

2) Medical History +Science 

3) Sincerity

a. How easy to fake?

4) Easily Diagnosed

5) Bring upon self?

6) Number of cases

7) Stigma 

8) Social Policy

a. Are we going to let all these people have this defense?

COMMON LAW APPROACH 
M’NAUGHTEN APPROACH 

1) D is presumed sane

a. This is because the burden is on the D

2) D must prove 

a. At the time of the act

b. D has defect or disease of mind

c. D does not know 

i. Nature or quality of the act OR 

ii. Acts were “wrong” 

1. Morally or Legally wrong? Both as our laws are based on our morality 

OR
d. Irresistible Impulse 

i. An accused is legal insane if due to the mental disease or defect, she would have been unable to stop herself even if there had been a policeman at her elbow at the time she committed the crime
OR

e. Cameron Case – Deific Command -- He killed his step mother. She says that she was laughing as he stabbed her. He knew it was legally wrong, but he said it wasn’t morally wrong. He believed he was being directed by god. Gods morality had trumped their legal morality.
i. When the D, due to a mental disease or defect, believes that God or a supreme being ordered her to commit the crime

ii. The D must have a mental disease or defect
iii. The jury must believe the D
MODEL PENAL CODE APPROACH 

· D presumed sane 

· D must prove:

· At time of act 

· Mental disease or defect

· D lacks substantial capacity

· To appreciate the criminality OR (cognitive)

· The D does not appreciate the consequences of her acts

· This incorporates the M’Naghten elements of nature/quality and wrongfulness

· To conform conduct (volitional)

· Even if you know what you are doing and appreciate it is wrong, you still can’t help yourself

NOTE: As soon the D says “I’m sorry” it means they know they did something wrong. 

ON EXAM:

1) Did the D have a mental disease or defect?

2) Assuming he does have a mental disease or defect, there are two approaches of insanity 

a. McNaughten 

b. MPC
DIMINISHED CAPACITY 

· This means you could not have formed the Mens Rea.
· Allows a D who does not have a full insanity defense to argue that she was not able to form the intent for the crime charged because she had diminished capacity
· Approaches

· Brawner Approach – take high intent cases and drop them down to a lesser crime

· SI -> GI Crime

· Murder 1 -> Murder 2

· Cool deliberate meditation (If you have diminished capacity, then do not have cool deliberate thought)

· There must be a GI crime that could be brought down from  SI crime

· On Exam, would explain why the D did not and could not form the specific intent for the offense. 

· Clark Approach – No Diminished Capacity Defense

· No expert testimony allowed in order to show diminished capacity (observational testimony still allowed)
· MPC – Can be used for Any Crime. 

· If you don’t have the ability to realize the risk, then you should not be guilty of that, thus no crime.
·  SI -> GI Crime -> No Crime
INTOXICATION 
Involuntary Intoxication -- Full Defense
When does it apply?

· D unaware ingesting drug or alcohol
· Slipped something in their drink

· Duress -- D forced to consume drug or alcohol

· Pathological effect MPC 2.08(5)(c)

· Unexpected Effect

· “Intoxication grossly excessive in degree, given the amount of the intoxicant, to which the actor does not know he is susceptible”

· Occurs when a legal drug has an unexpected effect 

Voluntary Intoxication –Partial Defense
· Reduces Mens Rea 

· Specific Intent -> General Intent Crime

· MPC approach Same

· Not a Defense to General Intent Crimes

· Defense to specific intent Crimes 

· Have to be a certain level of intoxication

· Can get a Full Defense from Voluntary intoxication when your brain becomes permanently damaged.
NOTE: If one forms the intent before they drink, then commits the crime, not going to have a voluntary intoxication defense. 
ENTRAPMENT (“Predisposition”) 
· Federal Standard – Whether this D was predisposed? (Subjective)

· California – Would a law abiding person be inclined given the inducement?  (objective)

· Hard to Win 

RAPE

· Defined  by force, threat of force, or intimidation 
· Elements 

· Actus Rea: 

· Sexual intercourse without consent by force, fear, or fraud (sometimes resistance is required)

· By force, fear, or fraud

· Common Law: Threat or use of physical force required.

· Victim’s resistance is evidence of force 

· Problem: what constitutes “force or threat of force” depends on one’s perspective.

· Victim’s fear must be reasonably grounded (Reasonable person in the woman’s situation)

· Resistance

· Can have fear without resistance.

·  Today, courts allow other evidence to prove force or threat of force.

· Deception

· Traditionally, deception was insufficient for rape because it did not constitute force.

· Today, statutes recognize that deception precludes the victim from giving valid consent.

· Prevailing few that there can be no rape which is achieved by fraud, trick, or stratagem
· Mens Rea:

· Reckless (by default)

· Without consent 

· D must be aware that the victim is not consenting 

· Common Law (reckless): Honest mistake is a defense (subjective)

· Modern Approach (negligence): D must have an honest & reasonable belief that victim consented (objective).

· Mistake of fact defense only if a RP in D’s situation would believe that the woman consented.

· Resistance is evidence of lack of consent.

· Should we change this standard? 

· Honest and Reasonable Mistake? 

· Should we have negligent rape?
· Possible Policy Question: what should the definition be of rape?

· With unlawful force?

· Resistance?

· What kind of mistake defense men should have & how does it balance the concerns of protecting women

PUNISHMENT REVISITED
1. Capital Punishment/Death Penalty  
a. Pro:

i. Serves purposes of punishment – retribution, deterrence, incapacity

ii. Reserved for those who are beyond rehabilitation

iii. In the end, legal system is about retribution

iv. Problems with system, not problems with death penalty itself – some crimes merit the most severe punishment

v. Maybe problems with death penalty as applied, but should be available for some crimes (Saddam Hussein, Osama Bin Laden) 
b. Con

i. 4 times more likely to be sentenced to death penalty if murder a white victim

ii. Should not subject anyone to death penalty until system is fixed – white men sentenced to death penalty less that black men (problems with administration)

iii. Spending a lot of taxpayers dollars

iv. Morality – society based on morals should not take life for life

v. Innocent people may be sentenced

46

