ELEMENTS OF CRIME
I. ACT (Actus Reus)

A. Commission
1. Any intentional act (or words) can potentially qualify as a criminal act. Even scaring someone to death by intentionally yelling at them when you know they have a weakened heart can be deemed a sufficient intentional criminal act. 
2. Some bodily movements that do not qualify for criminal liability include:
a. Conduct that is not the product of the defendant’s own volition does NOT qualify as a criminal act. Reflexive or convulsive acts such as epileptic seizures do not involve an “act” under criminal law because they are committed involuntarily. 
i. In one question previously asked by Cal Bar examiners, D’s best defense to a charge of assault and battery was that he was having an epileptic seizure at time he struck victim’s face with his hand
ii. Absentmindedness/habit are not the same as involuntary acts. 
b. Contrast, however, for a situation in which the D is driving, in spite of knowledge of his dangerous pre-existing condition. While an act performed while unconscious or asleep (i.e. sleep walking) does not give rise to criminal act in and of itself, this will not be true for every D who falls asleep at the wheel. Here D might well be at fault for continuing to drive with the knowledge that he was too tired or sleepy to safely continue. 
B. Omission (Failure to Act): Normally, under American criminal law, one is not required to act to prevent harm from being inflicted upon another. However, there are five situations in which law can, and often does, impose a legal responsibility to act. 
1. Statutes Impose Requirement to Act: Statutes often impose a legal duty to act and thus require action. For example, law requires those who have income to file taxes by April 15 or request an extension
2. Failure to fulfill contractual agreements that are relied upon by others: The failure to fulfill contractual agreements that are relied upon by others can give rise to criminal liability. Agreements obligating lifeguards, surgeons, air traffic controllers, etc., to show up and perform their pre-agreed upon duties in a reasonable manner, do impose legal responsibilities. Criminal liability can arise if foreseeable injuries result from failure to reasonably perform such duties.
3. Relationship between parties: In the real world, the most common example of criminal liability being imposed as a result of an omission arises out of the relationship between the parties. 
a. EXAMPLE:  Parents have a responsibility to protect the minor children in their care. 
b. CASE: State v. Williams: D’s were child’s parent, had legal duty to provide child with proper medical care. Their negligence by failing to do so was an omission and they were liable. (also performed causation analysis, determined that at the time a reasonable person would have realized the child needed care the child could have been saved. If child couldn’t’ have been saved at that time, no liability). 
4. (Voluntary Assumption of Duty)Voluntarily assuming a duty of care for someone but then failing to reasonably fulfill that duty: Criminal liability for the death of another can arise by virtue of a D having voluntarily assumed a duty of care for someone, but then having failed to reasonably fulfill that duty. (Uncle watching niece)
a. CASE: Commonwealth v. Welansky: Club owner, even though he was not present at club fire, should have taken necessary precautions to make sure his establishment was safe. He could he held liable for an omission because he failed to do so and people died. 
5. () Conduct creates perilous situation in which victim finds themselves in, and D fails to provide reasonable assistance to victim: Even where someone does not cause the initial injury or danger, they can potentially be responsible be undertaking, but then withdrawing assistance at a time and in a manner that causes harm to the victim. (Guy sees car accident, offers to take victim to hospital, but drops them off halfway)
a. EXAMPLE: D pushes person into road. At the time they pushed them they didn’t see car, but after they see car and do nothing to help person out of the street. 
b. CASE: Stephensen v. State: kkk kidnapper. Even though the woman took the poison herself, the D had an obligation to get her medical treatment because she was under his control at the time of her ingesting poison.
NOTE: D must have requisite knowledge that they have a duty and they must have means/ability to perform the duty without a severe risk of harm to themselves or others. 
II. MENTAL STATES (Mens Rea)

A. Transferred Intent

1. The intent to commit a crime may be transferred to a different victim than the D originally intended. For example, D shoots at one person, misses and kills another person.
2. When this sort of transferred intent crime takes place, there will always be two separate crimes available for prosecution and conviction. For example, in the case of D charged w/murder based on transferred intent, prosecution may obtain conviction of both:
a. Murder of person actually killed, as well as

b. Attempted murder of person originally fired upon but missed
3. BUT note it is NOT possible to transfer intent between different crimes. For example, not possible to transfer felonious intent to commit burglary to the crime of arson. This is true even if, while D is committing burglary, there is an accidental burning down of the dwelling house in which the burglary is taking place (Although felony murder and misdemeanor manslaughter are exceptions to this rule). 
a. CASE: Regina v. Faulkner, burns down boat while trying to steal whiskey. 
i. HOLDING: No transfer of intent between burglary and arson.

B. Strict Liability
1. Strict Liability crimes are so called no-intent-crimes
2. Defenses that are said to negate intention cannot be used to defend against crimes of Strict Liability
a. Examples:

i. Reasonable mistake of fact is a defense when used to negate requisite intention, but only when that intent is an element to the charged offense. Therefore, a mistake of act, even if it is reasonable, can never be a defense to a Strict Liability crime.

ii. The only possible mental defenses to a strict liability crime are 
1. Insanity(discussed below);
2. Possibly the defense of Duress (discussed below); and
3. Unconsciousness;(such as that potentially caused by involuntary intoxication);

a. Complete Defense: If someone is found to be unconscious, that means they could not have the capacity to form the intent to commit a crime
b. Separate and distinct from Diminished Capacity

c. Unconsciousness doesn’t always equal physical unconsciousness that you would normally think of
i. Can be legally awake and doing something and be considered unconscious (sleep walking, over certain alcohol limit
d. No matter how crazy something sounds, D is entitled to instruction on the belief that story is true, jury determines whether they find it credible/reasonable not Judge

e. People v. Decina: Epileptic man goes driving, had seizure while driving and kills people. D was considered unconscious. 
i. HOWEVER, court held because D knew he had condition and still chose to drive this was a reckless choice and therefore he was not able to use unconsciousness defense. 

f. People v. Newton:  D shot and killed police officer after being shot in stomach, alleges he was in state of shock and unconscious during shooting. 
i. COURT HELD that instruction on unconsciousness should have been given and he was entitled to defense – wasn’t unreasonable given circumstances to be legally unconscious from shock. 
b. If, when you read the statute, you do not see any adverbs (such as knowlingly, willfully, or intentionally) then it is probably a (no intent required) Strict Liability crime. 
3. Case: Regina v. Prince – D guilty of statutory rape even though he claimed he thought girl was over 16 and she told him she was 18. D said his belief was honest and reasonable and he should have been allowed to plead that defense. 
a. HOLDING: Court said NO, statute did not have adverbs so it is Strict Liability, children do not have capacity to consent
C. General Intent

1. Most crimes are General Intent crimes. All crimes not mentioned as falling within any other category of mental state are General Intent crimes. 
2. In order to obtain a conviction in a criminal prosecution fo a General Intent crime, the law requires that the prosecution need only prove that the D possessed a single mental state at the time he perpetrated the actus reus of the crime. (most commonly tested General Intent crimes on the bar are simple Battery and Rape)
3. Defenses to General Intent Crimes: “Reasonable” mistake of fact is a defense to all General Intent crimes. However, unreasonable mistake of fact is NOT a defense to General Intent crimes. 
D. Specific Intent: Requires the individual to have a desire to commit the act (general intent), as well as an intent to achieve a specific result. Two thoughts doing on in the persons mind at same time – Double Mens Rea. Dual intents must be found for specific intent crime convictions. The law determines whether crime is specific or general intent, not the crime itself - depends on the syntax of the statute.
1. The following crimes are the only specific intent crimes: 

a. Solicitation

b. Conspiracy

c. Attempt

d. Larceny

e. Receiving stolen property

f. Embezzlement

g. False Pretenses

h. Robbery

i. Burglary
j. Forgery

k. First Degree murder

l. Assault (so long as defined in that jurisdiction as an attempted battery). Under this theory, Assault is a specific intent crime as all attempts are specific intent crimes. In some jurisdictions Assault is defined more narrowly as a threat. Under this latter theory, assault is a general intent crime. Because there are two theories of Assault, the examiners will tell you which one to use in the question. 
2. Defenses to Specific Intent crimes: 

a. In addition to all the defenses available to a defendant who is being prosecuted for a General Intent crime (Reasonable mistake of fact), there are two additional defenses available to D’s charged w/specific intent crimes (neither defend against General Intent crimes):
i. Unreasonable Mistake of Fact (partially mitigating defense)
ii. Diminished Capacity (partially mitigating defense)– typically this would involve either substantial voluntary intoxication or some significant mental disease or defect. For example, lets assume that a D in an assault case claims he was so voluntarily drunk that he didn’t know anyone else was around when he fired his gun. Heavy voluntary intoxication is a defense to the Specific Intent crime of such an “assault” (attempted battery) or the specific intent crime such as “assault with an intent to kill.” This would not be a defense to the General Intent crime of simple battery. 
iii. Partially mitigating defenses do not defend against underlying lesser included general intent crimes
1. Example: you can use partially mitigating defense for SI crime burglary, but will still be responsible for trespassing.
E. Malice Crimes: Reckless disregard of an obvious/high risk of harm that will result. More often than not, these crimes are governed by the same rules that are applied to general intent crimes. 
1. There are, however, situations in which malice crimes will be treated as Specific Intent crimes:
a. Murder 
b. Arson
F. Mistake of Fact
1. If the crime is one of Malice or General Intent, then the general rule is that mistake of fact is a defense, but only so long as the mistake was reasonable. 

2. In cases involving Specific Intent crimes any mistake, even an unreasonable one, is also an available defense. Regardless of how unbelievable it is 
a. EXAMPLE: I took the Ferrari instead of my honda civic. 
3. Mistake of fact is NEVER a defense to any (no intent) strict liability crimes. 
	MISTAKE OF FACT CHART

	Mental State of Crime Charged
	Application of the Defense

	Specific Intent
	Any mistake, reasonable or unreasonable

	General Intent
	Reasonable mistakes ONLY

	Strict Liability
	NEVER

	Malice
	Reasonable mistake of fact only (with the rare exception of the claim of Imperfect Self Defense)


G. Intoxication

1. Voluntary Intoxication
a. The intoxicant knowingly and voluntarily ingested by someone who reasonably understood it was an intoxicant

b. Addicts and alcoholics are still voluntarily intoxicated even though they cannot be convicted simply for being an addict

c. This is NOT a defense to general intent crimes, though it can be a defense to specific intent crimes and is even accepted as a defense in most jurisdictions to the crime of reckless or negligent homicide. 
i. However, cannot be used in CA for SI crimes, consistent with State v. Stasio majority 
d. CASES:

i. State v. Stasio: D had been drinking at bar, left, then came back and pulled knife on bar tender and demanded money from register. 
1. Holding: courts did not find intoxication was a valid defense, but remanded as judge should have allowed stastio to say he couldny remember the crime. 
a. Majority opinion inconsistent with majority of jurisdictions which do find voluntary intoxication a defense to specific intent crimes (CA does not)
ii. People v. Hood: Hood claimed voluntary intoxication as a defense to breaking into his ex-girlfriends home and then shooting police officer in tussle. He was charged with assault and intent to murder. Hood said court gave conflicting instructions on the effect of intoxication
1. Holding: Court said he should have been given chance to argue voluntary intoxication b/c then he could show he was unable to form necessary intent. 
2. Involuntary Intoxication:
a. Involuntary Intoxication occurs if the intoxicant was not knowingly and voluntarily ingested, or at least the effects of the intoxicant were not reasonably known to the defendant. For example, if D was forced to ingest, or was unaware that he was ingesting, an intoxicating substance; or (as in the case of Ambien) the D was unaware of potential side effects. 
b. Involuntary Intoxication has the same legal effect as insanity. It is a defense to all crimes, including the (no intent) strict liability crimes. Of course, the involuntary intoxication will only be a defense once the trier-of-fact concludes that the D engaged in his criminal conduct because (as a direct consequence) of the intoxication. 
H. Varying Degrees of Negligence
1. Accident

a. EXAMPLE

1. Simon Burch and the baseball

2. Simple Negligence

a. Not necessarily criminal, but they can be used in civil law suits 

b. EXAMPLE:

1. Trip and falls


2. Driving above the speed limit

3. Criminal Negligence

a. Not civilly liable, CRIMINALLY 
b. Substitute for intent in some cases
c. Criminally negligent if someone is not aware of the high likelihood of harm, but a reasonable person would have been 
d. EXAMPLE: 

1. Involuntary manslaughter
a. COMMON LAW STATES: breach must amount to more than simple negligence, gross negligence is required 
b. WASHINGTON STATE: 
i. State v. Williams: Native American Parents and tooth ache baby died
1. Holding: Parents who are sufficiently aware of their child’s illness and of medical treatment and choose not to provide that care could be liable for manslaughter in Washington. Negligence was caused by failure to act
2. For causation, court looks at whether an ordinary person would have acquired care and realized the urgency of the situation with enough time to save the child’s life. If it would have been impossible to save him by the time symptoms were significant enough that a reasonable person would have taken him to hospital, then no causation.
3. Duty to provide assistance not triggered until reasonable person would realize they would have duty to provide assistance.
2. Negligent handling of a fire arm
e. CASES:

1. People v. Decina: Epileptic man was aware of his condition, chose to drove, and then had a seizure while driving and killed people
a. Holding: Even though Man was unconscious at the time, his awareness of the condition and ‘negligent’ choice to still drive replaces the intent requirement to be convicted of a crime
4. Gross Negligence/Reckless Behavior

a. Requires an extreme level of negligence
b. For Conviction:

1. Must be really far below the standard of care AND 

2. Person must be subjectively aware that it is negligent

c. ***When dealing with homicide: depraved and malignant heart

d. EXAMPLES:

1. If a hunter shoots a deer through a window, but instead kills someone inside the house, they will be liable because it was grossly reckless to shoot through someone’s house ( there was a high risk of harm and the hunter disregarded it
2. If in Williams v. State, parents not only knew child was ill, but also subjectively knew lack of treatment would result in death this might rise to recklessness. (from notes, get confirmed)
III. Causation
A. Cause in Fact (But for Cause)
1. The defendant’s criminal conduct was a cause of the harm to the victim. In other words, “but for” the acts of the accused, the injuries would not have occurred when and where they did. 
2. Every object or event has a seemingly infinite number of preceding “causes in fact” without which the event would not have occurred. 
3. There are cases in which the defense of an accused rests upon the absence of “cause in fact.”
i. EXAMPLE: Child dies after being mistreated by parents. However evidence establishes the child’s death was exclusively result of cancer and was in no part caused by paternal mistreatment. As much as we want to hold parents responsible, we are led to legal conclusion that, though perhaps guilty of child neglect or abuse, they should be found not guilty of the childs death. 
ii. CASE: United States v. Burrage: Banka dies from drug overdose, person who sold him heroin charged w/murder under CSA. ME testifies Banka might have died from other drugs even if he didn’t take heroin. Prosecutor argues that even though heroin might not be but-for-cause, contributed to aggregate force that is but for cause of death. Holding: Death must result from use of the unlawfully distributed drugs, not a combination of factors to which drug use merely contributed. If harm would exist w/o conduct, no cause in fact.
1. CONTRAST with situation where multiple sufficient causes independently, but concurrently, produce a result: A stabs B, inflicting mortal wound; at same moment X, acting independently, shoots B in the head also inflicting mortal wound, and B dies from combined effects. A will still generally be liable for homicide. 
iii. Case: Barber v. Superior Court: Victim was placed on life support after suffering cardiac arrest. He was in an irreversible coma. The family was informed and provided written agreement to take him off life support. Drs charged w/murder. Holding: Taking off life support not commission or act, but omission. “Cessation of heroic life support measures is not an affirmative act but rather a withdrawal or omission of further treatment.” D did not commit act, just let treatment stop. 
1. But what about duty? Under circumstances (diagnosis, wishes of family), dr no longer under duty to provide life sustaining services → no legal causation. 
B. Proximate (Legal) Cause 
1. Only a tiny percentage of the actual (“but for”) causes of an event, however, will be deemed close enough (proximate) to that event to give rise to criminal responsibility. These are referred to as the “proximate” or “legal” causes of an event – within the proximity of the event. 
2. If a defendant’s wrongful conduct is the “direct and final” cause of the harm to the victim, then that defendant’s behavior will always be deemed the proximate cause of that harm. This will be true even if another cause, separate and distinct from that of the accused, combines with a defendant’s actions to cause that ultimate injury.

i. EXAMPLE: Assume victims death result of combo of injuries inflicted by both D as well as injuries later inflicted in a completely separate incident caused by a completely different perpetrator. Also assume victim did not die solely from the injuries inflicted by either of the two attacks upon him, but rather dies because of the combination of injuries suffered. Under such circumstances, both independent actors are deemed to be the direct and final cause of the victims death. 
3. If, however, a defendant’s wrongful conduct is not the direct and final cause of the ultimate harm to the victim, them that defendant may or may not be deemed the proximate cause of that eventual injury. The defendant’s liability will be dependent upon whether the intervening event that caused the ultimate harm was reasonably foreseeable. Was victims death reasonably foreseeable to person committing act?
i. If the intervening event, such as negligent medical treatment, would have been reasonably foreseeable to the defendant at the time inflicted injury upon the victim which caused the need for the medical treatment, then the defendant is still deemed to be the cause of the ultimate harm to the victim
ii. If the intervening event, such as gross and outrageous medical malpractice, would not have been reasonably foreseeable to the accused at the time he inflicted the injury upon the victim which caused the need for medical treatment, than it is deemed to be a superseding as well as intervening event. 
iii. HYPO: If a man punches his neighbor, leaves him in the street, and then he gets run over → he is proximate cause as this was reasonably foreseeable
iv. HYPO: Same situation as above but he leaves neighbor on lawn, car jumps onto lawn and kills neighbor → he is not proximate cause of death as car driving up onto lawn was not reasonably foreseeable. 
v. CASE: Commonwealth v. Atencio: Friends playing Russian roulette and one guy kills himself. HOLDING: Friends determined to be cause in fact and proximate cause, guilty of involuntary manslaughter. First, they were cause in fact because w/o them the victim could not have played the game. Then, proximate cause because it was said that the friend shooting himself was reasonably foreseeable under the circumstances. 

1. But what if they didn’t go first? When does playing the game become urging and encouragement? But for their urging, may not have happened. Court concludes that even if they didn’t go first still guilty. Much more than merely present, would not be necessary to force or suggest he play. 
2. Not just whether you are the but for cause, but how dangerous is activity you are participating in → How reckless is it? Risks of something going wrong vary, not necessarily guilty even if you are but for cause (contrast with people racing cars, one dies in race. Would not have died but for the race, but court finds in 1 case D’s reckless conduct was not a sufficiently direct cause of competing drivers death (he drove into oncoming traffic), and in the other that no acts on part of D that caused or contributed to loss of control other than the fact that they were engaged in race.
vi. CASE: People v. Kevorkian: Dr assisted suicides. HOLDING: Dr. was but for cause because but for his assistance and machines victims wouldn’t be able to commit suicide. Additionally, proximate cause because even though he was not the final and direct cause, it was reasonably foreseeable that the patients would use his machines and then die. 
vii. CASE: Stephenson v. State: KKK leader. Holding: while poison was cause in fact, D was still proximate cause because intervening act (her taking the poison) was reasonably foreseeable given the circumstances → it was not superseding because his brutal treatment could have led anyone to commit suicide. 
1. Alternate Theories: 
a. Could argue she died from combo of wounds and pills. If combo either could be prosecuted separately. But prosecution did not go for this theory, possibly because medical testimony did not suggest wounds significantly contributed to death – MUST be significant element of death – materially contributed to death for this theory to apply. 
b. Intent to kidnap, proximate cause of death was kidnapping therefore requisite malicious state of mind (enough for murder)
c. Took poision under D’s control, since D controlled her he had legal responsibility to provide reasonable care
d. Since D placed her in dangerous position he had additional responsibility to act reasonably to try to help her
4. It should always be remembered, however, that simply because someone is a proximate (legal) cause of harm to another does not necessarily mean that a crime has been committed. For example, a person who shoots someone is clearly the legal (proximate) cause of the injuries they have inflicted. If, however, the shooter’s conduct was justified or at least legally excusable, the conduct would not be criminal. 
5. Suicide Pacts: 

i. If suicide pact is truly voluntary, simultaneous and without fraud, the survivor cannot be convicted of murder, but only of aiding and abetting a suicide

ii. CASE: In Re Joseph G: Suicide pact, drove of cliff. Driver survives. HOLDING: minor was found guilty of aiding and abetting, not murder. Determining whether survivor can be charged with murder or aiding and abetting suicide should not hinge on something as chance as who handles the instrumentality. 
IV. HOMICIDE

A.  It is still homicide even if it only briefly shortens victims life. 
B. Remember: If you are told on exam that the charge is Murder, then that means we are dealing with a common law murder, which is what we today would call Murder in the 2nd degree. 2nd degree murder is a malice crim; in some particular factual situations it is treated as a specific intent crime, while in other situations it is treated as if it were a general intent crime. 
C. In order for a homicide to be murder, it is necessary at the time of the killing there exists in the D’s mind one of the following four mental states:
1. Intent to kill

2. Intent to do serious bodily harm
3. Depraved Heart/Mind: This is defined as D having engaged in the intentional performance of a grossly reckless act that is subjectively understood by him to entail a substantial likelihood of causing death or great bodily injury. Thus the prosecution is required to prove both the D’s gross recklessness plus his subjective awareness of the high risk of serious harm to others created by his grossly reckless conduct. 
a. CASE: Gibson v. State: Man drunk and unconscious when police find him. They arrest, later are driving him and he takes wheel of car and steers into oncoming traffic. Initially confessed he was in withdrawal and wanted to kill himself, later said he didn’t remember event. 
i. Multiple theories prosecution could present: 1) Felony murder via escape attempt, killing direct and foreseeable consequence, elements of felony describe act that is inherently dangerous (2nd degree), 2) Homicide from intent to cause seriously grievous harm (2nd degree), 3) Suicide attempt, if successful very likely to cause harm to others therefore law actually allows this to be interpreted as an intent to kill
ii. Court finds sufficient evidence to conclude guilty of gross recklessness (2nd degree), did not find his mental state diminished enough to mitigate away subjective awareness of what he was doing
b. CASE: Pears v. State: Difference between involuntary manslaughter and 2nd gross recklessness: Man was drunk and warned by police officer not to drive but did so anyways, got into accident and someone died. Convicted of 2nd degree murder because evidence demonstrates clear subjective awareness he was to drunk to drive (police officer told him so). Court remands but only because sentencing excessive, 2nd degree murder charges stand. 
c. CASE: People v. Register: Guy drunk in bar, brandishes gun, keeps drinking, later gets in fight and shoots at someone, hits him but also kills someone else. Convicted of depraved mind murder (2nd degree). Arguing instructions for DC via voluntary intoxication should have been given for depraved mind murder as it requires “conscious disregard of substantial risk”
i. 2 Pretty good malice murder avenues (transferred intent to kill or intent to cause grievous bodily injury) but prosecution falls back on gross recklessness
ii. Court finds intoxication evidence should be excluded from all reckless crimes – act of drinking excessively is in and of itself reckless, should not take away but add to culpability. Although there is dissent, and slightly more than 50% of jurisdictions say DC via voluntary intoxication can be used to mitigate gross recklessness murders. 
4. Felony Murder: The intent to commit the felony creates, in the mind of the D felon, the “malice” required in order to make any foreseeable homicide occurring during the perpetration of that felony a murder. This is the single major exception to the general prohibition against allowing the mens rea of one crime to be used as the requisite mental state for a completely different crime. Do not have to prove subjective awareness of risk created, this is provided by when it happens during felony. All that is needed is to (1) prove it happened during commission of underlying felony and (2) prove that felony was proximate cause. Act of god (getting hit by lightning) will negate felony murder. For Felony Murder, felony progresses 
a. Rules for common law Felony Murder 2nd (see below for more specific info re: felony in 1st)
i. Felony must be inherently dangerous, based on elements of felony in the abstract (this is the rule for our class, applies to 2nd only)
a. CASE: People v. Phillips: Dr charged w/felony murder 2nd after he treats girl cancer patient, she later dies. Felony was grand theft. Court rules this is to broad
ii. “The Ireland Rule” or “Merger Doctrine” - Assaultive type crimes merge w/charged homicide and cannot be the basis for felony-murder (applies to 1st and 2nd). Underlying crime must be independent crime and not killing itself. 
a. CASE: People v. Sarun Chun: 
b. There are 5 defenses to felony murder:
i. Defense to underlying felony: If D has defense to underlying felony, then he has a defense to charge of felony murder.

ii. Underling Felony must be something other than killing itself. In other words, you cannot convert an assault that results in a homicide, or the homicide itself, into a felony murder simply because the homicide or assault was a felony. Felony murder requires the perpetration of a felony other than and in addition to the assault which caused homicide, or the homicide itself
a. Between arson, manslaughter, attempted rape, or burglary, which is the lest likely to be basis of felony murder? Manslaughter as it does not involve a felony other than killing itself. If law permitted felony murder rule to raise any voluntary manslaughter to murder, then prosecutors could use it to prosecute any criminal homicide as murder, crime of voluntary manslaughter might simply disappear. 
iii. The Deaths Must Be Foreseeable: A bolt of lightning would not be reasonably foreseeable, though a heart attack suffered by a victim during the middle of the robbery would seem to be foreseeable.
iv. Though deaths caused by felons while they are fleeing a from the commission of a felony are felony murders, once D’s reaches some point of temporary safety (spends night at moms house) any deaths they may cause thereafter can no longer bye a felony murder based upon the original felony (original felony ended before deaths occurred). 
v. A homicide committed by someone other than one of the felons might not be felony murder

a. D is not typically liable for the death of a co-felon at the hands of a 3rd part such as the victim or the police. This is based on agency theory. Under this theory felon is responsible for behavior of his or her co-felons, but not for the actions of third parties such as the police. 
i. CASE: Redline: Redline starts shoot out w/police during robbery, co-felon shot by police and killed. Court finds no felony murder as killing was justified. Narrowing of proximate cause application in FM. Agency Theory: Only want to see FM conviction if they or one of their agents (co-felon) fired the shot (however if bystander killed still likely FM). 
b. In some jurisdictions, however, D might still be held liable if he (or under some circumstances his accomplice) grievously escalated the danger which resulted in the death of a co-felon. In these latter jurisdictions, courts emphasize the (proximate) causation theory over agency theory by concluding that felon’s dangerous conduct caused the third-party’s deadly response. 
i. CASE: People v. Washington: Justice Traynor’s effort to modify/limit scope of redline/agency rule. Critiques on grounds that redline relies 
D convicted of FM when co-felon killed by victim during robbery. New rule that results imposes personal culpability: If not killer, must be (1) major participant in felony, and (2) acted w/reckless indifference to human life. 
Washington RULE (This is the rule we should follow for the test): Not going to be felony murder automatically if someone dies during commission of felony, must look for felon doing something significant to escalate danger (no vicarious liability). Not just anything, must be something that sufficiently escalated danger in some fashion beyond danger of underlying felony. They were aware of danger. HOWEVER, does not have to be starting a gun battle, can be less than that – holding a gun to someone, they get heart attack for example. 
ii. If a felon escalates beyond typical danger of the crime, this escalation can supersede intervening events
iii. In Washington, Traynor clarified that purpose of FM rule is not to punish people who commit felonies
iv. Really reapplying proximate cause rule but trying to cure: instead of proximate cause being felony, proximate cause is reckless/dangerous behavior beyond that of committing the actual felony. 
c. In a few agency theory jurisdictions if, while trying to prevent a robbery or apprehend the robbers, an innocent party such as a store owner or a police officer kills an innocent 3rd part the robbers are found guilty of felony murder. 
i. HOWEVER FOR PURPOSES OF FINAL treat these deaths of innocent third parties the same as you would treat the death of a co-felon. In other words, only find culpability for felony murder if:
1. One of the felons fired the fatal shot (or inflicted the death in some other intentional matter), or
2. The D participated in escalating the dangerous conditions beyond those of the base underlying felony (such as robbery) itself. Such escalation can result from:
a. Taking of hostages

b. Use of human shields

c. And in small # of jurisdictions when perps fire first shots. 

D. First Degree Murder

1. Common law did not have degrees of murder

2. Today, for purposes of this class, first-degree murder almost always occurs in 1 of 2 ways:
a. Premeditated and deliberated intent to kill murder, or

i. Premeditation: does it have to be a specific length? Somewhat of a split in jurisdictions: MOST don’t allow premeditation to be found unless there is some significant amount of time/some planning involved. However, a FEW courts (including CA) say instantaneous premeditation is possible.
ii. Deliberation: Done in a cool headed, deliberate fashion, coolly contemplating consequences (see discussion of Wolf below)
iii. NOTE: The more frenzied/brutal the killing, the more likely murder 1 can be mitigated (sometimes worst murders get benefit others do not). 

iv. CASE: People v. Wolff: Teenager killed mother because he wanted to drug and take photos of/rape young girl. Then turned himself in. Convicted of 1st, but Sp Ct reduced to 2nd (no premed/delib rqrd) finding even though jury found he was not “insane” in the sense he could use insanity defense, the prosecution failed to show he had mental state necessary to be capable of cool, deliberate thought required for Murder in the 1st. (this was deemed to be equivalent to DC defense in CA which is no longer mitigating 
b. Felony Murder: Typically a death that was reasonably foreseeable and occurs during the perpetration, or attempted perpetration, of one of a series of specifically listed felonies will be murder in the first degree. Normally, these would include only inherently dangerous common law felonies, such as burglary, arson, robber, rape or kidnapping. 
i. Exception to FM 1st for Burglary in California via People v. Sears: Burglary requires breaking and entering of dwelling house of another at night with intent to commit felony or theft therein. For FM, the felony they intend to commit CANNOT be assaultive (merger doctrine applies). Expands beyond Ireland Rule, treats burglary like a fill in the blank felony. 
ii. In Cal, which follows modified version of proximate cause (rather than agency) theory, felony murder in the 1st will result ONLY when the defendant is guilty of a “murder” (based upon intent to kill, or intent to commit serious bodily injury or depraved and malignant heart recklessness), which was committed during the perpetration of one of a group of listed felonies.
iii. If the death occurs during the perpetration of a non-assault based inherently dangerous, but not statutorily listed felony, then it will normally be classified as felony murder in the 2nd degree. (see above for more in-depth discussion)
c.  Murder 1 Defenses:

i. Provocation (Mitigates to Voluntary Manslaughter)
ii. Diminished Capacity (Mitigates to 2nd or Voluntary Manslaughter)

iii. Unreasonable Mistake of Fact (Mitigates to Murder in 2nd degree) subjective elements of provocation there, but objective (Reasonable person standard) are not 
E. Manslaughter

1. Voluntary Manslaughter: This will ALWAYS be the result of the mitigating to the crime of manslaughter, a homicide that would otherwise have been a murder of the intent to kill or intent to commit serious injury variety. There are 2 mitigations which will mitigate murder to manslaughter: Provocation and Diminished Capacity. 
a. Provocation – The theory of provocation is that it causes, or may cause, a sudden and temporary loss of control where the requisite malice is negated. When there is any evidence in the record (even if it is just P testimony) that P was in heat of passion, instruction should be given for manslaughter.  

In order for provocation to mitigate an intent to kill or intent to commit serious bodily injury murder to voluntary manslaughter, all four of the following factors must be present:
i. (1) Reasonable person actually would have been provoked into heat of passion. In other words, this must be a killing as a result of passion created by something the victim did that would have enraged a reasonable person. Such situations would include, but are not limited to, the discovery of adultery or the victim having just struck the defendant with a staggering blow. 
a. Mere insulting words are generally not considered provocation or justification/mitigation
b. HOWEVER, words conveying facts (I killed your brother) or descriptive words (I am going to pull out a gun and kill you) can be considered provocation 
c. However, sudden confession of adultery without more can never constitute provocation per Holmes.
ii.  (2) Victims actual behavior provoked defendant into heat of passion (this is often the most critical issue, most frequently litigated)
iii. At the time defendant lashed out and killed the victim, (3) a reasonable person would not yet have cooled from the passion they had been thrust into by the victims behavior

iv. At the time defendant lashed out and killed the victim, that (4) defendant had not yet personally cooled from the passion the victim’s behavior thrust upon him. 

v. Case: Holmes v. Dir of Public Prosecutions: Man killed wife after she confessed to adultery. D argued provocation, court did not agree. Said mere words not enough “sudden confession of adultery w/o more cannot constitute provocation”
vi. Case: Berry: Example of broad and lenient application of provocation. Man kills new wife after weeks of taunting him with affair/that she was leaving him. Slow Burn Theory: behavior that provokes took place over time. Court does not necessarily buy theory but says jury should have been instructed. 
b.  Diminished Capacity – In many jurisdictions, though not Cal, the defendants diminished capacity can be used to reduce murder to 2nd degree (mitigates away premed/deliber) or voluntary manslaughter. The capacity may have been diminished by either: 

i. (1) Voluntary intoxication

ii. (2) Mental disease or defect of the mind but less than insanity
2. Involuntary Manslaughter (This will ALWAYS be the result of an unintentional homicide). There are TWO THEORIES of involuntary manslaughter: 

a. Criminal Negligence

i. Common examples of criminal negligence involuntary manslaughter would include (but are not limited to) a victim dying as a result of injuries caused

a. When D fell asleep at the wheel, or

b. By the D’s careless handling of a firearm

ii. A criminal negligence involuntary manslaughter would have been a Depraved Heart Murder, but for one or both of the following:

a. Though D’s behavior, which resulted in the death of the victim, may have been criminally negligent was not sufficiently reckless to qualify as murder. Had the behavior involved recklessness of a more outrageous nature, it might have satisfied the first of the two prongs necessary in order to have constituted the more serious crime of murder in the 2nd under the Depraved Heart theory. 
b. “Subjective awareness” of the creating the high degree of risk to human life and safety, while not necessary in order to establish liability for criminal negligence involuntary manslaughter, is required for Depraved Heart Murder. 

iii. NOTE: Either D knew OR reasonable person would have known act likely to cause harm sufficient to establish criminal negligence
iv. CASE: Commonwealth v. Welansky: Welansky in hospital when club burns down. Convicted of IM even though not physically present →look back to find the actus reus, left club in unreasonably dangerous state. Commission (put up dangerous stuff) or Omission (failed to make safe). 
b. Misdemeanor Manslaughter – Many jurisdictions limit this type of involuntary manslaughter to cases in which the death occurred during the perpetration of an inherently dangerous misdemeanor, though a few jurisdictions also include non-inherently dangerous felonies as the bass for conviction of a misdemeanor manslaughter. 
i. Most Common Example: Simple Assault – D hits person, they fall and hit their head and die. 
V. THEFT CRIMES (Note: ALL Theft crimes are specific intent crimes)
A. Larceny

1. Trespassory taking and carrying away of what is believed to be the personal property of another without consent and with the intent to permanently deprive the rightful possessor
Elements: 

a. Trespassory (This can include obtaining possession by use of a misrepresentation of act. A so called “Larceny by Trick”)
b. Taking  - This requires an exercising of complete dominion and control by the would-be thief. Thus, for example, if the attempted thief picks up an object which is still chained to the rightful possessor’s wall, it is not yet a completed taking until the chain is cut
c. Carrying away – (The slightest movement for purposes of removing the propert is enough to constitute a carrying away)
d. Believed to be the personal property of another – Remember, this is a crime against the rightful possession and does not require that the property be taken from the owner. This can result in rather strange consequences. For example, if an owner’s car is being rightfully withheld from him by a mechanic who is owed for work performed by him on the vehicle (a so called mechanics lien), then it might very well constitute a larceny for the owner to secretly retrieve his automobile w/o consent of mechanic. 
e. Without consent – Consent obtained by fear and fraud does NOT constitute valid consent. 
f. With intent to permanently deprive the rightful possessor. 
i. Intent to permanently deprive does not necessarily require intent to never return. 
A. For example, if at the time of the trespassory taking the taker plans to return the property, but while in possession intends to engage in a behavior that raises a strong possibility of serious damage to the object taken, then this would constitute intent to permanently deprive. This would be the case even if the property is returned without damage. 
B. The intent to permanently deprive must exist at the same time as the trespass. However, an intentional trespassory taking is said to continue to be a trespass until the property is safely returned. 
1. If property is intentionally taken w/o consent, and therefore the taking constitutes a wrongful trespass, a larceny will not yet have taken place if taken with the intent to handle it carefully and return it soon. There would still be not intent to permanently deprive, even if the item is accidentally destroyed or damaged before being returned. 
2. However, one who intentionally takes w/o lawful consent, but with the intent to care for the property and return it soon and safely, will become guilty of larceny if the wrongful taker later changes her mind and decides to keep the property or later decides to handle it in a risky manner (even if it is returned w/o damage). 
3. Under majority common law view, one who innocently takes someone else’s property and, later learning of their mistake, decides to keep it (or to handle it in a risky manner) is not guilty of larceny. Under this majority rule the victims only recourse would be a tortious action for wrongful conversion. Under the minority view (supported by Model Penal Code), however, both an intentional and accidental taker become guilty of larceny if they later decide to keep the property or later decide to handle it in a risky manner.
a. CASE: US v. Rogers: D convicted of larceny when brother asked him to deposit check, bank gave him to much money and he took it. RULING: Jury instructions that he could be found guilty of larceny even if he formed intention to keep money after he left bank incorrect, reversed for new trial. RULE: If there is a mutual mistake and the recipient is innocent of wrongful purpose at the time of his initial receipt of the overpayment, its subsequent conversion by him CANNOT be larceny. Must have intent at time of taking to be larceny. 
b. Innocent trespass can never be converted into a criminal trespass – no actus reus at the beginning. 
c. BUT if you take something knowing it is not yours, but plan to return, but then later to decide not to return, this would be larceny
g. The taking of an item by someone who mistakenly, even if unreasonably, believes that it is their own property is not common law larceny. Such a mistake of fact can provide the taker w/a complete defense. If, however, the D’s error was a result of a mistake of law there would be no defense available. For example, if someone hunts and kills a white Bengal Tiger not realizing that this type of creature is one the endangered species list and killing it is a crime, this mistake would not be a defense because it would be classified as a mistake of law and not fact. 
h. CASE: People v. Robinson: D’s friend stole care, next day called him to help him take of wheels and tires
i. D found guilty of receiving stolen property but NOT larceny because there was not enough evidence to show he was part of the theft from the beginning and that the purpose of moving the car was to take the tires and wheels. Apellate finds larceny already completed by the time D got involved
ii. However, could go either way, some courts might consider crime still underway while tires/wheels being removed. 
B. Embezzlement – The Fraudulent conversion of the property of another by one who was, at the time of misappropriation, in lawful possession. ***Critical Dividing Line: When funds are taken, is taker in rightful possession? If so, embezzlement. 
1. In order for a crime to be Embezzlement the alleged embezzler must have had lawful possession at the time they improperly converted the property for their own purposes/ (For Example” A trustee stealing or even inappropriately borrowing from the trust)
a. If an employer hands property to his employee, tat employer is said to have retained and not to have transferred ‘possession’ of that property. In such a situation the employee will have only obtained what is called “custody” but not actual legal “possession.” If an employee misappropriates property over which he has only “custody” then his crime is larceny, and not embezzlement. 
b. However, when an employee acquires the property, on behalf of his employer, directly from a 3rd party, then the employee is said to have obtained “possession” of the property. An employee’s misappropriation of such lawfully “possessed” property is the crime of the embezzlement
i. There are sometimes subtle distinctions between “custody” and “possession.” For example, if an employee acquires cash money from a 3rd party, places it in the cash register for a brief period of time before misappropriating it for herself, then the employee is said to have still maintained legal “possession.” In this situation, the employee would be guilty of the crime of embezzlement and not larceny. 
1. CASE: People v. Ryan: D took money from detectives, never registered sale, placed in register and minutes later took it out of register. 
a. Court finds money was not in register long enough for it to be considered larceny. D still rightful possessor at time as an employee of the shop. Only left in cash drawer, never put it any place he didn’t have access. Cash drawer part of cashiers use of store, therefore still under their control. 
ii. However, if the money remains in the cash drawer for more than a brief period of time, the employer and not the employee is said to be the lawful possessor. Same if it were placed in a secure safe, then removed by employee later. Therefore, if the employee misappropriates these funds, her crime would be a larceny and not embezzlement. 
2. While physically carrying away the property is not an element of embezzlement, there must have been a “conversion.” Criminal conversion, as is also true for tortious conversion, normally requires that there have been conduct on the part of the alleged embezzler different from, or in addition to, a simple carrying away of the property. 
a. For Example, since an employee who has lawful possession of her employer’s property might also have physical control fo that property, the law typically demands that the prosecution show that the alleged embezzler did something more than merely pick up and carry away the allegedly embezzled property. 
b. In order to convict a defendant for the crime of embezzlement, as opposed to a larceny, it is said that the D must have committed a “conversion” In appropriate use of the employer’s property by the employee, especially when there is an effort to conceal the use, often constitutes a “conversion.” Thus, some form of inappropriate use of the property will normally be required in order for the prosecution to prove the crime of embezzlement. 

3. One major distinction between criminal conversion and tortious conversion is that under civil law one who innocently converts property, without fraud, may nonetheless be responsible civilly for the value of the property. On the other hand, though civilly responsible the convertor would not be guilty if there was no fraudulent intent. 
a. For Example, a tortious convertor is not guilty of the crime of embezzlement if they have the intent and substantial ability to return the particular misappropriated piece of property (such as a painting or antique) and do not intend to treat the property in a risky manner. In such a situation, they are considered to have lacked the criminally required intent to defraud. On the other hand, intent to eventually restore that equivalent value non-fungible item (such as monetary worth of painting or antique) is not a defense to the crime of embezzlement.  

b. Perhaps the practical reason why courts have determined that the intent to return the money value of non-fungible objects (even if accompanied by the ability to repay) is not a defense to embezzlement is the fact that it is rare for there to be a substantial ability to restore. Thus the courts may simply have decided that it was not worth creating a defense that could be used only by a few innocent people, when such a defense would more likely be taken advantage of by a large number of the guilty. 

4. The alleged embezzler does not have to be shown to have personally benefited from the conversion. Thus, donating the embezzled property to a worthwhile charity is not a defense. 
5. Although there is a jurisdictional split, for the purposes of your criminal law course and the bar, the more generally accepted rule is that intent to permanently deprive is an element of embezzlement. Remember, however, that this intent to personally deprive is often satisfied even though the alleged embezzler planned on returning the misappropriated property or its equivalent, but intended to deal with the property in a somewhat risky manner, like buying stocks with it. 
a. CASE: People v. Talbot: D used company funds to invest back in stock market. Didn’t take money in secrecy and intended to return it. Argued that he didn’t hide it, planned on returning, trying to help company. Court HELD that while he had rightful possession of money it was not for that particular purpose. Even if he had gotten luck and was able to return money, he was guilty of embezzlement the moment he took money and intended to use it for this risky and dangerous activity. RULE: Using property in a risky way is a substitute for intent to deprive. 
i. HOWEVER, larceny (like all theft crimes) is an SI crime. Even if his belief that he could return was unreasonable, would have defense to grand theft. This would be up to jury. 
ii. HOWEVER, having sufficient money to replace might be defense to larceny, but NOT FOR EMBEZZLEMENT
1. Could argue you had plan to return and assets to do so in larceny, depends on what you were using it for. 

2. But this is NOT a defense for embezzlement – even if you returned before anyone noticed, still NOT a defense (although prosecutor might be more hesitant to bring case). No crime can be “undone,” once completed you can be charged. 
6. Just as is true for the crime of larceny, not only does the crime of embezzlement not require the obtaining of title, if title is acquired by the alleged perpetrator, the crime cannot be larceny or embezzlement. Such a crime would either be a false pretenses or no crime at all. 
C. False Pretenses

1. This crime involves the persuading of the owner of property to convey title to the perpetrator by mean of a false pretense (a lie). If you misrepresent a material fact and obtain title this is false pretenses. 
a. For Example, a borrower acquires title, as well as possession, to any funds borrowed. If the wrongdoer obtains a loan by means of a false representation made to the lender, than the title to money has passed from that lender to the misrepresenting borrower and the crime committed would be a false pretenses. 
b. On the other hand, if the victim gives property (such as money) to a wrongdoer 
with the belief that that money will in turn be passed on to a third party, then only possession and not title has been transferred to the wrongdoer. Under these circumstances, the crime committed would be larceny by means of trick and not the separate (and mutually exclusive) crime of false pretenses. 

i.  CASE: Graham v. US: D told client he would help bribe police officer, but instead keeps money. Not embezzlement or false pretenses since because he ‘tricked’ client into giving him money, he never technically had rightful possession because he misrepresented the purpose for which he was going to be using the funds. If you are given money simply to pass to someone else, then no title has been passed to receipient intermediary. 
2. Under the majority view, the false pretense must be a misrepresentation about a present or a past fact. Under this view, a D’s unfulfilled promise to do something in the future cannot constitute a crime of false pretenses. On the other hand, there is a large minority or jurisdictions (supported by model penal code) which would potentially find the crime of false pretenses to have taken place even if the misrepresentation was exclusively about a future fact.  (People v. Ashley, finds false pretenses for misrep about both current and future fact)
3. In order for a crime of false pretenses to have occurred, there must be an actual false representation of fact. The requirement results in the oddity that if D believes what she was promising is false, but it is later discovered that these facts were actually true, wrongdoer is not technically guilty of false pretenses. 
4. Title is a poison pill to larceny. Once title has passed, it must be false pretenses or nothing. 
D. Robbery: (Robbery = Assault + Larceny) The trespassory taking and carrying away of personal property from the immediate presence of another person by force or intimidation with the intent to permanently deprive him of it. 
1. All the elements of a completed Larceny must be present in order for a completed robbery to have occurred. 
2. There must be a taking from the person or from their immediate presence. Presence, however, is interpreted somewhat broadly and could, for example, cover the tying up of a farmer in his barn and then taking things from his house. (can be from immediate vicinity)
3. The taking must be by means of physical harm to, or fear/threats of, imminent harm to a human being. (if you threaten future harm, harm to dog, harm to property, etc. this is not robbery, this may be extortion)
a. A small amount of force or violence on the part of the perpetrator in order to acquire the stolen property will b e sufficient in order to constitute a robbery. For example, ripping a necklace off someone would be sufficient since force is being applied to the victims neck in order to dislodge the necklace. 
b. Picking a pocket or snatching a purse, however, is larceny and not a robbery if it is accomplished so carefully that a victim is not aware of the taking until after the perpetrator is in complete possession of the stolen item. 

4. Putting in fear = threat of imminent harm to a human being (your money or your life)

a. The threat must be one of imminent physical harm to a person, and not an animal or property 
b. Threats of future harm do not create a robbery. A threat of future harm in order to persuade the victim to do or not do something would be an example of the crime of extortion. 
E. Extortion (blackmail): Use of a malicious threat in order to obtain property or effect the victims conduct. 

1. There are four important differences between Extortion and Robbery:
a. Unlike the crime of robbery,
i. an extortionist does not need to have taken anything from the person or presence of his victim. 
ii. the threats can be of future rather than imminent harm.
iii. the harm or threatened harm does not have to be a person. 
iv. the threat does not have to be of physical harm. 
2. Someone who has been the victim of another’s wrongful or criminal conduct, such as the victim of a theft, may threaten to have the wrongdoer prosecuted unless they return the stolen property. The individual threatening such prosecution is NOT guilty of extortion. 
a. Though it is acceptable for the alleged victim to demand that the alleged thief not only return the property taken, but also pay reasonable collateral expenses incurred by the victim as a result of the theft, one cannot use the threat of criminal prosecution in order to obtain unreasonable more money than the value of the property taken. NOTE: threat of a criminal prosecution is a malicious threat unless you have justification. 
i. CASE: State v. Burns: D charged w/extortion after threatening person he claimed embezzled funds w/criminal prosecution for larceny. TC judge would not let in evidence re: potential embezzlement. RULE: One may demand the return of money embezzled by another and, if restitution is refused, threaten w/criminal prosecution so long as the demand is limited to the specific amount embezzled. 
b. The majority of modern jurisdictions also provide the accused extortionist with a defense if they possessed a reasonable good faith, even if erroneous, belief that the alleged wrongdoer had in fact committed the theft in question. 
c. An alleged victim cannot command something different from the alleged thief other than the actual item taken or its monetary value. Thus, for example, it is extortion to demand payment of even a legitimately owed debt (or any other form of conduct or consideration) by maliciously threatening to disseminate embarrassing or harmful information unless there is a direct nexus between the debt and the threat. 
i. For example, one cannot threaten to expose another’s extramarital affair, or publish embarrassing photographs in exchange for settle an unrelated civil debt. 

1. CASE: State v. Pauling: D threatens to release ex’s nudes if she doesn’t pay money he was awarded in civil judgement. HOLDING: Even though he was legally entitled to funds, guilty of extortion. No nexus between release of photos and civil judgement. However, court posits he would have right to threaten to institute garnishment proceedings as these are related to civil judgement. 
ii. However, a photographer who is legitimately owed money by a person for photographs taken may inform the photographed subject that if they are not paid a reasonable amount for their work they may sell the photos to a publication. 
F. Receiving Stolen Property: One who receives stolen property which they know to have been stolen is guilty of the crime of Receiving (or Possessing) Stolen Property. This type of wrongdoer is not necessarily guilty of the theft of the property unless they played a role in the taking. The theft of a particular piece of property and the receiving of that property, though two separate crimes, are normally mutually exclusive.  The wrongdoer can be convicted of one or the other, but could not be convicted of both the theft of the property and the separate crime of having received or possessed that same particular stolen property. 
a. See People v. Robinson under larceny

VI. Insanity: 

Insanity is a defense to ALL crimes, including strict liability crimes. There are 4 tests: 

A. M’Naghten Test (Right/Wrong Test):
1. At the time of his conduct, as a result of a mental defect, the D lacked the ability to
a. Know the wrongfulness of his actions, or
b. Could not understand the nature and quality of his acts. 
2. This is a cognitive test. 

B. Irresistible Impulse: 

1. The D, as a result of a mental defect, lacked the capacity for self-control and free choice. 

2. This is a volitional test. 

C. Durham/New Hampshire Rule

1. Was D’s behavior a product of mental illness?

2. No longer of much practical importance, this test would be the easiest (though most vague) for D’s to satisfy in attempting to establish the defense of insanity. 
D. Model Penal Code (ALI)
1. Did the D, as a result of a mental disease or defect, lack the “substantial capacity” to either appreciate the wrongfulness of his conduct or to conform his conduct to the requirements of law?

2. This test combined the primarily elements of the M’naughten cognitive test and irresistible impulses volitional test, and even a little bit of the Durham rule in its use of the phrase “substantial capacity.”
E. CASES: 

a. People v. Drew: Defendant left money at bar and went to the bathroom. When he got back the money was gone and he accused another customer of taking it and a fight ensued. Police were called. Defendant hit police officer in the face.

i. Holding: The Court applied the M’Naughten Test to determine if D understood and knew what he was doing at the time of the crime.  It did not matter whether or not D was able to control himself.  D was found not guilty by reason of insanity b/c the court determined that he had not developed the proper state of mens rea for the crime.
b. Montana v. Korrell: Vietnam war veteran who attempted to kill his former supervisor. Clearly there was PTSD here

i. Holding: Montana held that there was no constitutional right to the defense of insanity
VII. Attempt
A. Mere preparation is insufficient to constitute an Attempt, rather in order to constitute the crime of Attempt, two things are needed
1. The specific intent to complete the target offense, and
2. Depending on which of the following two rules a jurisdiction follows (equally divided), either
a. Substantial Step: a substantial step must have been taken towards the completion of that target offense; or, (in a similar # of jurisdictions)
b. Dangerous Proximity to Success: the would-be perp must have come within “dangerous proximity to success.”
B. All attempts, even attempts to commit general intent or strict liability crimes, are specific intent crimes (must intentionally do something with an intent to do something else – the actual crime)
C. CASES: 

a. (dangerous proximity) People v. Rizzo: Defendant and friends planned to rob victim on his way to delivery pay roll money. Defendant and friends had guns, but could not find victim. Ultimately they were caught by police due to their suspicious behavior

i. Holding: Court said that the defendant never passed into the necessary danger zone to convict of an attempt

b. State v. Latraverse: Defendant that went to police officer’s house to light it on fire. Cops say his car parked in front of officer’s house, but defendant claims that he voluntarily abandoned he crime

i. Holding: Court said that voluntary abandonment is an affirmative defense  and the defendant should have been given the opportunity to raise the defense in court 

ii. RULE: Voluntary abandonment is an affirmative defense
c. People v. Staples: While defendant’s wife is away on vacation he rents an apartment above a bank. Landlord discovers that it appears Defendant has been preparing to break into the bank vault. Defendant claims that he voluntarily abandoned

i. Holding: Defendant was found guilty and that his abandonment was NOT voluntary. Court found that the abandonment was NOT voluntary because the police intercepted. 
ii. California RULE: Once D has engaged in conduct sufficient to constitute an attempt, there is NO defense of voluntary abandonment.  

D. Abandonment
a. Voluntary Abandonment – Stops prep not related to pressure, own choice
i. Majority: This is NOT a defense in any jurisdictions that have adopted the ‘dangerous proximity’ defense
ii. Minority: Even when the defendant has gone beyond mere preparations, they can still be acquitted of an attempt crime if they voluntarily abandon the plans – only available in jurisdictions that use substantial step test, but NOT ALL (cal)
iii. NOTE: This is 1 of a kind ‘do over’ defense. Only defense where even if you actually commit the crime (attempt) you can still get out from underneath culpability. 
iv. COMPLETE DEFENSE but only applies to attempt crimes, not other ancillary crimes committed in support of the attempt
b. Involuntary Abandonment  

i. When a defendant’s plan is interrupted and they involuntarily abandon it – some outside person or pressure makes him give up
ii. NEVER A DEFENSE 
E. Impossibility
a. Factual Impossibility (NEVER A DEFENSE): Extrinsic circumstances unknown to the actor or beyond his control prevent consummation of the intended crime, but if he had been able to physically carry out everything he planned, a crime would have occurred. 
i. Tried to pickpocket a wallet, but wallet wasn’t in pocket. 

b. Legal Impossibility (Recognized Defense in some state jurisdictions, not Federal): Even if D completed everything he planned to do, a crime would not have occurred
i. Focus on what he physically intended to do (mental intent not relevant): 
1. Takes an umbrella he believes to belong to B, but is actually his own, does not have an intent to steal. Has intent to take umbrella in his hand, which is his on umbrella
2. Man shoots at stump thinking it is his enemy, notwithstanding his desire and expectation to shoot his enemy, his intent is to shoot the object he aimed at, which is a stump. 
F. (separate from above) Solicitation: Asking someone to commit a crime

2. The crime of Solicitation is completed when the question is asked. 

a. Solicitation does not require an overt act (action taken towards commission). Communication itself w/intent is enough for solicitation. This is the universal law re: solicitation. 
3. Solicitation is a codified attempt crime. Attempting to form a conspiracy by trying to get someone involved with a crime. 
4. The crime of solicitation merges into the crime of conspiracy. Thus, if the person solicited actually (subjectively – no undercover cop) agrees to the criminal proposal, then the crime is generally a conspiracy and should not also be considered a solicitation. The practical effect of the merger is that a defendant cannot be convicted of, and sentenced, for both the crimes of Solicitation and Conspiracy. 
5. Solicitation is the only law in the US which requires 2 witnesses or 1 witness plus corroborating evidence (this is majority rule, followed in California). This because it is a crime of words
a. What was meant and what was said are the key points. Person on receiving end of request doesn’t even have to understand. 
b. The level of detail on crime in discussion is not critical, but the more specific it is the easier it is to prove. The more general it is, the more easily it could be interpreted as a joke. 
6. People v. Lubow: D approaches diamond salesman and asks him to join in on fraud. Salesman goes to police to tell them. 

a. Holding: Conspiracy requires meeting of the minds, since diamond salesman did not agree to fraud then D can only be guilty of solicitation (based on 1 witness and tape recording corroborating solicitation. 
VIII. Accomplice Liability (aiding and abetting)

A. In order to be guilty of a substantive crime on the basis of an accomplice liability theory, the defendant must have actually done something with the intent to assist in the criminal enterprise. In other words, the alleged accomplice must have assisted the actual perpetrators (principals) in some significant way, with knowledge that the assistance would be used in order to commit a crime. The principles need not actually use the assistance provided, such as the guns or a getaway car, for the person who provided the items to be held liable as an accomplice. 
B. Does a supplier who is aware that his otherwise lawful goods or services will be used in the commission ever become liable for the substantive crimes committed by his customers?
1. The courts are more prepared to find accomplice liability based solely upon the mere knowledge of such a supplier that their goods or services will be used to further a criminal enterprise when the crime planned or committed is a dangerous felony, rather than a misdemeanor. 
2. The nature of the goods being provided can also be factor in determining criminal liability under and aiding and abetting theory. It is less likely someone will be deemed to have been guilty of the eventual crime if they are providing a relatively innocent product such a sugar, while they may very well become liable if they had been providing a controlled substance such as morphine. Similarly, if the items or services supplied have no or little legitimate legal purpose, the provider can more easily be found criminally responsible for substantive crimes committed, than in a situation where he is providing something which could equally be used to fulfill a lawful goal. 
3. People v. Lauria: Providing phone service to prostitute and knew what she was using it for. 
a. HOLDING: Court held D was not liable because he didn’t benefit from the business venture, the crime wasn’t that serious (misdemeanor). 
b. HYPO: if lauria gave her advice, recommended new clients, etc then he could be liable. 

4. Per notes, two ways person providing otherwise legal aid can become guilty of crime or conspiracy: 
a. (1) They know it will be used in committing a crime AND (2) the crime is dangerous to human safety in a serious way (murder, kidnapping); OR
b. If in some respects they have become part of the criminal process itself – have a stake in the outcome (see below). 
C. Regardless of the crime, however, knowledge of the criminal use to which the goods or services provided will be put, when combined with the supplier having a stake in the outcome, will give rise to accomplice liability. Examples: 
1. Over Charging (because provider knows the services or product will be used in commission of crime)
2. The continuing nature of the relationship
3. The quantity of sales involved; (circumstantial evidence, also profiting of criminal enterprise)
4. The encouragement given to the actual perps by the provider of the goods and services. 
D. Just because someone is present at the scene of a crime and silently approves of the criminal behavior does not mean that they will be held to accomplice liability. They can only be found culpable for the substantive crime committed if they knowingly assisted the perp by their presence. Such assistance be found if the accused was aware that their presence was encouraging the principals to continue in their criminal behavior, or if they were aware that their presence was intimidating the victim, or if they served as a lookout, etc. Jury will consider presence along with other factors even if no direct action. 
a. State v. Parker: D and some friends beat and robbed a law student. D was present, didn’t engage in beating but did nothing to stop it. 
i. If evidence shows D is present at commission w/o disapproving or opposing, jury can consider conduct in connection w/crime as factor in determining liability. (1) relationship w/criminals before, (2) geographic proximity, (3) fleeing w/criminals after. 
b. Bailey v. United States: Defendant was at the scene of a robbery. Defendant was only 10ft away when the robbery occurred, but when police showed up he ran. 

i. Holding: Court held that Defendant’s presence at the crime scene alone was insufficient to convict him 
ii. Presence must be intended to assist in some way. Law doesn’t require they intervene but does require they don’t do something to encourage or aid. Encouragement can be silent, if thought in mind. Standing there could be viewed as intimidation, if thought in mind. 
c. People v. Marshall: People v. Marshall: Defendant gave his drunk friend the keys to his car to drive home. Friend drove and killed himself and one other driver in an accident.

i. Holding: Court said that because at the time of the accident the defendant was home in bed and could not have been a part of the crime that occurred

ii. RULE: simply facilitating a misdemeanor does not make someone culpable of the subsequent crimes

iii. Would reasonable person have understood he was so drunk it was dangerous to give him the keys? Is knowing you lent someone keys that they would sing for such a reckless activity reckless in and of itself? Arguably yes. However, D convicted of specific crime of facilitating drunk driving, court finds statue preempts. 
d. People v. Kessler: Defendant was the getaway driver. He was waiting for his accomplice to commit a burglary and larceny. Instead the accomplice was surprised by the shop owner and shot him. 

i. Holding: They ultimately uphold attempted murder on an attempted felony murder type theory. They take mens rea from burglary and transfer it between crimes. While you can’t normally transfer intent, you can for felony murder. Dead guy on floor rule, but here there is no dead guy on the floor. 
IX. Conspiracy
A. Elements: 

1. There must be an express OR implied agreement
2. There must also be some slight “over act” foreseeably performed in furtherance of the conspiracy by one of the would-be co-conspirators. Such an overt act can be something as slight as efforts to acquire equipment needed for the eventual commission of reh planned crim, The over act need not be as substantial as the physical do not normal required in order to establish liability based upon a theory of aiding or abetting; nor needed to be sufficient to constitute the “substantial step” necessary to establish an attempt in those jurisdictions that use such a step. 
3. There must be intent on the part of the co-conspirators to pursue an unlawful objective. For example, since it is not normally a crime to retrieve one’s own property, a defendant would not be guilty of conspiracy to steal if he believed he was merely helping a friend retrieve that friends property. Under such circumstances, the defendant would have to have actual intent to pursue an unlawful objective. Even an unreasonable mistake of fact is defense to the specific intent charge of conspiracy. 
4. Except in those jurisdictions following the minority approach urged in the model penal code, the agreement must involve an actual meeting of the minds. While asking of the undercover agent to participate may constitute crime of solicitation, will not find a conspiracy to have existed if an undercover agent falsely promises to participate in a criminal enterprise
Similarly one cannot conspire w/someone who is not legally competent, such as a child; nor with the victim of the crime. For example, in a case of statutory rape, the adult defendant cannot be charged with having conspired with the minor victim. However, the presence of any third party who agrees to assist in helping to arrange the illegal sexual relationship could result in the charge of conspiracy between that third party and the adult perp. 
a. Gerbardi v. United States: Mann act violation with Al Capone’s hitman and his girlfriend. Police tried to get the defendant on a conspiracy to violate the Mann Act

i. Holding: Court said that he was not legally able to conspire with his girlfriend because she was supposed to be the victim

ii. RULE: In order to conspire, there must be a meeting of the minds of TWO people, neither of which could technically be the victim. 

Not to be confused with Wharton’s Rule, which precludes a conviction of the crime of conspiracy when one of the elements of the crime itself requires an agreement between two (or any other particular number of) people in order for the crime to have been committed and, in the actual case before the court, only that minimum number agreed to participate in the particular criminal behavior. If element of crime involves agreement/consent, then no conspiracy under Wharton’s rule. The clearest examples of this can be found in those arcane crimes such as dueling or adultery. However, the presence of a 3rd party who agrees to assist in helping to arrange either could result in charge of conspiracy between 3rd party and the perp or perps. 
There are cases where a defendant may successfully argue that they are not guilty of conspiracy based on either or both Whartons rule as well as because the other person allegedly having conspired with is not legally competent (such as having been a child); or was legally deemed to have been the victim of the crime. 
5. However, the agreement does NOT have to be express. No written or spoken works are needed. Various people can be part of a conspiracy even if they have never met and do not personally know each other. 
i. Under the federal rule, it is possible for several person to be members of a single conspiracy even if they have never directly communicated with each other. All that is required is that they be aware of each other’s participation in the overall criminal enterprise in which they are participating. Each conspirator is liable for all the crimes of their co-conspirators, so long as the crimes are committed in furtherance of the conspiracy and were reasonably foreseeable. 
ii. For example, under the Federal rule, if there is a particular meth manufacturer producing illegal drugs in the bay area who employs street sellers to distribute those drugs, any one of the street dealers selling in San Francisco could be a co-conspirator of the enterprises street dealers selling the drugs in Oakland. They are sometimes said to be connected by what the courts refer to as the “wheel” conspiracy. The manufacturer is the hub, while the sellers are its spokes. In addition to all of them being involved in a single conspiracy to manufacture and sell meth, every one of the manufacturers dealers in Oakland would be criminally liable for the sales made by the SF dealers and vice versa. 
1. Blumenthal v. US: Whiskey wholesaler—middleman and distributors were engaged in a criminal enterprise of selling whisky. Partners did not know of each other. Blending of Bruno and Kottekas facts. 
a. The court found that a single conspiracy existed even though not all of the parties knew of each other.
b. Brought together by 1 common goal. More like Bruno, not 1 shot deal like Kottekas. Each sales person not just interested in their own sales, their success depends on other peoples sales. They knew they were dependent/connected to others. 
2. CONTRAST: Kottekas v. United States: Loan officer who all went all through the same broker. 16 different fraudulent loans but only connection between them all was the broker

a. Holding: Court found there was insufficient evidence to show a connection between all of the parties because this was circular and not linear (spokes w/o rim). It is not clear that there was as much of a connection between the people that received the fraudulent loans. No knowledge of the others, and no reason to know of their existence. Singular deals, not ongoing enterprise unlike Blumenthal and Kottekaos (below). (unlike drug sellers where they must know they cant be the only ones or else the business wouldn’t exist). 
iii. If this were an enterprise involving the smuggling of heroin into the US and delivering it to a particular central figure who employs a network of local street dealers in Oakland an SF, the smugglers, the middleman, and the street dealers would not only be members of one large conspiracy, they would also be each guilty of every crime committed by every other member of their conspiracy in furtherance of that conspiracy, so long as they were members of the conspiracy at the time those crimes were committed. This is often referred to as the “chain” conspiracy. The smugglers are at one end of the chain, while the sellers are at the other end of the chain, and they both are connected conspiratorially to each other by the middleman acquiring the smuggled drugs and then passing them to sellers. 
1. US v. Bruno: Defendant and 86 others were involved in a drug ring where some parties would smuggle the drugs, middlemen would then give to 2 groups of distributors. Parties didn’t know of each other necessarily. Example of Chain conspiracy theory
a. D argues they cant all be co-conspirators since they didn’t know each other. 2 distinct benefits: (1) hearsay rule, and (2) under Pinkerton if all 1 conspiracy liable for all other crimes committed. 

b. Holding: Court held that there was enough evidence to show an ongoing conspiracy. It didn’t matter whether or not the smugglers knew about the sellers, it is obvious that if someone is smuggling drugs in they must know they are being sold and vice versa. Expands liability to co-conspirators to all other crimes that were reasonably foreseeable. 
2. CONTRAST: Kottekas v. United States: Loan officer who all went all through the same broker. 16 different fraudulent loans but only connection between them all was the broker

a. Holding: Court found there was insufficient evidence to show a connection between all of the parties because this was circular and not linear. It is not clear that there was as much of a connection between the people that received the fraudulent loans 
6. (If Conspiracy found, efforts to conceal it not another conspiracy) In the words of the US Sup Ct Justice Robert Jackson,: “after the central criminal purpose of the conspiracy has been attained, a subsidiary conspiracy to conceal my not be implied from the circumstantial evidence showing merely that the conspiracy was kept a secret and the conspirators took care to cover up their crime in order to escape detection and punishment.

7. While culpability for the crime of “attempt” normally “merges” into the completed crime, the crime of Conspiracy does not merge into the substantive offense being conspired. Thus, a D can be convicted and sentenced for both the crime of conspiring to commit a robbery, as well as the substantive crime of having attempted or completed the robbery itself. 
8. WITHDRAWAL: 

a. In order to successfully withdraw from a conspiracy, a conspirator must inform all of his co-conspirators of his intent to withdraw and this notice must be given while there is still time for all other co-conspirators to abandon their criminal plans. 
b. In a majority jurisdiction, which require an overt act have taken place in order for the crime of conspiracy to have occurred, a withdrawal prior to the first overt act having been performed in furtherance of the conspiracy could relieve the withdrawing participant from criminal liability for the yet to be completed conspiracy. 
c. However, even if a conspirator adequately informs the other co-conspirators that he is withdrawing from an already existing conspiracy, that act of withdrawal will NEVER relieve him of liability for the conspiracy itself or for any reasonably foreseeable crimes that have already been committed in furtherance of the conspiracy. 
d. On the other hand, a D who does successfully withdraw from an existing conspiracy can save himself from liability for the future (not yet committed) crimes of his former co-conspirators for which he would have been liable had he remained a part of the conspiracy. 
9. The Pinkerton Rule:
a. Normally, and still in many jurisdictions today, liability for the criminal acts committed by others must be founded upon not merely having been a member of the conspiracy, but upon an aiding and abetting theory. This liability must be based upon the defendant having knowingly provided some actual aid ro assistance towards the completion or attempted completion of the crime. Merely having joined a conspiracy to eventually commit a crime, w/o more, would be deemed to attenuated and insufficient a connection to have provided the sole basis for finding a D guilty of a substantive crime committed by others – must be legally recognizable accomplice. Membership in conspiracy alone not sufficient, unless involvement found to encourage the crime. 
b. The Pinkerton rule, however, expanded criminal liability in federal jurisdictions so that all co-conspirators could automatically be held responsible for any and all reasonable foreseeable substantive crimes committed in furtherance of the conspiracy by their fellow conspirators (unless they withdraw) 

c. Thus, membership in a conspiracy would be sufficient, in and of itself, to establish criminal liability for substantive crimes without requiring the government having to establish that a defendant aided and abetted the eventual perpetrators or attempted perpetrators of the crime. 

10. CASES: 

a. McDonald v. United States: A victim was kidnapped for ransom. Once the money was paid, the kidnappers took the money to the defendant to “clean” and exchanged for unmarked money. 

i. Holding: Defendant was charged with conspiracy to commit kidnapping, but not the substantive crime of kidnapping. Defendant might not have known details about the kidnapping, but he new that the behavior must have been illegal because he was involved in the money laundering. 

ii. RULE: You can be guilty of conspiracy even after the target crime has already taken place if it can be shown that the conspiracy involved more than just the crime, but also the criminal events after the initial crime. 
b. Kruelwitch v. United States: Petitioner and woman defendant induced and persuaded another woman to go from New York City to Miami for the purpose of prostitution, transported or caused her to be transported for that purpose, and conspired to commit those offenses in violation (3rd person involved so conspiracy charge allowed, wouldn’t between 2 when 1 is the victim).  After the arrest, one woman called the other to lie about it to protect the man involved. Prosecution argued conspiracy continues until they get away with crime, but Sup Ct shot down this arguement. Benefit in that they can use hearsay evidence under the co-conspirator exception. BUT judge has ro rule it is a conspiracy before this can be entered as evidence. Rules based on preponderance of evidence, but jury still has to find beyond a reasonable doubt to convict. 
i. RULE: A conspiracy ends upon arrest so any conversations after the arrests cannot be added as evidence to the conspiracy

11. Misc Notes on Conspiracy 

a. Majority common law rule requires a meeting of the minds for Conspiracy
b. CANNOT have conspiracy to commit reckless act

c. Conspiracy is an SI crime, requires intent to commit a substantive crime

d. Cant accidently/negligently fall into a conspiracy
e. If 2 people charged w/conspiracy and 1 acquitted, the other cannot be convicted
f. Lauria: when providing otherwise legal goods, whether or not conspiracy is present will depend on (1) seriousness of crime – if dangerous/harmful crime more likely to find conspiracy, and (2) Does supplier have stake (overcharging, selling abnormally high volume, could not be used for any legitimate purpose
g. McDonald: Sometimes possible for conspiracy to linger on after substantive crime committed – conspiracy not only to get money, but to get it laundered as well. 
X. Kidnapping: (There are two ways in which a kidnapping can occur)
A. In the vast majority of cases some significant movement of the victim is typically necessary in order to satisfy the requirements of kidnapping. The movement must be more than merely incidental to any underlying crime, such as kidnapping for purposes of robbery. 
1. A typical way of determining whether the movement was sufficient may be resolved by whether the movement increased the risk of harm, either physically or psychologically, to the victim. 
2. For example, courts are likely to find that moving the victim to a remote, secluded location is deemed not merely incidental to the commission of some other offense because it has increased the potential danger to that victim. 
B. In addition, so long as there has been some movement, that movement will not have to be a very far distance if the victim has been confined in a so-called “secret” (hidden) location. For example, if the victim is moved from a living room to a basement, this is often considered sufficient for a kidnapping to have occurred. Similarly, putting victim in the trunk of a car is sufficient for kidnapping. These are prima facie examples of increasing the risk of harm substantially. 
C. False Imprisonment – lesser included of kidnapping, happens when they are not moved sufficiently to justify a charge of kidnapping. 
D. ON TEST: Cal Rule: 

i. Was the movement merely incidental to the underlying crime, OR

ii. Did the movement substantially increase risk of harm (this includes secret confinement)
E. MISC: Kidnapping for purpose of robbery – no merger, can be charged w/both kidnapping and robbery
XI. Rape
A. The slightest penetration completes the crime of Rape. 

B. Rape, along with simple battery, is the most commonly tested General Intent crime on the xam. Since it is a general intent crime, mistake of fact is a defense available to the accused so long as that mistake of fact was reasonable. The bar never tests on close questions as to whether a defendant’s behavior was or was not reasonable. 

XII. Statutory Rape: (Strict Liability)

A. Consent of the victim is not a defense. 
B. Mistake of fact is not a defense in those jurisdictions in which, unlike California, this is a strict liability crime. Reasonable mistake of fact is, however, a defense in those jurisdictions that label statutory rape a general intent crime. 
XIII. Battery

a. Battery is a completed assault. 

b. Battery is very commonly tested on the bar exam as an example of a general intent crime. 
XIV. Defenses

a. Self Defense (and Defense of Others) COMPLETE DEFENSE
i. Non-deadly force by a victim: 

1. A person who is not an initial aggressor may use non-deadly force in self-defense any time that person reasonable believes that force si about to be used against themselves or another. 

2. A person who is an initial (original aggressor) cannot claim a right of self defense for the use of even non-deadly force unless:

a. The original (initial) aggressor has withdrawn and, at some point told or in some manner communicated to the victim something like “im done now”

b. The initial aggression used non-deadly force, and is now defending against a deadly response. 
ii. The rules covering the situation which deadly force is used by a victim who was not an initial aggressor falls into two broad categories, both of which must be understood and applied: 
1. Majority Rule: A victim (a non-initial aggressor who possesses the legal right of self-defense) is permitted to use deadly force in self-defense any time the victim 
a. Reasonably believes that deadly force is about to be used against and him AND
b. That their response is reasonably needed in order to stave off the attacker. 
Currently 24 jurisdictions follow extreme version of this rule “Stand your Ground” which sometimes requires only honest and not necessarily reasonable belief in order to qualify for self-defense. In addition, a few other jurisdictions follow a reasonableness rule of self-defense yet do not demand retreat before using deadly force when reasonably confronted with a deadly assailant. 
NOTE: This is NOT strict liability. Can have successful claim of SD even if no actual attack. Must honestly (subjective) and reasonably (objective) believe, even if mistaken
2. Minority Rule: Prior to using deadly force in self-defense, the victim of a deadly attack must first “retreat” to the wall if it is safe to do so. 
There are three exceptions to the minority rule’s duty to retreat: 
a. A victim of a deadly attack does not have to retreat if they are in their own home. 
b. The victim of a violent felony such as rape or robbery does not have to retreat if one is safely available

c. Police officers have no duty to retreat. 
iii. Use of force by an initial aggressor: 
1. An initial (original) aggressor cannot claim a right of self-defense, unless you are told in the question that: 

a. The original (initial) aggressor has withdrawn and, at some point told or in some manner communicated to the victim something like “Im all done now”

b. The initial aggressor used non-deadly force, and is now defending against a deadly response

c. Even under the majority rule, which generally does not require retreat for one who has a right of self-defense, someone who was the initial aggressor must retreat if a safe avenue of retreat is available and known to them. 

d. Where an individual has a right of self-defense, retreat is not required before a victim may defend by using non-deadly force. 

2. Insulting words do not make someone an initial aggressor. Rather, the initial aggressor is the first one to use violence when the instrumentality of such violence is immediately present. One punch is almost never seen as deadly force, unless there is disproportionate strength or skill separating the attacker and victim. 
a. BUT like in provocation, while insults will not suffice, descriptive words can constitute a valid form of threatening giving rise to a valid claim of self defense. EXAMPLE: I have a gun in my pocket and I am going to shoot you. Doesn’t have to be in hand as long as means are readily available. 
3. Defense of Others – Majority does not require a pre-existing relationship with the person aided. 
a. The majority rule is that reasonable mistake of fact is a defense, just as it is for self-defense. 

b. A significant minority or jurisdictions follow what has become known as the Alter-Ego rule. This rule says that when you come to the aid of anyone else, you have no legal rights greater than those of the person to whose aid you have come. Under this standard, only if the person to whose aid you are coming had the right of self-defense do you have a right to defend them. 
iv. Defense of a Dwelling/Property
1. Deadly force may never be used solely to defend your property. 

For example: If you are given a question in which the defendant sets up a “spring gun” in her home while she is on vacation, she will not be able to claim a defense if someone is killed by the gun while they are trespassing (frequently asked on Bar)

2. The spring gun scenario, however, must be distinguished from a burglary committed when the occupant is present and may reasonably believe that force is needed to protect herself and/or others in the house. 

3. RULE FOR FINAL: A private citizen can use deadly force to stop the escape of a felon where it is reasonable for the citizen to believe that the felon poses a threat of serious physical harm to either that citizen or to others. 
4. CASE: Ceballos:  Mechanical gun case, shoots teen breaking in while he is out. 
a. Court rules you cant use deadly force to protect property. It is one thing to react, another thing to set up deadly device which acts indiscriminately – could hit children, firemen. If a person was there, they could realize deadly force was not necessary. 
5. People v. Couch: Couch shot someone who tried to steal his car while the decedent was running away. 
a. Holding: Court notes that in recent Sup Ct decisions Garner police now (1) have their shootings covered by 4th amendment, and (2) are not reasonable in using deadly force to in stopping felons fleeing property crimes – must reasonably believe they are a danger to the police or others. Court finds that if police are restricted in this fashion, citizens should be as well. 
v. Unreasonable Mistake of Fact – Imperfect Self Defense (MITIGATES Malice, down to MS)
1. If a jury concludes that a D has  reasonable, as well as honest, belief that the force they used against an apparent assailant was needed in order to defend themselves or others from unwarranted attack then that would constitute complete self defense and should result in acquittal. 
2. On the other hand, if the defendant’s belief in the need for self-defense was honest, but unreasonable, then that would not be a claim of “complete” self defense. 
3. In some jurisdictions, such as California, an honest though unreasonable belief in the need for self-defense gives to a claim for “imperfect” self defense. If a jury finds that D had a legitimate claim of “imperfect” self defense at the time they killed the victim, then that accused should not be convicted of the malice crime of murder. Instead, their offense would be reduced to the GI crime of voluntary manslaughter. 
CLASS NOTE: Imperfect SD is when you
-Believed there was imminent danger AND

-Believed deadly force was required BUT

-One of these beliefs was not objectively reasonable 

4. Consequences of a successful claim of imperfect self-defense as opposed to a claim of unreasonable but hones provocation:
a. Imperfect self-defense (unreasonable mistake of fact as to the need for self defense or the degree of force need to be used) mitigates the malice crime of murder to the general intent crime of voluntary manslaughter. 

b. A legitimate claim of an honest but unreasonable provocation does no mitigate away the malice crime of murder, but only succeeds in preventing that murder from having been cool and deliberate, thus eliminating conviction for the specific intent crime of 1st degree murder. 

vi. CASES: State v. Simon: Defendant is an elderly man who believes all Orientals known martial arts and he feels threatened and shoots him. 

1. Holding: Defendant was acquitted because the court only required a subjective standard, not the objective standard. Court changes from “reasonable to him” standard (subjective) to “he reasonably believes” (objective standard) which is now majority rule. 
vii. People v. Curtis: Defendant was arrested on suspected burglary. Police officer arrested him, but defendant resisted arrest because he said he was innocent

1. Holding: Court said that because the defendant’s arrest was unlawful he has the right to resist arrest. Because the police officer was not engaged in his lawful duty, the charge was lowered to a misdemeanor 

2. RULES:
a.  Law says you cant physically resist arrest regardless of legality (to confusing, how does D know if arrest is unlawful?)
i. If you resist and resistance is not justified, felony provisions apply if arrest is lawful; 
ii. If arrest unlawful, only misdemeanor. In this circumstance officers would not be involved in legitimate performance of role of police officer. If not ‘police officer’ then no assault on police officer (felony), just simple battery (misdemeanor)
b. However, may use reasonable force to defend life and limb against excessive force (Self Defense). Regardless of lawfulness of arrest you can defend yourself against excessive force. 
viii. Jahnke v. Wyoming: 16 year old defendant killed his father. Defendant claims that his father beat him, his sister and his mom throughout their lives. 

1. Holding: Defendant could not prove the objective requirement because there was no imminent threat.  
2. Imperfect claim of self-defense is really what happened in Jahnke (subjective but not objective)
ix. Rowe v. United States: Defendant and victim get into an argument. Defendant was the initial aggressor, but the victim responded with deadly force so Defendant used deadly force to kill him

1. Holding: Because the defendant backed up after initially kicking the victim, he had surrendered so when the victim responded with deadly force, Defendant was legally able to respond with deadly force
2. 2 types of situations when the initial aggressor gets right to SD: 

a. When they withdraw
b. When the initial force was non-deadly, but other party responded w/deadly force. By escalating to deadly, other party becomes initial aggressor at a new level (non deadly to deadly level)
x. State v. Abbot: Defendant and neighbor got into a fight. Defendant was the initial aggressor. Father and mother of the neighbor came out to try and break up the fight with a hatchet and knife. By the end everyone was injured (including minor injuries to defendant)

1. Holding: Court remanded for confusing jury instructions. Was only required to retreat from fist fight. If Abbot felt threatened by hatchet affair, possibly no retreat required. No obligation to retreat unless retreat can be effected with complete safety, and indeed with the knowledge that retreat can be so affected. 
b. Duress/Necessity  (COMPLETE DEFENSE) – in some circuits law recognizes that a person should be innocent even if they committed a crime if they were trying to prevent a greater harm from occurring. (trying to prevent greater harm is key)
i. For example, a D claims she committed a robbery only because someone was threatening to short her or others at the time and told her that if she did not rob the bank she or the others would be killed. 

ii. Duress is a defense available to all crimes except homicide. A D may not successfully claim the defense of duress even if that defendant had been credibly threatened with their own or a loved ones death if they fail to commit the demanded homicide of another. Killing one to save three others still not OK. 
iii. Necessity is a defense when it is not a person but the accused circumstances that justify committing a lesser crime to avoid a greater harm. Just as w/duress, this a defense to all crimes except homicide (but can be defense to felony murder if valid defense for underlying felony). This defense has been held to cover even prison escapes, with this defense can only be successfully raised to the crime of escape when nobody was harmed during the commission of the escape (see Reese). 
1. People v. Carradine: Defendant was being held in contempt for failure to testify in a murder case. She believed that if she testified her family’s safety would be at risk. Defendant tried to claim defense of necessity.

a. Holding:  The Court ultimately rejected her defense and held her in criminal contempt. They reasoned that fear should not be enough to form a valid defense to civil contempt. RULE: You can always be compelled to testify. 
2. State v. Reese: guy broke out of jail where he was being beaten and sexually assaulted, guards in prison wouldn’t help. 
a. Holding: Court adopts Lovercamp rule, 5 part test for necessity being a defense for prison escape: 
i. D was faced with a threat of death in the immediate future (not necessarily imminent);

ii. There was no time for a complaint to authorities, or complaints already made were illusory;

iii. There was no time or opportunity to resort to courts;

iv. There was no force or violence against prison personnel or other innocent people in the escape; AND
1. NOTE: this is not a requirement for normal duress, can use some force (just not deadly)
v. D immediately reports to the proper authorities when he has attained a “position of safety” from imminent threat, or if apprehended before the opportunity arose, he had the intent do so.

c. Consent: NEVER a defense to the infliction of either great bodily injury or homicide. Almost never the correct answer on the bar exam. 

i. Only really a defense when lack of consent is a required element of crime (larceny for example)
ii. People v. Samuels: Defendant produced a bunch of films showing a bound victim being whipped. Defendant said that he had the victims consent and that the injuries weren’t as bad as they appeared because he was able to stop and apply makeup to the victim etc…

1. Holding: The victim was unable to give the consent for an aggravated assault. The court reasoned that no one mentally competent would have consented to the beating. 

2. RULE: Consent is NOT a defense to aggravated assault w/intent to commit serious bodily injury. 
d. Entrapment: 

i. This is a very narrow defense because of the defendant’s predisposition to commit the crime negates the defense. Not predisposed to the crime = not prepared to do it. The purpose of this defense is to provide it solely to innocent individuals. 
1. Misc Note: Some D’s will not want to bring this up as it might bring in things from the past (to demonstrate whether or not they are predisposed), things that would be otherwise inadmissible. 
ii. Entrapment is almost never a correct answer (just as in real-life) because predisposition on the part of the D to commit the crime typically exists and is obvious. 
iii. The California rule dispensed with predisposition as a factor by considering only the police conduct in convincing the D to commit the crime. The D of entrapment may be successful in a California state court irrespective of whether the defendant did or did not have a predisposition to commit the crime. 
1. People v. Barazza: Former drug addict 4 yrs clean working at rehab center, undercover convinces him to connect w/dealer. But D claims he just did it to get person away from him, kept pestering him for hours. 

a. Cal Sup Ct adopts objective test, does so to control overreachings and misconduct of gov officials who go out of their way to create crime. 
b. Objective Test: Is there behavior that would have persuaded a reasonable person on a reasonable level to commit crime?
iv. US v. Russell: Undercover agent gives chemists chemical they need to manufacture meth, then arrests them for meth possession and manufacturing.
1. Sup Ct follows subjective test re: predisposition. D only succeeds if they show they weren’t predisposed (but they already did it, doesn’t that show they were predisposed?)
2. Dissent doesn’t like subjective rule, thinks focus should be on police actions (objective), to close to allowing in evidence of prior crimes because as soon as D raises entrapment, everything comes flowing in. 
v. Summary of Entrapment Tests
1. Subjective Test (Fed/Majority Rule): Was the D predisposed to committing crime?
2. Objective Test (Cal/Minority Rule): Is there behavior that would have persuaded a reasonable person on a reasonable level to commit crime?
3. Due Process Argument: Exists everywhere, but has to be extreme – difficult to prove due process violation. 
OFFENSES AGAINST THE HABITATION
XV. ARSON
a. The malicious burning of the dwelling house of another
b. ELEMENTS: 
i. Burning: The majority rule requires charring due to fire, though “material wasting” is not necessary. If the damage done was solely a result of smoke or the water used to put the fire put, it is not sufficient for common-law arson
ii. Dwelling house: On the essay portion of the exam you should discuss this as a common law requirement. On the multi-state, any structure will suffice for arson. 
iii. Of Another: At old common law, if someone burned down a dwelling they owned and lived in, it was not arson. 
XVI. BURGLARY (SI CRIME)

a. Breaking

i. Entry must be accomplished by use of some force, threats or fraud
ii. Application:
1. If trespasser enters home through already open door or window, no breaking
2. Pushing open an interior door in order to enter a room, however, is sufficient to constitute a breaking
b. Entering – it is sufficient if any part of the body crosses the threshold into the house
c. Dwelling house

d. At Night – common law burglary had o have happened between sundown and sunrise
e. Intent to commit a felony or theft inside – this intent to commit a felony once inside the dwelling must have existed at the time of the breaking and entering. 
