1. Search
2. A search occurs under the 4th Amendment either under Jones or Katz test.
a. First, we apply the Katz test: a search occurs under the 4th Amendment if the police infringe on a person’s expectation of privacy that society regards as reasonable
b. A search occurs under the Katz test if the defendant has (1) a subjective expectation of privacy (2) that society regards as reasonable.
i. Subjective Expectation 
1. A person satisfies this prong if they subjectively expected the information to be private. Did the person try to preserve the information as private?
ii. Objective expectation of privacy prong
1. Is the defendant’s subjective expectation of privacy one that society recognizes as reasonable
a. The public exposure doctrine
b. Third-party doctrine
c. Enhanced senses
d. Nature of information
e. Nature of intrusion
In analyzing the objective prong:
Public Exposure doctrine: What a person knowingly exposes to public is not a search, as society does not regard as reasonable any expectation of privacy that a person claims to have in things they expose to public

Case examples:

a. Trash-Greenwood: knowingly exposed trash to the public by putting it on a public street where it was “readily accessible” to others

b. Open field-oliver: no because the field was exposed to the public and accessible to the public
c. Aerial surveillance-Ciraolo: What is exposed to the public from the air

Third party doctrine: No objective expectation of privacy in info exposed to third parties


Case examples:

Reveal to a false friend (eavesdrop)

Records/info given to third party (bank records, Miller)

Greenwood-trash given to third party, garbage collectors

Smith- pen register

Carpenter- Cell cite info location 

ANALYSIS FOR CARPENTER STYLE, probably digital and retrospective
The recent holding in Carpenter has altered the third party doctrine to state there is now a reduced expectation of privacy in info disclosed to third party, (as opposed to no expectation of privacy). In determining whether there is a reasonable expectation of privacy, we consider whether the case is more like Smith/Miller or Carpenter by using the following factors: (1) the intimacy of the information, (2) the voluntariness of providing the information to the third party, (3) the retrospectively of the information, and (4) the ease of the tactic compared to traditional police tactics. Most cases are will be like Smith/Miller.
Generally available technology: The use of generally available technology that enhances the polices sense is not a search. However, the use of technology that is not generally available is probably is a search. Its not objectively reasonable to have expectation of privacy to be free from police activity that involves commonly available tech. But it is objectively reasonable to have expectation of privacy from technology that is not generally available. 

Case examples:

Kyllo-thermal imaging using technology that is not generally available (what is generally available?)
Jardine- drug sniffing dog may also be technology not generally available (Kagan concurrence)

Nature of information may matter: It is not a search if police activities only capable of detecting contraband, as society doesn’t recognize as reasonable a person’s expectation of privacy of contraband. 

Case examples

Caballas and place- a well trained dog is only able to detect contraband and therefore not a search. 
Non intimate nature of information may matter. 

Case examples

Smith (just numbers)

Open field (growing crops)

Nature of intrusion may matter: Policy activity may be deemed search under REP test if “too intrusive”

2. NEXT, is it a search under Jones. 
3. A search occurs under the 4th Amendment if the police physically intrude (without license) onto a constitutionally protected area for the purpose of obtaining information.
a. Case examples:
i. Jones-It is a trespass to install a GPS without consent of the owner of the property and monitor it, but not a trespass to pre-install a GPS or to install with consent of owner (Jones)
ii. Jardine- It is a trespass for police to go onto the curtilage with a drug sniffing dog (or another kind of sense enhancer?) with intent to gain information. However, it is not a trespass to make a license intrusion on the property, presumably even with the purpose of trying to obtain info. This can look like a knock and talk, where police knock on the door to speak to the resident. This is a licensed intrustion because it adheres to social norms.
3. SEARCH CASES

Eavesdropping (Katz)
Under the invited ear doctrine, a third party wearing a wire is not a search because there is no reasonable expectation of privacy when you assume the risk of the third party being a false friend and telling someone else. Katz was the example of an uninvited ear.
Trash (Greenwood)

Greenwood suspected of drug trafficking. Trash collectors gave garbage to police. trash left on curb, where anyone could go through it. Trash given to trash collector, who could have done whatever to it.
Third-Party Doctrine: Under the third-party doctrine, there is no reasonable expectation of privacy in information exposed to a third party. (gave to trash collectors)
Public Exposure Doctrine: Under the public exposure doctrine, there is no reasonable expectation of privacy in information exposed to the public. (anyone could access on the street)
Pen register (smith)

Woman robbed, guy kept calling her. Used a pen register to discover he was the one calling her. Police used that to get warrant to search house

Rule: No constitutional violation if police employ a pen register without a warrant because of third party doctrine and no subjective expectation of privacy.

Nature of info: no subjective expectation of privacy in the numbers you dial because people don’t expect numbers to be private. 
Third party doctrine: no objective EP because 3rd party doctrine, society knows phone companies track these numbers and keep them in their ordinary course of business 

Open Fields (oliver)
Under the open fields doctrine, there is no reasonable expectation of privacy in the open fields. It is not a search for the police to physically enter (i.e. trespass) and observe an open field
However, if an area is considered curtilage based on the Dunn factors, it is a search for the police to physically enter on it (both under REP notion or trespass) unless they have a license to do so. 

Curtilage Test

To determine whether an area is the curtilage, we ask if it is so intimately tied to the home that it should be placed under the home’s protective umbrella. In answering this question, we consider (1) the proximity of the area in question to the home, (2) whether the area is included within any enclosure surrounding the home, (3) the use of the area, (4) steps taken to preserve privacy.

Aerial Surveillance (Ciraolo/Florida v Riley)
Aerial surveillance is not a search if the police are in lawful airspace where the public have a right to be. However, it also might depend on the routines of those public aireways and whether the use of the airspace is sufficiently routine, as well any physical intrustion such as undue noise, wind, dust. Lower courts have applied all of these factors.
In Ciraolo, the expectation that his garden, even though curtilage, was private is unreasonable because it was exposed to the public. Police should not be expected to avert their eyes from something that has been exposed to the public (public exposure doctrine).
In Florida v Riley, a police helicopter flew over the suspects greenhouse and saw weed. The helicopter flew where it was legally allow and helicopters flying in that area, at that altitude, was not so rare that Riley would have a REP from that vantage point. 

Thermal Imaging

Thermal imaging of a home is a search because the thermal imager is not a commonly used device and it revealed intimate details that someone standing outside could not otherwise see. 

In Kyllo, police used thermal imaging to see inside a house. Intimate details as well as not generally available tech. 

CSLI
Despite the public exposure and third-party doctrine, it may be a search for police to surveil information exposed to the public over the long-term, especially if it is digital and retrospective. In determining whether there is a reasonable expectation of privacy, we consider (1) the intimacy of the information, (2) the voluntariness of providing the information to the third party, (3) the retrospectively of the information, and (4) the ease of the tactic compared to traditional police tactics.
Dog Sniffs

1. If it’s a dog sniff with a physical intrusion, apply Jones/trespass.

a. The gov’ts use of trained police dogs to investigate the home and its immediate surroundings is a “search” within the meaning of the Fourth Amendment.
i. Look to where it was: curtilage? Constitutionally protected area?
1. Unlicensed physical intrusion do not including knocking on the door, as police can do what others in society can do. A knock and talk is a societal norm, but if police go beyond that, then it could be a searc.
2. If it’s a dog sniff with no physical intrusion, look to Katz.

a. A dog sniff is not a search with a well trained dog (Place/Caballas)

GPS

Use of GPS to track if attaching a device to a car is a search under the Jones trespass test. The trespass test says that it is a search if (1) there’s a physical occupation of property by the government (2) for the purpose of gaining information.

1. Seizure

2. Next, is this a seizure. 
a. Seizure of Person (Mendenhall)
i. A person is seized if a reasonable person under the circumstances would believe that he or she was not free to leave. 
ii. In considering whether a reasonable person would feel free to leave, we consider 
iii. (1) what was said; (2) how the police approached (3) coercive factors including the tone of voice of the officers, if weapons were drawn or displayed, numbers and actions of the officers, blocking the exit, touching or grabbing, and handcuffing; (3) the location of the encounter and whether the person was moved; (4) whether the police took and returned their ID or personnel effects; and (5) race in a minority of jurisdictions.
1. A traffic stop is always a seizure
b. Types of seizures

i. Investigative/Terry Stop of person (RS needed)
1. To effect an investigative Terry stop, police need reasonable suspicion of a crime. The stop must not be longer than necessary to confirm or dispel police suspicion, approximately 20 minutes

2. During an investigative stop, police may frisk if they have reasonable suspicion that the suspect is armed and dangerous, but cannot use coercion (handcuffs or draw gun), or move from one location to another
ii. Terry stop of a car (RS to stop)
1. To effect an investigative Terry stop of a car, police need reasonable suspicion of a crime. The stop lasts a short time, long enough to investigate the reasonable suspicion. The police can ask questions, ask for consent to search, maybe frisk the car if RS that there are accessible weapons, maybe use a drug dog if it doesn’t lengthen the stop beyond what is reasonable.
iii. Traffic Stop (need PC)
1. To effect a traffic stop, police need probable cause of a crime. They can ask questions, for consent, and may be able to frisk. This is a brief detention.
a. Possibly RS (Navarette) if there’s a tip that can support.

iv. Arrest
1. To effect an arrest, police need probable cause that a crime has been committed or a warrant.
v. Seizure of Property
a. Property is seized if there is a meaningful interference with an individual’s possessory interest in the property.

1. Warrant Model
2. In order for a search or seizure to be reasonable, warrant or warrant exception.

a. First, is there a warrant

i. A warrant is valid if there is probably cause and is executed properly.

1. Probably Cause 
a. Probable cause is determined by the Gates, which is a totality of circumstances test. Is there a fair probability that evidence or contraband will be found at a particular place at a particular time. Fair probability is a low standard.

i. The police can only search what’s stated in the warrant and any place that the item in the warrant could be. The police cannot search if the warrant is stale. And the police can only seize what’s it the warrant, unless an exception allows otherwise. Finally, the search will end when the police find the thing named in the warrant

2. confidential informants

a. In determining whether information from anonymous tips are enough to provide probable cause, you look at the totality of the circumstances, focusing on (1) basis of knowledge and (2) veracity of information. Strength in one prong makes up for weakness in the other but there must be a showing in both.

i. A tip has a basis of knowledge if the informant explicitly states how they know or detail future events not easily predicted.

ii. A tip has veracity if the informant has a good reputation of past success, made a declaration against interest, some of the informant’s statements can be confirmed, or the tip is made by someone anonymous but knowable.

b. Cases

i. Illinois v Gates

ii. Whren v US

1. Defendant argued that the police didn’t really stop them for atraffic violation but to investigate them. They claim the traffic stop was a pretext. SCOTUS rejected the idea of a subjective test and that a police can stop someone if there’s probably cause for the stop, regardless of a possible other reason.

2. Pretextual arguments will almost always fail.

3. Assuming there’s a valid warrant based on probable cause, needs to be executed reasonable. In order for a warrant to be executed reasonably, police must knock and announce themselves before entering a home. However, if no one answers, they may forcibly enter, as long as they waited a reasonable period of time after knocking and announcing themselves. Police must knock and announce uless there is reasonable suspicion to believe there would be a threat of physical violence or if evidence will be destroyed. 
a. Police can detain occupants of the premises under executing a search warrant. This is an automatic right as it prevents flight in case evidence is found, minimizes risk to police, and facilitates an orderly search.
b. No knock warrants (Brianna taylor)

i. If Police have reasonable suspicion, can obtain no knock warrants or exercise discretion
c. Exclusionary rule does not apply to a knock and announce violation

1. Warrant Exceptions
2. Assuming there is not a valid warrant, we now look to whether there is a warrant exception. A search or seizure can still be reasonable if it meets a warrant exception.
a. Exigency circumstances

i. Police should not be required to get a warrant if its not feasible and there is no time to get one. There are three types of exigency circumstances

1. Hot pursuit of fleeing suspect 

a. Police can enter a home without a warrant when in hot pursuit of a fleeing suspect. The suspect must be on the run from a jailable, likely felony, offense.

i. The search has to be prior to or contemporaneous with the discovery and restraint of the suspect.
ii. But the search can only be where the suspect can be and you can only seize the suspect and their weapons.
2. Destruction of evidence
a. Police can enter the home without a warrant if they have probable cause to believe evidence will be destroyed if they leave to get a warrant. 

b. In determining whether the exigency exists, police need to show facts that evidence is likely to be destroyed. This can be shown by (1) someone home with motive to destroy evidence (2) the nature of the evidence and how easily it can be destroyed (3) any evidence of the actual destruction.
c. The search can only be to prevent the destruction of evidence and can only be where the evidence could actually be be. The search must cease when prevention has ended (or have another exception).
3. Police can enter the home without a warrant if the police have objectively reasonable belief that the safety of the public or an individual is threatened. This is likely probably cause, but some courts have lowered it.
a. The search ends when you render aid (or have another exception) and can only go wherhe the emergency exists. Police cannot enter home if it’s a minor offense, however, ongoing violence is never minor.
i. Meth labs are inherently dangerous
b. Plain View doctrine
i. Under the plain view doctrine, Police may seize evidence or contraband without a warrant if the police are lawfully in a position to seize evidence and the evidence/contraband is immediately incriminating. 

1. Accessibility: lawfully in position

2. Immediately incrimination: police must have probably cause to believe item is evidence or contraband

a. PC: Gates totality of cirucmstances test

c. Automobile exception

i. Police can search a car if they have (1) probable cause to believe there is evidence or contraband in the car (probable cause can come from smell, a tip, observation, or investigation); and (2) exigency, which is assumed in the inherent mobility of a car.
a. Probable cause is determined by the Gates, which is a totality of circumstances test. Is there a fair probability that evidence or contraband will be found at a particular place at a particular time. Fair probability is a low standard.

ii. Police can search anywhere intrinsic to the car that could hold the item for which PC has attached. Where probable cause has attached remains important because it can still limit the scope of the search.
1. Can rip up upholstery, break open locks, remove floorboards, gast\ tanks, if item can fit
2. Current Auto Exception-post Acevedo
a. Under AE, if police have PC to search a car, can search the car and open any container in that car that may hold the item for which there is PC, without a warrant

b. If PC to search a car exists because the police have PC to search an item that is placed in car, police can search the car for that item and open it without a warrant
iii. Useful Case:
1. In Carney, the court held that even though the defendant was using the motor home as a home, it would still be treated as a car. The use is irrelevant, unless the mobile home truly cannot move and is on blocks, as that would eliminate exigency.

2. In Carroll, police pulled the car over for fitting a description of a car involved in a crime. Aftet stopping car, they searched without a warrant and ripped up the upholstery of the car.
3. In Collins, AE does not justify entering curtilage to search a car.
d. SILA

i. Incident to a lawful, custodial arrest, police have an automatic right to search the person and the area within their arm span. 

ii. An arrest is lawful if the police have probable cause that a crime has been committed and the person arrested committed it and (1) an arrest warrant or warrant exception to arrest a person in their home; (2) a search warrant to search and seize a person in a third party’s home; or (3) no warrant if an arrest is made in public. An arrest is custodial if the person is taken into custody and booked as opposed to ticketed and released.

iii. Useful cases
1. FOR HOME ARREST

a. In Chimel, a man was arrested, and the police searched his entire home. The court held that SILA is a limited search and you can only search in the person’s immediate area as a SILA search is passed on officer safety and preventing the destruction of evidence.

i. Actual arm span is not determinative, and handcuffs are generally ignored when it comes to arms span. 

ii. Must be incident to arrest

2. FOR CELL PHONES/DIGITAL DEVICES

a. In Us. V Riley, the police searched and seized defendant’s cell found and found implicating text messages in photos. The court held that, while a police can seize a defendant’s cell found found on the arrestee, they cannot, without a warrant, search didigtal info on the cell phone.

iv. SILA and cars
1. Under the Gant test, the police can use SILA to search a car if they arrested a recent occupant of the car and either (1) the arrestee is unsecured and the passenger compartment is actually accessible (Belton 2.0) or (2) there is reason to believe evidence related to the arrest will be found in the car at the time of the search.
a. Person is a recent occupant if police make contat while arrestee is still in car (Belton) or can be recent occupant if temporally and spatially proximate to car at time of arrest (Thorton)

a. Access prong

i. The continuum of secured v unsecured is a comparison of the facts between Belton and Gant. In Belton, the suspect was not handcuffed and was standing outside his car with four other defendants and one police officer. This is unsecured. On the other hand, Gant was handcuffed in police car, with two police officers and therefore secure.

ii. This exception normally applies to the passenger compartment. But grey areas like SUV trunks and things that are easily accessible exist. Button in car. Foot under the car
b. Evidentiary prong: reason to believe evidence related to the arrest will be found in car
i. First question is what was the person arrested for, as this ties directly to the crime.  Under this prong, you look at the nature of the offense to see whether it has evidence that can fit in a car.  
ii. It is unclear whether the evidentiary prong requires probably cause or reasonable suspicion. Most police departments teach their offices that it is RS. 
iii. It is also unclear whether the police can search the entire vehicle or just the passenger compartment.
e. Protective sweep 
i. When police arrest a person, they may conduct a protective sweep of the premises if they have reasonable suspicion that a person might be there who poses a threat to them. 
ii. The sweep may extend only to a cursory inspection of those places where a person may be found and the areas of an area that the police have reasonable suspicion a person may be.
1. There are two ways this can be used

a. Automatic right to search incident to arrest

i. Police can search the area adjacent to the arrest from which an attack can be launched and look for someone who might pose a danger. 

b. Reasonable suspicion based search

i. When police have a reason to believe a person might pose a danger to police if police can articulate reasonable suspicion, like they know someone is there or has heard someone. If so, tjey can search the entire house. 

f. Inventory exception

i. Police may conduct an inventory search of persons or property without a warrant or probably cause after the police assume control over the person or property. To be a valid inventory search, the inventory procedures must be standardized and followed and cannot be a pretext for evidence gathering.
1. Standardized rules will set out where, when, and what police can search.
2. Pretext can be determined at the institutional level based on the rules created by the police or at the operational level based on what the police actually did.
g. Inevitable discovery doctrine (exception to exclusionary rule)

i. Evidence that is illegally seized will not be excluded if that evidence would have inevitably been lawfully discovered

1. Most common use

a. Illegal AE or SILA and argue would have inevitably been discovered under a lawful inventory search

h. Consent

i. A search is permissible without a warrant or even probably cause if there is voluntary consent. Consent can either be expressed or implied, but it must be voluntary.
1. The state has the burden to prove that consent was voluntary and not the result of duress or coercion. This is a totality of the circumstances test considering (1) the suspect’s words and actions and whether they knew they could refuse; (2) coercive behavior of the police, including the police’s words and actions, such as tone of voice, weapons, number of officers, and handcuffing; (3) the location and time of the interaction; (4) the length and circumstances of custody; (5) any threats; and (6) the attributes or characteristics of the consenter.
a. If in custody, can still give consent (Sneckleoth)
b. Threat of warrant find if have PC
c. Here, applies facts.
2. If there has been a voluntary consent, the next question is whether the party had the authority to consent. A person can validly consent to a search if they have actual or apparent authority to do so. 

a. A person have actual authority if that person has some sort of control, dominion, or ownership over the property, like having the property right to exclude.
b. A person has apparent authority if they do not have actual authority but the police reasonably believe that they did. 
c. If there are two parties that have joint authority to consent, either can consent. But there becomes an issue when there is a conflict between the parties, or dueling authority.
i. If two have actual authority, and one says “yes” and the other says “no” the police cannot search.
ii. However, if the physically present “no” leave on their own, the “no” is irrelevant and the police can search.
iii. if the police remove a physically present “no,” the “no” is irrelevant, so long as there is an objectively reasonable basis for removal, and the police can search
iv. If the police remove the “no” vote without an objectively reasonable basis, the “no” vote remains, and the search would be invalid even if someone with authority said “yes.”
v. It is unclear what “physical present” exactly means. You decide based on the social expectation.
3. Assuming there has been voluntary consent by someone with authority, we look to whether the search was within the scope of the consent. Police can look where it is objectively reasonable to believe consent extends (what would a reasonable police officer have understood by the exchange).
a. A person can limit the scope of the consent explicitly. In determining the scope of consent, you consider (1) the words used by police to describe the search; (2) whether the police explicitly noted the item they are searching for; (3) the words used by the consenter to set limits; (4) failure to object to the search of a specific item; (5) whether the destruction of an item is involved; and (6) the expectation of privacy in the item.
1. Stop and Frisk (terry stop)
2. Police can seize a person (investigatory stop) if there is reasonable suspicion to believe criminal activity is afoot
3. Police can frisk a person if there is reasonable suspicion to believe person is armed and dangerous
4. First, was this a stop. We apply the seizure rule form Mendenhall. 

a. A person is seized if a reasonable person under the circumstances would believe that he or she was not free to leave. This is usually not an issue as people will likely not feel free to leave
5. Next, was there justification for the stop. The police must have reasonable suspicion to believe that the person was engaging in criminal activity.
b. Reasonable suspicion 
i. a totality of circumstance test. It is less than probable cause but is more than a hunch and requires articulatable facts. 
ii. Police can rely on their experience, expertise, and training to give meaning to observable facts. Factors to consider include (1) fitting a physical description of a suspect; (2) nervousness, though this is not enough by itself and it should be extreme or unusual nervousness; (3) evading the police, though this is not alone by itself, the suspect must know that the police are there to evade; (4) being in a high crime neighborhood; (5) suspicious behavior; (6) tips falsifying an easier version of the Gates basis of knowledge and veracity test.
i. In determining whether information from anonymous tips are enough to provide RS, you look at the totality of the circumstances, focusing on (1) basis of knowledge and (2) veracity of information. Strength in one prong makes up for weakness in the other but there must be a showing in both.

1. A tip has a basis of knowledge if the informant explicitly states how they know or detail future events not easily predicted.

2. A tip has veracity if the informant has a good reputation of past success, made a declaration against interest, some of the informant’s statements can be confirmed, or the tip is made by someone anonymous but knowable.

6. Assuming the stop was justified, we determine whether the frisk was justified.

c. A frisk is justified only if there is reasonable suspicion to believe the person is armed and dangerous. Factors to consider include (1) the nature of the crime; (2) the infamous bulge; (3) furtive gestures by the suspect; (4) being in a high crime neighborhood taken in context with the nature of the crime; (5) information from tips; and (6) the officer’s knowledge of the person.
7. Next, if the frisk was justified, was it within the scope of a frisk.

d. If during a pat-down, the police feel a weapon, they can reach in and remove it. 
e. Plain touch doctrine: If the police feel something they know is not a weapon, they cannot remove it. If police feel something but aren’t sure what it is but it could be a weapon, they can continue to manipulate it to determine whether it is a weapon.
f. If, in feeling something to determine whether it is a weapon, and have probable cause it is evidence or contraband, they can remove as if there was a plain touch doctrine.
8. Terry stops of car (based on reasonable suspicion for terry, PC for traffic)
g. When police undertake a terry stop of a car there is an automatic right to order the driver and passengers out of the car. 
h. There is also a right to “frisk” the car by a cursory inspection if (1) there is reasonable suspicion to believe there is a weapon in the car and (2) the suspect has access. (Michigan v Long)
i. Not trunks or locked containers, only where weapons can be AND where accessible 
i. Rodriguez: traffic stop/seizure cannot last longer than reasonable time to resolve traffic violation/complete the mission.
i. In Rodriquez, the court held that extending the traffic violation by bringing in a dog sniffing dog, no matter how long the stop is, goes beyond the scope because it should be a brief detention. 
ii. The authority for the seizure ends when tasks tied to the traffic violation are, or reasonable should be, completed.
1. Related to the mission, and okay to do, are ordering out of car, checking driver’s license, determining if outstanding warrants, inspecting registration/prrof of insurance. All go to serving objecting of enforcing the traffic violation
2. Police cannot deliberalty be slow in order to extend
3. Can only extend if there is consent or RS
1. Police interrogation

2. There are three constitutional approaches to police interrogations

a. Voluntariness / Due Process 
i. A confession is admissable if its voluntary and not coerced. Police may not involuntarily interrogate a suspect. A confession will be suppressed if a suspect can show (1) coercive state behavior (2) that overbears the will of the suspect.

1. In order to show coercive state conduct, can look to factors that demonstrate that it went beyond the normal attribtues of interrogation, which include (1) physical brutality, (2) lengnthy interrogation, (3) deprivation of food and drink, (4) sleep deprivation, (5) threats/promises, and (6) possibly lies, but unlikely.
2. In order to show that the police overbore the will of the suspect and it caused him to confess, must show link between the coercive conduct and the confession. These can include (1) timing, whether the confession was made immedietly after the conduct, (2) defendant’s response to coercive conduct, (3) any intervening ats of mitigation, (4) or another explanation for the confession.

b. Miranda

i. Prosecution may not use statements stemming from custodial interrogation of defendant unless it demonstrates eh use of procedural safeguards effective to secure privilege against self-incrimination.
ii. Police must give Miranda warnings when there is a custodial interrogation
1. An interrogation is custodial when a reasonable person would feel the deprivation of freedom associated with an arrest.
2. Factors to consider include whether the atmosphere of the question was police dominated, whether suspect was informed he was free to leave, and time of interrogation
a. Exampels
i. Terry stop/traffic stop
1. Not need miranda because temporary stop, no deprivation of liberty, and not at mercy of police
ii. Home
1. Not need miranda because not deprived of freedom, but factors like time of day and possession of items may come into play
iii. Police stations
1. Will need miranda, unless you are free to leave and its before arrest
a. Mind coming down to the station
3. Next, was there an interrogation. An interrogation happens when the police ask direct questions or their functional equivalent. Functional equivalents are words or conduct the police know, or should know, are reasonable likely to elicit an incriminating response.
a. Factors for determiinign functional equivalent: (1) lengthy harangue, (2) provactive, (3) exploit particular susceptibility, and (4) intended to elicit response
b. There are exceptions.
i. Statements elicited by under cover agents don’t violate 5th amendment even without terry stop (not a police dominated environment)
ii. Statement elicited in violation of Miranda is admissible if questions were reasonable prompted by public safety
1. question is directly tied to the most immediate need of the situation, like the case where he asked him where the gun was.
iii. But booking questions do not require a Miranda warning because they are not likely to elicit a criminal response.
iii. Assuming there has been a custodial interrogation, we now ask whether Miranda has been given. 
1. If Miranda has not been given, any statement elicited from the interrogation is not coming in

2. If Miranda has been given, then we need to deterimine if (1) the suspect has waived his rights, or (2) if the suspect has invoked his rights

a. WAIVER
b. After police give suspect miranda, police may interrogate a suspect who has neither invoked nor waived his rights 

c. AND

d. A suspect who understands his Miranda rights and has not invoked them waives those rights by making an uncoerced statement to police

e. If the state claims the suspect waived his right to remain silent, there is a heavy burden (preponderance of evidence) to demonstrate that the waiver was (1) voluntary, and (2) knowingly.

i. In order to determine if it was voluntary, we look to ensure there was no coercive state conduct that overbore the will of a suspect and caused him to waive his rights. We can look to factors that demonstrate that it went beyond the normal attributes of interrogation, which include (1) physical brutality, (2) lengthy interrogation, (3) deprivation of food and drink, (4) sleep deprivation, (5) threats/promises, and (6) possibly lies, but unlikely.

ii. In order to show that the police overbore the will of the suspect and it caused him to waive his rights, must show link between the coercive conduct and the waiver. These can include (1) timing, whether the confession was made immediately after the conduct, (2) defendant’s response to coercive conduct, (3) any intervening ats of mitigation, (4) or another explanation for the confession.

f. Waiver can be expressed or implied
i. Expressed is a signed Miranda waiver or if the suspect states it clearly.

ii. Implied (Berghuis)
1. Talking to the police is not enough to establish that you’ve waived your rights.

2. But if you know and understand your rights, a voluntary statement is a course of conduct inconsistent with wanting to remain silent and consistent with desire to waive (Berghuis)
g. If D answers a question and impliedly waives his rights, if he understood, then any statement after the implied waiver is admissable

h. If a knowing and voluntary waiver, then statement elicited may come in.
i. If it was not a knowing and voluntary waiver, statement does not come in. 
3. If Miranda has been given, and there has not been a waiver, we have to determine if the suspect has invoked his right to remain silent.
a. A suspect has a right to remain silent. A defendant must unambiguously assert their right to remain silent. An unambigoiius assertion is if a reasonable police officer in that positon would believe that the person has asserted his right to remain silent
b. Any ambiguous invocations are treated as irrelevant and ignored. After assertion, questions must immediately cease.
i. Here, has there been an ambigious or unambigious invovations? 

a. Therefore, this is an unambiguous invocation and the defendant had invoked his right to remain silent. Questioning must stop and any statement elicited after is inadmissible
i. Therefore, this is an ambiguous statement and the defendant has not invoked his rights. Questioning may continue.

b. However, invoking your right to remain silent does not forever bar police from questioning. A waiver after a person has asserted their right to remain silent is valid when that person’s right to cut off questions was scrupulously honored

ii. The question is whether a reasonable person would view the questioning as one long continuous interrogation in an attempt to wear down their will. Factors to consider include (1) whether the original interrogation immediately ceased; (2) whether there was some passage of time; (3) whether new Miranda warnings were given; (4) whether there was a new waiver; (5) whether the new questions were about a different crime; (6) whether the new questions were by different officers; (7) whether the new questions were at a different location. Factors 1–4 are mandatory. The rest are trade offs. (Mosley)
iii. Re-interrogation can occur if the police scrupulously honor the right to remain silent.
4. A suspect also has a right to an attorney. A defendant has to unambiguously assert their right to an attorney. After assertion, questions must cease.
a. This is the same rule for invoking the right to remain silent.
i. Requesting or accepting offer for an attorney at arraignment IS AMBIGUOUS

ii. McNEil: Cannot anticipatorily invoke right to attorney at arraignment

5. After the defendant invokes the right to counsel, no police interrogation can continue unless (1) counsel is made available, (2) defendant initiates the conversation and waives rights, or (3) there is a break in custody and passage of 14 days.
a. Break in custody can look like a suspect leaving pison/jail, charges being dropped, acquitted, meeting bail, or going back to prison cell when its your home (Shatzer). However, a non break in custody (Edwards) can look like arrest, pretrial custody, interrogation, or jail cell to jail cell
1. 6th Amendment 

2. Once adversary proceedings have begun, the defendant has the right to an attorney when the government deliberately elicits information him unless the defendant waives the right to an attorney.

a. Adversary proceedings begin at the initiation of judicial proceedings.
i. On exam, arraignment or indictment
ii. Custody is irrelevant

iii. 6A is offense specific: Only applies to those offense that have IJP.

1. You can be questioned about different offense. The offenses are the same if they have the same elements and facts.

b. Deliberate elicitation

i. You can only use jail house snitches if they are listening posts

3. Once there is IJP, PO cannot deliberately elicit info on that offense for which judicial proceedings have begun outside the presence of D’s attorney unless D waives the right to an attorney.

a. A valid Miranda Waiver waives the 6A right as well.
