Crim Law Outline


Punishment
1. Deterrence (teological, consequentalist, forward looking)
a. Utilitarian theory of punishment: what will efficiently produce greatest amount of good for greatest number of people? Justification lies in the useful purpose that punishment serves.
i. The punishment is good or bad based on consequence

b. Specific deterrence - trying to deter one person from committing the crime in the future

i. Incapacitation: goodbye forever

c. General deterrence - deterring general public based on example of that specific person; Deter persons other than the offender from committing similar crimes in future

d. “strongest possible message must be sent” to those who would think of engaging in same conduct. Calculating punishment with an eye toward reducing # of crime in future.
i. Pro: efficient punishment
ii. Con: assumption people calculate decisions, over punishment of guilty, punishment of innocent
e. US. V Madoff
i. ( ran ponzi scheme for 20 years and lost billions of clients money. Court sentenced him to 150:

1. Deterrence - so other potential scammers will know there are severe punishments

2. Retributive (deontological, nonconsequentalist, backward looking)
a. Punishment deserved by nature of wrong doing 
b. How blameworthy and culpable individual wrong was 
c. Pros: connected to individual responsibility as moral principle
d. Cons: not objective 
e. Great White Fire
i. Modest wrong act v enormously wrong consequence
ii. ( set firework off at concert without getting permit and killed 100 people

iii. Retribution: low punishment because the act he committed was minor

1. He is not a bad person, made simple mistake
f. US v. Jackson
i. ( has a history of bank-robbing and does it again the day he is released. He is sentenced to life without parole. Dissent says 20 years is enough.

1. Deterrence: Specific has not worked so far. Excessive time wont work for general deterrence (20 years would have been enough). So, deter enough until he’s at age that won’t commit bank robberies. Robbery is crime of power, so his age won’t deter him.

2. Retribution: Should he be judged for this specific offense. very hard to argue retribution when add priors
3. Human stories: Jackson obviously has mental issue, his lawyer should identify that and try to use it as an argument.

3. Restorative Justice

a. An alternative approach to the criminal process that emphasizes crime as a violation of community relationships rather than rules

i. Video of Lil’ micky apologizing in the barber shop

1. Features direct, personal interaction between the most affected parties

ii. Very hard to scale and needs admission of wrongdoing

4. relational justice
a. justice for violent wrongdoing should include an appreciation for the relational harms of such wrongs, should understand responsibility in relational terms and include goals of relational healing in any community response 
Culpable Conduct
Liability Formula

Act w/ MR + Addit’l Statutory Req’s (SL elements) ( R
W/O any Affirmative Defense = Guilt
1. voluntary act 
a. Criminal liability requires a conscious, uncoerced, non-reflexive physical act, or, when the person has a duty to act, a conscious, uncoerced, non-reflexive omission to act.
b. affirmative bodily movement without problems of coercion, unconsciousness, or reflex/convulsion
i. Effort/determination: (Martin v State)
1. ( is drunk at home and police take him outside and arrest him for being drunk in public. Court ruled he did not voluntarily appear and therefore not guilty

ii. Conscious: (People v Newton)
1. where not self-induced, unconsciousness is a complete defense
2. unconscious at time of conduct is involuntary
3. People v Newton 

a. ( was unconscious at the time he shot the police officer (fugue state) because he himself was shot. Jury was not instructed that “unconsciousness” is a defense to voluntary act and his conviction was reversed. Prosecution could argue that he got to the hospital so how was he unconscious? Defense could argue fight or flight only did life-saving actions.
iii. Habitual
1. HYPO: Police woman always carries a gun to court and security waves her through without going through metal detector. She goes to court for divorce and does same thing. She is arrested and convicted for having gun, claims she didn’t mean to and it’s a habit. No, voluntary act. Habitual is a choice for a bad habit, and we can punish a bad habit.
c. NOT considered voluntary acts (complete defenses to): 
i. Reflex/convulsion
1. Decina
a. Having knowledge of epilepsy, ( drives a car and hits someone. Voluntary act is when ( chooses to get in the car and drive. 

ii. Unconscious/asleep
1. Cogden

a. Sleepwalking women axes her daughter to death. Is not guilty because she was sleeping
iii. conduct under hypnosis
iv. bodily movement not by effort of the actor
1. Martin v State
d. Omissions to act: Voluntary failure to act + Legal duty to act = Voluntary act

i. Legal duties to act
1. Statutory
2. Immediate family/status relationship
3. Contractual (teacher, dr, lifeguard)
4. Assumption of care/rescue
5. Responsible for causing original harm
ii. (Jones v. United States)
1. Jones lives with mother of child. Jones is capable of providing for the child, but she failed to and the child died. However, did not have legal duty (no contract or assumption or family) and therefore is not guilty. This was not an omission to act because did not have a duty to act
Mens Rea

1. Mens rea refers to the requirement that to be convicted of a crime, a person must have chosen to act badly, not just act in a way that produced bad results.
2. MR in statutory context
a. Identify mens rea term
b. Define the mens rea term (stand alone meaning)
c. Determine what elements in statute the MR term applies to and how it applies
d. Determine whether evidence shows that the defendant acted with required mens rea
3. Model Penal Code Mens Rea 

a. Purpose
i. Ex: Attempted murder: purpose to kill
ii. Conscious object to [Desire to/Aim to/intent to] to achieve certain result or engage in certain activity
1. HYPO: Defendant is disgruntled airline employee who hates pilot, Edward. He makes a bomb and puts on airplane right near the cockpit. He is seen pressing his phone and yelling die Edward die, and the bomb goes off. Edward survived.
2. Defendant constructed bomb and put it close to Edward and said he wanted him to die, showing a clear conscious effort and deep hostility. He put that bomb on the plane for no other purpose
b. Knowledge
i. Receiving stolen property: knowingly
ii. (Full) awareness of certain facts or circumstances
iii. Actor is substantially certain that his conduct will cause a particular result
1. HYPO: receiving stolen property
a. Person stopped by police driving 50k BMW. Police see its stolen. They ask the driver and he says he bought from a guy for 5k. Charged with receiving stolen property
b. He was aware that it very well could have been stolen
c. Easy to establish a high degree of awareness of stolenness
d. Certain facts (the car is new) and circumstances (guy only charged 5k and didn’t give him deed or paperwork) make it very likely he was aware

c. Recklessness
i. Actor has actual awareness of a substantial and unjustifiable risk and consciously disregards that risk

1. Awareness (conscious and disregard)
2. Of substantial risk in situation
3. That is unjustifiable 
ii. Recklessness analysis
1. Assess level of risk taking by ( 
2. Assess social justification for (’s risk taking (if any)
3. Assess (’s awareness of risk facts
iii. HYPO: ( from South Dakota and move to LA with dog to become a star. Gets audition, and goes to the valley. Leaves dog in the car with window slightly cracked because thinks she’ll be back quickly. Audition goes longer, leaves dog in car for 90 minutes. When she comes out of auditon, the fire department is there breaking open her car to free her dog, who has been desperately trying to get out. She is charged with reckless endangerment of an animal.
1. The risk taken by the (: leaving the dog in the hot car for a long period of time created a danger to the dog
2. The dangerous situation was leaving the dog in the hot car, the objective facts are don’t leave animal in car when its hot out
3. No overriding justification (does not matter that she was there for a job)
4. She cracked the window, she was aware of the risks

iv. HYPO: ( is Football coach in Texas. It is very hot in August and ( has been football coach for a very long time and is very successful as coach. ( makes players do two a days in extreme heat. ( has received material in the mail about dangerous of heat stroke, but has generally ignored them because he has never had any issues. An overweight player is struggling one day and collapses. He is taken to the hospital for heat stroke. ( is charged with reckless homicide. ( says he had no idea and he cares about his boys and would never hurt them. 
1. Level of risk is very high
2. No social justification
3. Awareness of risk
a. Defense: never happened before, was not aware heat stroke was possible. Thought overweight players always are huffing and puffing and struggling, no matter what the weather is
b. Prosecution: every coach in the state gets this information regarding the danger of heat stroke. As a coach for many years, while he may never have had a student suffer from heat stroke, there must have been others in the state of Texas that have. He must have been aware of the risk of heat stroke
d. Negligence
i. An actor should have been aware of a substantial (gross deviation from standard of care of a reasonable person) and it is unjustifiable
ii. Dangerous driving: negligence
iii. HYPO: Maureen and her dog
1. Yes, a reasonable person should know that leaving an animal in a hot car will provide a substantial risk to animal
iv. HYPO: Football coach and heat
1. Yes, a reasonable person would not have risked players health, should be aware of risk of heat stroke
4. Strict liability
a. Strict liability offenses require no proof of mens rea (defendant can be found guilty if he simply committed the act)
i. Designed to protect public welfare by deterring risky behavior and reduce cost of litigation by avoiding prosecution having to prove mens rea 

b. Elements

i. Statutory language: if there are no MR term in the statute and it applies to that element or if there are implicit MR terms
ii. Type of offense: look at what courts have typically done for this or similar offenses
iii. Inherent notice of wrongdoing
iv. Cost benefit analysis 
c. Ex. Typically, the age of minors in sexual crimes is a strict liability element because of the strong public policy efforts to protect children despite the defendant not understanding the wrongness of the actions, and mistake of age will not be an excuse

d. Garrett v. State: D, 20yr old mentally disabled man with an IQ of 52, came to the window of a 13yr old girl, who told him she was 16. She invited him in and the 2 proceeded to have sex. She ended up pregnant and having his baby. Mistake of age is no defense. D found guilty.
e. Regina v. Prince: D took out Annie Phillips (aged 14) without her father’s will. She told him she was 18 and he believed that she was because she looked older. D found guilty.
i. There is no question about whether or not D took the girl, the question is whether his belief of her age (mistake of fact) excused his actions and the court ruled that it did not. There was nothing in the language of the statute that dictates that D must actually know the correct age of the victim (strict liability)

f. People v. Olsen: ( had sex with 13yr old girl, claimed she had invited him into her trailer and that she told him she was 16 (mistake of fact). ( found guilty. (Strict liability statute designed to protect young children)
5. Public Welfare Offenses 
a. Often held as strict liability because they will usually affect health, safety, and welfare of the general population

i. US v Balint
1. Public policy ( certain acts will not have option for good faith or ignorance
2. Social betterment
ii. US v Dotterweich
1. Goal of law is to protect health and people beyond self protection
6. Mens Rea Analysis

a. Mens Rea terms never stand alone, they are always associated with an element of the statute
b. Always distinguish statutory interpretation from factual application question
c. Statutory interpretation
i. Under statutory definition: what mens rea for element at issue is required for conviction
ii. Faction question (proof in current case)

iii. According to available facts, what mens rea did defendant actually have toward the elements at issue
b. Common Law MR Terms 
i. Regina v. Cunningham – D tore gas meter off the wall to steal money inside, gas seeped through the wall, almost killing a neighbor. D did not act maliciously (malicious meant intending harm not “wicked”)
ii. Regina v. Faulknor – D tried to steal rum from a ship, lit a match, set the ship on fire and destroyed it. D did not act maliciously in setting ship on fire. 
1. Heightened culpability – Sometimes if D acts with culpability for lesser crime and harm of a greater crime results, then he has guilt of the greater crime 
iii. Translating into MPC
1. Identify the common law MR term
2. Establish the meaning of the term in statutory context
3. Translate into MPC term
a. Maliciously = purposely, knowingly, recklessly
b. Willfully = purposely, knowingly, recklessly
c. Wantonly=knowingly or recklessly

c. MR in statutory context
i. Identify mens rea term
ii. Define the mens rea term (stand alone meaning)
iii. Determine what elements in statute the MR term applies to and how it applies
iv. Determine whether evidence shows that the defendant acted with required mens rea

Mistake of Fact
1. ( was unaware of the wrongness of his act because he was incorrect about the facts of his situation
a. Ds admit that they voluntarily committed the acts, but seek acquittal b/c of a critical mistake about their understanding of the situation. 
2. MR affected by mistake of fact:
a. Purpose, knowledge, and recklessness: 
i. mistake of fact is an excuse for any honest mistake regarding that element
b. Negligence: 
i. excuse for honest and reasonable mistake regarding that element
c. strict liability
i. no excuse 
3. Morissette v. United States: Statute says “knowingly converting (changing possession) another’s property” is unlawful. ( steals metal scraps from government property. Knowingly here refers to the property being another person’s because converting is not unlawful if it is abandoned property, as Morissette believes it to be. Court held SL cannot be applied to common law offenses and MR is required. SL crimes, on the other hand, are mostly public welfare offenses and other types of offenses. 
4. US v. X-Citement: Knowing must be attached to each element that is the wrongdoing. So, he must know that he is transporting child pornography and not just transporting the videos, in order to be convicted. Why not SL for child pornography like underage sex? Because she wasn’t having sex with underage 
5. Staples v. United States: ( was found with automatic weapon but claimed he didn’t know it was an automatic weapon and the gun had never fired automatically. Gov’t needed to prove ( knew he possessed a dangerous weapon and knew the weapon fired on fully autoatic. Mens rea should be read into the statute. Absent a clear statement from congress that mens rea is not required, we should not apply the public welfare offense rationale to interpret any statue
Mistake of law 
1. Person either aware of law but misinterprets meaning or unaware such a law exists at all
a. uncertainty about law, usually in specialized area of complicated areas of law

b. ignorance or mistake concerning the existence or meaning of the law will generally not excuse, except it may if it negates a mens rea requirement for the particular offense.

c. Must have mens rea term re lawfulness 

2. Balancing individual fairness vs certainty of criminal prohibition
3. Affirmative defense

a. Official statement of law later changed

b. Inadequate publication of law
4. Mistake of Law analysis

a. Is there a mens rea (MR) term in statute? if yes, 
b. Does MR term partner with an unlawfulness element? if yes,
i. How should this be interpreted in statutory context? 
1. the two basic options:
a. MR required only re those facts that make defendant’s conduct unlawful;
b. OR MR required re facts that make defendant’s conduct unlawful AND MR re particular law that makes defendant’s conduct unlawful 

5. Regina v. Smith (David): ( pulls out wiring which he installed in his rented apartment upon the end of his lease, damaging floorboards and wall panels which he had himself constructed. The statute attaches MR (awareness) to the property not being his, since otherwise it would not be unlawful. Since he did not know about the specialized law of fixtures, he is acquitted. 

6. State v. Varszegi: Commercial landlord is frustrated when tenant misses payments, picks lock and goes into office, taking the tenant’s 2 computers, which he later sells. Statute says that “defendant who acts under subjective belief that he has a lawful claim on property lacks felonious intent to steal.” Thus, since MR is negated with his belief that the property was his, judgement reversed 

7. Cheek v. US: ( was convicted of willfully failing to file federal income tax returns for a number of years. When charged, he asserts that he believed he did not have to pay taxes. Statute requires “voluntary, intentional violation of a known legal duty.” MR is knowing and he needs to know he is evading and that wages are subject to tax. Mistake of the law does not have to be objectively reasonable.
a. Tax law is incredibly complicated and Congress softened the impact of the common law presumption by making specific intent to violate the law an element of certain federal criminal tax offenses
b. Unconstitutional claim: Cheek says that federal income tax requirement is unconstitutional, clouding the idea that he did not understand that such a law existed. Mistake of law does not apply here because he did know and seemingly understand the law, he chose not to follow it. 
Principle of Legality
1. Legality Principle: No crime without law, no punishment without law
a. All criminal prosecution must be based on a previously enacted criminal statue
a. Fair warning to people as to subjects that could subject them to prosecution 
b. Control discretion of police, prosecutors, and juries  
c. Ban retroactivity and vagueness (people should know in advance what society expects of them
d. Common law crimes should be defined through legislature not judicially. 
i. Judge’s role is to interpret laws not create them.
e. McBoyle v. US: McBoyle steals a plane, but that statute only mentions motor-vehicles. Can this be extended to airplanes? Statute obviously intended to mention airplanes, but congress knew about airplanes, but did not mention them the court does not want to extend the statute. Extending wouldn’t give a fair warning to the public so it was ruled in favor of McBoyle
2. City of Chicago v Morales: City gang ordinance was deemed too vague because it allowed police to have arbitrarily enforce because loitering was not well defined. Ordinance: 1) reasonable belief that 1-2 people are in gangs are on the street 2) must be loitering or standing around with no apparent purpose 3) order them to disperse from area 4) person must disobey the order. Law is too broad and vague. The ordinance is race neutral BUT can affect communities differently. Unconstitutional because too much discretion to police and fails to provide notice to people.
a. Vagueness may invalidate a criminal law for two independent reasons
i. It may fail to provide the kind of notice that will enable ordinary people to understand what conduct it prohibits
ii. It may authorize and even encourage arbitrary and discriminatory enforcement 
Homicide

1. Hierarchy of Homicide Offense
a. First Degree Murder:
i. Premeditated purpose to kill
ii. Enumerated felony murder
b. second Degree Murder
i. Depraved heart murder
c. Voluntary Manslaughter
i. Purpose to kill with provocation
d. Involuntary Manslaughter
i. Gross negligence
2. Premeditated murder: purpose to kill + premeditation
a. Rule:  Requires that D acts with purpose to kill and premeditation.
i. cold-blooded killings, reflected, and calculated
b. MR Analysis
i. Establish purpose to kill
1. (  acted with the conscious object to end life of the victim
ii. Establish Premeditated: calculated and reflective on decision to kill
1. ( took the time and care to weight the consequencs of the killing yet still kills, they demonstrate the highest degree of moral culpability
2. Then go to Carrol or 
a. Don’t need much more than purpose to kill
3. Guthrie (Anderson reflective)
a. Premeditation requires some period of reflection or calculation prior to killing
c. Commonwealth v. Carroll: ( had fight with wife. After she falls asleep, he shoots her twice in the head. Wants to reduce murder from 1st to 2nd degree, claiming there was no premeditation. Court held no signifinat time period is required between decision and action to establish premedition.
i. a relatively lenient Carol approach which does not give clear legal guidance for premeditation as distinguished from purpose to kill
ii. Jury decides whether or not there was premeditation. 
d. State v. Guthrie: Victim and ( were co-workers. ( was upset and victim was teasing him. ( extremely sensitive about his nose and victim flicks a towel at his nose as a joke. ( takes a knife and stabs victim in neck and arm. ( has panic attacks, chronic depression, nose obsession, and personality disorder. Jury at trial found him guilty of first-degree murder. He was sentenced to life in prison. He appealed the verdict. The ( argues that the instructions to the jury were improper because the terms willful, deliberate, and premeditated were equated with a mere intent to kill.
i. Anderson Factors
1. Planning of killing (reflection)
a. Timing/planning
b. Gap in time between initial decision to kill and actual killing
c. Calculation and reflection on the homicide proves strong evidence ( weighted the consequences
d. Facts regarding ( behavior prior to the killing which indicate design tot take life
2. Prior relation with victim showing motive
a. What (’s particular motive says about the reflectivieness of the decision to kill
b. Facts about (’s prior relationship with the victim which might indicate a reason to kill
3. Manner of killing
a. How an actor kills can speak to reflectiveness
3. Voluntary Manslaughter: Purpose to Kill + Provocation
a. MR elements: Purpose to kill + provocation (actually and reasonably impassioned)
i. ( acted with murder mens rea while greatly impassioned and the passion was reasonable 
b. Was ( actually provoked?
i. Actually = high state of passion from provoking incident
c. Would a reasonable person be provoked? 
i. Reasonably = would cause a reasonable person to be sorely tempted to kill at that time (includes cooling off period) NOT would it be reasonable for the person to kill
d. Was ( actually and reasonably provoked by V to kill him, and thus should he be found guilty of voluntary manslaughter rather than murder?
e. Categorical/ Girouard (Minority)
i. Categories (judge decides if it falls into category(jury decides if reasonably provoked) :
1. Significant violence against (
2. significant violence against (’s loved one
3. discovery of adultery
ii. Girouard v. State: ( wife insults tiny and fragile masculinity. Kills wife with knife hidden under his pillow. Charged with purpose to kill, wants mitigation to manslaughter due to provocation. But words do not fall into any category of provocation and words aren’t enough 
1. Girouard jurisdiction is very restrictive to the categorical approach and distrustful of juries.
2. Courts are gate keepers: if doesn’t fall into category, invalid provocation
f. Discretionary/Maher (Majority)
i. Jury decides case by case; there is no specific category. 
ii. Maher v. People: D followed his wife and another man into the woods. He was then told that she was having an affair with that man. D shot the other man, but did not kill him. He was not reasonably provoked because he didn’t see them in the act.
g. Extreme emotional disturbance (MPC): extreme emotional disturbance
i. proof of murder mens rea &

ii. that defendant acted under the influence of an extreme emotional disturbance (an EED),
1. no time limit, no one incident (can bring in past history)
iii. for which (EED) there was a reasonable explanation or excuse.
iv. Does not need a provoking incident or timing requirement

v. Analysis:
1. Did he act under “extreme emotional disturbance”?
a. Was the emotion strong enough to disturb the individual's normal decision process?
2. Was there a reasonable excuse to be emotionally disturbed?
a. "to be determined from the viewpoint of a person in the actor's situation under the circumstances as he believes them to be."
3. People v. Casassa: After being rejected by a girl he dated, D began doing bizarre things such as breaking into her apartment to eavesdrop on her and lying naked in her bed. He finally showed up at her house and stabbed her in the neck killing her. Court held that D did act under the influence of extreme emotional disturbance but that it was so peculiar to him that it was not reasonable even for someone in his situation.
a. Courts generally do not allow individualization of ( when considering reasonableness. Courts will consider some individualization based upon age, gender, size or similar factors but never for individual inability to use self control
4. Depraved Heart Murder (Recklessness)
a. ( acts with recklessness as to the risk of death and displays extreme indifference to the value of human life
i. High level of risk in conduct
ii. Lack of justification
iii. Awareness of risk
iv. [Recklessness] 
1. ( was aware of a substantial and unjustifiable risk and consciously disregarded it
v. Extreme indifference to human life 
1. especially dangerous, outrageous behavior
b. Examples: dropping heavy object onto street, shooting into crowd
c. United States v. Fleming: ( is drunk and driving at excessive speeds swerving into oncoming lanes, hits and kills victim. This was depraved heart murder and not manslaughter because he was drinking, handle without considering intoxication at all. By driving this way, D acted with recklessness as to the risk of death and displays extreme indifference to the value of human life.
d. Protopappas: D was a dentist with his own practice. 3 of his patients died of drug overdoses after receiving a cocktail of anesthesia. D was guilty of depraved heart murder because:
i. Degree of risk: General anesthesia is very dangerous
ii. Lack of justification: He could have administered lower doses. D could argue that he took on the very sick that no other dentists would touch.
iii. Awareness of risk: He is an experienced medical profession who knew of the dangers and warned patients and staff. He argued that he was not aware. 
iv. Indifference: He didn’t take sufficient steps in protecting patient’s safety once they were in danger. He had an ego and his goal was to make money.
e. Hypo: texting + driving causes death...depraved heart? 
1. Dangerous? Yes; justified? No; awareness? Yes, but could argue that not actually aware that the risk is significant; extreme indifference? People do it all the time, not that hazardous
ii. Hypo: Same case but vehicle is a bus or truck. Dangerousness and awareness are increased. Commercial drivers are professional hence they should have elevated duty/greater awareness
5. Involuntary Manslaughter (Gross Negligence): 
a. ( demonstrates gross negligence as to the risk of death, meaning his conduct was a gross deviation from standard of care of a reasonable person
i. Analysis
1. Establish that a reasonable person would have been aware of risk of death

a. notice of reasonably warning facts = should have been aware of risk
2. Determine if ( conduct constituted gross negligence

b. State v William
i. D were guardians of 17m old baby. They baby became ill as a result of a tooth infection that led to gangrene and died. Court found they were negligent by failing to supply necessary medical attention. A reasonable person would have taken their baby to see a doctor seeing as how bad and how long their baby was sick for
1. They had reasonable warning facts and should have been aware of the risks
6. Felony Murder: MR only necessary for qualifying felony + Death
a. Commit felony that qualifies, leads to death
b. Only MR needed is for felony, not for murder
i. Stamp Case
1. People v. Stamp – D went in to rob business at gunpoint. Owner died of a heart attack that was triggered by robbery. Evidence shows he wouldn’t have had heart attack without robbery. He committed a statutorily designated felony and caused death in the process. 
Heightened culpability formula

ACT w/ MR for lesser crime ( result of greater crime  = guilt for greater offense

Causation

1. Defendant’s wrongful acts must be both the factual cause and the proximate cause of the relevant harm (assuming proof of sufficient Act and MR by D)

a. Factual Cause
i. “But For” Test – But for the D’s conduct, would resulting harm have occurred?

1. Generally, very easy to establish

2. Doesn’t matter if others contributed

ii. Substantial Factor Test – if there are 2 causes, see if (’s is a substantial factor
1. If either ( made a significant contribution to the crime, then factual cause is met
b. Proximate Cause
i. The act must bear a sufficiently close relationship to the resulting harm and must be foreseeable (common law) and not too accidental or remote (MPC)
1.  The legal/moral relationship between Act, MR, and Result

2. Foreseeability Analysis: themes to use in analyzing, not rules

a. Predictability: statistical likelihood of the result occurring as a consequence of D’s chosen conduct

b. Normative Assessment: social judgement of the value/moral wrong of D’s conduct as compared with conduct of others who contributed to the result

c. People v. Acosta – ( was fleeing from the police on a high-speed pursuit. Police helicopters were circling above to track his movements. 2 helicopters collided resulting in the death of 3 passengers. D was charged with depraved heart murder.

i. Normative Assessment: D was the reason police choppers were in the air. They were cops doing their job and he was running from the cops.

d. People v. Arzon -- ( sets fire to couch in abandoned building. Firefighters arrive and while they’re putting out fire, a second fire breaks out independently on 2nd floor. This causes the firefighters got trapped and died. 
i. But for the setting of the fire, the firefighters would not have died

ii. Foreseeability: when you set fire, firefighters will come
iii. Normative assessment: we do not know who set the second fire. Someone who sets fire in an abandoned building did something wrong. 

1. Defense: not forseeable for second fire to break out underneath after setting couch on fire

e. People v Warner Lambert-  The gum factory had an explosion. While insurance company had mentioned the dust could possible be dangerous. Did not meet proximate cause test because there was no clear evidence how the explosion happened.

i. Normative analysis: corporation isn’t a bad guy. Distinction between commercial (risk justified) and residential (not justified)

f. Commonwealth v Root- ( and V were drag racing on a highway when V swerved into oncoming traffic to try and pass (. V died. Court held that given the V “reckless and suicidal” acts, he was to blame for his own death.
i. Proximate: ( did not cause him to swerve into lane, was his own decision

ii. Normative assessment: conduct was 
g. Commonwealth v. Atencio- The (’s and the victim were playing Russian Roulette. Both defendants went first, spinning the cartridge and pointed the gun at their head and pulled the trigger. The victim did the same, but the gun fired and he died. 

i. Normative: the activity itself is not like drag racing like we saw in Root. This game has no tradition or societal connection. It is bad conduct, no pretense of social value.
2. Transferred intent

a. If ( acts with required mens rea for death of Victim A and causes death of Victim b then ( is guilty of same murder in same manner
3. Victim contribution

a. Take the victim as you get it. So if V comes with condition/defect, you’re liable. If it comes after, not liable 

4. Causation Analysis 
a. was Defendant's Act a but for cause of the Result? 
b. was Defendant's Act the proximate cause of the Result?
i. to determine proximate cause, ask about whether the way the Result occurred was foreseeable or not too accidental or remote 
ii. in resolving proximate cause, consider:
1. strategic framing of the issues by prosecution 
2. defense argument by analogizing to facts and holdings of past cases, with attention to themes of predictability and 
normative assessment
Attempt
1. Mens Rea requirement
a. MR req of form of inchoate liability
i. attempt, accomplice, conspiracy

b. MR req of underlying offense

i. Offense attempted

c. Combined MR required for compound offense

i. Attempt for particular offense 
d. Why higher MR for attempt?

i. Greater moral wrong for purposeful attempting then to acting negligently or reckless

ii. Linguistically, attempt means trying 

2. Result Offenses 
a. result offenses are those which have an explicit statutory requirement that to be guilty, the accused must cause a particular physical harm to person or property
b. ATTEMPTS AT RESULT OFFENSES (includes all homicides), 

i. MUST PROVE THAT DEFENDANT ACTED WITH THE PURPOSE TO ACCOMPLISH THE RESULT

ii. plus any other MR required for the underlying offense
c. Smallwood v State- ( raped 3 women and didn’t use condom. He was HIV+ and had been warned to practice safe sex. He had the mens rea for rape, but not murder. There was no evidence to show that he had the conscious object to end life while raping the women.

i. Rule: Attempted murder means having the purpose to kill at time of act. 

1. Death needs to be sufficiently probably 

ii. Death by AIDs is not probable result to the same extent as firing gun

3. Conduct Offenses 
a. All offenses without an explicit, statutory requirement of physical harm done to person or property are conduct offenses.
4. Act requirement

a. Dangerous proximity

i. Dangerous proximity to completion of criminal enterprise

ii. How much there is left to do before crime is accomplished

iii. Relatively close to end, close to last act

iv. People v Rizzo

1. ( and others planned to rob pay roll from person. They looked for him and went to the bank to find him. Police followed them and Rizzo ran into bank looking for him. Police arrested them all. Court held was not close enough to success as they hadn’t found the guy to rob.
b. Substantial step (MPC 5.01(2)) 

i. Substantial step strongly corroborative of firmness of actor’s criminal purpose 

1. Designed to be more flexible

2. Earlier in sequence

3. Emphasis on MR

4. Locus poenitentiae- opportunity to withdraw before crime is committed

a. Must be a voluntary renunciation of criminal purpose 

ii. United States v. Jackson: three men prepared for robbing a bank, changed license plate, had guns, masks stalked out the place. Went into bank first day, saw that tellers were preparing for weekend and lots of customers inside so decided to come back another day. The next day they came drove around block and realized that FBI was following them so decided to drive away and FBI stopped them. Attempted robbery conviction is affirmed. 

1. Last Step: No, haven’t gotten into bank or demanded money.

2. Dang. Prox. Test: No, because they had a lot more to do

3. Substantial Step: Yes, because have all items prepared, clear mens rea, and have done a lot.  

4. Equivocality: Yes - actions are clear, switching license plate, sending somebody in

c. Last act
i. To constitute a criminal attempt, accused must have taken the last step which the was able to take along road of criminal intent

d. Equivocality test

i. physical conduct in the individual in seeing if the conduct by itself claims criminality on its face or not, excludes verbal evidence

e. McQuirter v. State: Woman left diner. Black man follows her to her street. Later arrested for attempt to commit on assault w/ intent to rape. Jury was told they could consider “social conditions and customs founded upon racial differences.” Court holds that evidence was enough to conclude he intended to rape woman. But considering the background of the case, appears that his confession was coerced and considering equivocality, it was tainted with perception of race which is why the jury concluded it was enough to constitute intent. 

5. Defenses to attempt

a. Abandonment (MPC): 

i. Can a defendant commit an act that meets act requirement for attempt but not be held liable because of his abandonment or withdrawal
1. Dangerous proximity: NO

a. Sets the act requirement late so once met, ( can’t undo it

2. Substantial step: yes, because want ( to have locus 

a. Set act requirement earlier so ( has locus penatiate

b. Must be complete and voluntary withdrawl, not by police influence

b. Impossibility: 

i. That piece that is missing
1. Reality: no way ( could have done offense

ii. Analysis

1. ID the missing element- the part of the underlying offense that could not be satisfied because the actual circumstances were different then what ( believed 

2. Do attempt analysis

a. Act + MR for attempts at offense +
b. For missing element- does hypothetical reasoning satisfy

i. What did ( think?

ii. If true, would satisfy crime?

iii. People v Dugash

1. ( shot man 5 times who had already been shot and was lying on the floor for several minutes before ( shot him. There was no proof that he was still alive at the time ( shot him.
a. Missing element – victim may have already been dead
b. Act + MR – Shooting victim 5 times + purpose to kill
c. Hypothetical Reasoning – if victim was alive at the time D shot him, he would have died
i. Court ruled that because D thought he was alive, he was guilty of attempted murder
iv. HYPO – Receiving stolen goods, knowing them to be stolen. Undercover cop sells “stolen” Rolex watch at steep discount. Can D be guilty of receiving stolen property when it’s not actually stolen? No, because it was not actually stolen. Can D be guilty of attempt? 
1. Act = Receiving property
2. MR = Purpose to receive property while knowing it’s stolen
3. Hypo Reasoning – He thought it was stolen so this is attempt to receive stolen property. He thought it was stolen and he was engaging in conduct to receive it. 
v. HYPO – Purposely shooting a deer, knowing it to be out of season. Deer hunting season starts in 1 week and D shoots at something he thinks is a deer but it is actually a stuffed deer. Has he committed the offense? No because it was a stuffed deer. Can D be guilty of attempt?
1. Act = Shooting
2. MR = Purpose to shoot live deer & knowing it to be out of season
3. Hypo Reasoning = D thought it was alive so this is attempt to shoot a deer out of season. Had it been a live deer like he thought, he would have committed the offense.
Self Defense
1. ( can use deadly force in self defense when the individual honestly and reasonably believes the he faces an unlawful and imminent threat of deadly force or great bodily harm and response is necessary to avoid that threat. Force used must be proportionate to the threat of force
a. Honesty of belief 
i. Did D actually believe that there was a threat? Subjective
ii. Prosecution would emphasize that D acted out of aggression/anger rather than fear.
iii. Defense would emphasize any prior threats made on D to show that he really feared for his life
b. Reasonableness of belief
i. Retrospective assessment of the threat posed by the victim. Objective
ii. Regardless of how D perceived the situation, was it reasonable for a person in D’s situation to believe that the victim posed an imminent, unlawful, threat of deadly force?
iii. You can consider D’s prior experiences
a. People v. Goetz – D was on a subway when 4 youths approached him asking for money. They had screwdrivers. He shot the 4 boys. Man has unlicensed firearm. 2 young boys approach him and demand $5. He begins shooting at them, aiming at chest, making sure to hit them. In his testimony, admits he had intent to kill and he had been mugged before so he was extra scared. Court held he was acting in self-defense. Can use prior experience to present himself as honestly and reasonably fearful. 

i. Rule: Prior experience with unrelated people allowed to be presented.
c. Imminent

i. Necessity – threat that appears on the verge of execution

d. Unlawful

i. Subject to reasonableness analysis

ii. Person starting the conflict is generally disqualified from claiming self-defense thereafter

e. Force used was necessary 

i. Force used must be proportionate to the threat faced

ii. User must reasonably believe that he faces deadly force if he uses deadly force

f. Deadly force

i. Force an individual uses to inflict death or serious bodily injury or with awareness that it is likely to cause death or serious bodily injury

ii. Must be assessed in context
iii. Serious bodily injury includes kidnapping and sexual assault
2. Battered Women’s Syndrome (BWS)

a. Syndrome evidence may be used by the jury to look at honesty and reasonableness. Gives layperson a broader perspective that can explain why she stayed and why she felt she had to do what she did. 

b. Honesty:

i. Juries need to know this information because they don’t know the facts. Expert testimony is directly related to D’s credibility. Without it, D’s story won’t make sense to the jury because it contradicts common sense view of human nature.

c. Reasonableness:

i. Enhanced predictive abilities regarding violence

d. State v. Kelly – D was in an abusive relationship with her husband. Husband attacked her in public, D stabbed husband with scissors from her purse. Court allowed expert testimony on BWS. 

i. Different from Goetz because she had lived with him for 7yrs and knew him very well. Goetz couldn’t reasonably predict a mugging from a stranger because he had been mugged before. 

3. Defense of others

a. Coming to the aid of someone else to prevent an attack would be justified in the same way

b. Most jx have the reasonable perception rule – if you reasonably believe that there is a threat from your perception, it is covered

c. Minority: if the person doesn’t have right to self defense (cindarella) 

4. Imperfect Self-Defense

a. If D has an honest but unreasonable belief of an imminent and unlawful threat of deadly force, he may be convicted of voluntary manslaughter instead of murder

5. Retreat (innocent party)

a. Rule: An innocent party may not use deadly force to repel an unlawful threat of deadly force if that person is aware of a safe avenue of retreat from the threat
i. triggered when 
ii. an innocent party begins to use deadly force outside the house (inside home not required). 
1. If knows he can retreat in complete safety, obligated to do so. 
2. Otherwise, may use deadly force.
iii. State v. Abbott – D got into fight with next door neighbors. V came after D with a hatchet and carving knife. There was a question of whether D had opportunity to retreat and whether he had a duty to retreat because the aggressors came at him with deadly force. 

b. Castle exception

i. Home is a sanctuary so if attacked in the home, no duty to retreat

c. Stand your ground statutes

i. True man jx no retreat rule. Must be an innocent party using deadly force in a place they have a right to be

6. Aggressor/Withdrawal

a. Withdrawal Obligation
i. Aggressor’s use of force disqualifies him from using self-defense because their wrong originated the incident unless he takes actions to nullify the original aggression and diffuse the confrontation

ii. Common Law: Traditional Aggressor Rule
1. By starting conflict, the aggressor remains the aggressor until he takes the necessary steps to renounce his participation and end the conflict by:

a. renunciation – word and deeds

b. Withdrawal – physical moving out of the confrontation even if it requires a hazard to the aggressor

c. If no withdrawal, no right to self-defense. Some jx offer possibility of manslaughter liability here.

iii. United States v. Peterson – D came out of his house and discovered V stealing from his car which was parked in the alley behind his house. They argued and D went inside and got a gun. When he returned, V was about to drive off and D threatened V. V got out of the car, grabbed a wrench and walked towards D. D shot and killed him. Court ruled that self-defense was not an available defense because he provoked a conflict and became the aggressor in it.  
b. MPC: Last Wrongdoer Rule 
i. Original aggressor in the conflict may use deadly force in self-defense against wrongful (because excessive) deadly force by an original victim who has wrongfully escalated the level of violence

ii. Still liable for original aggression but doesn’t entirely preclude self-defense justification as an option

c. Use of deadly force by law enforcement: need 1) probable cause committed a felony 2) probable cause deadly force was necessary to prevent escape 3) probable cause suspect significantly poses risk of death/ serious injury to police or others. 
Voluntary Intoxication
1. MPC: Does law allow ( to argue he lacked some form of mens rea required for the offense because of voluntary intoxication?

a. Purpose and knowledge, yes

b. Recklessness and negligence, no

2. If such argument is allowed, will it work on the facts of the case?
a. Character change is not a defense 

3. Common Law: Specific v. General Intent

a. Raises two legal questions: Is an intoxication argument legally available to the D in the case? If specific intent crime - yes. If general intent crime - no. 
b. If available, will the argument work, given the facts of the case?

i. Specific: in addition to committing the wrongful act w/ further MR, usually involving some variation of the phrase “with intent to”. Ex: Burglary: Breaking and entering w/ intent to commit a crime 

ii. General: One that simply prohibits the commission of a wrongful act. Ex: rape: sexual intercourse by force and against the will

4. Where the law allows defense to try to negate mens rea via voluntary intoxication, there are two ways of asking about defendant’s mens rea 

a. Because of intoxication, did the defendant have the mental capacity needed to act with the required mens rea?

b. OR

c. Based on all the facts, including voluntary intoxication, did the defendant actually act with the required mens rea?

i. Prosecution

5. Evidence for intoxication can only be used to negate MR (intent) not capacity
Rape
1. Extrinsic force jurisdiction (Maryland)
a. Sexual intercourse by force or threat of force against the will and without consent

b. Three essential elements of rape are required in most extrinsic force jurisdictions:
i. Sexual act (intercourse or other specified sex act) &

ii. victim nonconsent (against the will of the victim) OR victim incapable of consent and defendant has notice of incapacity (victim unconscious or mentally incapable) &

iii. assuming victim capable of consent, sexual act done by force or threat of force, meaning either
1. direct physical force (sufficient to preclude or overcome victim resistance) OR
2. threat sufficient to cause reasonable fear in victim (that precludes or overcomes resistance)
c. State v. Rusk – D and victim met at a bar, D asked for a ride home and when they arrived, took victim’s keys and told her to follow him inside. Victim testified that D lightly choked her during sex and would not return the keys until after they had sex. D said it was consensual. Court held that although victim did not physically resist, she had a reasonable fear of great bodily harm.

2. Non extrinsic force (California)

a. sexual act (intercourse or other specified sex act) AND
b. nonconsent (against the will of victim) AND
c. where victim is incapable of consent and defendant has notice of incapacity, OR 
d. by force or threat of force
i. direct physical force (sufficient to preclude or overcome resistance) OR 
ii. threat sufficient to cause reasonable fear (that precludes or overcomes resistance) OR
iii. sexual act where defendant reasonably should have been aware of victim nonconsent
Insanity 
1. Involuntary Civil Commitment in California-Welf. & Inst. Code sec. 5150 (LPS)  
a. A person may be involuntarily committed for up to 72 hours for mental health evaluation/treatment if, because of a mental health disorder, the person is:

i. a danger to self; or

ii. a danger to others; or

iii. gravely disabled (unable to survive on own)
2. Competence to Stand Trial (Dusky rule) anyone can raise, question of competency at time of trial
a. to have a fair trial in accord w/ due process, ( must be able to:
i. understand the nature of the proceedings; and 
ii. assist counsel

3. M’Naghten Rule for Insanity (affirmative defense ( has unilateral right to make)
a. because of mental disease or defect 

i. Legal Definitions of Mental Disease or Defect

1. McDonald (lenient)
a. ( suffers from abnormal mental condition that 

b. substantially affects mental or emotional processes, AND

c. substantially impairs behavioral controls
2. APA test (strict)
a. ( suffers from severely abnormal mental condition, that

b. grossly and demonstrably affects reality testing (and is not drug-induced) 
ii. illness not covered: battered spouse syndrome, post partum disorders, PTSD, alcohol and drug addictions, pedophilia, sadism, and masochism
b. Defendant does not know the nature or quality of his action, OR
i. Rarely will be case

ii. Of such character as to prevent him from knowing the physical nature of the act he was doing

iii. Ex. Husband thinks he is squeezing lemon but is actually his wife’s neck 
c. does not know that his act is wrong

4. M’Naghten’s Case – D had hallucinations and drove to kill the prime minister. Mistakenly killed his secretly instead. He had purpose to kill and premeditation but he had a break with reality and was legally insane. 
5. State v. Guido – D killed her husband. She was examined by psychiatrists and they concluded she had anxiety but that it wasn’t a disease in the legal rule. But the emphasis is on the D’s state of mind as a result of the disease not the disease itself.
6. State v. Green – After years of suffering from mental illness, he killed a police officer.  He left a note at the scene which the FBI tracked to him. Psychiatrists testified that he was insane at the time of the killing but the jury rejected the insanity defense. This was a cop killing case. He was acquitted on appeal.
7. Yates v. State – After years of suffering mental illness, D drowned her 5 children because she believed she was saving them from the devil. 
8. Joy Baker – 
a. Voluntary Act – No coercion. There were 2 shots. The action is in the 2nd shot.
b. Purpose to Kill – 1st shot, maybe not but 2nd shot definitely
c. Premeditation – no time to reflect by both Carroll and Guthrie standards
d. Causation – Death occurs in the exact way that she intended with the purpose to kill. Shooting someone causes death
e. Affirmative defense – insanity 
f. Who is Joy baker? What did she do and why? Best facts? Worst facts? Why? Other key players? What story do you tell? What legal arguments do you make? A theory that pulls this case all together. 
g. Burden of Proof: we start off the case presuming sanity. If D wants to bring evidence of insanity, the burden of proof is on D to show a valid defense.
Liability for the conduct of another

1. causation in result offenses 
a. Atencio Russian roulette case

2. direction of an innocent or nonresponsible actor 

a. dupe, child, or insane
b. 2nd human doing act is puppet

3. accomplice (aider and abettor)

a. purpose offenses (Assuming that the primary actor commits a purpose or knowledge offense and is liable)
i. ( Acts to promote or encourage the primary actor's offense 
ii. with Purpose to encourage the primary actor's offense 
1. Hicks v. United States: Hicks and Rowe rode up to the victim. They had a conversation. Rowe raised his weapon to victim twice but did not fire. Witness testified Hicks said to victim “take off your hat and die like a man.” He also laughed when Rowe was raising his gun. Evidence here insufficient to find a prior plan for Hicks to support Rowe. 
2. State v. Gladstone: ( draws a map telling undercover informant how to find drug dealer (draws map). He didn’t encourage or promote the actor held liable for crime (selling weed), so not guilty 
b. Reckless/Negligent Offenses (Assuming that the primary actor commits a reckless or negligent offense)

i. (Act Requirement): 

1. the secondary actor does an act that promotes/encourages the primary actor’s criminal conduct AND
ii. Mens rea

1. secondary actor demonstrates purpose to promote the primary actor’s criminal conduct AND
2. the secondary actor also demonstrates any necessary recklessness or negligence required for the charged offense

c. Strict liability

i. Higher mens rea required, need to know primary actor’s offense was illegal

ii. Wilcox v. Jeffery: Hawkins is an American going to pay a concert in England where alien laws prohibit him from doing so without a work license. Wilcox, with knowledge that the concert is illegal, goes to pick up Hawkins from the airport, pays for a ticket to attend the show, and then writes an article commending the concert. He is held liable for accomplice liability because he knew that the concert was illegal and he purposely encouraged it by his actions. 
d. Defendant (secondary actor) encourages primary actor to commit crime A, primary actor commits crime B

i. strict MR/MPC approach: ( not liable
e. Attempt at accomplice MPC
i. MPC 2.06(3) provides for accomplice liability where Secondary Actor attempts to encourage/promote Primary’s crime as well as where Secondary Actor actually does so

4. Conspiracy 
a. Act: agreement of two/more persons to join together to commit certain crimes

b. Mens Rea: parties to conspiracy must share
i. purpose to agree (purpose to work together) &
ii. purpose that certain crimes be committed
1. overt act by a co-conspirator in furtherance of the conspiracy
2. ( must have had a conscious object that certain crimes be committed, more then being aware 
c. Extent of Co-Conspirator Liability
i. For the conspiracy itself (a stand-alone crime)
1. Alvarez
a. Laborer who was indicted on charge of conspiracy to transport drugs. He nodded and smiled in agreement when asked if he was going to unload the plane
i. Prosecution: he nodded and smiled in agreement 

ii. Defense: could be a sign of respect and not agreeing. He was of lower class and status, and culturally would have been appropriate to nod. Also, maybe did not speak English and wasn’t agreeing
ii. For any crimes committed by conspirators in furtherance of the conspiracy, while the conspiracy exists and defendant is a member, including (substantive crimes)
iii. any crimes that are reasonably foreseeable given the nature of the conspiracy (substantive crimes)
1. Pinkerton v US
a. Brother hadn’t done any of the substantive acts, he was in jail at the time, but still liable for substantive crimes

i. Continued business, continued conspiracy, continued liability 
d. To exit conspiracy agreement, need affirmative withdraw

i. Affirmative action

ii. Communication (#bye)
