COPYRIGHT OUTLINE
OVERVIEW AND SCOPE OF COPYRIGHT LAW 
A. Overview: Copyright = the right to control the copy
a. There are distinct rights to control reproduction and distinct rights to control distribution

b. Section 106 of the copyright act lays out what rights are protected 

i. There is an exclusive right to control the public performance of a copyright. 106(4).

1. However, no issues with private performances 

c. Non-fiction work may have a smaller scope of protected rights because it may be public information 

d. Movie adaptation of books: See Section 106(2) – right to prepare derivative works. 
i. To get it into theatres requires the exercise of the right of public performance. 

ii. Streaming into homes counts as a right of public performance 

e. Photograph on cover a book: without permission book publisher would have violated the right to reproduce and distribute it. 
Early Copyright law & Constitutional Protections
A. Copyright law comes from the demand for cultural work which depends on an increasing wealth, increasing spare time, and increasing literacy.  
a. To increase the supply side need mass production of the works. Advances in the technology of the printing press increases the supply

b. In the case of writings, the government has an interest in the production of works. Now have mass production of copies of information in a way the government had not previously had to control. 
c. Primary purpose of the copyright law is to foster the creation and dissemination of intellectual works for the public welfare, it also has an important secondary purpose: To give authors the read due them for their contribution to society. 
B. Statute of Anne – the beginning of modern copyright law
a. Attempt to protect the production of books

b. Preamble: it’s not fair, it’s to the detriment of author’s and their families that people are printing books with the author’s permission. 
C. Copyright was put into the Constitution as a specific power of Congress. It is an enumerated power of Congress. The first Congress in the US passes the Copyright Act in one of its first actions.

a. United States Constitution Article 1 Section 8 Clause 8: The Congress shall have power… To Promote the Progress of Science and Useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries. 
i. Copyright provisions = Congress shall have power to promote the power of science by securing for a limited to Authors the exclusive rights to their respective Writings. (Intellectual Property Clause – but this is not the provision that deals with trademarks, really the Copyright and Patent Clause.)
b. Commerce clause limits this: cannot create permanent rights in copyright. 
D. Statute of Anne v. Constitution Article 

a. SOA protects books. Constitution protects writings. 

b. SOA gives rights to Authors or proprietors. Constitution protects Authors, but Authors can transfer those rights. 

c. SOA provides rights for Author of new work to print book for fourteen years. Also states that if someone prints the book without consent of proprietor/Author they are going to be legally liable. Constitution doesn’t say what exactly the rights are for the author. Does not say what the exclusive rights are that is a matter for congress to decide. 

d. SOA is a consequential law, it’s an economic policy and a cultural policy, to encourage the composition and writing of useful books. 
E. Copyright it is an intervention in the marketplace/a form of regulation of the marketplace. It establishes a type of property right. Copyright is unquestionably a form/set of exclusive rights. Gives a monopoly to the author, because it is a regulation in the marketplace of property.

F. Economics of copyright (Landes & Posner) 
a. Copyrighted works are non-rivalrous in the sense that a person’s pleasure is not lessened by someone else consuming the work as well. 
b. Cost of expression = the cost of creating the work. This is a fixed cost.Cost of production and distribution = variable cost. Increases with more people who experience it. Need to tell people creating these works that they will make back both these costs. 

c. If copyright is too strong it will increase the cost of creating copyrighted works. Ex: music sampling
Modern CR Law & the 1976 Act 
A. The Copyright Acts 
a. Original 1790 Act 

i. Various amendments in the 1800s 

b. 1909 Copyright Act 

i. Result of the various Amendment in the 1800s 

ii. Many cases in this class fall under this Act

c. 1976 Copyright Act 

i. Took a long time to be brought into existence. Most the work for this act took place in the 1960s 

ii. First substantial amendment came in 1998 – Digital Millennium Copyright Act 

iii. 2018 Amendments: Music Modernization Act and Marrakesh Treaty Implementation Act

B. Section 106 Exclusive Rights in CR works (p. 17 of 1976 Act) (37 of pdf): Subject to sections 107 through 122, the owner of a copyright under this title has the exclusive rights to do an authorize any of the following:
a. (1) right to reproduce the copyrighted work in copies or phonorecords;
b. (2) to prepare derivative works based upon the copyrighted work;
c. (3) to distribute copies or phonorecords of the CR works to the public by sale or other transfer of ownership, or by rental, lease, or lending;  
i. The distribution rights control who can distribute the copies, controls any transfer of ownership, any rental, lease or lending. Distribution via transfer of ownership typically by sale; distribution via rental lease or lending, intended to cover circumstances that are not a transfer of ownership.  
ii. If the statute only gave the copyright owner the right of reproduction, and does not mention the distribution, the D would say I am not reproducing I am just distributing it. The right to control distribution is much easier to enforce then the right to control reproduction.
d. (4) In the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion pictures and other audiovisual works, to perform the copyrighted work publicly;  
i. This covers the right of public performance. This is different than 1, 2, and 3, because this does not apply to all copyrighted works. Some works are excluded such as sculpture, paintings, photographs, architectural works – cannot really perform these things. It does cover books, music, plays, dance, motion pictures, and other audio-visual works, but does not cover everything. 
e. (5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic or sculptural works, including the individual images of a motion picture or other audiovisual work, to display the CR work publicly; and  
i. Right of public display. Least litigated of the copyrighted rights but may be most violated but no one seems to care. 

1. Ex: you have painting you want to sell and a picture of it is shown in the online auction for bidders to see. This would technically be a prima facie violation of this. But not litigated because there is an exception, if you own a physical chattel copy of the work, you are allowed to display it anywhere you want. 
f. (6) in the case of sound recordings, to perform the copyrighted work publicly by means of a digital audio transmission. 

i. Right of public performance that applies to sound recordings (which are not listed in 106(4)) only if the performance is by means of digital audio transmission. 

ii. In the realm of music when talking about recorded music there is the copyright on the musical composition & the sound recording. 

1. Ex: Sheryl Crow Every day is winding road. Crow has the musical composition (think the music sheet) which has a general right of public performance (106(4)). She also has the sound recording. Prince has a sound recording of this song as well. But when that is played over loud speakers in a park, Crow collects for the musical composition. If on Spotify play Prince’s version, then the (106(6)) right is triggered. 
C. 17 USC Section 1101(a) (p. 308). Grants to performers of live musical performances rights against: 

a. The unauthorized fixation of their performances and the reproduction of the unauthorized fixation in copies or phonorecords; 

b. The transmission or other communications to the public of the sounds, or sounds and images, of a live musical performance; and 

c. The distribution, sale, or rental of (or the offering to distribute, sell, or rent) copies or phonorecords of the unauthorized fixation, wherever the unauthorized fixation occurred. 

d. If the author did not authorize the fixation it is not a fixed work and you have no rights, but musicians have an additional right of fixation under 17 USC 1101(a). 
ORIGINALITY AND FIXATION REQUIREMENTS FOR CR PROTECTION
A. First step to CR protection: needs to be original and fixed

B. Section 102(a) Subject Matter of Copyright: In General (pg. 8 of the 1976 Act (28 of pdf) The important part of this statute is the opening paragraph ( Copyright Protection subsists, in accordance with this title, in original works of authorship fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid, of a machine or device. 
a. Two requirements from opening paragraph to be eligible for Copyright Protection: has to be an original work & fixed in a tangible medium of expression – authorized by author. 

b. Works of authorship include the following categories: literary works (software is considered a literary work); musical works, including any accompanying words; dramatic works, including any accompanying music; pantomimes and choreographic works; pictorial, graphic, and other audiovisual works; sound recordings; and architectural works. 
C. FIXATION REQUIREMENT: can be a medium of fixation known presently or later developed.

a. Medium of expression in which CR work is fixed and perceived directly: a book

b. Medium with the aid of a machine or device: a CD 

c. As long as a (tv) broadcast is being recorded simultaneously with its transmission that it is fixed. 

d. Definition of fixation would exclude from the concept purely evanescent or transient reproductions such as those projected briefly on a screen, shown electronically on a television or other cathode ray tube, or captured momentarily in the “memory” of a computer. 

e. Fixation is two things: (1) requirement for the CR work to be protected (2) Fixation is the triggering event for an act of reproduction.  (“CR” = copyright or copyrighted.) 

f. The rights of copyright arise as a matter of creation. Once you fix your idea in a tangible medium of expression you are protected. But copyright registration used to be required in the US. But registering is still common because it affects the remedies that are available to a CR holder. 
g. Examples: Is a lecture in law school class Copyrightable? Say Prof is ad-libbing the lecture and does not really have any lecture notes, but it is being recorded – This fixation in a tangible medium of expression so its copyrightable.

i. Fixation is typically occurring under the authorization of the author, not always fixed by the author but fixed by someone acting on behalf of the author. 

ii. If it is being tape recorded w/out consent of instructor, then it is still fixed but not fixed with the authorization of the author so that does not count as a tangible medium of expression. 
D. ORIGINALITY REQUIREMENT: original work of authorship 
a. There is no definition of originality in the Act. SC gave two components for originality in Feist Publications v. Rural Telephone
i. Originality Test: (Feist)
1. Independent creation; and 

2. Some minimal degree of creativity – no matter how crude, humble or obvious. 

ii. Court says, “originality is a constitutional requirement.” – writings and authorship has a minimal threshold of originality from the Constitution. 
b. Magic Marketing v. Mailing Service of Pittsburgh (1986) (p. 102)
i. F: Magic marketing designs and markets mass mailing advertising campaigns for businesses. Magic and Mailing services entered into a K where Mailing services would supply letters forms and envelopes to Magic. Mailing services subKs a portion of the printing work to American Paper. Magic alleges they have a valid copyright in the envelope and that Mailing Services infringed by selling copies to other customers. American Paper manufactured and supplied infringing copies w/ knowledge of the copyright. 
ii. Issue: Were the envelopes original enough to be copyrightable? 
iii. Rule: To be original, a work must be the product of independent creation. While the test for originality is a low threshold, the author must contribute more than a trivial variation of a previous work, i.e. the work must be recognizably “his own.” 

iv. Copyright office has a list of things that should not be copyrightable: 
1. Words and short symbols such as names, titles and slogans; familiar symbols or designs; mere variations of typographic, ornamentation, lettering or coloring; mere listing of ingredients; are not subject to copyright. Neither are cliched language and expressions communicating an idea which may only be conveyed in a more or less stereotyped manner. (This is suggestive but not binding on courts.)
2. This list makes sense because if we had a copyright over things like a list of ingredients, you would have a monopoly to control anyone else releasing a product with the same listing of ingredients. Do not want competition problem that would arise if we allowed people to copyright those types of things. Copyright law does not want to create anti-trust issues.  
v. H: these envelopes are not sufficiently original to cross the threshold to warrant copyright protection. 
c. I.C. v. Delta Galil USA (p. 106) 
i. Hi-Bye T-shirt case 

ii. Rule: although consisting of uncopyrightable elements an artist may protect the way she “selected, coordinated, and arranged the elements of her work.” Can have originality in the selection and arrangement of the work even if the things arranged are not themselves original. 

iii. H = this creation w/ placement of familiar phrases and images suffices as the modest amount of creativity needed for P to survive a motion to dismiss. 
d. Kaplan – An Unhurried View of Copyright: there may compositions that are too small to qualify for copyright even if original. 

e. Bleistein v. Donaldson Lithographing Co. (Judge Holmes) (copy of circus ads; ads are copyrightable)
i. F: Circus advertisement copyright case. The Defendants copy the advertisement for the Circus created by Plaintiff. 
ii. I: Is artwork used for advertisement copyrightable, when the purpose of the work is commercial? 
iii. The defendant is saying this Ad is not original because it is just a picture of these circus performers so there is no originality here. “These are just pictures of actual groups.” 

iv. Holmes says no because if that is the standard for originality then no painting or portrait will ever be able to get copyright protection if it looks like someone else. 

1. Holmes says “just because it is a rep of reality does not mean it cannot be copyrightable so long as it shows some form of originality.” People can create their own portrait of the same person that has already been created, but they cannot copy the sketch or portrait that has already been done – “others are free to copy the original and not the copy.”

2. The painting, the sketch, etc., is the person’s reaction to them seeing nature, and personality always contains something unique. “Personality expresses itself even in handwriting and even the modest art has something irreducible, which is one men’s alone.” Holmes is setting out very low threshold for what can be original and then copyrightable. It’s not just a low threshold, it is a threshold everyone can cross. 
v. H: Works are copyrightable and subject to protection. The level of sophistication of work does not dictate whether it is copyrightable/original. A picture is nonetheless a picture and nonetheless subject to copyright protection just because it is used for an advertisement. Fine art is not the standard for copyright protection. 
1. Holmes say it is a really bad idea for the copyright protection to only be guaranteed to the fine arts because then it would be left up to judges to determine what constitutes fine art which is a really bad idea bc some things may have gotten lost because they may be rejected in the beginning and not have been considered fine art, and not protected. 

f. The Requirement of Originality and the Protection of Photographs

i. Burrow-Giles Lithographic Co. v. Sarony (1884) (p. 30) (Protection of photographs – requirement of originality)
1. F = D, lithographer, copied P’s copywritten photographs. Defendant made 85,000 copies and sold and exposed to sale (distributed.) (In 1860s Congress extended copyright protection to photographs. Then this case came to the SC to determine if Congress had the power to add photos to copyright protection.) 

2. Lower court found for P. Burrow appeals says Sarony’s copyright is insufficient, Court says no. Burrow also says that a photograph is not copyrightable. Burrows argues that a photograph is not a writing. Burrows argues that a photograph is just a reproduction on paper of the exact subject taken with a machine, i.e. a camera; just a reproduction of the exact features of some object; just a record of facts; not original. (D’s in Bleistein argued this as well. This argument did not hold.)
3. I = Does Congress have the power to protect photographs? 

4. Analyzing the Constitutional clause: an author in that sense is he whom anything owes its origin; originator; maker; one who completes a work of science or literature. By writings in that very clause meant the literary productions of those authors and congress very properly declared these to include all forms of writing, printing, engraving, etching, etc. by which the ideas in the mind of the author are given visible expression. The only reason why photographs were not included in the extended list in the Act of 1802 is probably because they did not exist. 

5. R: Court says a photograph is like a map or chart and those are protected. If the argument from D is that photos cannot be protected because they depict realty is a bad argument because maps and charts depict reality. Something that depicts realty is not a bar to copy right protection. 

6. Court says most of the time when something is just a mere representation of something that is in front of the camera it might not be protected by copyright. Court merely says a copyright can protect a photograph if the photograph meets the right condition. 

a. Ex: recording at an ATM machine is likely not copyrightable because they are just an accurate reflection of realty by manual operation, by the use of instruments. 

b. It is up to Sarony to show sufficient originality of his photograph for protection.

7. H = the Constitution is broad enough to cover an act authorizing the copyright of photographs so far as they are representatives of original intellectual conceptions of the author. 

8. H = Sarony proved originality ( The author posed Wilde, chose the design of the costume and the background and arranged the subject and light and shade, etc, and from such disposition, arrangement or representation made entirely by Plaintiff, he produced the picture in suit.  
ii. Leigh v. WB (1998) (Brightspace) (protection of photos – originality requirement) 

1. F: Random House commissioned a photo of the Bird Girl statute sculpted by Judson. Photographer = Plaintiff. P applied for a copyright of the photo in 1996. Photo was used as cover for the book “in the Garden of Good and Evil.” In 1997 WB decided to make a film based on the book and was granted permission from the Sculptor’s heir to make a replica of the statue. WB made a replica and placed it in a different location in the cemetery and photographed it for promos for the film. These WB photos are the subject of this litigation. WB argues its photos and P’s photo are not substantially similar. 

2. When a work of art is in a single copy and the physical chattel is sold, the presumption is that the copyright does not transfer. So the Trousdale family bought the bird girl, even if there was only one copy of the sculpture they did not get the Copyright it stayed with the Sculptor, Sylvia Shaw Judson.

3. I = Whether WB’s photographs were substantially similar to the Photographers?

4. Copyright law confers protection only over the original expression of an idea and not the idea itself. The presence of the same subject matter in two works does not prove copying or infringing. In the case of a photo, a plaintiff cannot copyright the subject matter of the photo. The copyrightable elements include: the photographer's selection of background, lights, shading, positioning of subject, and timing; posing of subject, lighting, shading, suggesting and evoking desired expression in subject, and selection and arrangement of costume, draperies, and accessories are original aspects of a photograph. Elements of originality in a photograph may include posing the subjects, lighting, angle, selection of film and camera, evoking the desired expression, and almost any other variant involved. 

5. Courts analysis: P did not pick the background of statue or pose/position of the statue. Cannot claim originality in expression of statue, pose, or appearance of statue for P’s photo. Only copyrightable aspects of P’s picture are his selection of lighting, shading, timing, angle and film. 

6. This is a photograph of a preexisting reality, unlike Sarony photo which was more like a fashion shoot, that realty only lasted for a moment. 

7. H =. WB has not copied the copyrightable portion of P’s photo. WB’s expression of the idea is original and different from P’s. Only similarities are due solely to the act that all images are of the sculpture in the cemetery, this aspect of the images is not copyrightable.
106(2) DERIVATIVE WORKS – Originality requirement 
A. 106(2) Derivative works: (2) to prepare derivative works based upon the copyrighted work;
a. A run of the mill copy is just a copy, it is a reproduction. What distinguishes a copy from a derivative work (“D-Work”)? The D-work is noticeably different, but it cannot just be different, it has to have its own originality. D-work is eligible to have its own copyright.
b. Section 101 - Derivative work definition: D-work is a work which has at least one identifiable ancestor. It is something based on one or more preexisting work. The preexisting work could be in the public domain or it could be protected. Has to, as whole, become an original work of authorship. 

c. Batlin & Sons v. Synder (1976) p. 197

i. F: Uncle Sam piggy bank case. Synder orders a bunch of plastic piggy banks that replicate the metal cast iron Uncle Sams (which is in the public domain). Synder had Unitoy in Hong Kong make a replica and then had it copyrighted and then took that copyright to US customs and said stop the importation of Uncle Sams banks that look like this. Batlin also had Plastic Uncle Sam banks created in Hong Kong and US customs blocked it from coming into the US. The piggy banks are a sculptural work under 102, of a public domain work. 

ii. I = Is there sufficient originality of what Synder has created? 

iii. Synder claims there are differences, but the court says many of these are not perceptible to the casual observer. 

iv. Rule: In order to obtain a copyright upon a reproduction of a work of art the work must contain some substantial, not merely trivial originality. There must be independent creation, but it need not be invention in the sense of striking novelty since the Constitution differentiates authors and their writings from inventors and their discoveries. To support a copyright there must be at least some substantial variation not merely a trivial, miniscule variation such as might occur in the translation to a different medium
1. Court is motivated by a concern that if they grant a CR for minuscule variations that will reach backward and jeopardize the public domain status of the old Uncle Sam bank. 

v. H: Synder’s bank is neither in the category of exactitude required nor in a category of substantial originality; absent a genuine difference between the underlying work of art and the copy of it for which protection is sought, the public interest in promoting progress in the arts could hardly be served. To extend copyrightability to minuscule variations would simply put a weapon for harassment in the hands of mischievous copiers intent on appropriating and monopolizing public domain work. Think about Santa Clause – how much do we want people to change it in order to give them a copyright so that we are not harassed if we use a version of it. 
vi. Transfer from medium to medium may not in itself be sufficient originality to be copyrightable.

d. Dorothy-Gracen Case: (p. 207)
i. Facts: Gracen enters a contest from MGM to create a plate of Dorothy in Oz. The plate is completely copied by Auckland who gets a copyright on the plate. Gracen sues for Copyright infringement. MGM counterclaimed that Gracen’s image infringes on the original Wizard of Oz Copyrights. 
ii. A derivative work is either from a public domain or from a work that has copyright. If not in public domain, you must have authority from the original owner to make the derivative work and get a CR in the derivative. 
iii. The authorization to create a derivative work does not have to be express it can be implicit. 

iv. To have a copyright Grace has to cross the threshold over Originality. Is there sufficient originality in Gracen’s painting compared to the stills on 208? Court said no. Ms. Gracen does not have a copyright in this image on 206. Majority is saying there has to be “sufficiently gross difference between the underlined and derivative work to avoid entangling underlying artists.”
B. Section 103 – Subject Matter of Copyright Compilations and Derivative works. (p. 9 in Act, 29 of pdf.)
a. (a) The subject matter of copyright as specified by section 102 included compilations and derivative works, but protection for a work employing preexisting material in which a copyright subsists does not extend to any party of the work in which such material has been used unlawfully. 

b. (b) The copyright in a compilation or derivative work extends only to the material contributed by the author of such work, as distinguished from the preexisting material employed in the work and does not imply any exclusive right in the preexisting material. The copyright in such work is independent of and does not affect or enlarge the scope, duration, ownership, or subsistence of, any copyright protection in the preexisting material. 
c. Schrock v. Learning Curve (2009) p. 209
i. Facts: case about a photograph of toys. (Toy = sculpture.) Schrock did photographs and then licensed them to the company who used them beyond the terms of the license. 
ii. I = is there sufficient originality in the photograph from the toys?
iii. The originality requirement for derivative works is not more demanding than the originality req. for other works. The key inquiry is whether there is sufficient non-trivial expressive variation in the derivative work to make it distinguishable from the underlying work in some meaningful way. 

iv. Copyright in a derivative work is thin, extending only to the incremental original expression contributed by the author of the derivative work. 

v. Court says these are not industrial style photograph, there was an actual creative process in producing these that Schrock was trying to create. 

vi. Bc Schrock’s photos of the toys have originality they can be copyrightable. Here toy company hired (authorized) Schrock to take photos – authorization requirement met. 
d. Where a derivative work comes from a preexisting copyrighted work need both: Sufficient originality and Prior authorization from copyright holder ( The creator of the derivative work must be authorized to prepare the derivative work:
i. If the underlying work is in the public domain, then the derivative work is authorized as a matter of law.  
ii. If the underlying work is copyrighted and that copyright owner gives permission for the derivative work, the derivative work is authorized by the owner of the underlying copyright.
iii. If the underlying work is copyrighted but the derivative work counts as a fair use (a parody, a criticism, a sufficiently transformative work), then the derivative work is authorized as a matter of law.    
e. You can summarize that by saying that the preparation of the derivative work must be authorized by the owner of the underlying copyrighted work OR authorized as a matter of law.
f. Standards for originality for derivative work (SC has not decided on originality standard.)
i. Batlin = must contain some substantial, not merely trivial originality

ii. Gracen says = sufficiently gross difference between underlying and derivative 

iii. Shrock says = readily distinguishable standard between the underlying and derivative work. 

iv. Test for originality in derivative: Sufficient non-trivial expressive variation in the derivative work to make it distinguishable from the underlying work in some meaningful way.
IDEA/EXPRESSION DICHOTOMY
A. Section 102(b): “In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work.” Only expressions are protected – no protection for ideas.
B. Key = separate out idea from expression. Only the original expression of the idea is protected. The idea, whether new or old is not protected. 

C. Merger Doctrine: If the only way to get to the idea is to use the expression, courts will say idea and expression have merged and where they have merged, the desire to get to the idea overrides the desire to protect the expression.
D. Baker v. Selden (1879) p. 128 (Accounting ledger – not copyrightable; only expression explaining ledger process copyrightable not process itself)
a. F: Selden obtained copyrights for the book “Selden’s condensed Ledger” and copyrights to several other books containing additions to and improvements upon the system. Baker was copying these Ledgers found in Selden’s copywritten work. Selden sued for copyright infringement. Lower court found for P. 
b. I = Whether in obtaining the copyright in the book, Selden obtained a copyright in the system which appears in the book? 

c. R = there is a clear distinction between a book and the art which it is intended to illustrate. Court says, you think about all these books that instruct you how to do things like medical books or books on how to draw, or books on how to cook, in none of these circumstances do the authors get to control the process. Authors get copyright over the expression, not over the process or system, or method of operation. Had someone directly copied Selden’s text then that would be a copyright infringement.

d. Merger Doctrine: Where the art the book teaches cannot be used without using the methods and diagrams in the book, such are to be used as incident to the art and allowed to be used by the public. There can be some expression that was original that will not get copyright protection. If the only way to get to the idea is to use the diagram then the court will unprotect the diagram.
e. H = no person has a right to print or publish Selden’s book as a book intended to convey instruction in the art, but any person may practice and use the art itself which Selden has described and illustrated therein. The CR of a book on book-keeping cannot secure the exclusive right to make, sell, and use account-books prepared upon the plan set forth in such book. The description of the art in a book though entitled to the benefit of copyright, lays no foundation for an exclusive claim to the art itself. The object of the one is explanation the object of the other is use. The former may be secured by CR. The latter only by patent. 

f. H = The mere copyright of Selden’s book did not confer upon him the exclusive right to make and use account books ruled and arranged as designated by him and described and illustrated in such books. 

E. Situation Management Systems Inc. v. ASP Consulting LLC (1st Cir. 2009) (p. 127) 
a. I = was P’s manual uncopyrightable? No. 

b. H = Court says there is no merger here. The fact that SMS’s work describes a process or system does not make their expression non-copyrightable. SMS’s creative choices in describing those processes and systems including the work’s over all arrangement and structure are subject to copyright protection. 

c. Rule = the original selection and arrangement of noncopyrightable elements is itself copyrightable. 

d. H = Neither the work’s absolute novelty nor creative value determines whether they are original for purposes of CR protection. This is not a situation where the idea and expression have merged because there “is essentially only one way to express an idea,” making copying of the expression permissible. 
F. Bikram’s Yoga College of India L.P. v Evolation Yoga, LLC (2015) p. 128

a. F = Bikram became the Yogi to the stars, developing a “sequence” of 26 poses and two breathing exercises. He opened his own studio and where he began offering the sequence, practiced over 90 minutes in a room set to 105 degrees. Bikram developed this sequence after many years of research and verification. Bikram published and copyrighted a book that contained descriptions of the sequence in 1979. In 2002 he published and registered the “compilation of exercises” supplement which referred back to the 1979 book. He also created a Bikram yoga teacher training course. Ds took this course and in 2009 opened their own studio – Evolation yoga. At the studio they practice “hot yoga” which they do a 26-pose sequence, 2 breathing exercises, and have room set to 105 for 90 minutes. 
b. I = Are the 26 poses and two breathing exercises developed by Bikram Copyright able? No CR protection does not extend to the process. 

c. H = Because CR protection is limited to the expression of ideas and does not extend to the idea themselves, the yoga sequence is not a proper subject of copyright protection The sequence is an unprotectible idea, process or system designed to improvise health. CR protects only the expression of an idea – the words and pictures used to describe the sequence, not the sequence itself.  CR for a work describing how to perform a process does not extend to the process itself. Bikram’s CR for the book does no extended to the sequence itself. If the sequence is entitled to protection it is only patent protection. 
d. What could Bikram’s counsel argue to protect this? Could argue this is a choreographed sequence because in 102(a) choreographed works are protected. 

G. Morrissey v. Proctor & Gamble (1967) p. 133. 

a. F = P is the copyright owner of a set of rules for a sales promotion contest of the sweepstakes type involving SSNs of participants. P alleges the P&G infringed by copying P’s rule 1. 

b. I = is P’s rule 1 copyrightable? 
c. Rule = When the copyrightable subject matter is very narrow so that “the topic necessarily requires,” if not only one form of expression, at best, only a limited number, to permit copyrighting would mean that a party, by copyrighting a mere handful of forms, could exhaust all possibilities of future use and substance. In such circumstances it does not seem accurate to say that any particular form of expression comes from the subject matter. However, it is necessary to say that the subject matter would be appropriated by permitting the copyrighting of its expression. (Merger Doc)
d. H = Hold for D. Copyright does not extend to the subject matter at all and P cannot complain even if particular expression was deliberately adopted. Court says this is a merger doctrine case. 
e. Merger Doc = ideas are unprotected, expression is protected, but where there is only one way to express an unprotected idea, then we cannot allow copyright over that way to say it because if we did, we would be creating a copyright over the practical use of the idea. When the expression is essential to the statement of the idea, the expression will also be unprotected, so as to insure free public access to the discussion of the idea. 

H. Lotus Development Corp v. Borland International Inc. (1996) (1st Cir.) (uncopyrightable method of operation) P. 228

a. Procedural Posture: The principal is that when you cannot decide it as if they denied the cert.

b. Facts: Lotus 123 is a spreadsheet program where users can perform accounting commands. Borland released a new program that had a new spreadsheet program that was to be better than Lotus, but it was a virtually identical copy of Lotus’s 123 menu command tree. Both Lotus and Borland sued one another. Borland did not copy any of Lotus’s underlying computer code. Borland only copies the words and structure of Lotus’s command hierarchy. This is not really about infringement of computer software; it is infringement over organization/arrangement of commands. Lotus is claiming they have a copyright in the arrangement of these commands. 

c. P = DC said there were other ways to use these commands instead of exactly copying Lotus. Held for Lotus. District court is saying there is no merger problem here because any number of alternative trees can be arranged, there can millions of menu trees by varying the commands employed. On appeal Borland did not dispute that it factually copied the words and arrangement of the Lotus menu command hierarchy. Rather Borland argues that it “lawfully copied the unprotectible menus of Lotus 123.” Borland contends that the lotus menu command hierarchy is not copyrightable because it is a system, method of operation, process, or procedure foreclosed from protection by 102(b). 

i. Borland argued this was the best way to use Borland’s product because it would be easy for people to switch from Lotus to Borland’s product. They wanted people to switch from Lotus to Borland and wanted to say that consumers could switch effortlessly because Borland can give consumers the layout of Lotus 123. 

d. Court of Appeals says you cannot use the Lotus 123 spreadsheet without the commands. Clearly part of the machine. 

e. R = Initial inquiry is whether the Lotus menu command hierarchy is a “method of operation” under 102(b). Court is likening the commands to the controls on a machine and the controls on a machine cannot be copyrightable. 

f. H: The Lotus menu command hierarchy is an uncopyrightable “method of operation.” The Lotus menu command hierarchy provides the means by which users control and operate Lotus 123. The fact that there may be many different ways to operate a computer program, or even many different ways to operate a computer program using a set of hierarchically arranged command terms, does not make the actual method of operation chosen copyrightable; it still functions as a method for operating the computer and as such is uncopyrightable. 
g. Lotus starts analysis with 102(b) first. Says because this is a method of op which is listed in 102(b), that it is not protectible so does not even do 102(a) analysis to see if its original etc. 

h. Concurrence: 

i. A new menu may be a creative work but over time its importance may come to reside more in the investment that has been made by users in learning the menu and in building their own mini-programs – macros – in reliance upon the menu. Better typewriter keyboard layouts may exist, but the familiar QWERTY keyboard dominates the market because that is what everyone has learned to use. The QWERTY keyboard is nothing other than a menu of letters. The value in the 123 Spreadsheet is that everyone uses it.

I. Mitel Inc v. Iqtel (1997) (10th Cir.) p. 236 

a. 10th Circuit says no 1st circuit has it wrong. 

b. Mitel court says that 1st circuit proceeded with 102(b) first and if find a method of operation then you are done, cannot be protected (Lotus); but 10th circuit said no start with 102(a) or 102(a) & (b) together to look to see if there is protectable expression, if so protect it, then ask would protecting it protect a method of operation, and if so then pull back protection (Mitel). 

i. Lotus stops after determining it is a method of operation. Mitel looks if it is an expression, if so protectible then looks at how much we have to cut back the copyright. 

ii. If Lotus means in the few cases where there is a method of operation, that we start with 102(b) first that is fine, but if it is saying just start with 102(b) and if there is anything here that it is on the list, it is not copyrightable then that makes no sense. Cannot start with the list on 102(b). Lotus would be ok if limited to just methods of operations. 

c. If have a method of operation question analyze like Lotus starting with 102(b) and also do analysis under Mitel starting with 102(a) and then looking if on the list. 
COMPILIATIONS, COLLECTIVE WORKS, AND FACTS 

A. Section 101 Definitions – Compilations: A compilation is a work formed by the collection and assembling of preexisting materials or of data that are selected, coordinated, or arranged in such a way that the resulting work as a whole constitutes an original work of authorship. The term “compilation” includes collective works. (p. 135)
B. Every collective work is a compilation but not every compilation is a collective work. 
a. A collective work v. compilation. An anthology is a collective work. A collective work is a compilation of pre-existing work, whether under copyright or not. Not every compilation is a collective work because a compilation may bring together things that are not themselves work; ex. a telephone book. Collective works are always a subset of compilation.
b. Collective works and derivative works represent the two types of CRs that are spun off of preexisting material. When there is work that is built from preexisting works, should determine if it is a derivative work or a compilation. 
i. A derivative work requires a process of recasting, transforming, or adapting one or more preexisting works. Whereas a compilation can just be bringing together preexisting works. 
C. Feist Publications, Inc. v. Rural Telephone Service (US SC – 1991) p. 136 (Facts not copyrightable, but compilations of facts can be because originality in how they are arranged) 
a. Facts: Rural Telephone is a certified public utility that provides telephone services in Kansas and is subject to regulations requiring it to issue an updated directory annually. The white pages list the name/numbers of subscribers and the yellow pages list business subscribers and featured ads. Directory is issued free of charge, revenue comes from the ads. Feist is a publishing company that publishes directories covering larger areas. Feist’s directory is much larger than Rural’s and covers 11 different areas. This directory is also circulated free of charge. The two compete for advertising. Rural obtains white page listings because it provides the telephone services, requiring people to apply to Rural to get a number. Feist is not a phone service, so it pays telephone companies to use its white page listings. Rural refused to license its listings to Feist which made Feist unattractive to advertisers bc listings were missing. Feist used Rural’s listings w/out Rural’s consent. This resulted in 1,309 of Feist’s 46,878 listings being exactly the same as Rural’s including 4 fake listings Rural included to detect copying. (Rural’s book only contained 7,700 listings.) Only 2.7% of Feist’s book was copied from Rural’s book, but 17% of Rural’s book was copied into Feist’s book. We care about the 17% from Rural’s that was copied into Feist’s. (In an infringement action, we care about how much of the Plaintiff’s work that the D took, not how much the of the D’s work was taken from the Plaintiff.)
b. P: Rural sued for CR infringement arguing Feist could not use the info contained in Rural’s white pages. Feist said this info is beyond the scope of CR protection. Lower court held for Rural bc courts have held that phone directives are copyrightable. Court of appeals affirmed. 
c. I = Does the CR in Rural’s directory protect the names, towns, and numbers copied by Feist? 
d. Rules: Facts are not copyrightable, but compilation of facts usually are because of origanility in selecting the arrangement. 
i. Originality: work independently created by the author and possesses at least some minimal degree of creativity. The requisite level of creativity is extremely low, even a slight amount will suffice “no matter how crude, humble or obvious it might be.” If the work is somehow original even if it is a compilation of facts it can get copyright protection, but the facts are not copyrightable. 
ii. Factual compilations may possess the requisite originality. Choices as to selection and arrangement if made independently by the compiler and entail a minimal degree of creativity are sufficiently original that Congress may protect such compilations through CR law. Thus, directories may be copyrightable. 
iii. Facts whether alone or as part of a compilation are not original and therefore may not be copywritten. A factual compilation is eligible for CR if it features an original selection or arrangement of facts, but the CR is limited the particular, selection or arrangement. CR does not extend to the fact. (this is a thin CR protection.) 
1. Difference between selection and arrangement: Selection deals with picking what the work consists of. Arrangement deals the order to place the things involved in the work (i.e. – alphabetizing a work.)
e. Three elements from section 101 compilation definition for a work to qualify as a copyrightable compilation: 
i. (1) The collection and assembly of pre-existing material facts, or data
ii. (2) The selection, coordination, or arrangement of those materials; and 
iii. (3) the creation, by virtue of the particular selection, coordination, or arrangement of an “original work of authorship.”
iv. Key is element 2, compilation author can only claim originality in the way the acts are presented. Principal focus should be on whether the selection, coordination, and arrangement are sufficiently original to merit protection. 
f. Not every collection of facts receives CR protection. Cr protects only the elements that owe their origin to the compiler – the selection, coordination, and arrangement of facts. 
g. H = The selection, coordination, and arrangement of Rural’s white pages do not satisfy the min. constitutional standards for CR protection – not copyrightable. The white pages are typical, alphabetical listings, devoid of even the slightest trace of creativity. The selection of listings could not be more obvious, it is a persons’ most basic info. Not creative enough to make it original. Nothing creative about alphabetical listings. Sweat of the brow is not enough to make something copyrightable. 
D. Rockford Map publishers: CR laws protect the work not the amount of effort expended. The input of time is irrelevant. 
E. Nash v. CBS Inc. (7th Cir. 1990) p. 149. 
a. F: Nash had a theory that John Dillinger was never killed by the FBI at the theater in 1934 and in actuality survived in CA until 1979 and that it was a man named Jimmy Lawrence died. Nash wrote “Dillinger: Dead or Alive?” and the Dillinger Dosier, and Blood Letters and Badman all based on this theory. In 1984 CBS broadcasted an episode of Simon & Simon called the Dillinger Print which asserted that Dillinger was not killed at theater in 1934. Nash sued CBS arguing the show violated his CRs in his books, bc it followed his version of the Dillinger escape. Lower court determined that the book’s CR material consists of Nash’s presentation and exposition and not historical events. Held for CBS saying the show did not appropriate any of Nash’s copywritten materials. D concedes that he copied, but all they copied were the facts found in the books. 
b. I = Did CBS use matter that the CR law protects and if so, did it take too much? 
c. If this was a fictional novel, translated into a screenplay, this would be a more difficult infringement case. Although the show is substantially original, it does not matter that almost all of the second author’s expression is new. “No plagiarist can excuse the wrong by showing how much of his work he did not pirate.” 
i. Once a P’s work has been held out to the public as factual, the author-plaintiff cannot then claim that the book is in actuality fiction & thus entitled to the higher protection allowed to fictional works. 
d. Court analysis: The show took from Nash’s work the idea that Dillinger survived & retired to the West Coast and employed many ingredients that Nash used to demonstrate that the dead man was not Dillinger. Nash does not portray his books as fiction. The first person to conclude Dillinger survived does not get dibs on history. Nash’s rights lie in his expression, but not in the naked truth. The show does not use any words from the books or take over Nash’s presentation; it employs a setting of its own invention w/ new exposition and development. Nash depicts facts. The only thing that could be protected here is the presentation of the facts, but not the facts themselves. CBS did no more than 102(b) permits. The show uses Nash’s analysis of history, but none of his expression. 
F. Wainwright Securities v. Wallstreet transcript corp. (1977) (2d Circ.) p. 153

a. Rule = what is protected is the manner of expression, the author’s analysis or interpretation of events, and the way he structured his materials and marshals facts, his choice of words and the emphasis he gives to particular development. 

b. H = Appellants did not distinguish between the events contained in the reports and the manner of expression used by respondents. Appellants appropriated almost verbatim the most creative and original aspects of the reports. Wainwright is making predictions, for example the estimated earnings per share. That is not a preexisting-facts. Wainwright does more than give preexisting facts, there is a selection of the preexisting facts, original expression prose, predictions as to the future – which is a judgment call about the future which is protectible. A lot in the report that is protectible. 

G. Scene of faire doctrine: The idea that in certain genres there are things that happen so stereotypically and all the time that they will never be the basis of CR liability. These things are so common to the genre, that they will never be used as the basis for liability. We do not worry about these because a scene of faire will almost never be original. 

H. Atari Games Corp v. Oman (1992) (D.C. Cir.)

a. F = Register declined to register videogame “Breakout” stating it was uncopyrightable. 

b. R = Even if the individual graphic elements of each screen are not copyrightable, Breakout would be copyrightable if the requisite level of creativity is met by either the individual screens or the relationship of each screen to the other and the accompanying sound effects.
I. CCC information v. Maclean Hunter Market Reports Inc. (2d Cir.) (1994) p.162 

a. Facts: Maclean Hunter has published the red book, car valuation book since 1911, 8 times a year, in different versions for 4 regions of the U.S. The valuations represent Maclean’s editor’s predictions based on a wide variety of informational sources, and their professional judgment of expected values for “average” vehicles for the upcoming 6 weeks in a broad region. The book says it is a supplement and not a substitute for expertise in a vehicle valuation. CCC provides customer w/ used car valuation thorough a computer database. Since 1988 it was loading major portions of the Red book onto its computer network and republishing Red book info to its customers in various forms, including in its vanguard valuation service and its valuation in the Blue Book. They provide its users w/ Red Book values standing alone and earns significant revenue through the sale of its services, in which it both directly and indirectly resells figures it copies from the Red Book. Numerous Redbook customers cancelled their subscription to purchase CCC. 

b. P = CCC brought action seeking a declaratory judgment that it incurred no liability to Maclean under CR laws. Maclean counter claimed. District Court found no infringement and held for CCC. 

c. I = what is the scope of protection afforded by the CR law to such compilations of informational matter? Does the Red Book have requisite originality?

d. Holding: Yes. Maclean’s valuations were neither reports of historical prices nor mechanical derivations of historical prices or other data. Rather they represented predictions by the Red book editors of further prices estimated to cover specified geographic regions. These predictions were based on professional judgment and expertise. Valuations are original creations of Maclean’s. 

e. Reasoning: The district court was simply mistaken in its conclusion that the Red Book Valuations were, like the telephone numbers in Feist, pre-existing facts that had merely been discovered by the Red Book editors. The valuations themselves are original creations of Maclean. (Each valuation itself however is not an individual work.) 

i. The valuations are not discovered facts. This connects to Wainwright which found that the predictions (judgments about the future) were protectible. 

ii. They are predictions here, but they are self-fulling predictions because the cars are the value that the Red book people think it is. That is why they seem so much like facts. 

f. Rule: the fact that an arrangement of data responds logically to the needs of the market for which the compilation was prepared does not negate originality. The use of logic to solve problems of how to best present info being compiled is independent creation. 

g. Merger doc application: When the expression is essential to the statement of the idea the expression also be unprotected, so as to insure free public access to the discussion of the idea. 

The importance of keeping ideas free from private ownership is far more important for ideas directed to the understanding of phenomena or the solving of problems than for those that merely represent the author’s taste or opinion and therefore do not materially assist the understanding of future thinkers. Merger doc does not and should not apply here. 
h. The copying here is extensive. CCC’s invocation of the merger doc to justify its contention that is has taken no protectible matter would effectively destroy all protection for Maclean’s compilation. The valuations copied by CCC from the RedBook are in the category of approximate statements of opinion by RedBook editors. The valuations explain nothing, describe no method, process, or procedure. CCC infringed bc Maclean has valid CR. 

J. Issue of copyrighted expression integrated into law: 
a. One way to handle this is to say this is now a fact, no longer an opinion or taste or judgment. Another way would be to have a separate doctrine, a gov’t law doctrine that says gov’t laws are not copyrighted. 

b. Ex: Georgia v. Public resources: State law annotations written by a private body but supported by the law fall under the no copyright rule under the Government Edicts Doctrine. This was commission appointed by the legislature so not really a private body.  

APPLIED ART/USEFUL ART 
A. Pictorial, Graphic and Sculptural Works – The problem of applied art/useful art 
a. Overview: When something has utility, it starts to feel like it moves away from copyright. Lotus – methods of operation not protected. Proctor and Gamble – no protection because it merged into the rules for a game. Feist – no originality in a database of facts except for in the selection or arrangement of the facts. Copyright in a pictorial, graphic, or sculptural work will not be affected if the work is employed as the design of a useful article and will afford protection to the copyright owner against the unauthorized reproduction of her work in useful as well as non-useful articles. 

b. Scope of CR protection for a useful item:
i. Mazer v. Stein (1954) p. 263 
1. Statuette of a woman and this figurine was integrated into the post or the long part of a lamp (this is called the “Bolognese Dancer”). Court decided this could be protected as a work of art. 
2. A work of art remains copyrightable even after it has been incorporated in the design of a useful article. 
3. Examples: Works of artistic craftsmanship, in so far as their form, but not their mechanical or utilitarian aspects are concerned, such as artistic jewelry, enamels, glassware, and tapestries, as well as all works belonging to the fine arts, such as paintings, drawings and sculpture. 
c. Section 101: Definitions p.267 

i. Pictorial, graphic, and sculptural works include: two-dimensional and three-dimensional works of fine, graphic, and applied art, photographs, prints and art reproductions, maps, globes, charts, diagrams, models, and technical drawings, including architectural plans. Such works shall include works of artistic craftsmanship insofar as their form but not their mechanical or utilitarian aspects are concerned. 
ii. The design of a useful article, shall be considered a pictorial, graphic, or sculptural work only if, and only to the extent that, such design incorporates pictorial, graphic, or sculptural features that can be identified separately from, and are capable of existing independently of, the utilitarian aspects of the article. 

iii. A useful article is an article having an intrinsic utilitarian function that is not merely to portray the appearance of the article or to convey information. A useful article must do something mechanical or utilitarian that is different than conveying information. 
iv. Mrs. Butterworth – can her sculptural features be identified separately from, and are capable of existing independently of, the utilitarian aspects of the article? (Likely, no, but could be seen like lamp dancer.)
v. The item that you start with for these types of analyses may determine whether it is separable or not

d. Section 113 – Scope of exclusive Rights in Pictorial, Graphic, and Sculptural Works. (The blueprint provision)
i. (b) CR does not extend to the useful article itself but only protects the artwork/pictorial/sculpture elements connected with the useful article. Cannot use a copyright in the blueprint (of the chair) to leverage backwards to get more CR protection in the physical chair than you could get. Copyright in a pictorial, graphic, or sculptural work, portraying a useful article as such, does not extend to the manufacture of the useful article itself.

1. Chair Ex: Blueprints for the chairs are not useful articles. The blueprints have a full range of 106 rights. An owner of the blueprint may argue that the chair is a derivative work on the pictorial copyrighted blueprint.

ii. (c)  [Exception to the 106 protections] this provision says even though we will treat things like the Bolognese dancer as a sculptural work, because it is a useful article (it’s a lamp), the 106 rights that attach to the lamp will not prevent pictures of the lamp from being used in advertisements. 113 (c) creates an exception. You get the full reigns of 106 rights if you are in the useful article category, but you cannot stop someone from using pictures of the useful article in commentaries, newspapers advertisements.
iii. Masks are considered artwork and clothing is usually considered a useful article. 

1. Courts have concluded that Halloween masks are principally decorative and are not useful articles. This does not mean that nothing in clothing will ever be protected by copyright. 
e. Star Athletica L.L.C. v. Varsity Brands, Inc. (2017 S. Ct)
i. F: Varsity brands makes cheerleading uniforms and have over 200 CRs for their two-dimensional designs on the surface of their uniforms. Star Athletica also makes and markets cheerleading uniforms. Varsity sued Star for infringing on 5 designs. 
ii. P: District court entered summary judgment for Star on the ground that the designs did not qualify as protectable pictorial, graphic, or sculptural works – said the designs were not physically or conceptually separated from the utilitarian function of the uniform. C of A reversed holding that the graphic designs were separately identifiable because the designs and a blank cheerleading uniform can appear side by side – one as a graphic and one as a cheerleading uniform; said designs were capable of existing independently bc they could be incorporated onto the surface of different types of garments or hung on the wall and framed as art. 
iii. Rule: “pictorial, graphic, or sculptural features,” of the “design of a useful article” are eligible for copyright protection as artistic works if those features (1) can be identified separately from, and (2) are capable of existing independently of, the utilitarian aspects of the article.”
1. Under the first requirement the decision maker need only be able to look at the useful article and spot some two- or three-dimensional element that appears to have pictorial, graphic, or sculptural qualities 
2. Under the second requirement the decisionmaker must determine that the separately identified feature has the capacity to exist apart from utilitarian aspects of the article 
a. If the feature cannot exist as a pictorial, graphic, or sculptural work once separate from the useful article than it is not a pictorial, graphic, or sculptural feature of that article, but rather one of its utilitarian aspects. To qualify as pictorial, graphic, or sculptural work on its own, the feature cannot itself be a useful article or “an article that is normally part of a useful article.”
3. Sections 101 and 113(a) make clear that CR protection extends to pictorial, graphic, and sculptural work regardless of whether they were created as freestanding art or as features of useful articles. A feature of the design of a useful article is eligible for copyright if, when identified and imagined apart from the useful article, it would qualify as a pictorial, graphic, or sculptural work either on its own or when fixed in some other tangible medium. 
iv. I: The ultimate separability question is: whether the feature for which CR protection is claimed would have been eligible for copyright protection as a pictorial, graphic, or sculptural work had it originally been fixed in some tangible medium other than a useful article before being applied to a useful article?
1. This is consistent with Mazer, can imagine that the Bolognese dancer would have been protected by itself. Think of decals on a bus, that work is protected before it is put on a useful article, i.e. the bus. 
v. H: that an artistic feature incorporated into the design of a useful article is eligible for copyright protection only if the feature (1) can be perceived as a two or three dimensional work of art separate from the useful article and (2) would qualify as a protectable pictorial, graphic, or sculptural work – either on its own or fixed in some other tangible medium of expression – if it were imagined separate from the useful article into which it is incorporated. 
vi. Court Analysis: The only feature eligible for CR protection is the two-dimensional work or art fixed in the tangible medium of the uniform fabric. Designs on uniform surface satisfy reqs. and are Copyrightable. Varsity can only prohibit the reproduction of the surface designs in any tangible medium of expression – a uniform or otherwise, but it cannot prohibit any person from manufacturing a cheerleading uniform of identical shape, cut, and dimensions to the ones on which the decorations appear. 
1. A useful article need not remain after the artistic feature has been imaginatively separated from the article, and as such the distinction between physical and conceptual has been abandoned.
2. Design patent and copyright are not mutually exclusive.
vii. Analysis: One can identify the decorations on the uniforms as features having pictorial, graphic or sculptural qualities. If the designs were pulled from the uniforms and placed in another medium, for example on a painter’s canvas, they would qualify as two-dimensional works of art. Pulling the designs and decorations from the uniform and applying them in another medium would not replicate the uniform itself. The decorations are therefore separable from the uniform and eligible for CR protection. 
1. Separability example: a design etched or painted on the surface of a guitar. If that entire design is imaginatively removed from the guitar’s surface and placed on an album cover, it would still resemble the shape of a guitar. But the image on the cover does not “replicate” the guitar as a useful article. Rather, the design is a two-dimensional work of art that corresponds to the shape of the useful article to which it was applied. (this is in response to the dissent.)
2. Something does not lose CR protection because it was designed to track the dimensions of the surface on which it was created. 
3. The focus of the separability inquiry is on the extracted feature and not on any aspects of the useful article that remain after the imaginary extraction. The statute does not require the decisionmaker to imagine a fully functioning useful article without the artistic feature; it requires that the separate feature qualify as a non-useful pictorial, graphic, or sculptural work on its own. The statute does not require that the imagined remainder be a fully functioning useful article at all, much less an equally useful one. The statute does not require that we imagine a non-artistic replacement for the removed feature to determine whether that feature is capable of independent existence.  
4. Statute protects applied art. Applied art is art “employed in the decoration, design, or execution of useful objections” or “those arts or crafts that have a primarily utilitarian function, or the designs and decorations used in these arts.
5. An artistic feature that would be eligible for CR protection cannot lose that protection simply because it was first created as a feature of the design of a useful article, even it makes that article more useful. 
CHARACTER PROTECTION 
A. Overview: Characters are extremely valuable things – this created a pressure on the legal system to protect characters almost on their own. However, the legal system is arranged such that characters are not listed as works in section 102. Characters are only protectible elements of protectible works. 
a. (On exam analyze under all three tests – if in 9th cir. def need sufficiently delineated and story being told tests) 

b. Test 1 (Dominant Test): If the characters are well developed characters, sufficiently delineated characters, they can be protected. (Nichols v. Universal Case/Anderson v. Stallone/ MGM v. American Honda Motors)
c. Test 2 (minor test): Story being told – is the Character the story being told? (WB v. CBS 9th Cir/ Anderson v. Stallone/ MGM v. American Honda Motors). Characters like Tarzan who attract an audience not to see the surrounding story but to see their heroes at work
d. Three Part test to determine whether a character in a comic book, motion picture, or tv program is entitled to CR protection (DC Comics v. Towle 9th Cir.)
i. Character must generally have physical as well as conceptual qualities 

ii. Characters must be sufficiently delineated to be recognizable as the same character whenever it appears.

1. It must display consistent identifiable character traits and attributes, although the character need not have a consistent appearance.  

iii. Character must be “especially distinctive” 

1. Cannot be a stock character such as a magician in standard garb. 

2. We do not require copyright expression to be “unique”

3. Especially distinctive standard: 

a. Characters must be sufficiently delineated and Display consistent widely identifiable traits. 
e. When earlier characters fall into the public domain, only the earliest version of the character falls into the public domain. Ex: Steamboat Willy Micky Mouse v. Mickey Mouse today. 
f. Nichols v. Universal Pictures 2d (1930) p. 311 
i. H = the less developed the characters the less they can be copyrighted. 

ii. This case sets out that there could be copying of a literary work without copying the actual prose of the work. Could have copyright infringement over plots without out literal copying of words. Same could be true as to characters. 

iii. Test 1 (Dominant Test): If the characters are well developed characters, sufficiently delineated characters, they can be protected. 

g. WB v. Colombia Broadcasting System (9th Cir. 1954)
i. F: Hammett – author of the Maltese Falcon, Knopf – publisher of it in a magazine/book, conveyed in 1930 to WB certain defined exclusive rights and a CR assignment to use the Maltese Falcon in movies, radio, and TV. In 1941 WB released a successful film starring Humphrey Bogart as Sam Spade. In 1946 Hammett granted to CBS the right to use Sam Spade along w/ other Maltese Falcon characters in CBS’s radio programs, except for use in the Falcon story. WB sued CBS, Hammett and Knopf for CR infringement of their rights to use the Falcon story and its characters. 

ii. H: It was clear the agreement between Hammett & WB was not for the exclusive use of the characters outside the Falcon Story. 

iii. Analysis: If Congress had intended that the sale of the right to publish a CR story would foreclose the author’s use of its characters in subsequent works for the life of the of the CR, it would seem Congress would have made specific provision, therefore. If we allow authors to contract away the author’s use to their character, we would stall and repress creativity because the author would no longer have tools available for expression for the character created. 

iv. Test 2 (minor test): Story being told – is the Character the story being told? 
v. H = the assignment did not prevent the author from using the characters from the story, in other stories. “The characters were vehicles for the story told and the vehicles did not go w/ the sale of the story.”
h. Anderson v. Stallone (C.D. Cal 1989) p. 313
i. Facts: Stallone wrote and starred in Rocky 1,2,3. On a promotional tour for Rocky 4 in May of 1982, Stallone would often tell the press his idea for the Rocky 4, the idea varying only slightly each time he told it. In June 1982, after watching Rocky 3, Anderson wrote a 31-page treatment for Rocky 4, hoping Stallone and MGM would use it. Anderson’s treatment only took characters from the earlier Rocky movies. Anderson later discussed the treatment w/the president of MGM. In April of 1984, Anderson’s lawyer wrote MGM seeking compensation for the alleged use of the treatment in Rocky 4. 
ii. Anderson sues Stallone for Rocky 4 for infringement of his treatment. Anderson is claiming that Rocky 4 is an unauthorized derivative work of his treatment. To make that claim Anderson needs a copyright of the treatment. But the treatment itself is a derivative work on the prior Rocky movies, and to get a copyright in the derivative work Anderson needed prior legal authorization/permission or CR in public domain, to make the derivative work. Anderson did not have authorization to prepare the derivative work and he doesn’t have a copyright. Anderson can still win if he can show he did not take any protectible elements of the Rocky films. Since he only took the characters, he needs to show the characters are not protected. 
iii. P: This action was filed in Jan. 1987. Court found Anderson’s script uncopyrightable bc the Rocky Characters developed in Rocky 1, 2, 3 constitute expression protected by CR independent from the Story and that Anderson’s treatment was an infringing derivative work based on those copyrightable characters; and that the unlawful use of the those characters forfeited Anderson’s CR by virtue of 103(a) of the CR Act. The elements in Rocky 4 were not substantially similar to the elements in Anderson’s treatment. 

iv. Reasoning: If any group of movie characters is protected by copyright, surely the Rocky characters are protected from bodily appropriation into a sequel which merely builds on the relationships and characteristics which these characters developed in the first three Rocky Movies.  Court uses BOTH tests: the sufficient delineated test and the story being told test. 
v. H: The Rocky characters are one of the most highly delineated groups of characters in modern America. The physical and emotional characteristics of the Rocky characters were set forth in tremendous detail in the three Rocky movies before Anderson appropriated the Characters for his treatment. The Rocky characters are delineated so extensively that they are protected from bodily appropriation when taken as a group and transposed into a sequel by another author. The same evidence that supports the finding of delineation is so extensive that it also warrants a finding that the Rocky Characters “constituted the story being told” in the first three Rocky Movies. The Rocky characters were so highly developed and central to the three movies made before Anderson’s treatment that “constituted the story being told.” The focus of the movies was the development of the Rocky characters.

vi. Easiest evidentiary way to show that the character is the story being told – the fact that the movie is named after the character. 

i. Metro-Goldwyn-Mayer Inc. v. American Honda Motor (C.D. Cal 1989) p. 316
i. F: Car commercial w/ James Bond type characters driving a car and releasing the roof when a villain came on top of car and they drive off safely. 

ii. H: The court concluded that both the “story being told” and the “fully delineated” tests were satisfied by the James Bond character, with “characters visually depicted in a television series or in a movie” being entitled to more protection then purely literary characters. 

iii. R: Court compared Bond to Characters like Tarzan who attract an audience not to see the surrounding story but to see their heroes at work, for the “story being told” test. For the “fully delineated” test the court noted similarities in how the characters looked and acted. 

j. DC Comics v. Towle (9th Cir. 2015) p. 317 

i. F: Towle makes full-size drivable replicas of the bat-mobile. D.C. comics alleges that the car infringes its copyright in the comic book images of the bat mobile. The bat mobile has been depicted in numerous TV shows and Motion pictures. The 1966 Adam West Series Batman and the 1989 Michael Keaton Batman are relevant to this case. The batmobile in 1989 was physically distinct from the vehicle shown in the comics and the 1966 show. However, the court in that case emphasized that the bat mobile in that picture reatained a bat like appearance. The court held that the batmobile although sometimes changing in appearance is always “depicted as being swift, cunning, strong, and elusive” and is even portrayed as Batman’s sidekick, if not an extension of Batman’s own persona. 
ii. I: is the Batmobile entitled to CR protection? Characters are protectible elements of protected works. Q here is can the bat mobile be protected as protectible element of protected works. 
iii. Could look at this car and say it is a Useful article – are their protectible elements of it? Are there pictorial elements that can be separated? It would have protectible elements. 
iv. One big Wrinkle here is that the bat mobile changes over time. DC comics is suing on the Batmobile as a protected element from the Comics not the audiovisual. The comic books produced the derivative works of the 3d expression which was then used in the audio-visual works in 1966/1989 and Towle copied some of those so the derivative works infringes all the way back to the bat mobile from the comic. Court says the presence of distinctive qualities apart from visual appearance can diminish or even negate the need for consistent visual appearance.

v. Rule: Three Part test to determine whether a character in a comic book, motion picture, or tv program is entitled to CR protection

1. Character must generally have physical as well as conceptual qualities 

2. Characters must be sufficiently delineated to be recognizable as the same character whenever it appears.

a. It must display consistent identifiable character traits and attributes, although the character need not have a consistent appearance.  

3. Character must be “especially distinctive” 

a. Cannot be a stock character such as a magician in standard garb. 

b. We do not require copyright expression to be “unique”

c. Especially distinctive standard: 

i. Characters must be sufficiently delineated and Display consistent widely identifiable traits. 

vi. Even when a character lacks sentient attributes and does not speak, it can be a protectible character if it meets this standard. 

k. Gaiman v. McFarlane (7th Cir 2004) p. 320
i. F: McFarlane wrote the series Hellspawn w/ a character Al Simmons who is a Hellspawn. McFarlane invited 4 writers to help him with his script, one being Gaiman. Their K was oral, with no talk of CR or compensation for Gaiman. In Gaiman’s script, he introduced three new characters and McFarlane drew them. The script was a huge success and McFarlane paid Gaiman $100,000. 
ii. P: Gaiman is seeking an accounting saying he is co-owner of copyrightable characters. McFarlane is arguing characters are not copyrightable, so he does not owe Gaiman anymore for the Characters. He argues the characters are stock characters. A stock character is a “scenes a faire.”

iii. I = Protection of the character Cogliostro (the character written by Gaiman and drawn by McFarlane.) 
iv. Scenes a faire – CR owner cannot prove infringement by pointing to features of his work that are found in the D’s work that are so rudimentary, commonplace, standard or unavoidable that they don’t serve to distinguish one work w/in a class of works from another. If the standard features could be used to prove infringement, the net of liability would be too wide. It would be too difficult to write successful works of fiction w/out negotiation for dozens or hundreds of CR licenses even though such stereo-typed characters are the products not of the creative imagination but of simple observation of the human comedy. 
v. Court says the sufficiently delineated test is dominate, and the story being told is not the best test. 
vi. Holding: Cogliostro’s age, his title, what he knows, and says, his name, and his faintly mosaic facial features combine to create a distinctive character. No more is required for a character CR. Although Gaiman’s verbal description of Cogliostro may well have been a stock character, once he was drawn and named and given speech he became sufficiently distinctive to be copyrightable.
vii. There is a difference between a character in literary and graphic expression. The description of a character in prose leaves much to the imagination even when the description is detailed. A reader of unillustrated fiction completes the work in his mind; the reader of a comic book or viewer of a movie is passive. A visually represented character will almost always be sufficiently delineated. 
B. Recap of Character Protection 

a. Nichols v. Universal: Sufficient delineation test 

i. If a character is sketched out or barely mentioned, but if it is fully described carefully laid out character and sufficiently delineated it can be copyrighted. 

b. Warner Bros. v. CBS: “the story being told” test 

i. No protection of characters unless the character IS the story being told 

c. Anderson v. Stallone: 

i. An unauthorized derivative work of Stallone’s characters, so no copyright in the derivative work. Only way for Anderson to have his own copyright was to prove that he took no original expression from Stallone. 

ii. Anderson argued the characters from the Rocky pictures were not protected. The court stated that they were protected. The court used both tests because they were not sure which one was the correct test in the jurisdiction and under both test it concluded that the Rocky Characters were sufficiently delineated and were the story being told. 

d. D.C. Comics v. Towle

i. Lays out a three-part test 

1. Character must generally have physical as well as conceptual qualities 

2. Characters must be sufficiently delineated to be recognizable as the same character whenever it appears.

3. Character must be “especially distinctive” 

e. If arguing to the 9th circuit would be helpful to argue both tests, sufficiently delineated, and story being told. 

f. Mickey Mouse example: 

i. Even as we say characters are copyrightable, what we are saying is that characters are protectible expression in copyrighted works. Characters do not have independent CRs. They are only protected as protectible expression in CR work. And with a character that appears and changes over time, that becomes very important. When SteamBoat Willy falls into the public domain, that mickey mouse is the public domain, but the Mickey Mouse from Fantasia will still be protected. 

ii. In the first iteration of Superman, Superman could not fly. When that first Superman works goes into the public domain the unflying Superman goes into the public domain. 

iii. Only new originality is protected by the CR. 

iv. Disney trademarked Steamboat Willy because they knew the CR would run out on Steamboat Willy. 
INFRINGEMENT OF COPYRIGHT
A. Overview: An infringer is anyone who violates any of the exclusive rights of the copyright owner as provided in sections 106 through 122. 
a. The rights in 106 are negative rights, used to stop other people from doing things. Does not necessarily give you a guaranteed right to do something. 
i. Ex: Painter sells painting to museum. CR remains with the artist. Museum is possession of the physical chattel. Say artist wanted to license the painting for a poster and needed someone to go into the museum to take a picture of the painting the museum could say no. 
b. Reproduction in violation of 106 occurs when the work is fixed in a tangible form that is “sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise communicated for a period of more than transitory duration.” The showing of images on a screen or the tube would not be a violate.

c. Section 101 Definition of Copies: “copies” are material objects, other than phonorecords, in which a work is fixed by any method now known or later developed, and from which the work can be perceived, reproduced, or otherwise directly communicated, either directly or with the aid of a machine or device. The term “copies” includes the material object, other than a phonorecord, in which the work is first fixed. 
i. Applies to everything that happens on the internet in essence. 

ii. Every time you back up your hard drive to the cloud, think about how many copies of copyrighted work is being uploaded. For all your own personal works you have approved the reproduction for storage. But the internet is a vast infringement machine. 
d. Arnstein Infringement rule: 1) that D copied from P’s copyrighted work and 2) that the copying (assuming to be proved) went so far as to constitute improper appropriation.
i. Prong 1: Have to show COPYING:

1. Direct evidence: (a) admission, (b) other direct evidence

2. Circumstantial evidence: (a) access [and] (b) similarity ["probative similarity"]
ii. Prong 2: you have to show that what was COPIED constituted IMPROPER APPROPRIATION

1. "substantial similarity in protectible elements”

2. The ordinary observer unless, he set out to detect the disparities, would be disposed to overlook them, and regard their aesthetic appeal as the same. That is enough; (Peter Pan) 
3. whether a lay observer would recognize the alleged copy as having been appropriated from the CR work (Steingberg)
4. Substantial similarity does not require identity and duplication
iii. Analyzing PRONG 1 – Circumstantial evidence of copying: focusing on circumstantial evidence
1. Arnstein (2d cir.) court says it's some combination of access and similarity, but if similarity is so strong, you don’t need proof of access 

a. 2nd circuit: access could be zero if a certain amount of similarity is high enough 

2. Gaste v. Kaiserman (2nd circuit, 1988)

a. They're willing to find evidence of copying even without access when the two works are exceptionally close

3. Selle v. Gibb (7th circuit, 1984)

a. Striking similarities not enough without some other evidence that would establish some access (access cannot be zero)

4. It's theoretically possible for someone to recreate something someone has created the principal position on originality 

a. Conflicts with common sense notions when we look and say these two poems are exactly alike, it’s hard to believe that they were each independently created 

b. 2nd circuit takes this commonsense position (if it's absolutely striking, then no access required) 

c. 7th circuit says it could be exactly same, indep created, so must show some access 

iv. Analyzing PRONG 2 – Substantial Similarities: To prove CR infringement, P must show that D copied the work and that the copying was illicit. P must demonstrate that substantial similarities exist between the works. Substantial similarity in the works must go to their expression, not merely to their facts or ideas. 

1. Similarities of facts or ideas may be probative of the existence of copying 

a. So, in the test, circumstantial copying is (1) access, and (2) probative similarity. Whereas improper appropriation is substantial similarity in protected expression 
v. Probative similarity (for Prong 1) requires only the fact that the infringing work copies something from the copyrighted work (first step) (Ringgold v. Black Entertainment Television) 
vi. Substantial similarity (for Prong 2) requires that the copying is quantitatively and qualitatively sufficient to support the legal conclusion that infringement (actionable copying) has occurred (second step) 
1. The qualitative component concerns the copying of expression, rather than ideas. The quantitative component generally concerns the amount of the copyrighted work that is copied, a consideration that is especially pertinent to exact copying 

a. In cases involving visual works, the quantitative component of substantial
B. Arnstein v. Porter (2d Circuit 1946, cert, denied U.S. 1947) (brightspace)
a. F: P appearing pro se brought this suit against D for infringement of D’s copyrights to several musical compositions, and infringement of his rights to other uncopyrighted musical compositions and wrongful use of the titles of others. P alleged that D plagiarized several of his songs, many of which were published, had copies sold, had been performed on public radio and/or copies of the songs were sent to producers and publishers. However, P presented no direct proof that D knew of any these songs/compositions. Plaintiff alleged that D had people spying on him and that D had people ransack P’s room. Defendant moved for summary judgment and for dismissal of the action on the ground of “vexatiousness.” District court judge granted SJ for the D. Appellate court reverses.
b. I: whether the lower court, under rule 56 properly deprived P of a trail of his copyright infringement action? 
c. Infringement: 1) that D copied from P’s copyrighted work and 2) that the copying (assuming to be proved) went so far as to constitute improper appropriation.
i. First you must show that D copied, and that what was copied was original expression and then that enough was copied that it crossed the threshold of appropriation. 
ii. Prong 1: Copying is established by either direct evidence, i.e. D admitted that they copied, or there is circumstantial evidence of the copying:
1. Evidence of element 1 may consist of the following: (a) defendant’s admission that he copied; OR
2. Circumstantial evidence components: Evidence of access and Some Similarities.
a. If there is only proof of access but no similarities, then no amount of evidence of access will suffice to prove copying. If there is no similarity it does not matter how much access the D had to the works. 
b. If the evidence of access is missing, if the similarities are SO similar there can still be evidence of copying. “If evidence of access is absent, the similarities must be so striking as to preclude the possibility that plaintiff and defendant independently arrived at the same result.
3. Court says there can similarities that are so extensive and so striking the justify an inference of copying and improper appropriation. 
4. Court’s analysis of prong 1 copying: After listening to the compositions as played in the phonograph recordings submitted by defendant, we find similarities; but we hold that unquestionably, standing alone, they do not compel the conclusion, or permit the inference, that defendant copied. The similarities, however, are sufficient so that, if there is enough evidence of access to permit the case to go to the jury, the jury may properly infer that the similarities did not result from coincidence. D had some access because some of P’s albums were sold in large quantities.  
5. Adequate proof of copying is not enough because there can be permissible copying – whether a D unlawfully appropriated is a Q of fact
iii. Only if copying is established does the second element get analyzed. Where there is no copying, there can be no infringement. 
iv. Prong 2 improper appropriation: The D must have taken protectible expression. Have to show that what the D copied was protectible expression. 
1. If there is evidence of copying, then the trier of facts must determine whether the similarities are sufficient to prove copying. 
2. Court’s Analysis of Prong 2 improper appropriation: This is a question for the jury or the normal audience – proper analytic tool is what would the audience think? The question, therefore, is whether defendant took from plaintiff’s works so much of what is pleasing to the ears of lay listeners, that defendant wrongfully appropriated something which belongs to the Plaintiff. – this is for the lay-viewers not experts. Experts are not the determinants. 
a. The test is the response of an ordinary lay hearer;
v. In some instances, similarities may be so striking and extensive between the works as both to justify an inference of copying and to prove improper appropriation. 
vi. Copying and improper appropriation are issues of fact.  

d. H: As to copying, there are similarities between the works, but the Court holds that standing alone, they do not compel the conclusion or permit the inference that defendant copied. However, the similarities are such that if there is enough evidence of access to permit the case to go to the jury, the jury may properly infer that the similarities did not result from coincidence. SJ was proper if D absolutely did not have access to P’s compositions; however, as credibility is involved, a genuine issue of material fact exists as to whether D had access. Thus, granting SJ was improper. 
C. Sound Recordings (329-334) 

a. Overview:

i. Musical composition = song in sheet music. This is the music fixed in a tangible medium of expression

ii. Sound Recordings = The recorded performances of music.
1. A copy of the sound recording in the statute is called a phonorecord 

2. Source of originality is in the musician’s performance and in the activities of the sound engineer or the sound producer in the terms of capturing and organizing the sounds. 

3. Sound recordings can protect things besides musical compositions, for example recording of bird calls, rustling leaves, subway sounds etc.; these types of things may have sufficient originality to be protected based on what the sound engineer does. 

4. They are always derivative works of compositions. 
5. Bing Crosby White Christmas Example: Think of songs you know that multiple people have done recordings of. 
6. The copyrightable work comprises the aggregation of sounds and not the tangible medium of fixation. 
iii. Typically, the right holder of the composition is not the same right holder of the sound recordings. Need to keep in mind the difference between musical composition and sound recordings because they are separate works with separate copyrights and potentially separate owners and potentially separate legal rules.  
iv. Whether recorded in an audible format or in notation, the musical composition exists as a copyrighted work apart from its medium of fixation. The sound recording evidences the composition, but in copyright terms it is also a work in its own right, assuming the performance or process of recording it demonstrates sufficient originality. The CR elements will usually, though not always, involve “authorship” both on the part of the performer and the producer. 

1. Ex: CR will protect a sound recording of Mozart’s 41st symphony, not on account of the musical composition (which is in the public domain), but because of the authorship manifested in playing of the orchestra and the engineering of the recording 

v. You can fix a musical composition for the first time in a musical recording and not on a sheet music; for example, Jazz. Today when you want to register a CR you can send in the sheet music or the sound recording. When you send in the sound recording you are sending the work which is the new musical composition and a work which is the sound recording of the new musical composition. 

vi. Have a CR in the musical composition and then layer on a CR for the sound recordings

vii. What counts as infringement of a composition follows regular rules for infringement of movies, books etc. But infringement of a sound recording is hotly debated. 
b. Newton v. Diamond (9th Cir. 2003) pg. 330 (case about what goes into the CR for the sound recording and what goes into the CR for the musical composition.) 

i. F: Plaintiff James W. Newton is an accomplished flautist and composer. In 1978 he composed the song “choir” a piece for flute and voice. In 1981, Newton performed and recorded “choir” and licensed all rights in the sound recording to ECM records for $5,000. (They only got the CR for the sound recording, Newton still had CR in composition). The license covered only the sound recording, and it is undisputed that Newton retained all rights to composition of “Choir.” Defendants and appellees include the members of the Beastie Boys, and their Business associates. In 1992 BB obtained a license from ECM Records to use portions of the sound recording of “choir” in various renditions of their song “pass the mic” in exchange for a one-time fee of $100. They did not obtain a license from Newton to use the underlying composition. BB had rights to the sound recording but not the musical composition. The portion of the composition at issues consists of 3 notes, and lasts 6 seconds on the BBs licensed sound recording. BB repeated this 6 second sample as a background element throughout “pass the mic” so it appears 40 times in various renditions of the song. 
ii. Rule: sound recordings and their underlying compositions are separate works with their own distinct copyrights. 
iii. I: Because BB licensed the sound recordings the inquiry is confined to whether the unauthorized use of the composition itself was substantial enough to sustain an infringement claim? Court must filter out the licensed elements of the sound recordings to get down to the unlicensed elements of the composition. 

iv. R: Whatever CR interest Newton obtained in this “dense cluster of pitches and ambient sounds” he licensed that interest to ECM records and ECM records in turn licensed that interest to BB. Having licensed away his interest in the sound recording of his performance, Newton’s only claim is for a violation of his rights in the three-note sequence transcribed in the composition. The court thinks only those 3 notes were part of the composition and that the musical instructions/effects were part of the sound recordings. 

v. H: Court isolated the “choir” composition devoid of the unique performance elements found only in the sound recording and found that the taking from the composition was de minimis, and there for not actionable. Majority says that Newton transferred the sound recordings, all that is in the musical comp is the three notes; the dissent says that the score gives instructions about how to play the song. The disagreement here is what constitutes the musical composition. Where do we draw the line between the musical sound recordings and the compositions? 

vi. Dissent: 

1. R: The comp standing alone even w/ those features filtered out is distinctive enough for a jury to reasonably conclude that an average audience would recognize the appropriation of the sampled segment and therefore the use was not de minimis. Even passages w/only a few notes may be qualitatively significant. 

2. There is a special playing technique in the score/musical comp. The components of the composition in this particular combination are not found anywhere else in notated music literature, and they are unique and distinctive in their sonic/musical result. This is how Newton wrote it to be played this way, it’s not just how he played it. So that is part of the musical composition.
c. Bright Tunes Music v. Harrisongs
i. Original song here: "He's So Fine" by Ronald Mack (1962)

ii. Going through the Arstein formula:

1. Prong 1: 

a. Copying? No direct evidence. Must prove copying by circumstantial evidence. Combination of access + similarity

b. Access: Court says there was access bc the song was very popular and on the charts, so good chance that George Harrison had access

2. Prong 2: 

a. Similarity: While the motif of He’s So Fine is not novel, the four repetitions of B, is a highly unique pattern. In addition, in the second use of the motif B series, there is a grace note inserted. My Sweet Lord followed the same Motif in A four times, followed by Motif B, repeated three times not four. In place of He’s So Fine’s fourth repetition of Motif B, My Sweet Lord has a transitional passage of musical attractiveness of the same approximate length with the identical grace note in the identical second repetition. The harmonies of both songs are identical. 
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c. This is what court is saying is the similarity btwn the two songs
3. This shows the doctrine of subconscious copying: if it is established you have access to P’s work, and there is similarity that establishes copying, and substantial similarity to protectable expression, you can be liable for infringement, even if you swear that you didn’t copy, and you genuinely believe you didn’t copy.
iii. H: court fins for plaintiff on the issue of plagiarism.
D. MORE INFRINGEMENT CASES
a. Ty v. GMA Accessories (7th circuit, 1997) p. 646 (addressing circumstantial evidence of copying)
i. Ty Squealer and GMA Preston pig toys 

ii. Where there is not anything preexisting that could have been used to inspire both works, a similarity "that is so close as to be highly unlikely to have been an accident of independent creation is evidence of access.
iii. This case introduces question of evidence as to whether independent creation is possible: what was existing out in the world before? ere there stuffed flat pigs before? 
iv. Access (and copying) may be inferred when two works are so similar to each other and not to anything in the public domain that it is likely that the creator of the second work copied the first, but the inference can be rebutted by disproving access or otherwise showing independent creation.
b. Ringgold v. Black Entertainment Television (2d. cir 1997) p. 649
i. P authorized poster to be made of his quilt. The poster appeared on a tv show, and π sued the tv show. 

ii. There is no question of copying. (first prong of Arnstein test done) 

iii. (second prong) The dispute here: the Ds say the use is de minimis (appeared for 1-4 seconds total) 

1. Difference between factual copying and actionable copying:At first glance, it might seem odd to pursue an inquiry as to “substantial similarity” even after copying as a factual matter has been established. However, the superficial anomaly reflects only a lack of appreciation of the difference between factual copying and actional copying. The former (probative similarity) requires only the fact that the infringing work copies something from the copyrighted work; the latter (substantial similarity) requires that the copying is qualitatively sufficient to support the legal conclusion that infringement (actionable copying) has occurred. The qualitative component concerns the copying of expression, rather than ideas, a distinction that often turns on the level of abstraction at which the works are compared. 
2. The former (probative similarity) requires only the fact that the infringing work copies something from the copyrighted work (first step)
3. The latter (substantial similarity) requires that the copying is quantitatively and qualitatively sufficient to support the legal conclusion that infringement (actionable copying) has occurred (second step) 
a. The qualitative component concerns the copying of expression, rather than ideas. The quantitative component generally concerns the amount of the copyrighted work that is copied, a consideration that is especially pertinent to exact copying 

b. In cases involving visual works, the quantitative component of substantial similarity also concerns the observability of the copied work – the length of time the copied work is observable in the allegedly infringing work and such factors as focus, lighting, camera angles, and prominence. 

4. Thus, a copyrighted work might be copied as a factual matter, yet a serious dispute might remain as to whether the copying that occurred was actionable. 
iv. Here, 100% of the quilt was visible. But the observability of the copied work might be a way to establish the use was de minimis. Court rejected that the use was de minimis
v. This case introduces doctrinal idea: can have proof of copying, and on the second step of appropriation you can say there was some protectable expression, but the taking was de minimis. 
c. Peter Pan Fabrics v. Martin Weiner Corp. (Learned Hand decision) (p. 653)

i. P has copyrighted design called "Byzantium"
ii. Question: is the D's work exactly the same as the P’s? ( No, it's not.
iii. We just know that both designs have same general color, and the symbols resemble each other but not identical 
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iv. Hand's discussion of idea vs. expression: there can be no copyright in the “ideas” disclosed but only in their “expression.” 
v. CR protection extends beyond an exact reproduction of the work 
vi. Goes into derivative territory? Did the Defendant violate right of reproduction? Or to make a derivative work? Answer: it doesn’t matter, because the test of infringement is the same for both.

vii. What counts as substantial copying of protected elements? Hand sets out the ordinary observer test again: the ordinary observer unless, he set out to detect the disparities, would be disposed to overlook them, and regard their aesthetic appeal as the same. That is enough; and indeed, it is all that can be said, unless protection against infringement is to be denied because of variants irrelevant to the purpose for which design is intended.  
d. Herbert Rosenthal Jewelry v. Kalpakian (9th Circuit 1971) (p. 654)
i. This is about a copyrighted jewelry pin shaped like a bee. Trial court found: D did not copy P's copyrighted bee. Also found them not to be substantially similar except that they both look like bees. In Arnstein terms, the district court is saying – There is no copying (first prong). And not substantially similar (second prong). 
ii. P's argument is coming from Peter Pan
1. Saying they're entitled to protection from other objects that to ordinary observer are substantially similar.
2. But when looking at the aesthetic appeal test, have to take out the parts that are unprotected. 
iii. Appeals court says that not enough similarity to show copying, because bees exist in nature. The similarity btwn the two pins is only because they all look like bees. 
iv. Remember Arnstein formula: access + probative similarity. Here the similarity is not probative (even if there was access).
v. Any inference of copying based upon similar appearance lost much of its strength because both pins were lifelike representations of a natural creature. Moreover, there were differences between the bees. 
1. Different than Ty v. GMA -- the flat pig reasoning 
2. Inference copying loses strength because they're both representations of a natural creature 
E. 3 points relevant here: 

a. Importantly, Herbert Rosenthal (bee case) emphasis that in the second prong of substantial similarity using the lay observer test, the lay observer test has to be patrolled to make sure they're looking for similarity in protectable elements.
b. Public Domain antecedents:

i. Similar to what case? Where P's work and D's work are inspired by PD 3D thing.
1. The coin bank case (Batlin v. Snyder)

ii. Where the P's work and D's work come from PD ancestor, the P has a harder time winning. 

iii. Conversely, like in the flat pig case, and no clear PD ancestor, and both works look alike, it's easier for P to establish copying of protected elements. 

iv. The cases here: Batlin, Ty, Rosenthal 
c. Some merger doctrine:
i. When the 'idea' and its 'expression' are thus inseparable, copying the expression will not be barred, since protecting the “expression” in such circumstances would confer a monopoly of the idea upon the copyright owner free of the conditions and limitations imposed by the patent law. 
INFRINGEMENT OF THE RIGHT OF REPRODUCTION/DERIVATIVE WORKS 106(1/2) RIGHTS
A. Infringement of the Right of Reproduction 
a. Nichols v. Universal Pictures Corp. (2d. Cir 1930) p. 660 (same case as above in dif. Context – This is the case that lays out the sufficiently delineated character test)
i. F: P is the author & CR owner of a play “Abie’s Irish Rose.” D produced publicly motion picture play “The Cohens & The Kellys” which P alleges was taken from it. P’s play is about a young married couple of different faiths and heritages who both have widower fathers who expect that they marry w/in their faith. When the father’s find out their children have married outside their faith, they are infuriated, and they look for ways to dissolve the marriage. Eventually the fathers reconcile after meeting their twin grandchildren. But D’s play presents two poor families of different faith and the children secretly marry. The Jewish family comes into money. The young couple have a child and the Jewish Father disowns his daughter. The money the Jewish family inherits also belongs to the Irish family. The Jewish family agrees to share with the Irish family, and they all reconcile. 
ii. I: Whether the part taken is “substantial” and therefore not a “fair use” of the CR work? (This is before “fair use” is codified.) 

iii. R: it is of course essential to any protection of literary property, that the right cannot be limited literally to the text, else a plagiarist would escape by immaterial variations. The right of reproduction is not limited to literal reproduction. Where a plagiarist does not take out a block in situ, but an abstract of the whole, the decision is more troublesome. Upon any work, and especially upon a play, a great number of patterns of increasing generality will fit equally well, as more and more of the incident is left out. The last may perhaps be no more than the most general statement of what the play is about, and at times might consist only of its title; but there is a point in this series of abstractions where they are no longer protected, since otherwise the playwright could prevent the use of his “ideas” to which, apart from their expression, his property is never extended. 

1. There can be liability for copying the plot/flow of the work. Two plots may correspond closely enough for infringement. 
iv. H: D took no more as to incident and character than the law allowed. The stories are quite different. The only matter common to the two plays is the quarrel between a Jewish and Irish father, the marriage of their children, the birth of the grandchildren, and the reconciliation. Only similarity is in the idea. Though P discovered the vein, she could not keep it to herself; so, defined the them was too generalized an abstraction from what [P] wrote. It was only part of her ideas.”
v. H: Same result as to her characters. D has not taken from her more than their prototypes have contained for decades. Even if these characters were original to P, D was still w/in its rights. There are only 4 characters common to both plays. The lovers, whom have no distinct attributes and the fathers who share only some similarities. 
1. Hand is saying that the P’s fathers may be sufficiently delineated to receive character protection but does not matter because the D’s fathers are so different. 

vi. P’s CR did not cover everything that might be drawn from her play; its contents went to some extent into the public domain. A comedy based upon conflicts between Irish and Jewish, into which the marriage of their children enters, is no more susceptible of CR than Romeo & Juliet. 
b. Two Types of Similarities addressed in infringement cases
i. Fragmented literary similarity – lifting several lines. There is literal similarity but its if fragmented 

ii. Comprehensive nonliteral similarity - The structure of your story is really just Romeo & Juliet set in Brooklyn, or South-east Asia, but follows Romeo & Juliet. 

1. This is the prominent from of alleging substantial similarity. 
c. Sheldon v. Metro-Goldwyn Pictures Corp. (2d Cir. 1936) p. 666

i. F: P alleges that D’s “Letty Lynton” picture play infringed upon its “Dishonored Lady” play. P use the public domain story about Madeleine Smith who was prosecuted and acquitted for the death of her lover. P’s took the “merest” skeleton of the story to create their play. The incidents, events, characters etc. were all changed in P’s play. (See pg. No one disputes that P is entitled to its CR. At the time this play was being written, an English woman, Lowndes, wrote a book called Letty Lynton, also based around the story of Madeleine Smith. Ds saw P’s play and hoped to get the rights to make it a movie; however, they ended up retuning the manuscript (Ds had access) because the presiding producer Mr. Hayes found the play obscene. However, they continued to negotiate with P to get the rights but still unable to convince Hayes. The book by Lowndes was suggested to Ds and they bought the rights to it. The Ds claim their picture was based solely off the book and the real story and not at all off P’s play; however, the movie shares stark similarities to P’s play.  DC ruled against the P on the basis that D did not copy anything that was protectible, all D took was general themes and ideas. 

ii. I: Whether the Ds actually used the play; if so whether theirs was an infringing use?
1. Is Letty Lynton the film an unauthorized derivative work of the Dishonored Lady play or an Authorized derivative work of the Letty Lynton book?

iii. Rule: Others may “copy” the theme or ideas of a work though may not copy its expression. Unconscious plagiarism is actionable quite as much as deliberate. 

iv. Arstein Analysis: 1) Show the D copied: can show by circumstantial evidence they copied by access & probative similarity 2) Show what the D copied is improper appropriation. 

1. Step 1: The Ds did have access. So only need a certain amount of similarity to show they copied. 

2. Improper Appropriation analysis: 
v. Similarities: 
1. The Lovers were both Latin American lovers, violent, possessive and sensual. Has common plot points – meeting new lovers “the nice guy.” The Latin lovers both threaten to expose the relationships. Latin Lover tries to reconcile by playing a Gaucho song. “Desperate, she chances on a bottle of strychnine, which we are suppose is an accoutrement of every affluent household and seizes it:” this is where it is clear Hand is annoyed because there is clear copying.  
2. Hand goes through multiple similarities in characters AND in plot. Saying that D copied sequence after sequence, scene after scene, effect after effect, even down to the Gaucho song and the bottle of strychnine which is too much. Saying that D copied too much. 

vi. If a CR work is original, the public domain is important only on the issue of infringement; that is so far as it may break the force of the inference to be drawn from the likenesses between the work and the putative piracy. If the D has access to other material which would have served him as well his disclaimer becomes more plausible. Here, there is not enough in the real Madeleine case to break the inference.  The characters of Madeleine in the play and the character of Letty in the film were quite similar. And both differ from the book and the real story. Same goes for the threat scene. The threat scene has no prototype form the real case or the book they licensed, this is proof they took it from the play. 

vii. H: it is enough that substantial parts of the play were lifted; no plagiarist can excuse the wrong by showing how much of his work he did not pirate. (Phonebook case (Rural).)
viii. Did Hand engage in dissection similarity or overall impression/substantial similarity? it’s a mix of both. Strychnine could be literal fragmented similarity. Filtering unprotectible stuff is important to Hand here. 
d. Computer Associates International, Inc. v. Altai Inc. (2d Cir 1992) (p. 693) 
i. F: The CA-Scheduler creates a schedule specifying when the computer should run various tasks. It was designed to run on one of the operating systems but has a sub-component “Adapter” that allowed it run on other operating systems. Adapter does not operate independent of scheduler. Altai made its own scheduling program “Zeke” that did not have a component like Adapter to allow it to operate on other operating systems. Williams, president of Altai, convinced his friend Arney to leave CA and work for him. His friend did so and copied the coding for Adapter to bring to Altai in violation of CA handbook. Arney created the Oscar 3.4 program copying 30% of the code for CA’s adapter program. (Fragmented literal similarity case.) Williams did not know Arney did this. Upon learning Oscar was copied from Adapter, Williams had the program recoded removing the copied coding. This resulted in Oscar 3.5. (Comprehensive nonliteral similarity.) CA contends that Altai is liable for infringement in the Oscar 3.5 in addition to Oscar 3.4 and asserts that the test applied by the District Court failed to account sufficiently for a computer program’s non-literal elements. Software is treated as a literary work. 
ii. I: Whether and to what extent the “non-literal” aspects (the aspects that are not reduced to written code) are protected by CR? 
iii. Not a case about fragmented literal similarity. This is a case about comprehensive nonliteral similarity.CA says even though they rewrote and took out the literal copying, the Oscar 3.5 still infringes the Adapter. CA argues that despite the Altai rewrite of Oscar, the resulting program is still substantially similar to the structure of its Adapter program. 

iv. Rule: CR protection extends beyond a literary work’s strictly textual form to its non-literal components. “it is essential to any protection of literary property that the right cannot be limited literally to the text, else a plagiarist would escape by immaterial variations.” Thus, where the fundamental essence or structure of one work is duplicated in another, courts have found CR infringement.

1. The non-literal structures of computer programs are protected by copyright. It is akin to the plot of a literary work. As are pieces of the program that can be akin to scenes of a play or characters from a book etc. 

v. The court lays out a three-part approach for substantial similarity in software cases: 

1. Step 1: Abstraction – Test for separating idea from expression 

a. Begin with the code and end with an articulation of the program’s ultimate function. Isolate the software’s step in reverse order. 

b. May be protecting things a higher level than just the bottom part (i.e. a scene in a play or a routine in a software program. i.e. this type of scene followed by scenes xyz, or the specific type of sequence in the software.)
2. Step 2: Filtration – Examining the structural components at each level of abstraction to determine whether their particular inclusion at that level was “idea” or was dictated by considerations of efficiency so as to be necessarily incidental to that idea; required by factors external to the program itself; or taken from the public domain and hence is non-protectible expression. The structure of any given program may reflect some, all, or none of these considerations. Each case requires its own fact specific investigation
a. At every level where the P is saying something is protected, need to ask if they are (1) trying to protect an idea, (2) protect something dictated by considerations of efficiency, (3) protect something that is required by factors external to the program itself, or (4) protect something that is protected by public domain.

b. After you filter out everything you determine is unprotected, at that point what you have left is what is protected. Looking out for merger doctrine in this step. 

3. Step 3: Comparison 

a. Once the court has sifted out all the elements of the allegedly infringed program which are ideas or are dictated by efficiency or external facts, or taken from the public domain, there may remain a protectible expression. 

b. This is the normal substantial similarity inquiry: whether the D copied any aspect of this protected expression, as well as an assessment of the copied portion’s relative importance w/ respect to the P’s overall program. 

c. Rule: to determine whether similarities result from unprotectible expression, analytic dissection of similarities may be performed. If all similarities in expression arise from use of common ideas, then no substantial similarity can be found.

d. Here copying not at issue, its already proven, now looking at part 2 of Arstein (improper appropriation).

vi. H: Court accepts the lower the court’s decision and said that the lower court basically applied the court of appeals framework. The accept the dismissal and CA loses. The lower court could reasonably conclude that the remaining lists and macros did not warrant a find of infringement given their relative contribution to the overall program. CA failed to meet its burden of showing substantially similarity in the reaming macros & lists that were protectible. 

e. Steinberg v. Colombia Pictures Industries (SDNY 1987)

i. F: Steinberg a cartoonist and illustrator is suing CBS for CR infringement for the movie  poster for “Moscow on the Hudson.” P alleges that D’s promotional poster for “Moscow” infringes his CR on an illustration that he drew for the New Yorker and that appeared on the cover. Steinberg had a CR in the illustration. (This is the most famous New Yorker cover of all time.) 

ii. Arstein Test: 1) copying 2) improper appropriation. Prong 1: Copying is not at issue. Access is established. Prong 2: Substantial similarity = whether a lay observer would recognize the alleged copy as having been appropriated from the CR work (this is more rigorous than “same aesthetic” appeal in Peter Pan.) Copying need not be of every detail so long as the copy is substantially similar to the CR work. 

1. Comprehensive non-literal similarity: (p. 720.) There is a striking stylistic relationship between the posters and style is one ingredient of expression, thus this relationship is significant. 

2. Fragmented literal similarity: (p. 721) It is significant that Steinberg did not depict any buildings actually erected in New York; rather he was inspired by the general appearances of the structures on the West-side of Manhattan to create his New-Yorkish structures.  Thus, the similarity between the buildings depicted in “Moscow” and Steinberg’s poster cannot be explained by an assertion that the artists happened to choose the same building to draw. (Similar to flat pig case, TY case.) The close similarity can only be explained by Ds having copied P’s work. 

a. The lettering was also copied, Steinberg was known for that type of lettering. Arstein Analysis this goes to Prong 1 and Prong 2 (says substantially similar). The part that states “while the printed texts at the top and bottom poster are in the typeface commonly associated with The New Yorker Magazine” goes to Prong 1 because it is exactly copied because it is the New Yorker’s typeface, and does not belong to Steinberg. And the fact that Moscow uses the same typeface for the name of the movie is evidence of copying but not copying of the Plaintiff’s protectible expression. The spiky lettering belongs to Steinberg, but the New Yorker typeface does not. 

3. Substantial similarity does not require identity and duplication or near identity is not necessary to establish infringement. 

a. No plagiarist can excuse the wrong by showing how much of his work he did not pirate. (Metro-Goldwyn Pic.)

4. A CR infringement may occur by reason of a substantial similarity that invokes only a small portion of each work. When trying to determine how much the D took, we look at it qualitatively and quantitatively. Could copy a small amount quantitatively but still have a huge copying qualitatively.
iii. H: D infringed. D’s defense of scenes a faire does not apply because D copied P’s expression of an NYC street scene. 

B. Derivative Use Recap 
a. You are either authorized to make a derivative work or it is Fair Use. 

i. If it is neither of these then you will not have your own CR. 
ii. Ex: Stallone Treatment. Anderson has no CR because Stallone did not authorize the derivative work. The only way to get out of this would be under the law or fair use. Anderson argues characters are not protected, court says they are so Anderson has no ability to get a CR. 
b. Key is that in every fact pattern you should ask yourself ask is this an infringement of the right of reproduction OR the right to prepare derivative works. In the real world you would claim both. 

i. If there is no originality in what the D is putting out then it is likely a violation of reproduction but if there is originality then it is likely a violation of the derivative works right. 

c. Horgan v. McMillan, Inc. (1986) 2d Cir. (p. 757)
i. F: P is the executrix of George Balanchine’s, famous Choreographer, estate. Balanchine co-founded the NYC ballet in 1948 and was its director, ballet master, and chief choreographer. In 1954 he choreographed his version of the Nutcracker ballet to music set by Tchaikvosky; the ballet is an adaption of the 19th century folk tale and an earlier version by the Russian Ivanov. People pay Balanchine royalties to perform this play. Ds are two photographers and an author, Switzer, who all collaborated on the book “The Nutcracker: A story and a ballet.” The book mostly discusses the Balanchine Ballet – containing 60 photos from the ballet and following the sequences of the ballet’s story and dances. Ds were authorized by the NYC ballet to create and publish the book but did not obtain consent from Balanchine estate. Ds book is not a reproduction of the ballet, the claim is that it is a pure derivative work.  DC found for Ds stating the book did not nor intend to take or use the underlying choreography. DC found that there was no infringement of the ballet. 

ii. H: The court of appeals reverse and remanded. It reiterated the plaintiff’s claim that the book was either a “copy” of the Balanchine choreographic work or a derivative work based thereon; and that in either case the test was whether there was substantial similarity and not whether the ballet could be reconstructed from the P’s book. 

iii. For Balanchine to have a CR in his ballet that he based off the ballet in the Public Domain he would have sufficient originality fixed in a tangible medium of expression. Fixing a ballet, if you do not want to do choreographic notation to fix the expression, could record it on video. 

iv. Rule: The standard for determining copyright infringement is not whether the original could be recreated from the allegedly infringing copy, but whether the latter is “substantially similar.” 

1. Whether “the ordinary observer, unless he set out to detect the disparities, would be disposed to overlook them, and regard their aesthetic appeal as the same.” 

2. The test for triggering the derivative work right is the same for reproduction. 

a. Did the D take protected expression, such that there is substantial similarity in the protected expression. 
v. The derivative work right is not dependent on the ability to recreate the original work. Court says not about whether the ballet can be reconstructed from the work. 

1. When the allegedly infringing material is in a different medium, as it is here, recreation of the original from the infringing material is unlikely if not impossible, but that is not a defense to infringement. It surely would not be a defense to an infringement claim against the movie version of “Gone with the Wind” that a viewer of the movie could not recreate the book. Even a small amount of the original, if it is qualitatively significant, may be sufficient to be an infringement, although the full original could not be recreated from the excerpt.

2. Court said the 60 photos tell you more than just the image, it tells you the moment before and after the photo taken.  

d. Micro Star v. Formgen Inc. (9th Cir. 1998) (p. 766)
i. F: Formgent Inc. made and distributed a computer game called DN3D. The game w/ Formgen’s encouragement, allows players to create their own levels and post the levels they have created to the internet for other users to download them. Micro Star a computer software distributor did just that and downloaded 300 user created levels stamped them onto a CD and commercially sold it as Nuke IT. The game DN3D consists of three components, the game engine, the source art library, the map files. The game engine invokes the Map file to display levels. The Map file tells the game engine how to display the levels and the game engine goes to the art source library to find the graphics to create the level as told to it by the Map file. All the CR art is contained in the source art library. Thus, when a player selects one of the NI Map files but still uses the DN3D art library to generate the images that make up that level. 

1. Video games = two kinds of CR works. They are software = literary works. But they are also audiovisual works because the software generates an audiovisual image. 

ii. P: Micro Star filed suit seeking a declaratory judgment that N/I did not infringe upon Formgen’s CRs. Formgen counterclaimed seeking a PI against Micro Star. DC held that NI was not a derivative work and therefore did not infringe. 

iii. I = are the audiovisual displays generated when DN3D runs in conjunction w/ the NI CD Map derivative works that infringe exclusively? 

iv. Rule: a derivative work must exist in a “concrete or permanent form,” and must substantially incorporate protected material from the preexisting work. Only a violation of the derivative work right if it is a concrete and permanent form. 

v. R: in Galoob, the audiovisual display was defined by the original game cartridge, not by the Game Genie; no one could possibly say that the data values inserted by the Game Genie described the audiovisual display. In the present case the audiovisual display that appears on the computer monitor when NI level is played is described – in exact detail – by a NI Map file.  Galoob was not an infringement because it just sped things while you were playing and as soon as you turn it off and pull the cartridge out, nothing is preserved. NI Map files are permanent in form. 
vi. H: The work that Micro Star infringes is the DN3D story itself. A CR owner holds the right to create sequels, and the stories told in the NI map files are surely sequels, telling new though somewhat repetitive tales of Duke’s fabulous adventures. A book about Duke Nukem would infringe for the same reason, even if it contained no Pictures. 

vii. Hypo: A uses the game editor and made a level and put it up on the internet for the gaming community. A then discovers that NI has taken his sequel and put it on the NI CD. He can sue them because A has a CR because Formgen authorized A to make this derivative work. 

viii. E-Sports being streamed over ESPN is a public performance. 

ix. Micro Star is going to say Fair Use and 4th Factor would lean toward Micro Star because there’s no real market harm bc they put levels out for free. 
FIXATION IN DIGITAL MEDIA – Right of Reproduction/infringement of right continued
A. 
Fixation in Digital Media 

e. London-sire Records v. Does (2008) (p. 614) (dealing with internet copies) 
i. Argument was that copies before the internet were discreet material objects; did not think of a digital download this way so was trying to determine whether it was really a copy. Courts grappled with this and determined that it is in fact a copy.  

ii. Materiality is a medium in which copyrighted work can be fixed. 

iii. A work is fixed in a tangible medium of expression when its embodiment in a copy or phonorecord is sufficiently permanent or stable to permit it to be perceived, reproduced or otherwise communicated for a period of more than transitory duration. 

iv. Phonorecord = a copy of a sound recording. 

v. RAM copies = Random Access Memory. Computer loads portions of things into the RAM when you open a paper that you are working on, your computer opens and loads the paper from the hard drive into the RAM. Is the thing that is in the RAM, is that a copy? In 1976 Congress said no the RAM copies are not fixed, but in subsequent amendments to the Act, Congress suggested that the thing in the RAM is a copy for the right of reproduction under 106. Therefore, every time your computer is turned on and you load up an app, you are making a copy. 
vi. RAM copies are copies under the Act. When you received a copy of your operating system and use it in the RAM a court is never going to say this infringement. 

f. In Cartoon Network case p. 620 – court says if something is in your RAM for just a very short period of time, a time frame which is called buffering, is not protectible. 

i. Is the thing in the buffer a copy? 

ii. Issues: 1) Buffer never has entire thing it 2) thing in Buffer is only there for a few short seconds. 

iii. In CN they say no things in the RAM in a buffer in a stream is transitory and does not count as a copy. 

iv. Difference between download and stream: is the recipient computer capturing the entire file. If the recipient computer does not capture the entire file, there is still a performance – so now have to debate if this stream is a public performance. 
v. Where the recipient computer is not keeping the entire file we are not dealing with a reproduction problem.

INFRINGEMENT OF THE RIGHT OF DISTRIBUTION 106(3) RIGHT 
A. Overview of the Right of Distribution 106(3): Subject to sections 107 through 122, the owner of copyright under this title has the exclusive rights to and to authorize any of the following to distribute copies or phonorecords of the copyrighted work; publicly or by sale or other transfer of ownership, or by rent, lease or lending; 
a. Typically, someone who is violating the right of reproduction will also violate the right of distribution. Can have someone infringing the right of distribution without infringing the right of reproduction. 

b. Public Distribution through Digital Technologies: 

i.  Is the transmission over the internet a distribution? 

ii. 106(3) Does reach purely electronic transmissions. While the statute requires that distribution be of “material objects” there is no reason to limit a distribution to processes in which the material object exists throughout the entire transaction – as opposed to a transaction in which a material object is created elsewhere at its finish. 

iii. Electronic file transfers fit w/in the definition of distribution of a phonorecord. An electronic file transfer can constitute a “transfer of ownership” as used in 106(3).

iv. While the statute addresses ownership, it is the newly minted ownership rights held by the transferee that concern it, not whether the transferor gives up his own. 

v. “Material objects” should not be understood to separate tangible copies from non-tangible copies but rather it separates a copy from the abstract original work and from a performance of the work.  
vi. London-sire: the thing that is on the hard drive will constitute a digital phonorecord. The thing traveling through the internet is a reproduction and the activity of transmission is a distribution. 
a. There is no definitive answer as to whether putting something out there that no one takes constitutes distribution. 

b. Distribution = one-person parting w/ ownership or possession of a physical copy so that another might acquire it. A website operator “distributes” copyright works “by allowing its user to download and print copies of electronic image files. 
B. 109 LIMATIONS ON EXCLUSIVE RIGHTS: Effect of Transfer of Particular Copy or Phonorecord 
a. 109(a) is codification of the first sale doctrine: “Notwithstanding the provisions of section 106(3), the owner of a particular copy or phonorecord lawfully made under this title, or any person authorized by such owner, is entitled, without the authority of the copyright owner, to sell or otherwise dispose of the possession of that copy or phonorecord.”
i. First sale doctrine is also called exhaustion of rights
ii. After the first sale of a copy the right of distribution in relation to that copy ends/is exhausted. But the use of this doctrine depends on there being a sale. 
iii. In the US there is no digital first sale doctrine. Because giving a digital copy in fact yields new copies, the first sale doctrine, does not apply. 
b. Section 109(b)(1)(A): If you buy a lawful copy of a CR sound recording you can sell it or give it to someone, but you cannot rent it to someone – Applies only to musical sound recordings (does not apply to sound recordings of literary works) and software.
i. Steps under this rule: 
1. Step 1: start with the right of distribution – gives the CR owner the right to control distribution; distribution by sale or other transfer of ownership, or by rental lease or lending. 
2. Step 2: First sale doctrine cuts off the right distribution in relation to that copy that was sold. Think a book, book was sold to the Library. In an exercise of the first sale doctrine the Librarian can sell it, give it away, lease or lend it. The physical copy of the Case book. – but this is not true if instead it is a copy of software or sound recording. 
3. Step 3: If it is a copy of sound recording or software, then the first sale doctrine only effects the transfer ownership, permits you to resell and or gift it away (but you cannot resell if just a licensee of the software – see Autodesk; and cannot resell if that means a new copy is made – see Redigi). You cannot rent, lease, or lend it. 
4. There are exceptions for nonprofit libraries and schools.
c. Bobbs-Merrill v. Straus: Publisher had printed a notice on the inside of each book saying the book could not be sold for less than 1 dollar. Bobbs sold copies wholesale and wholesaler sold to Macy’s; Macy’s sold them for 89 cents. There was no contractual relationship between Bobbs and Macy’s. Bobbs cannot use their copyright to control downstream distribution after they sold the copies. 

d. Vernor v. Autodesk, Inc. (9th cir. 2010) (p. 827) (109(a) case specific to software) 
i. F: Vernor purchased several used copies of Autodesk’s Release 14 software from one of Autodesk’s direct customers and resold the copies on Ebay. Vernor brought this declaratory judgment action to establish that these resales did not infringe CR. Autodesk released this software in 1982 and holds valid CR in all the software including the Release 14 which has been discontinued. It was originally provided to customers on CDs.
Each version of the software requires customers to agree to the terms of software licensing agreement or return the product for a full refund. The SLA (the agreement) for Release 14 states that Autodesk retains title to all copies and states that the customer has a non-exclusive and nontransferable license to use Release 14, and it imposes transfer restrictions prohibiting customers from renting, leasing, or transferring the software w/out Autodesk’s prior consent and from electronically or physically transferring the software out of the Western Hemisphere. It also imposes significant use restrictions, and also provides for license termination if the user copies the software w/out authorization or does not comply w/ SLA’s restrictions. CTA whom had been in prior litigation with Autodesk upgraded to the newer version of the software and agreed to destroy its previous copies of Release 14. However, instead of destroying CTA sold them to Vernon w/ handwritten activation codes. Autodesk sued CTA for those sales. Vernon also bought a used copy of Release 14 at a yard sale. He never consented to the SLA, opened a sealed software packet or installed the software. Vernon later bought the other copies at the CTA office sale. He listed all 5 copies for sale on Ebay and stated that the software was not currently installed on any computer. 
ii. P: DC found that Vernon’s sales were non-infringing under the first sale doctrine. 

iii. I: The analysis turns on whether Autodesk sold copies of the Release 14 or just licensed it? 
iv. Rule: the exclusive distribution right is limited by the first sale doctrine, an affirmative defense to CR infringement that allows owners of copies of CR works to resell those copies w/out the CR owner’s authorization. This doctrine is unavailable to those who are only licensed to use their copies of copyrighted works. 

v. A software user is a licensee rather than an owner of a copy where the copyright owner:

1. Specifies that the user is granted a license 

2. Significantly restricts the user’s ability to transfer the software; and 

3. Imposes notable restrictions. 

vi. Holding: Autodesk retained title to the software imposed significant transfer restrictions and notable use restrictions. CTA was a licensee not an owner and was not entitled to invoke the first sale doc. CTA could not pass ownership to others therefore Vernon did not receive title to the software, and both CTA’s and Vernon’s sales infringed Autodesk’s exclusive right to distribute copies of its work.
e. Capitol Records v. ReDigi, Inc. (SDNY 2013) (p. 841) (109(a) case – right of production and distribution w/ music files at issue)
i. F: ReDigi is an online secondary market-place for music files. Capitol records sued ReDigi for infringement of the reproduction and distribution rights. ReDigi contends that it was offering the digital equivalent of the used record market and as such should benefit from the first sales doctrine. To use ReDigi have to download their Music Manager Software. The only things that are eligible for participation in the ReDigi systems are things that were either bought from ReDigi or Itunes to verify that the files were not illegally downloaded/pirated or burned off of CDs into the hard drive as MP3s. On the music manager you upload a song and the music manager uploads it to the cloud locker. Music Manager continually runs in the background on the person’s computer who has uploaded a file to makes sure that the file no longer exists on that person’s computer. But it cannot detect copies that are stored in other locations like a physical hard drive. If the Music Manager detects an extra copy it prompts the user to delete that extra copy, and there can be an account suspension for failure to delete. ReDigi makes a pretty serious attempt to protect from CR infringement. Once the music file is uploaded into the cloud locker you can keep it to listen to yourself or you could sell it. DC granted SJ for Capitol 
ii. Both the right of distribution and the right of reproduction are at issue here. ReDigi wants this only to be about distribution. 
iii. Court analysis: The first sale doctrine does not protect ReDigi’s distribution of Capitol’s copyrighted works because it protects only distribution by “the owner of a particular copy or phonorecord of that copy or phonorecord.” Here a ReDigi user owns the phonorecord that was created when she purchased and downloaded a song from Itunes to her hard disk. But to sell that song on ReDigi she must produce a new phonorecord on the ReDigi server. Thus, it is therefore impossible for the user to sell her “particular” phonorecord on ReDigi and the first sale doc cannot provide a defense. Court says when you upload from the computer to cloud locker it makes another copy. And then if ReDigi sells that then it is true that ReDigi software destroyed the file on the person’s computer, but it is not true that what is in the cloud locker is the same file, it is a new file. Then if the person authorizes the sale, when it goes from the cloud locker to person B’s computer, there is another act of reproduction. The court says the first sale doctrine cannot protect this because the first sale doctrine is only about the right of distribution and it is only about the first copy. 
iv. Reproduction occurs when a copyrighted work is fixed in a new material object. It is beside the point that the original phonorecord no longer exists. It matters only that a new phonorecord has been created. 
v. Holding: The first sale doctrine is limited to material items, like records, that the CR owner put into the stream commerce. ReDigi is not distributing such material items; it is distributing reproductions of the copyrighted code embedded in new material objects. The first sale defense does not permit sales of digital music files on ReDigi’s website. First sale doctrine only applies to limit the distribution right and does not at all limit the right of reproduction. 
vi. 109(a) – first sale doc still protects a lawful owner’s sale of her “particular” phonorecord be it a computer hard disk, ipod, or other memory device onto which the file was originally downloaded. 
f. Brilliance Audio Inc., v. Haights Cross Communications (6th Cir. 2007) (p. 845)
i. I: Whether section 109(b) bars rental, lease, and lending only of phonorecords that contain sound recordings of musical works or also applies to phonorecords such as audiobooks, that contain sound recordings of other types of CR works?
ii. H: Congress intended to exclude only sound recordings of musical work from the first sale doctrine. 109 (b)(1)(A) applies only to sound recordings of musical works and does not apply to sound recordings of literary works. 
iii. The 1990 Law excerpts non-remunerative transfers of copies of programs within libraries, universities and schools. Software copyright owners may not prohibit the rental of copies contained within computer hardware when the programs are not normally susceptible to copying. 
1. Rental Cars companies stepped in here because software was starting to be embedded in control systems in cars. They said every time we rent out a car we rent out tons of copies of hardware. So, the rule made an exception for where the software is embedded in the hard drive. 
INFRINGEMENT OF THE RIGHT OF PUBLIC PERFORMANCE AND DISPLAY 106(4)(5)(6)
A. Right of Public Performance and Display under 106(4) and (6): Subject to sections 107 through 122, the owner of CR under this title has the exclusive rights to do and to authorize any of the following: 
a. (4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion pictures and other audio-visual works, to perform the copyrighted work publicly; 

i. (4) is a general right of a performance that applies to all works that can be publicly performed. 
b. (6) in the case of sound recordings, to perform the copyrighted work publicly by means of a digital audio transmission. 

i. (6) Sound recordings having a limited right of performance. Have a right of public performance when it is performed publicly for profit. 
B. Overview: Dramatic works are first given a right of public performance. From dramatic comps comes having a right of public performance that is expanded to musical compositions. The 1909 Act gave CR owners in a musical composition, the exclusive right to perform it publicly for profit. There becomes an expansion overtime of what constitutes a public performance. Once there was recorded music if that was played in a public place that was also considered to be a public performance. Then radio stations broadcasting was deemed to be a public performance. Sound recording has a very narrow limited right of public performance: 
a. Then comes Buck v. Jewell-La Salle (1931). A hotel had a radio antenna on its roof and ran cords through the hotel to each room to attach to a speaker in their room so the patrons could turn the music on and off. The question became was the hotel engaged in a public performance for doing this? The court said yes. This led rise to a doctrine: the multiple performances doctrine – when a TV station broadcasts a football game or an episode of a show, that is a public performance, and then when a restaurant or bar turns on a TV over the bar and there is that same episode or game, that is another public performance. 

i. SC later held that a small business that played radio over 4 small speakers within the store, was not performing a broadcast and neither was anyone listening to the music in the store. This is the Home-style exception. 

1. Ex: if a restaurant instead of having a live piano player was playing a radio station, and the radio station was playing piano music we would have the multiple performances doctrine, however, the SC said if it is a small radio, basically a personal radio in a mom and pop store let’s not count that. 

ii. Transmission: if 10 Joe’s bars are showing the same game then there are 11 transmission, the initial and the one’s at Joe’s.

iii. Congress reversed the SC decision by putting in the transmission language (106 (6)) and gave transmission and re-transmission rights in the statute. But they created complex systems for compulsory licensing. Congress created the right and said yes owners of audiovisual CRs have the right to control transmission and retransmission but in the case of retransmission for cable and satellite we will create a special compulsory license. 

iv. 101 Definition Performance: To “perform” a work means to recite, render, play, dance, or act it, either directly or by means of any device or process or, in the case of a motion picture or other audiovisual work, to show its images in any sequence or to make the sounds accompanying it audible. 

v.  To perform or display a work publicly means: To perform or display it at a place open to the public or at any place where a substantial number of persons outside of a normal circle of a family and its social acquaintances is gathered or; (this is the performance in a particular place definition.) The second part of this definition is mean to incorporate semi-public places. 

1. It is a public performance if it is either in a public place or somewhere there is a substantial number of people outside the normal circle of family and acquaintances. 
2. Performance includes reading a literary work aloud, singing or playing music, dancing a ballet or other choreographic work, and acting out a dramatic work or pantomime.
3. A performance may be accomplished either directly or by means of any device or process, whether the members of the public capable of receiving the performance or display receive it in the same place or in separate places and at the same time or at different times. (this is the broadcast provision.) 
a. To transmit a performance or display is to communicate it by any device or process whereby images or sounds are received beyond the place from which they are sent. 
b. The transmission itself is a public performance and if the transmission is received or shown in a public location in any of those situations you have another public performance. One may transmit a performance to the public whether the members of the public are capable of receiving the performance, receive at the same time or different times. 
4. Hypo: if music is played in an empty hall of the 80s is that a public performance? No because not a public place and not substantial people there. What about McArthur Park? Yes, because there is a substantial number of people outside of normal family. What if no one is at McArthur park, its empty? Yes, still a public performance because it is a public place, so it does not matter whether anyone is there. A private wedding hall with 300 guests? Yes. What about a wedding reception at someone’s house? Yes – substantial number of people.
5. Need to ask: Is it a performance? If so, who’s performance? Is it public? 

b. Colombia Pictures v. Aveco Inc (1986 3d Cir.) (videos being shown at video store = public performance) 
i. Aveco bought digital copies, so they are protected under the first sale doctrine to rent these out, because there is no exception for audio-visual things. So, Aveco can rent out tapes. Aveco also rents out viewing rooms with a VCR inside. There are three options when you go to Aveco: (1) you can rent a video and take it home, (2) you can rent a video and a room or (3) you can bring your own video and a rent a room. Aveco rents rooms only rents to individual customers who may be joined only by family members and social acquaintances. Aveco included this language because they are trying to establish the viewing rooms are not public. There is a performance however, Aveco and customers acknowledge that customers are the ones performing the works for it is they who actually play the video in the VCR and use the controls. 
ii. Rule: a person who lawfully acquires an authorized copy of a movie would be an infringer if he or she engages in the business of renting it to others for the purpose of an unauthorized public performance. 

iii. H: Aveco by enabling its customers to perform the video cassettes in the viewing rooms authorizes the performances. The performances of P’s movies at Aveco’s stores infringes CBS’s CR only if they are public performances. 

iv. The CR act speaks of performances at a place open to the public, it does not require that the public place actually be crowded w/ people. 

v. H: Aveco by renting its rooms to members of the general public in which they view performances of producer’s CR tapes, has authorized public performance of the videos in violation of P’s 106(4) rights. 

1. Aveco was willing to make a viewing room and videos available to any member of the public w/ inclination to avail himself of this service. It is this availability that made Maxwell stores public places not the coincidence that the VCRs were situated in the lobby. 

2. The transfer of ownership in a particular copy of work does not affect producers’ section 106(4) rights to do and authorize public performances. The first sale doctrine cannot protect someone who is infringing the 106(4) rights. 

c. American Broadcasting Co. v. Aereo Inc. (U.S. 2014) (transmission case) 
i. F: Aereo allowed subscribers for a monthly fee to access live or recorded broadcast television via the web from the subscriber’s phone. The same program could be received by multiple subscribers, but each transmission of the program was individualized via the multiple personal antenna. Aereo would assign a unique tiny antenna to a subscriber and Aereo’s computer would record the program the subscriber wanted to see and they would record that making an internet transmission into a specific folder for the customer and then after a few minutes of buffer the program would be transmitted to the subscriber. But this does not happen unless the subscriber specifically requests the specific program. 
ii. Aereo argues there was a performance, but they were not the performers. It was the subscriber. All Aereo does is provide the equipment for the subscriber to perform. Subscriber picks the show herself and the transmission is playing the personal copy, made by Aereo, for the subscriber that was just made through the internet to her smart phone and only her smartphone and therefore the performance is not public. Aereo arguing they are not the performers and no matter who is the performer the performance is not public. 

iii. I: There is a performance but who is the performer? Court says they cannot distinguish Aereo’s actions from that of a cable provided. Court says the technological differences do not make any difference in the outcome because they are not meaningful to the subscribers or the CR owners. Aereo is performing. 

iv. Is this a public performance?

1. The CR Act clause suggests that an entity may transmit a performance through multiple discrete transmission bc one can transmit or communicate something through a set of actions. When an entity communicates the same contemporaneous perceptible images and sounds to multiple people, it transmits a performance to the rem regardless of the number of discrete communications it makes. 

2. The Act applies to transmission by “means of any device or process.” Re-transmitting a TV program using user-specific copies is a “process” of transmitting performance. Whether Aereo transmits from the same or separate copies, it performs the same work; it shows the same images and makes audible the same source. Therefore, when Aereo streams the same TV program to multiple subscribers it transmits a performance.
3. One may transmit a performance to the public whether the members of the public are capable of receiving the performance, receive at the same time or different times. 
4. The subscribers to whom Aereo transmits tv programs constitute the public because Aereo communicates the same contemporaneously perceptible images and sounds to a large number of people who are unrelated and unknown to each other. The Act suggests that the “public” consists of a large group of people outside of a family and friends. The public need not be situated together spatially or temporally. Aereo transmits a performance of P’s CR works to the public w/in the meaning of the transmit clause. 

C. THE RIGHT OF PUBLIC DISPLAY 106(5)
a. Subject to sections 107 through 122, the owner of copyright under this title has the exclusive rights to do and to authorize any of the following: To display a work means to show a copy of it either, directly or by means of film, slide, tv image, or any other device or process or in the case of a motion picture or other audiovisual work, to show individual images consequentially.
b. 101 Definitions: Public Display – to “display” a work means to show a copy of it, either directly or by means of a film, side television image, or any other device or process or in, the case of a motion picture or other audiovisual work, to show individual images non-sequentially.

c. Sound recordings are not afforded the right of public display.  

d. Mass. Museum v. Buchel (2010) (p. 925): Owner of a CR work has the exclusive right to display the CR work publicly. Displaying a work is defined as showing a copy of it, either directly or by means of a film, slide, tv image or any other device or process. 

e. There is an exception to this right in Section 109 (c), which has long overshadowed the right of public display. Once you bought that copy you have the right to show it anywhere. The owner of a particular copy, lawfully made under this title or any person authorized by such owner, is entitled w/out the authority of the CR owner to display that copy publicly. 

i. Ex: you are a curator at a museum, and you do not need to get a copyright from the owner because on you own the paintings you can publicly display them. But if the painting is such that you want to make postcards out of it you have a 106(1) right of reproduction issues. But if you own the chattel property you have the right to display. 

ii. Ex: in a classroom Prof could use an overhead projector and show a picture of any painting where he owned the copy. 

iii. In the world of physical copies, the arguments about right of public display almost never occur. They occur only in rare in situations in which the public displayer does not own the physical chattel displayed. 

iv. Ebay is an example of place where there are likely many violations of the right of public display. 
COPYRIGHT PROTECTION OF MUSIC – PUBLIC PERFORMANCE RIGHTS (106(4) – Musical Comps; 106(6) - Sound recordings 
A. Overview:
a. Phonorecords: are material objects in which sounds, other than those accompanying a motion picture or other audiovisual work, are fixed by any method now known or later developed, and from which the sounds can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device. The term “phonorecords” includes the material object in which the sounds are first fixed. (p. 732)

i. A phonorecord is a copy of a sound recording.

ii. Phonorecord often embodies two copyrighted works: (1) a musical composition, whose performance the recording creates (2) a sound recording. 

iii. Clearing rights in one work does not confer permission to exploit the other work;

b. Can have CR just in the sound recording = i.e. a sound recording of nature. Or if you were recording something in the public domain.

c. The public performance rights for sound recordings is much narrower than the for musical comps. Sound recordings only have a public performance right by internet transmission (have a more limited right here.) 

d. Limitations (“MC” = musical compositions)

i. Musical compositions are subject to historical compulsory license for mechanical licenses 

ii. MCs are now subject to blanket license that allows digital music providers to make digital phonorecord deliveries 

iii. Sound recordings are subject to a different compulsory license for digital audio transmissions. 
b. CR’s protection breaks into two forms of works: Musical Compositions and Sound recordings

i. Difference in Rights: Sound recordings are subject to a different standard for infringement 

1. A standard that is now much contested in the appellate courts. Sound recordings have a different, more limited right of public performance under section 106 - limited to digital audio transmission. 

ii. Difference in Limitations: (one limitation is fair use; another kind of limitation on the exclusive rights – to say the rights are not exclusive anymore, but someone has to pay you to use it - Compulsory licenses)
1. Musical compositions: are subject to a historic system of “compulsory licensing” for “machinal licenses” – old section 115. And now are also subject to a “blanket license” that digital music providers can get for “making a digital phonorecord delivery of a musical work, including in the form of a permanent download, limited download, or interactive stream.” New115.

a. In the case of nondramatic musical compositions, a compulsory license limits the composers’ reproduction rights.

2. Sound recordings are subject to: Compulsory license for some types of digital audio transmissions under [106(6)]
c. Musical compositions and sound recordings both have a protected right of reproduction and right of distribution. Both have a right a public performance but the right in the sound recordings is limited to just digital audio transmissions. The right of public performance for musical comps is under 106(4) and for sound recordings is under 106(6). 

d. Licenses: Mechanical licenses are for the right of reproduction and distribution. ASCAB licenses blanket licenses for public performances. 
i. Harry Fox License – (mechanical license: deals with right of reproduction and distribution) a private ordering system which really takes the place of 115 in most circumstances. (pg. 738.): A large number of music publishers/CR owners have authorized an organization called the Harry Fox Agency to issue licenses and collect royalties on their behalf for making and distributing phonorecords of their musical compositions in the form of CDs, cassettes, and vinyl records. 

1. It also licenses other reproduction rights outside of 115 including the use of musical works as ringtones for background and for digital jukebox services. 

2. The Harry Fox License – requires quarterly reporting. 

3. Harry Fox license can include synchronization 

ii. Public performance royalties go through ASCAP and BMI and are split 50/50 between publishers and songwriters. Mechanical license royalties go through either the Harry Fox Association or the Copyright Office, with rates determined by the Copyright Royalty Board or its predecessors, and 100% of those royalties go initially to music publishers, to be further distributed by them according to their contractual obligations. 

B. 106(4) MUSICAL COMPOSITIONS: 
a. Compulsory license: A musical composition that has been reproduced in phonorecords with the permission of the CR owner may generally be reproduced in phonorecords by another person, if that person notifies the CR owner and pays a royalty. Ex: T Swift composes a track, records it then it is released in a phonorecord.
b. Old Section 115 – compulsory license of musical compositions to make sound recordings: (Covers the reproduction and distribution rights) 
c. Section 115(a)(1): When phonorecords of a nondramatic musical work have been distributed to the public in the United States under the authority of the copyright owner, any other person, including those who make phonorecords or digital phonorecord deliveries, may, by complying with the provisions of this section, obtain a compulsory license to make and distribute phonorecords of the work. A person may obtain a compulsory license only if his or her primary purpose in making phonorecords is to distribute them to the public for private use, including by means of a digital phonorecord delivery. A person may not obtain a compulsory license for use of the work in the making of phonorecords duplicating a sound recording fixed by another, unless: such sound recording was fixed lawfully; and the making of the phonorecords was authorized by the owner of copyright 
i. Section 115(a)(1) establishes the right of everyone to make cover songs. (see section 115 handout.) 
1. Ex: Artist writes a song and T. Swift and Gaga want it. Artist gives to Gaga and now Gaga records it and it’s a flop Swift can now record her own version of this under the compulsory license for a fee = 9.1 cents per song per copy. 

2. Compulsory license does not extend synchronization – does not extend to using a song and putting it in an audiovisual. The primary purpose has to be to distribute phonorecords for private works. Ex: if a showrunner wants to use purple rain in a show, they do not have the right to do that. 
d. Section 115 (b) Notice of Intention To Obtain Compulsory License— 
i. (1) Any person who wishes to obtain a compulsory license under this section shall, before or within thirty days after making, and before distributing any phonorecords of the work, serve notice of intention to do so on the copyright owner. If the registration or other public records of the Copyright Office do not identify the copyright owner and include an address at which notice can be served, it shall be sufficient to file the notice of intention in the Copyright Office. The notice shall comply, in form, content, and manner of service, with requirements that the Register of Copyrights shall prescribe by regulation. 

ii. (2) Failure to serve or file the notice required by clause (1) forecloses the possibility of a compulsory license and, in the absence of a negotiated license, renders the making and distribution of phonorecords actionable as acts of infringement under section 501 and fully subject to the remedies provided by sections 502 through 506 and 509. 
e. Section 115 limits the right of reproduction and redistribution (106(1)) and (3)) but not (106(2) the derivative works rights.) So, a CR owner could sue someone if they do a cover and changes one note. But (a)(2) addresses this.
i. When you have this compulsory license, you have a certain amount of leeway to conform to your style or manner of performance. If you are gospel artist and want to re-record a rock song there will be changes to the style or manner of interpretation of the performance, but you cannot change the basic melody or fundamental character of the original. 

ii. If you prepare something with a different manner of interpretation you do NOT get a CR on the derivative work unless you get the consent of the CR owner. 
f. Thinking about section 115: 

i. “It is important to note that the compulsory license gives the licensee the right to make and distribute phonorecords of a new sound recording of a copyrighted musical work. The licensee cannot distribute phonorecords of an existing sound recording without also getting permission from the sound recording copyright owner.” – Tyler Ochoa
ii. Licenses are only available after the first authorized public distribution by the copyright owner.
iii. Compulsory license was to ensure that once a music publisher had produced on sheet of music and had allowed one artist to record it anyone could record it. 

g. ABKCO Music v. Stellar Records, Inc. (1996) (p. 735) 
i. F: The D is being sued for CR infringement by ABKCO for basic karaoke scenarios. D is distributing karaoke discs – CDs with musical versions of a well-known hit in a just instrumental, simplified style – sounds like this fall under 115 license. But it is CD plus graphics, so it is not just a phonorecord. 

ii. I: is this a phonorecord under the compulsory licensing system or is this a synchronization outside of the compulsory licensing system because of the graphics? 

iii. Court enjoined Tracks from selling these. Found that these CDs were synchronizations because they were audiovisual work. Court also says that the license would not let you distribute sheet music etc. and that is what Tracks is doing because they are printing the lyrics as well. 
iv.  Phonorecords are defined as objects on which sounds are fixed; CD+Graphics constitute audiovisual works since they consist of a series of related images – the lyrics together with the accompanying sounds – the music. Karaoke device is an audiovisual work outside the scope of the 115 compulsory license. Also, the CDs were being produced for public use so this is another reason this fails to meet Section 115 requirements. 

h. In person public performance of musical compositions – could be live or could be recorded music playing from a speaker. 
i. How can the owner of the CR protect this right? It’s impossible to do for any single composer. Solution was the formation of performing rights societies/collecting societies. 

1. ASCAP – The American Society of Composers Authors and Publishers 

2. BMI – Broadcast Music Incorporated 

3. The organizations protect the copyright in the musical composition. Over time the organizations overlapped. Now a successful composer will belong to ASCAP or BMI – who enforce the right of public performance. They go to public venues, bars, malls, radio stations, and say that you need a license to play the music. These public places will usually get licenses from ASCAP or BMI. 

i. Ocasek v. Hegglund (1987 D. Wyo.) (Dance hall case) (p. 902) 
i. F: Ps were 4 holders of CRs for songs and they got into Agreements with ASCAP to enforce their CRs. ASCAP found out that there was a dancehall in Wyoming playing their music. 
ii. “Typically, composers enforce their copyright via membership in ASCAP. As part of the terms of the membership agreement, the copyright owner grants to ASCAP a non-exclusive right to license public performances of the member’s copyrighted musical compositions. The membership agreement authorizes ASCAP to prevent the infringement of the copyright to act as the member’s attorney-in-fact and to litigate and take all necessary legal actions to prevent unauthorized public performances of the member’s copyrighted musical works and to collect damages for infringements.” 

iii. The requirement that ASCAP has non-exclusive licenses is a matter of court order/decree. If you are non-exclusive licensee of a CR work, you cannot sue for infringement. If you are the exclusive licensee to a CR work than you can sue for infringement, because if you are the exclusive licensee you know that no one else granted the use. If you are the non-exclusive licensee, and you find someone using the music without your permission, maybe they got permission elsewhere. 

iv. “ASCAP handles virtually every aspect of enforcing the member’s copyright, from licensing users to litigating unauthorized uses, and the copyright owner is virtually uninvolved with the actual enforcement activities; ASCAP members typically have no personal knowledge of infringements on their CRs, but are completely dependent on ASCAP to protect their rights.” 
v. But ASCAP cannot bring an infringement suit in its own name.  This means ASCAP had to file this as the atty for the Ps the members of ASCAP so their name had to be on the lawsuit. So, Ds atty said then we will depose the Ps and make this litigation more expensive than it is worth for the Ps. But court found for P’s protective order and that this type of discovery was unduly burdensome as D could get info from ASCAP and via written interrogatories to Ps. 
j. Live Venue Places still need a license from ASCAP and BMI to do live music because they cannot be sure that the band that gets on stage is only going to play their own music – the licenses are about the musical composition being performed (band may play cover songs.) 
C. Most protection deals with the musical composition (see example 1) But sound recordings have limited a right of public performance for digital audio transmissions (see examples 3 & 5) 
a. Example 1: Nightwish (band) performing (covering) Donna Summer in MacArthur Park. The radio station is going to broadcast that live performance over radio and on their internet stream.When the band comes out and plays the first Donna Summer song, are there any public performance rights involved?

i. If a live band covers Donna Summer’s hot stuff in the Park there is a 106(4) public performance of the musical composition of Hot Stuff we hope that the LA Park Service has an ASCAP or BMI license and if they do we are fine. 

ii. Now if the Radio stations broadcasts that live concert of Nightwish performing that cover of Donna Summer’s Hot Stuff do they need to pay? 

1. Yes. There is a public performance right over the radio playing of the musical composition of Hot Stuff.
iii. Have the live performance in the park which needs rights to be performed and then when the radio broadcasts the live performance we will again need rights for that. 

iv. If a bar is playing the radio broadcast, they will also need to worry for the musical composition – they can have a license for the musical comp from ASCAP or BMI. Does not matter whether its live or a sound recording, as long as the bar owner has paid for the musical composition. 
v. ^^^^^^There is no sound recording yet, all this has been musical composition. 
b. Example 2: Now before Nightwish takes the stage, DJ is playing Donna Summer in MacArthur park over big speakers. What public performance rights to we have to worry about now? 

i. Public performance of a musical composition because there is no general right of public performance of the sound recording. 

ii. If the sound recording is played in the mall – there is no public performance right for the sound recording only the musical comp. 

c. Example 3: Now the Radio Station guys make a mistake, before Nightwish gets on stage, they start broadcasting out the DJ’s playing of Donna’s sound recording of Hot Stuff. 
i. Now have an in issue with a sound recording because it is going over the Radio Station’s website and now we have a digital audio transmission of Donna Summer’s sound recording hot stuff and that is the only public performance right we have to worry about with sound recordings. 
d. Example 4: “God’s favorite customer” CD example.

i. The 10 tracks on the CD are a collective work. Since it is a collective work it is also a compilation. 10 tracks, 1 collective work: how many copyrights are there? There are 21 Copyrights. 10 musical composition CRs, 10 Sound recording CRs, and 1 compilation CR. 

ii. Musical compositions and sound recordings both have a protected right of reproduction and right of distribution. Both have a right a public performance but the right in the sound recordings is limited to just digital audio transmissions. The right of public performance for musical comps is under 106(4) and for sound recordings is under 106(6). 

e. Example 5: A is DJing McArthur park. S’s band is playing a cover Mr. Tillman (by Father John Misty). A plays Mr. Tillman over the loud-speaker while DJing. 

i. While DJing and playing Mr. Tillman what rights have been triggered? The musical composition right of public performance, but the sound recordings right has not been triggered yet.

ii. Next, J turns on the feed from McArthur park over his regular radio broadcast – still just dealing with the right of public performance of the musical comp. But now the radio is transmitting over the website – now also dealing with the right of public performance for the sound recording because we have a digital audio transmission. 

iii. Now S’s band is playing and does her cover of Mr. Tillman. Now what rights have been triggered? Public performance of the composition – and we hope that the Park has an ASCAB blanket license. 
f. Section 115 compulsory licenses apply to digital downloads: 

i. Ex: when S makes her cover of Mr. Tillman she can release as a cd and a digital download under 115. But there is a complication: 

1. When downloading from iTunes it is understood that is a digital phonorecord delivery. 

2. But what about when you stream music on spotify? When you stream, the software in your computer is set up not preserve the copy, but to destroy the bits as they are played; nonetheless the entire song is delivered in a stream of digital information into your computer. 

3. But what about spotify songs that you can play when disconnected from the internet? It is all downloaded to the phone but every day spoitfy checks to see if the subscription is still good, but if 30 days go by or you stop paying then the spotify software will erase everything. This is called a tethered download. A copy is stored on your phone, but you can only keep it as long as your subscription is paid up. 

D. THE DIGITAL TRANSMISSION PUBLIC PERFORMANCE RIGHT – 106(6) 

a. Digital Audio Transmission: Any transmission that is not from a traditional terrestrial radio or TV and has the characteristics of using digital technology. Everything (music) over the internet will constitute a digital audio transmission. 
b. There is an exclusive 106 right in sound recordings: “in the case of sound recordings, to perform the copyrighted work publicly by means of digital audio transmission.” There is a digital audio transmission right of public performance for sound recordings over the internet. 
c. The digital audio transmission right is subject to a complex licensing structure:
i. Tier 1: Some digital audio transmission are EXEMPT from payment: 

1. Terrestrial radio and TV stations that switch to digital transmissions (over-the-air)

a. Traditional radio and TV broadcasts. 
2. Intra-business transmissions (a music feed with an amusement park)

a. transmission within business establishments (such as restaurants, bars, dept stores, hotels and amusement parks.)

3. Background music (Muzak)

ii. Tier 2: Non-interactive services – like SIRIUS RADIO – are subject to compulsory licensing
1. When terrestrial radio stations broad cast over the internet they are required to pay fees and fall under this category. 

2. The money from this tier goes to a collective called SoundExchange to distribute out – half to label for the sound recording and 45% must go to the featured musicians and 5% to the background musicians. 

3. The conditions on eligibility for the compulsory license exist to ensure that the transmitting organization does not facilitate a user’s substitution of the recorded performance for a purchase of a phonorecord. They bar the transmitting entity from advance announcement of the content of the programs; they oblige the entity to accommodate technological measures imposed by the sound recording CR owner to protect the works against copying, and to do cooperate with third parties from scanning the transmissions for the purpose of selecting particular transmissions. 
iii. Tier 3: Services subject to “full” (106(6)) right of digital audio transmission public performance: 

1. Interactive music services (spotify) (those that let the listener choose which recordings to hear)
2. Non-interactive transmissions where the transmitter publishes advance schedules of the titles of the recordings to be played 

3. Non-interactive transmission that exceed a performing artist complement, i.e. a station that has an “all Portugal the Man Tuesday.”

iv. An over-the-air broadcaster pays no royalties to sound recording CR owners, while webcasters pay at least the compulsory license fees. Over-the-air broadcasts that transmit over the internet also must pay these fees. 
d. A stream is BOTH a public performance and a download. So, it involves reproduction, distribution and streaming. This causes a problem. 

i. public performance over the radio = they get a blanket license from BMI or ASCAP. 

ii. The internet subscription can do the same thing. Take a blanket license from ASCAP and BMI for the public performance side of what they are doing. But now there is the reproduction and distribution issue and ASCAP and BMI cannot grant those rights, can only grant for public performance. So, what is the solution? Section 115 compulsory license. 115 only requires that you have the permission of the sound recording owner. 

iii. Under old section 115 could still get a license even if you could not find the CR owner.

iv. the MWMA provides that interactive streaming is subject to mechanical licensing as well as public performance licensing. 
1. if your streaming service is classified as interactive (Tier 3 above), you’re going to have to pay for both mechanical licenses and public performance licenses; if it’s classified as non-interactive, you will only have to pay for public performance licenses. 

v. New compulsory license: musical compositions are subject to a “blanket license” that digital music providers can get for making a digital phonorecord delivery of a musical work, including in the form of a permanent download, limited download, or interactive stream. 
E. MUSIC – RIGHT OF REPRODUCTION AND DISTRIBUTION IN THE NORMAL PHYSICAL ENVIRONMENT (not dealing w/ internet.)
a. Section 114 Scope of Exclusive Rights in Sound Recordings (p. 742): The exclusive right of the owner of copyright in a sound recording under clause (1)(reproduction) of section 106  is limited to the right to duplicate the sound recording in the form of phonorecords or copies that directly or indirectly recapture the actual sounds fixed in the recording. The exclusive rights of the owner of copyright in a sound recording under clauses (1) and (2)(derivative) of section 106 do not extend to the making or duplication of another sound recording that consists entirely of an independent fixation of other sounds, even though such sounds imitate or simulate those in copyrighted sound recording. 
i. Mere imitation of a recorded performance would not constitute a CR infringement even where one performer deliberately sets out to simulate another’s performance as exactly as possible. Thus, imitation through independent recording, of a “sound-like” performance, is permitted, but recapturing the fixed sounds by re-recording – even with some technical changes – can still amount to infringement. 

ii. Example: S is still DJing. A says S sounds like Lady Gaga. B also says S sounds like Gaga and J says it as well. Two other people tell her to do a cover album of Gaga songs. S records them and they sound just like Gaga. Did S copy from Gaga? Yes. Does this sound substantially similar to a lay audience? Yes. If the standard of liability was the normal Arstein test, S’s new cover of the Gaga song would violate the right of reproduction of the Gaga sound recording. So, 114 says no liability for a sound alike. So S is off the hook for the sound recording. For the musical composition S can use the 115 compulsory license to avoid liability for the musical comp. 

iii. No liability if you independently fix sounds even if they are substantially similar. But if you directly or indirectly copy or capture the actual sounds fixed in the recording then you are still liable even in works where the actual sounds fixed are rearranged, remixed, or otherwise altered in sequence or quality. This liability is also not dependent on substantial similarity. 

iv. Test for violation of right of reproduction depends on substantial similarity everywhere except sound recordings. In sound recording basically just applying step 1 of Arestin – (did you copy). This has led to a split in the circuit courts over sampling – and the fact that you cannot recognize what is sampled does not mean there is not liability. However, the de minimis doctrine will apply in most circuits to limit liability. 
b. Bridgeport Music v. Dimension Films (2005 6th Cir.)
i. 114(b) which gives the CR owner of the sound recording the exclusive right physically to reproduce its own sounds; the court inferred from this that any unauthorized sampling of any part of a sound recording will infringe. 
c. VMG Salsoul LLC v. Ciccone (9th Cir. 2016) 
i. Disagreed with 6th Cir.’s reading of 114(b). Stated Congress intended 114 to limit not to expand the rights of CR holders. Congress intended to make clear that imitation of a recorded performance cannot be infringement so long as no actual copying is done. There is no indication that Congress intended, through 114(b) to expand the rights of a copyright holder to a sound recording. Congress intended to maintain the de minimis exception for copyrighted sound recordings. 
F. For a fact pattern dealing with music:

a. 1) is this a musical composition or a sound recording or both? 

b. 2) is this reproduction and distribution of copies of the work or is it the right public performance of the work or both? 

c. 3) what environment? The physical environment where humans meet or cyberspace? 

d. If in the internet environment there is a right of public performance in sound recordings – Digital audio transmission public performance right. 
FAIR USE
A. Overview: 
a. The fair use was a judge made doctrine until it was codified in the 1976 CR Act. However, there is still no real definition of the concept.
b. Section 107 – Fair Use doctrine (p. 949) Notwithstanding the provisions of section 106, the fair use of a copyrighted work, including such use by reproduction in copies or phonorecords or by any other means specified by that section, for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research, is not an infringement of copyright. Factors to consider in determine whether the use was fair use:
i. (1) The purpose and character of the Defendant’s use, including whether the Defendant’s use is of a commercial nature or is for nonprofit educational purposes; is the P’s work transformative; 
ii. (2) The nature of the Plaintiff’s copyrighted work; (Think of this like a circle with the most original and creative stuff in the very center and the more factual and less original at the outset.)
1. Two Qs to analyze this element: 1) is that at the core of CR protection or is it a factual work? 2) is it published or unpublished?

iii. (3) The amount and substantiality of the portion used by the Defendant in relation to the Plaintiff’s copyrighted work as a whole; and 
1. Look at this quantitively and qualitatively 
iv. (4) The effect of the Defendant’s use upon the potential market for or value of the Plaintiff’s copyrighted work.
1. (1) not only the extent of harm caused by the particular actions of the alleged infringer, but (2) also whether unrestricted and widespread conduct of the sort engaged by the D would result in a substantially adverse impact on the potential market (did this D have a substantial impact on the market and would other conduct by others have a substantial impact on the P’s market.) 
2. Enquiry must take account not only of harm to the market for the original work but also of harm to the market for derivative works. 
v. The statute has two parts. The paragraph at the top giving the examples of fair use and then the definitional part which is the 4-factor balancing test. If you can place your-self in one of the examples at the top you are doing well but not home free, still have to pass through the multifactor test. If you do not fall into an example at the top you may still pass the four factor – because the examples are not exhaustive. Some courts read in a presumption however if you fit within an example. 
vi. Under the statute some purely reproductive copying may be fair use, specifically for classroom use. 
vii. Fair use balances the exclusive rights over expression created by CR law with the 1st amendment.

c. Acuff-Rose: not only is parody criticism analyzed under Factor 1, but that with Parody under factor number 3 the D may be privileged to use more than he or she would normally use. Factor 1 has a transformative-ness analysis that is an element of the first and fourth factors of the fair use analysis.
d. staple article of commerce defense: The sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial non-infringing uses.  

e. There is a tension between saying that transformativeness enhances the likeliness of fair use and the fact that section 106 expressly gives CR owners the right to prepare derivative works and derivative work is defined as a work in which the expression is transformed. 

B. Campbell v. Acuff-Rose Music, Inc. (S.C. 1994) (p. 951) (gives Parody rule) 
a. F: Roy Orbison & William Dees wrote the song “Oh Pretty Woman” and assigned the rights to it to Acuff-Rose Music who registered it for CR protection. Campbell, a member of 2 Live Crew, wrote a song entitled “Pretty Woman” intended to be a satire or parody of the original work. 2 Live Crew’s manager sent a letter to Acuff-Rose stating that 2 Live Crew made a parody of the song and that they would give credit to Dees and Orbison for the original and would pay a fee for the use of it. Acuff-Rose’s agent refused permission and said no thank you there is no market available here. Said this is not a market they exploit. (By doing that the Acuff lawyer made it harder for his client by saying we don’t exploit this market; therefore, what is the potential harm to Acuff’s market since they do not exploit this market. Acuff should have just said no.) 2 Live Crew proceeded to release tapes and CDs w/ the song on them. The tapes/CDs identified Orbison & Dees as the authors of “Pretty Woman.” After nearly .25 mil copies were sold Acuff-Rose sued 2 Live Crew and its record company – Luke Skyywalker records for CR infringement. Court of appeals concluded in reversing DC’s SJ for 2 Live Crew, that the Song’s blatantly commercial purpose prevents the parody from being a fair use. 
b. I: Whether 2 Live Crew’s commercial parody of Roy Orbison’s song “Oh Pretty woman” may be fair use? 

c. R: Fair use doctrine to be analyzed on a case-by-case analysis. The four factors must be used together and the results of each weighed together in light of the purposes of CR. The court of appeals immediately cut short the enquiry into 2 Live Crew’s fair use claim by confining its treatment of the first factor essentially to one relevant fact, the commercial nature of the use. 

d. Rule: Factor 1- Purpose and character of the D’s use including whether such use is of a commercial nature or is for nonprofit educational purposes. 

i. Central purpose of this enquiry is to see whether the new work merely supersedes the objects of the original creation or instead adds something new w/ a further purpose or different character, altering the first w/ new expression meaning or message. It asks whether and to what extent the new work is transformative. Transformative is measured by does it have new expression, new meaning, or new message. 

ii. However, a transformative use is not absolutely necessary for a finding of fair use (ex: copies in a classroom.) The more transformative the new work, the less will be the significance of other factors like commercialism that may weigh against a finding of fair use. This ties into the 4th factor because the more transformative the D’s work or activity the less likely it is to disrupt the core market of the P’s work. The more transformative work the more it moves away from being a direct substitute for a P’s work. 

iii. SC says have to look if it is transformative under the 1st Factor. Also saying commercial non-commercial is part of the first factor, but there is nothing in the first factor that says that is all you think about it. If there is a transformative use, such works thus lie at the heart of the fair use doctrine’s guarantee of breathing space within the confines of CR.
1. Court of appeals erred in giving dispositive weight to the commercial nature of the parody. The fact that a publication is commercial as opposed to nonprofit is a separate factor that tends to weigh against a finding of fair use, but this does not create a presumption.

iv. SC also explains Parody: parody is transformative, but it is also a form of comment or criticism. So, is 2 Live Crew’s song parody or satire? Do not use the words parody and satire interchangeably in CR law 
1. A parody comments on a particular work and because it comments on a preexisting work, it assumes that it must take form that work. A satire is about society as a whole – or about making fun of broader institutions or broad groups, or broader customs or practices. 

2. Parody needs to mimic an original to make its point, and some has some claim to use the creation of its victims imagination, whereas satire can stand on its own two feet and so requires justification for every act of borrowing.

a. This is important because if you can convince the court it is a parody, and therefore is a direct criticism of preexisting work, you will get extra points that will increase your chance of using the fair use doctrine. If it is merely a satire you will not get these extra points. 

3. Think of this in terms of criticism. Ex: if you are writing a criticism of poetry you need to quote the poems. Criticism by its nature needs to draw up the from the work it is making fun of. And if parody is a criticism than parody needs to do the same. Satire does not. Satire can still be fair use however. 

4. ** Just because it is a parody does not mean it is fair use. Just because it is a satire does not mean it is not fair use. But once it is identified as a parody, then slightly altered rules of fair use apply and those rules will make it slightly easier to get a fair use defense. 
5. Holding: 2 Live Crew’s is a parody. The threshold question when fair use is raised in the defense of parody is whether a parodic character may be reasonably perceived. If yes, then you can continue on the parody analysis. 2 Live Crew’s song reasonably could be perceived as commenting on the original or criticizing it to some degree. Crew’s song can be taken as a comment on the naivete of the original of an earlier day, as a rejection of its sentiment that ignores the ugliness of street life and debasement that it signifies. It is this joinder of reference and ridicule that marks off the author’s choice of parody from other types of comment and criticism.
e. Rule: Factor 2 – the nature of the Plaintiff’s copyrighted work. 

i. This factor calls for recognition that some works are closer to the core of intended copyright protection than others, with the consequence that fair use is more difficult to establish when the former works are copied. (i.e. contrasting motion pictures with news broadcasts.) This factor goes against 2 live Crew because Orbison’s song falls within the core of the CR’s protective purposes.
f. Rule: Factor 3 – The amount and substantiality of the portion used by the D in relation to the P’s CR work as a whole.

i. Parody’s humor depends on the parodist’s ability to conjure up what he or she is parodying so the audience understands what is being mimicked. Parody gets to take more than other things would take. Once enough has been taken to assure identification how much more is reasonable will depend, say, on the extent to which the song’s overriding purpose and character is to parody the original or, in contrast, the likelihood that the parody may serve as a market substitute for the original. Copying does not become excessive in relation to parodic purpose merely because the portion taken was the original’s heart. 
ii. This factor calls for thought not only about the quantity of the materials used, but about their quality and importance, too. 

iii. H: Says they did not take too much on the lyrics but may have taken too much on the music. 

g. Rule: Factor 4 – the effect of the Defendant’s use upon the potential market for or value of the Plaintiff’s Copyrighted work. 

i. Two-part inquiry: have to consider (1) not only the extent of harm caused by the particular actions of the alleged infringer, but (2) also whether unrestricted and widespread conduct of the sort engaged by the D would result in a substantially adverse impact on the potential market. (did this D have a substantial impact on the market and would other conduct by others have a substantial impact on the P’s market.) Enquiry must take account not only of harm to the original but also of harm to the market for derivative works 
1. May have a circumstance where what a D did, did not have any adverse impact of the P but if it were ruled D’s use was fair use then the cumulative effect of all third parties being allowed to do this would substantially affect P’s rights. Need to think about effect of P’s reproduction and redistribution rights and derivative use rights. 

ii. SC is saying while we have told you a parody is a criticism and likely to be a fair use, the song also has to be considered a rap version of “Oh Pretty Woman” and non-parodic rap version of “Oh Pretty Woman” would be a derivative work and would be licensed. 2 Live Crew left themselves at just such a disadvantage when they failed to address the effect on the market for rap derivatives and confined themselves to uncontroverted submissions that there was no likely effect on the market for the original. P’s lawyer accidentally said there is no market harm by saying we do not license for this kind of work. 
iii. The role of the courts is to distinguish between “biting criticism that merely suppresses the demand and copyright infringement which usurps it.”

C. SunTrust Bank v. Houghton Mifflin Co. (11th Cir. 2001) (p. 968)
a. F: SunTrust bank is the trustee of the Mitchell Trust which holds the CR in Margaret Mitchell’s book Gone with the Wind (“GWTW”), along with the CR for derivative works such as the motion picture. Houghton Mifflin sought to publish a novel by Alice Randall, titled The Wind Done Gone (“TWDG”), which was a purported parody and critique of Gone with the Wind which exposes the realities of slavery. TWDG is told from the perspective of a new character, but 18 characters are taken from GWTW. TC and court of appeals said D’s book is substantially similar to Gone with the Wind. But D argues this a parody. 
b. Analysis: Court says parody does not require humor. Says parody is a form of comment and criticism that appropriates elements of the original in creating a new artistic work as opposed to a scholarly article. 

i. Factor 1: Ask if the work is commercial and ask if it is transformative. This work is commercial, but this work is highly transformative. 

ii. Factor 2: It is a creative expressive work, so it is at the core of copyright protection. 

iii. Factor 3: The amount and substantiality of the portion used by the D in relation to the P’s CR work as a whole. There was substantial appropriation but because it was a parody, we expect to take elements of the original work in order to recognize it is parodying the original work. 

iv. Factor 4: Effect of the potential market

1. 1) whether D’s conduct had a substantial impact of P’s market? 

2. 2) whether D’s conduct caused harm to the market for derivative works? 
3. SunTrust fails to address and offers little evidence on the argument to demonstrate that TWDG would supplant demand for SunTrust’s licensed derivatives. 

D. Harper & Row Inc v. National Enterprises (1985 S.C.) (p. 1000) 
a. F: President Ford contracted w/ Harper and Row to publish his memoirs and in addition the agreement gave H&R the exclusive rights to first serial rights. Two years later H&R negotiated w/ Time Magazine giving Time the right to excerpt 7,500 words from Mr. Ford’s account of the Nixon pardon. The issue was supposed to release one week before the shipment of the full book. Two/three weeks before the scheduled release of the Time excerpt an unverified person brought a copy of Ford’s full manuscript to the editor of “The Nation.” Knowing he was not authorized to have the manuscript, he quickly put together a new story including quotes drawn exclusively from the manuscript. The Nation published its piece before Time and as a result Time before Time and as a result Time cancelled its piece and did not pay the remaining $12,500 on the K to H&R. The Nation lifted verbatim quotes of the author’s original language totaling between 300 and 400 words constituting 13% of the Nation’s article. DC held that Nation’s use of Ford material was not fair use, but a divided court of appeals panel disagreed. 

b. I: The extent to which the fair use doctrine sanctions the unauthorized use of quotations from a public figure’s unpublished manuscript.

c. H: The Nation effectively arrogated to itself the right of first publication and as such this use was not fair use w/in the CR act. There is no “right of first publication” in section 106. But this fits into the right of distribution. No Fair Use here. 

d. Analysis: The fact that the P’s work is unpublished is a factor tending to negate the defense of fair use. 

i. Publication of an author’s expression before has authorized its dissemination seriously infringes the author’s right to decide when and whether it will be made public, a factor not present in fair use of published works. Court is saying 1st publication is not just about economic rights, it is about free speech, because it is about deciding when you will speak. 

ii. The right of first publication is expressly made subject to the fair use provision but fair use analysis is tailored to each individual case. This analysis depends on the type of work that was published – applies most to where the P’s work is slated to be published. Where the P’s work was never going to be published at all, that has a different fair use analysis because there is not first publication that is coming. 

e. Factor 1 – Purpose of the Use: News reporting was the general purpose of the Nation’s use. 
i. In the first factor can consider the user’s intent: “the Nation’s use had not merely the incidental effect but the intended purpose of supplanting the CR holder’s commercially valuable right of first publication.” The Nation went beyond simply reporting uncopyrightable info and actively sought to exploit the headline value of its infringement, making a “news event” out of its unauthorized first publication of a noted figure’s CR expression. 
ii. The crux of the commercial/nonprofit distinction is whether the user stands to profit from exploitation of the CR material w/out paying the customary price.  
iii. This factor cuts against the Nation and toward unfair use. 
f. Factor 2 – Nature of the Plaintiff’s CR work:
i. The book may be characterized as an unpublished historical narrative or autobiography. 
ii. Think of the circles with fiction at the center and news at the outset – The Nation did not just take isolated phrases but instead excerpted subjective descriptions and portraits of public figures whose power lies in the author’s individualized expression. Such use, focusing on the most expressive elements of the work, exceeds that necessary to disseminate facts. A use that so clearly infringes the CR holder’s interests in confidentiality and creative control is difficult to characterize as fair. 

iii. The court adds whether the work is published or unpublished is a critical element of its “nature.”

iv. Now Two Qs to analyze this element: 1) is that at the core of CR protection or is it a factual work? 2) is it published or unpublished?
g.  Factor 3: Amount and substantiality of the portion used:
i. The Nation quoted those passages precisely b/c the qualitatively embodied Ford’s distinctive expression. Because of the expressive value of the excerpts and their key role in the infringing work, the Nation did not take “only a meager, indeed infinitesimal amount” of Ford’s original language.
ii. Says cannot just measure it quantitatively, need to measure this qualitatively. Need to ask how much the D took quantitatively and qualitatively. 

h. Factor 4: Effect on the Market:
i. The DC found not merely a potential, but an actual effect on the market. Time’s cancelling the release and its refusal to pay the $12,500 were the direct of effect of the infringement. 
ii. Once a CR holder establishes w/ reasonable probability the existence of a causal connection between the infringement and a loss of revenue, the burden properly shifts to the infringer to show that his damage would have occurred had there been no taking of CR expression. If you can show adverse impact on the market it will be easier to be a claim of fair use and vise versa. 

E. Sony Corp. of America v. Universal City Studios, Inc. (1984) (p. 1112) 
a. F: Sony manufactures the Beta Max machine for video home recording the VTR – which allows people to record TV to watch it later. Sony is being sued as contributory liable for all the infringement that is going on. The local broadcasters and networks are not plaintiffs. Contributory liability depends on direct liability, so it depends on what the VTR users are doing as being infringement. Local broadcasters want people to record and watch later so there is a lot of use already permitted here. But if everything the consumers is doing is fair use regardless of what the CR owner wants then there is no direct infringement and without direct infringement there cannot be contributory liability. The record showed that the principal use of the VTR is for “time shifting,” i.e. the recording of a program that the VTR owner cannot view as it being televised and the watching of the tape program at a later time (followed by the erasing of the program). The district court found that time shifting was a fair use of the Plaintiffs’ copyrighted programs and that Sony was not liable as a contributory infringer. The court of appeals disagreed on both issues. A divided (5-4) SC reversed the decision of the C of Appeals.
b. SC establishes the staple article of commerce defense: The sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial non-infringing uses. 

c. Issue: Is this Fair Use? Majority says this is Fair Use. Characterize it as time shifting.

d. Factor 1: Purpose of the Defendant’s Use
i. Requires that the commercial or non-profit character of an activity by weighed. Court says this is a non-commercial, non-profit activity. If Betamax were used to make copies for a commercial or profit-making purpose, such use would presumptively be unfair. The contrary presumption is appropriate here, however, because the district court’s findings plainly establish that time-shifting for private home use must characterized as noncommercial, nonprofit activity. The VTR merely allows a viewer to see such a work which he had been invited to witness in its entirety free or charge at a later time. 
e. Factor 2: The Nature of the Plaintiff’s CR work 

i. This is at the core. These are fictional feature films. This favors the Plaintiff  

f. Factor 3: The amount and substantiality of the portion used

i. VTR user takes the whole thing, but majority says that although they are taking the whole thing, it was originally provided for free by the network so it does not weight as high as you would scale it as it would originally seem. 

g. Factor 4: The Effect of the D’s Use upon the potential market for or value of the P’s copyrighted work. 
i. Had no effect on the market. No actual harm to Ps. A use that has no demonstrable effect upon the potential market for, or the value of, the copyrighted work need not be prohibited in order to protect the author’s incentives to create.
ii. A challenge to a noncommercial use of CR work requires proof either that the particular use is harmful, or that if it should become widespread, it would adversely affect the potential market for the copyrighted work. Actual present harm need not be shown; such a requirement would leave the CR holder with no defense against predictable damage. Nor is it necessary to show with certainty that future harm will result. What is necessary is a showing by a preponderance of the evidence that some meaningful likelihood of future harm exists. If the intended use is for commercial gain, that likelihood may be presumed. But if it is for noncommercial purpose, the likelihood must be demonstrated.  

iii. H: there was no need for the DC to say much about past harm. “Ps have admitted that no actual harm to their copyrights has occurred to date.”
h. This is the major and only linchpin case that says private personal copying is not an infringement. But only establishes that this particular type of copying is fair use, but there were a lot of factual assumptions and a key component of that was that it includes no further distribution. 
i. Dissent: purely consumptive uses are certainly not what the fair use doctrine was designed ot protect. Saying that fair use needs to emphasize the uses that bring more expression and more knowledge to all of us – this is what the majority in Acuff-rose says “the more transformative it is on Factor 1, the more likely it will be fair use.” 

F. Tivo Ex: When Tivo records an episode of Spongebob and removes commercials what rights come into play? 

a. Is this a collective work – The show with the commercials interjected? Yes. This is a collective work. A 24-26 minutes episode spliced with multiple separate works that are commercials. 

b. Copying it on TIVO is a restoration of the show into its original form. When the show was sent to the Network it was just the show. All the TIVO machine did was extract one work from the collective work and reproduce that.
G. Authors Guild v. Google (2d. Cir 2016) (p. 1088) 

a. F: Google through its Google books and its Library Project, acting w/out permission of rights holders, made digital copies of tons of millions of books including Ps, that were submitted to Google by major libraries for this purpose. Google has scanned the digital copies (the entire book) and created a search and snippet function in them. Users can use this function without charge. Google has also allowed the participating libraries to download and retain digital copies of the books they submit under agreements which commit the libraries not to use their digital copies in violation of any CR law.  Ps sue for CR infringement. DC granted SJ for Google, agreed this was fair use. 

b. Holding: Holds for Google. Affirms DC. This is Fair Use. Google’s making of a digital copy to provide a search function is a transformative use, which augments public knowledge by making available information about Ps’ books w/out providing the public w/a substantial substitute for matter protected by Ps’ CR interests in the original work or derivatives of them.

c. Factor 1: Purpose of Use (Transformative Purpose Analysis) 

i. Google’s Purpose = is to provide otherwise unavailable info about the originals. This is commercial in nature. 

ii. Transformative analysis: Transformative use favors a finding of a of fair use b/c it communicates something new and different from the original or expands its utility, thus serving CR’s overall objective of contributing to public knowledge.

1. Court says this is not new meaning or new expression this is a new resource or new product. 
2. Holding: The creation of a full-text searchable database is quintessentially a transformative use as the result of a word search is different in purpose, character, expression, meaning, and message from the page and the book from which it is drawn. The idea of searching, the research function, is different from reading the book. The search function makes available significant info about the books. 
iii. Commercial analysis: Google’s overall profit motivation should not be the reason this fails as fair use over its highly transformative purpose. Plenty of universally accepted forms of fair use, such as news reporting are all normally for profit. 

iv. This factor favors fair use 

d. Factor 2: The Nature of the P’s Copyrighted Work 

i. Analyzing this factor also requires a transformative purpose inquiry

ii. Ask: is it published or unpublished? Also, whether it is at the core of CR protection? 

iii. Issue with this factor is that Books involved here are both factual and fictional; some are at the core and some are not; and are all published. So difficult to really safe what the nature of the works are. 

iv. This factor favors Fair use, not because Ps works are factual but because the secondary use transformatively provides valuable info. 

e. Factor 3: Amount and substantiality of the portion used

i. Google copied the entirety of the works but does not make the entirety of the works available or distribute the entirety of the works. 
ii. A finding of fair use is more likely when small amounts or less important passages are copied then when the copying is extensive or encompasses the most important parts of the original. This is because the larger the amount of the original copied, the more likely the secondary work might serve as an effectively competing substitute for the original and might therefore diminish the original rights holder’s sales and profits. 

iii. Rule: Complete unchanged copying has repeatedly been found justified as fair use when the copying was reasonably appropriate to achieve the copier’s transformative purpose and was done in such a manner that it did not offer a competing substitute for the original.
iv. Analysis: The fragmentary and scattered nature of the snippets revealed even after a determined and time-consuming search results in revelation that is not “substantial.”

v. H: Copying the totality of the original is reasonably appropriate for Google’s transformative purpose and is necessary to achieve that purpose. While Google makes an unauthorized digital copy of the entire book it does not reveal that digital copy to the public. The copy is made to enable the search and snippet functions. Google has constructed the snippet function in a manner that substantially protects against its serving as an effectively competing substitute for Ps books. And Google imposes many limitations on this function. A searcher cannot succeed in revealing through a snippet search what could usually serve as a competing substitute for the original. 

f. Factor 4: Effect on the Market 

i. Rule: focuses on whether the copy brings to the market a competing substitute for the original or its derivative so as to deprive the rights holder of significant revenues because of the likelihood that potential purchasers may opt out to acquire a copy in preference to the original. The more the copying is done to achieve a purpose that is different than the purpose of the original, the less likely that the copy will serve as a satisfactory substitute for the original. 

ii. To weigh against fair use there must be a meaningful or significant effect upon the potential market for or value of the CR work.

iii. H: the snippet tool does not give searchers access to effectively competing substitutes. Factor cuts toward fair use.

iv. Derivative Market Analysis: The CR from P’s authorship of their works does not include an exclusive right to furnish the kind of info about the works that Google’s program provides to the public 
1. The definition of derivative work strongly implies that derivative works over which the author of the original enjoys exclusive rights ordinarily are those that represent the protected aspects of the original works, i.e. its expressive content, converted into an altered form. 

2. If in the course of making an arguably fair use of a CR work, the secondary user unreasonably exposed the rights holder to destruction of the value of the CR resulting from the public’s opportunity to employ the secondary use as a substitute for the purpose of the original, even though that was not the intent of the secondary user, this might well furnish a substantial rebuttal to the secondary user’s claim of fair use. 

3. Google has made sufficient showing of its protection of the digitized copies of Ps works. P failed to rebut this. 

H. Fair Use Recap 
a. Factor 3: The end consumer is at least receiving some of the original expression of the plaintiff. in the following cases none of the P’s original expression reaches the consumer in the D’s final product. 
b. Sega Enterprises Ltd v. Accolade, Inc. (9th Cir. 1992) 

i. F: Sega develops and markets video entertainment systems including the Genesis. D, Accolade is an independent developer, manufacture and marketer of computer entertainment software, including cartridges that are compatible w/ the Genesis console, and other computer systems. Sega licenses its CR computer code and its SEGA TM to independent developers of computer game software, who then develop and sell Genesis compatible video games in competition with Sega. Accolade is not a licensee of Sega.   Accolade used a 2 step process to render its games compatible w/ Genesis. First it reverse engineered Sega’s video game programs to discover the reqs for compatibility w/ Genesis. In doing so Acolade converted the code contained in the copies of Sega’s game cartridges into human-readable source code. It then generated print-outs of the code. Then Accolade looked for commonality in the print-outs amongst 3 Sega games. They then loaded the code back into a computer and experiment to discover the interface specifications for the Genesis console by modifying the programs and studying the results. Following this, Accolade created a development manual that incorporated the info it discovered about Genesis compatible games, but the manual did not include any of Sega’s code just functional descriptions of the interface reqs. In stage two Accolade created its own game for Genesis, relying on info concerning the interface specifications for the Genesis from the development manual. Accolade maintains w/ the exception of the interface specifications. None of the code in its own game is derived in any from its emanations of Sega’s code.  

ii. Difference between source code and object code: 

1. A programmer writes a program in source code. Source code is then compiled into a series of zeros and ones – which is what object code looks like. 

2. It is very hard to read object code. 

3. When you buy products with software embedded we are talking about copies of object code, not source code or humanly understandable code. 

iii. Accolade copied it once in changing into source code, then tinkered with it making derivative. What the end consumer gets is a 99% Accolade product with some tinkering to fit a Sega machine. They just needed to know how the Sega machine worked. They did not need copy that software. DC found CR liability 

iv. I: Whether the CR Act permits persons who are neither CR holders nor licensees to disassemble a CR computer program in order to gain an understanding of the unprotected functional elements of the program? 

v. Intermediate Copying: The intermediate copying done by Accolade therefore falls squarely within the category of acts that are prohibited by the statute. So, need to be Fair Use to not be an infringement. 

vi. Fair Use:

1. Factor 1: With respect to the first statutory factor, we observe initially that the fact that copying is for a commercial purpose weighs against a finding of fair use. However, the presumption of unfairness that arises in such cases can be rebutted by the characteristics of a particular commercial use. 

a. Accolade copied Sega’s software solely in order to discover the functional requirement for compatibility with the Genesis console – aspects of Sega’s programs that are not protected by CR. This Factor goes in favor of Accolade. 

2. Factor 4: the fourth factor, effect on the potential market for the CR work, bears a close relationship to the “purpose and character” (factor 1) inquiry in that it, too, accommodates the distinction between the copying of works in order to make independent creative expression possible and the simple exploitation of another’s creative efforts. 

a. Accolades activity arguably makes the Sega platform more valuable. It may hurt some sales of Sega’s game, but it might help the sale of the Sega platform. Once you buy the Sega Platform you will buy lots of games. 

3. Factor 2: the problem is that computer programs are utilitarian articles that accomplish tasks as such they contain logical structures dictated by the function to be performed. But there is something peculiar about computer software. 

a. If you pick a novel or watch a film you can find the unprotected ideas and elements with your eyes and ears, but you cannot do this with software. The only way to figure out the unprotected parts is to disassemble it. 

b. Humans often cannot gain access to the unprotected ideas and function concepts contained in object code w/out disassembling that code – i.e. copying. 

vii. H: Disassembly of CR Object code is a matter of law a fair use of the CR work if such disassembly provides the only means of access to these elements of the code that are not protected by CR and the copier has a legitimate reason for seeking such access. 

1. Sega has failed to demonstrate the likelihood of success on the merits of its CR Claim, the hardships do not tip in Sega’s favor. 

c. Sony Computer Ent. v. Connectix Corp. (9th Cir. 2000)

i. Connectix was reverse engineering the playstion in order to make a competitor playstation that you can play on the computer. But 9th circuit said this is pure intermediate copying. 9th circuit says this is transformative – building a whole new platform. 

d. When it comes to software and intermediate copying – courts say it is fine to copy the entirety of the software to disassemble to understand the unprotectible elements of it in order to build a new software. 
SECONDARY LIABILITY 
A. Three types of Secondary Liability: Vicarious Liability, Contributory Liability and Inducement Liability 
a. Vicarious Liability Rule: (Cherry Auction)
i. Supervision or right and ability to control of the infringing activity; and 

ii. Direct financial/material benefit 

b. Contributory Liability Rule: 

i. Knowledge of the infringing activity: and 

ii. Materially contribution to the infringement 

c. Inducement Liability (Grokster)
i. Materially contribute to the infringement; and 
ii. Intended for that to happen 
B. Fonovisa Inc. v. Cherry Auction, Inc. (9th Cir. 1996) (p. 1143)
a. F: D’s run a flea market where third party vendors sell counterfeit recordings that infringe on the P’s CRs and TRs. Ps own CRs & TRs to Latin/Hispanic music recordings. Cherry Auction is a flea market where vendors pay a daily rental fee to the swap meet operators in exchange for booth space. Cherry provides the parking, conducts advertising and retains the rights to exclude vendors for any reason at any time and can exclude vendors for CR and TR infringement. Cherry also receives an entrance fee from customers who attend the swap meet. Cherry was aware vendors were selling counterfeit recordings as they had been raided by the Sheriff’s dept. and received a letter from the Sheriff’s dept. notifying them of the on-going infringing sales and are reminding them that they had agreed to provide the Sheriff w/ info about each vendor. DC held for Ds that Ps could not maintain a COA against Ds for sales by vendors who lease its premises. Court of appeals reverses. P does not challenge as to its claim of direct CR infringement but appeals it as to the claim of contributory CR and TR infringement. 
b. CR Vicariously Liability Rule: Even in the absence of an employer-employee relationship one may be vicariously liable if he has the right and ability to supervise the infringing activity and also has a direct financial interest in such activities. 

i. Do you have a right and ability to control the infringing activity?

ii. And do you have a direct financial interest in the infringing activity?

iii. If yes to both, you are vicariously liable. – no knowledge or intent required. 

iv. Cherry Auction had sufficient control. They had the right to terminate vendors, they promoted the auction, and controlled the access of customers to the swap meet. Ds reap substantial benefits form admission fees, concession stands sales, and parking fees, all of which flow directly from customers who want to buy the counterfeit recordings at bargain basement prices, thus the P has shown direct financial benefit. 

v. If you can show the counterfeit stuff brought people to the marketplace, that is a direct financial investment. The sale of pirated recordings at the Cherry Auction is a draw for customers. Ps have stated a claim for Vicarious CR infringement 
c. Contributory Infringement: Imposes liability where one person knowingly contributes to the infringing conduct of another. 

i. Rule: one who w/ knowledge of the infringing activity induces, causes, or materially contributes to the infringing conduct of another, may be held liable as a contributory infringer. 

ii. R: Knowledge has clearly been established because the local sheriff told them. Material contribution is shown because it would be difficult for the infringing activity to take place in the massive quantities alleged w/out support provided by the swap meet. (this language is the linchpin for peer to peer network sharing.) Providing the site and facilities for known infringing activity is sufficient to establish contributory liability. 

C. Sony Corp v. Universal City Studios (1984) US SC (p. 1149) 
a. F: Sony makes the Betamax which is a Home video tape recorder (“VTR”) and distributes to stores and they were sold at retail to consumers. Then consumers used the VTRs to record movie and shows. Universal alleges Sony is liable for CR infringement committed by the VTR users because of their marketing. 
b. I: Does this use of the VTR violate any rights conferred upon CR owner? Is Sony contributory liable for selling Betamax/VTR machines? 

i. What qualifies as knowledge under the Contributory infringement rule? 

c. The CR Act does not expressly render anyone liable for infringement committed by another. In the Patent Act both the concept of infringement and the concept of contributory infringement are expressly defined by statute. (Could have argued that this shows Congress specifically did not want contributory liability for CR because if they had wanted it they would have included it.) Instead court reasons because CR is tort like, that traditional principles of secondary liability will apply. 
d. R: The producer in Kalem did not merely provide the “means” to accomplish an infringing activity; the producer supplied the work itself, albeit in a new medium of expression. Sony in the instant case does not supply Betamax consumers with respondents’ works; respondents do. Sony supplies a piece of equipment that is generally capable of copying the entire range of programs that may be televised. The Betamax can be used to make authorized or unauthorized uses of CR works, but the range of its potential use is much broader.
i. In such cases, as in other situations in which the imposition of vicarious liability is manifestly just, the “contributory” infringer was in a position to control the use of the CR works by others and had authorized the use without permission from the CR owner. 
e. If vicarious liability is to be imposed on Sony in this case, it must rest on the on the fact that it has sold equipment with constructive knowledge of the fact that its customers may use that equipment to make unauthorized copies of copyrighted material. There is no precedent in the law of CR for the imposition of vicarious liability on such a theory. 

f. Court adopts from Patent Law: Moreover, the Patent Act expressly provides that the sale of a “staple article or commodity of commerce suitable for substantial non-infringing use” is not contributory infringement.

g. Rule: Accordingly, the sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial non-infringing uses. (this is not a blanket protection).
D. A&M Records Inc. v. Napster, Inc. (9th Cir. 2001) p. 1155 

a. F: Peer to Peer Networking Sharing – 

b. Rule: Traditionally one who, with knowledge of the infringing activity, induces, cause or materially contributes to the infringing conduct of another, may be held liable as a contributory infringer.  

c. Does the Sony reasoning apply to a service as well as product? Napster claims that it is nevertheless protected from contributory liability by the teaching of Sony. The Court disagrees. Although there can be non-infringing uses of this service. 

d. Contributory Liability: requires that the secondary infringer “know or have reason to know of the direct infringement.”

i. Knowledge: the Sony court declined to impute the requisite level of knowledge where the defendants made and sold equipment capable of both infringing and “substantial non-infringing uses.” 

1. We are bound to follow Sony and will not impute the requisite level of knowledge to Napster merely because peer-to-peer file sharing technology may be used to infringe plaintiffs’ CRs. The District court placed undue weight on the proportion of current infringing use as compared to current and future non infringing use. 

2. But this reasoning was not enough to help Napster. Court said Napster had screen of central server seeing what Peers were asking for and knew none of it was authorized. At the moment this occurred Napster saw what was happening. This was different than Sony selling its 500 units to Best Buy because then Sony does not know where the VTRs go. So, there is no constructive knowledge here because this system can be used for non-infringing purposes. 

ii. If a computer system operator learns of specific infringing material available on his system and fails to purge such material from the system, the operator knows of and contributes to direct infringement. Conversely absent any specific information which identifies infringing activity, a computer system operator cannot be liable for contributory infringement merely because the structure of the system allows for the exchange of copyrighted material. 

iii. H: The record supports the DC’s finding that Napster has actual knowledge that specific infringing material is available using its system, that it could block access to the system by suppliers of the infringing material and that it failed to remove the material. Sufficient knowledge exists to impose contributory liability when linked to demonstrated infringing use of the Napster system. 

iv. Material Contribution: Without the support services defendant provides, Napster users could not find and download the music they want with the ease of which defendant boasts. We agree that Napster provides “the site and facilities” for direct infringement. 

e. Vicarious Liability: 

i. Financial Benefit: Financial benefit exists where the availability of infringing material “acts as a ‘draw’ for customers.”

1. Ample evidence supports the DC’s finding that Napster’s future revenue is directly dependent upon “increases in user-base.” Napster financially benefits from the availability of protected works on the system. 

ii. Supervision: The ability to block infringers’ access to a particular environment for any reason whatsoever is evidence of the right and ability to supervise. 

1. Here, plaintiffs have demonstrated that Napster retains the right to control access to its system. Napster has an express reservation of rights policy, stating on its website that it expressly reserves the “right to refuse service and terminate accounts in [its] discretion, including, but. Not limited to, if Napster believes that user conduct violates applicable law… or for any reason in Napster’s sole discretion, with or without cause. 
2. To escape imposition of vicarious liability, the reserved right to police must be exercised to its fullest extent. Turning a blind a to detectable acts of infringement for the sake of profit gives rise to liability. 

3. R: Put differently, Napster’s reserved “right and ability” to police is cabined by the system’s current architecture. As shown by the record, the Napster system does not “read the content of indexed files, other than to check that they are in the proper MP3 format. Napster, however, has the ability to locate infringing material listed on it search indices, and the right to terminate users’ access to the system. The file name indices, therefore, are within the “premises” that Napster has the ability to police. 

iii. H: Napster’s failure to police the system’s premises, combined with a showing that Napster financially benefits from the continuing availability of infringing files on its system, leads to the imposition of vicarious liability.
E. MGM v. Grokster, Ltd. (U.S. 2005) pg. 1161

a. F: the goal was to eliminate the central server to have a truly peer to peer system so they can avoid the knowledge element. So, what would happen is that when someone would download the Grokster software the software would attempt to find a computer that could act as the server. It creates a mini-central server unbeknownst to the host. Does this in as many big computers as it can – these were called supernodes. The supernodes would identify each other and constantly update the list of supernodes. This allowed the Grokster people to say they do not know what it is going on we do not have a central server, that they are just delivering a software service and after it’s on the person’s computer, they do not know what it does. Grokster could still feed it advertising. DC said you are shielded by Sony. But this went up to the SC.

b. R: MGM’s evidence gives reason to think that the vast majority of users’ downloads are acts of infringement and because well over 100 million copies of the software in question are known to have been downloaded, and billions of files are shared across the Fasttrack and Gnutella Networks each month, the probable scope of CR infringement is staggering. 

i. There is no evidence that either company made an effort to filter CR material from users’ downloads or otherwise impede the sharing of copyrighted files. Although Grokster appears to have sent e-mails warning users about infringing content when it received threatening notice from the CR holders, it never blocked anyone from continuing to use its software to share copyrighted files. StreamCast not only rejected another company’s offer of help to monitor infringement, but blocked the Internet Protocol addresses of entities it believed were trying to engage in such monitoring on its networks. 

c. H: Hold that one who distributes a device with the object of promoting its use to infringe copyright, as shown by clear expression or other affirmative steps taken to foster infringement, is liable for the resulting acts of infringement by third parties. – this is commonly now called inducement liability. We agree with MGM that the Court of Appeals misapplied Sony, which it read as limiting secondary liability quite beyond the circumstance to which the case applied. Sony barred secondary liability based on presuming or imputing intent to cause infringement solely from the design or distribution of a product capable of substantial lawful use, which the distributor knows is in fact used for infringement. 

d. The evidence here is that they both advertise to Napster users to try to get them to come use their software. 

i. The record is replete with evidence that from the moment Grokster and StreamCast began to distribute their free software, each one clearly voiced the objective that recipients use it to download copyrighted works, and each took active steps to encourage infringement. In addition to this evidence of express promotion, marketing, and intent to promote further, the business models employed by Grokster and StreamCast confirm that their principal object was to use their software to download CR works. Evidence of failure to filter out copyright material is just one piece of evidence, but this on its own cannot be enough to establish inducement liability. However blocking someone from filtering out copyright material is more incriminating. 

e. Sony is only a rule that when someone distributes a product or a service and you think they know there is some infringement you cannot impute the requisite knowledge for contributory liability just because they provided a service that can be used for infringement. Sony is not an absolute shield to the distributor of that product/service. If you can show the distributor of the product did it with bad intent or intended to infringe CR you can still get them. 

i. Sony’s rule limits imputing culpable intent as a matter of law from the characteristics or uses of a distributed product. But nothing in Sony requires courts to ignore evidence of intent if there is such evidence, and the case was never meant to foreclose rules of fault-based liability derived from the common law. Thus, where evidence goes beyond a product’s characteristic or the knowledge that it may be put to infringing uses, and shows statements or action directed to promoting infringement, Sony’s staple-article rule will not preclude liability. 

ii. The classic case of direct evidence of unlawful purpose occurs when one induces commission of infringement by another or “entices or persuade another to infringe.” Evidence of active steps taken to encourage direct infringement, such as advertising an infringing use or instructing how to engage in an infringing use, show an affirmative intent that the product be used to infringe, and a showing that that infringement was encouraged overcomes the law’s reluctance to find liability when a defendant merely sells a commercial product suitable for some lawful use. 
f. Inducement liability: 1) you materially contribute to the infringement and 2) you intended for that to happen. 

i. Mere knowledge of infringing potential or of actual infringing uses would not be enough here to subject a distributor to liability. Nor would ordinary acts incident to product distribution such as offering customers technical support or product updates, support liability in themselves. The inducement rule, instead, premises liability on purposeful, culpable expression and conduct, and thus does nothing to compromise legitimate commerce or discourage innovation having a lawful promise. 
ii. The classic instance of inducement is by advertisement or solicitation that broadcasts a message designed to stimulate others to commit violations. Absence evidence of intent, a court would be unable to find contributory infringement liability merely based on a failure to take affirmative steps to prevent infringement, if the device otherwise was capable of substantial noninfringing uses. The distribution of a product can itself give rise to liability where evidence shows that the distributor intended and encouraged the product to be used to infringe. 
COWNERSHIP AND CO-AUTHORSHIP 
A. Overview: Congress has power to give exclusive rights to authors of their writings for limited times. This raises the question – who is an author?
a. Assume that the party doing the fixation may be the author, but always look for the real source of the originality the real source of the creative expression. If it is a choice between who is the muscle of the fixation v. the person who we identify as the source of the originality or creativity always choose the later as the author. 
B. Lindsay v. R.M.S Titanic (SDNY 1999) (p. 361) 
a. F: P, Lindsay, is an independent documentary filmmaker engaged in the business of creating, producing, directing, and filming documentaries. In 1993 D was awarded exclusive status as salvor-in-possession of the Titanic wreck site and therefore authorized to carry on salvage operations. In 1994 P filmed a documentary that depicted D’s 3rd salvage expedition, and he there conceived another film project for the Titanic using high illumination lighting equipment (this here is not enough to make him an author yet.). The parties negotiated for P’s work on the 1996 expedition, but no formal agreement was executed. P planned in detail the filming of the wreckage, both in advance and during the 1996 expedition but did not operate the cameras himself. 
b. I: Who is the author? Is it Lindsay or the camera person? 
c. Rule: The CR Act of 1976 provides that CR ownership “vests initially in the author or authors of the work.” Generally speaking, the author of a work is the person who actually creates the work, that is, the person who translates an idea into a fixed, tangible expression entitled to CR protection. But the concept is broader than this. This is initial idea that the person who fixes the idea is the author works in some circumstances but not all. 
d. An individual claiming to be an author for CR purposes must show “the existence of those facts of originality, of intellectual production of thought, and conception.”
e. Court analysis: Taken as true, the P’s allegations meet this standard. Lindsay’s alleged storyboards and the specific directions he provided to the film crew regarding the use of the light towers and the angles from which to shoot the wreck all indicate that the final footage would indeed be the product of Lindsay’s original intellectual conceptions. Lindsay exercised such a high degree of control over the project that he is the author. 
f. Rule: All else being equal, where a P alleges that he exercised such a high degree of control over a film operation- including the type and amount of lighting used, the specific camera angles to be employed, and other detail-intensive artistic elements of a film – such that the final product duplicates his conceptions and visions of what the film should look like, the P may be said to be an “author” within the meaning of the CR Act. 
g. The LBI Case: 
i. The P takes a survey of LBI (this is not Copyrightable because its facts.) He hired a print shop to bring the map to life, but he clearly directed it. He was the author of the map. “Amanuensis” – essentially a stenographer just recording what the other is saying. 
ii. Rule: a party can be considered an author when his or her expression of an idea is transposed by mechanical or rote transcription into a tangible form under the authority of the party. 
h. If you say you are channeling the messages from something like God or aliens, then the courts will not likely give you CR protection. 
C. Work Made for Hire Doctrine (pg. 365)
a. Section 101 –  A work made for hire is:
i. A work prepared by an employee within the scope of his or her employment; or
1. Q here is: what is within the scope of the employment? (pg. 379) SC says use CL of agency and employer-employment relationship to determine if something is within the scope of employment. 
ii. A work specially ordered or commissioned for use as a contribution to a collective work, as a part of a motion picture or other audiovisual work, as a translation, as a supplementary work, as a compilation, as an instructional text, as a test, as answer material for a test, or as an atlas, if the parties expressly agree in a written instrument signed by them that the work shall be considered a work made for hire. 
b. Will have a work made for hire under 2 circumstances:
i. 1) person creates the work within the scope of her employment; or 
ii. 2) The person who creates the work is an independent contractor but was commissioned to do that in one of the 9 specific categories listed and underlined above. 
c. Section 201 – Ownership of a Copyright:
i. (b) Works made for hire – In the case of a work made for hire, the employer or other person for whom the work was prepared is considered the author for purposes of this title, and, unless the parties have expressly agreed otherwise in a written instrument signed by them, owns all of the rights comprised in the CR. 
ii. This doctrine essentially creates an automatic transfer of all authorship rights from the human who is the true author to a corporate author or another person who is the employer or person who hired the independent contractor. It is a presumptive transfer of all CR rights. Only arises in circumstances bolded above. 
d. If a person is an employee, everything she does under the employment belongs to the employee. If she is an independent contractor, it is much more rigorous, needs to fall into one of those 9 categories and have a signed written agreement. So, this raises the Q is the person an independent contractor or employee? CR act does not define employee. So, Court uses the CL factors under Agency to determine if someone is an employee under the work made for hire doctrine. 
D. CO-AUTHORSHIP 
a. Section 101 – Joint Work: A joint work is a work prepared by two or more authors with the intention that their contributions be merged into inseparable or interdependent parts of a unitary whole. Something where two creators work together and intended their contribution to be merged and merged in an interdependent way but in a way that is not inseparable: lyrics to a song. 
i. Ex: Song writing duos = where someone writes the music, and someone writes the lyrics
ii. Many contributions are truly inseparable – thing of film sets. The resulting footage is truly inseparable. Cannot separate out what the lighting person did etc. 
b. A co-authorship claimant bears the burden of establishing that each of the putative co-authors (1) made independently copyrightable contributions to the work; and (2) fully intended to be co-authors.
i. Mutual intent: have to ask did each of these authors intend to be authors with each other. It’s a laymen’s point of view. Did you intend to be a co-author/joint author with that person. For this analysis you consider the facts/evidence of the case. 
ii. Two requirements for Co-Authorship 
1. Independent copyrightable contribution – court says Thomson crosses this threshold
2. Need both parties to intend to have been co-authors 
c. Thomson v. Larson (1998) (2d. Cir.) (p. 387) 
i. F: Rent began as the joint project of Bill Aronson and composed by Jonathan Larson, based on Puccini’s opera La Boheme. They collaborated on the work until they separated in 1991, and Larson obtained permission to develop the play on his own, and that Aronson would receive credit but would not be considered an active collaborator, or co-author of Rent. In 1992 Larson’s Rent script was received by the NYTW’s (NY Theatre Workshop) Director James Nicola, who twice urged Larson to hire a book right before and after the NYTW put on the show. Both times Larson refused. In 1995 Larson agreed to NYTW’s hiring of Lynn Thomson as a dramaturg to assist Larson in clarifying the story line. Thomson signed an agreement with the NYTW in which she would receive $2000 and credit as a dramaturg. The Agreement contained no language on CR interests. In the summer & fall of 1995 the two worked together in Larson’s apartment on the script with Larson inputting all the changes directly on his computer. Thomson made no contemporaneous notes of her specific contributions. Thomson says the October Version was the culmination of her collaboration w/ Larson. On Nov. 3 Larson signed a K w/ NYTW for on-going revisions to Rent and only he was listed as the author w/ no mention of Thomson, it further incorporated an earlier K which gave Thomson billing as “sole author.” Final dress rehearsal was held on Jan. 24, 1996 and hours after it ended Larson died. In the weeks after his death Thomson and the NYTW worked to fine tune the script. It opened off Broadway and was quickly moved to Broadway on April 29, 1996.
1. Before the Broadway opening, Thomson sought compensation and tile page credit. She singed a K w/ the Broadway producers for $10,000 plus $50/week for her dramaturgical services. She then approached Larson’s heirs to request a percentage of royalties derived from the play. Negotiations between the Larson heirs and Thomson about the royalty broke down. She then sued the heirs alleging she was a co-author; she asked the court to declare her a co-author and grant her 16% of the Author’s share of the royalties. 
ii. P: Thomson now claims she is a co-author of Rent and never licensed or transferred her rights. DC concluded Thomson was not a Co-author and dismissed. 
iii. I: Whether Rent qualifies as a statutory joint work co-authored by P? and 2) Whether even if Thomson is not deemed a co-author, she automatically retains exclusive CR interest in the material she contributed to the work? 
iv. H: Thomson is not a co-author. The CR Act defines a “joint work” as a “work prepared by two or more authors with the intention that their contributions be merged into inseparable or interdependent parts of a unitary whole. The touchstone of the statutory definition is the intention at the time the writing is done that the parts be absorbed or combined in an integrated unit. 
v. Rule: Joint authorship entitles the co-authors to equal undivided interest in the whole work – in other words, each joint author has the right to use or to license the work as he or she wishes, subject only to the obligation to account to the other joint owner for any profits that are made. 
1. Think of it as undivided interest for sure, but equal is the presumption and can be proven otherwise Joint authorship is the equivalent of joint tenancy in real property. Under JT it is assumed that the Joint tenants have equal shares until proven otherwise. 
vi. Childress imposes additional Rules: A co-authorship claimant bears the burden of establishing that each of the putative co-authors (1) made independently copyrightable contributions to the work; and (2) fully intended to be co-authors. 
1. Element 1: Independently Copyrightable Contributions: collaboration is not sufficient to establish join authorship. Rather, the contribution of each joint author must be independently copyrightable. 
a. Analysis: Thomson made at least some non-de minimis copyrightable contribution, and that Thomson’s contributions to the Rent libretto were certainly not zero.
2. Element 2: Intent of the Parties: Mutual intent requirement: 
a. There must be mutual intent to be joint authors. Childress mandates that the parties “entertain in their minds the concept of joint authorship.” Equal sharing of rights should be reserved for relationships in which all participants fully intend to be joint authors. 
3. Evidence here: Decision making authority and how billing was done. 
a. For decision making authority the DC determined that Larson retained sole decision-making authority as to what went into Rent. 
b. Billing: billing was unequivocal. Every script brought to the court listed Larson as the author. As did the biography Larson wrote for the play bill. Larson never intended for Thomson to be a co-author with him. 
c. Thomson will testify she always intended to be a joint author. But since Larson is not with us have to look at circumstantial for his intent and that all points to him being the sole author. So, Thomson’s claim of joint authorship is defeated. 
vii. Even if Thomson was a co-author she could not stop the production of Rent. Would only be entitled to an accounting of whatever profits the other person made. Even if she was co-author, she could have an undivided interest but does not mean she has an equal interest.  
d. Aalmuhammed v. Lee (9th Cir. 2000) p. 397 (This is good 9th Cir. Law, but Prof thinks this is bad 9th Cir. Law) 
i. F: During Spike Lee’s production of Malcom X, Denzel Washington requested that Aalmuhammed assist with the film because he was familiar with Malcolm X’s transition to Islam. Aalmuhammed suggested script revisions, directed Washington, created some new characters and scenes and edited parts of the film during post. Without any written K Almuhammed was paid $25k by Lee and $100k by Washington. His request for credit as a co-writer was denied but he was credited as an “Islamic Technical Consultant.” He filed an application with the CR office listing himself as co-creator, co-writer, and co-director of the film and he brought action against WB, Lee and others stating that the film was a joint work and he was co-owner of the CR. DC granted SJ for Ds. 
ii. H: Although Aalmuhammed made substantial contributions to the film he was not one of the authors, because that requires more. 
iii. Test for joint authorship in 9th cir: In the absence of a K to the contrary, the court state three factors to use to identify who is an author of a joint work: (1) the court looked to control, viewing an author as the person “who superintended the whole work, the ‘master mind’ ” – and for a motion picture, this is generally someone at the top of the screen credits… someone who has artist control. The court also required (2) that putative coauthors make objective manifestations of hared intent to be coauthors. Finally, the court (3) looked to whether the work’s audience appeal turns on the contributions each putative coauthor and whether the share of each in that appeal cannot be appraised. 

1. This rule is a judge created riff on the joint-author rule. The court is imposing additional requirements on joint authorship that are not in the rule. But this is now the test. When the inquiry is who is the master mind it sounds like you are working for one person. Sounds like an inconsistent test if you are looking for joint authors. Joint authors would be master “minds.” 
iv. R: Aalmuhammed “made extremely helpful recommendations, but Lee was not bound to accept any of them;” WB and Lee superintended the film, and Aalmuhammed did not. None of the three made any objective manifestation of an intent to be co-authors: Lee singed a “work for hire” agreement for WB and it would be illogical to concluded that Warner intended to share ownership with individuals like Aalmuhammed who worked under Lee’s control. 
1. Claim jumping by research assistants, editors, and former spouses, lovers and friend would endanger authors who talked with people about what they were doing, if creative copyrightable contribution were all that authorship required. 
e. Richlin v. MGM (9th Cir. 2008) (p. 398) (Pink Panther case) 
i. Test for co-authorship: First we determine whether the putative coauthors made objective manifestations of a shared intent to be coauthors. A contract evidencing intent to be or not to be coauthors is dispositive. Second, we determine whether the alleged author superintended the work by exercising control. Control will often be the most important factor. Third, we analyze whether “the audience appeal of the work” can be attributed to bot authors, and whether “the share of each in its success cannot be appraised.” 
ii. P: DC granted SJ for Ds. 
iii. R: There were no objective manifestations of a shared intent to be co-authors and Richlin did not exercise any supervisory powers over the film. As to the third factor the court said it weighed in favor of Richlin but that it was nearly impossible to determine how much of the film’s audience appeal and success can be attributed to the treatment. It is not clear what was the main draw. However, because without the treatment the film would not exists, this factor clearly weighs in favor of Richilin.  
iv. H: However, this third factor is not enough as the first two factors weigh against the Richlin heirs, thus Richlin is not a co-author 
TRANSFER OF COPYRIGHT OWNERSHIP 
A. Overview:
a. Section 101 – Transfer of Ownership (p. 403): A transfer of CR ownership is an assignment, mortgage, exclusive licensee, or any other conveyance, alienation, or hypothecation of a copyright or of any of the exclusive rights comprised in a CR whether or not it is limited in time or place of effect, but not including a nonexclusive license. 
i. Transfer of copyright = any transfer of exclusive rights. 

1. An exclusive transfer can be the whole copyright, or it could be anyone of the 106 rights. 
2. They can be exclusive to their geographic areas. 
b. Section 201: This is the principal of divisibility: 

i. Can divide ownership of the CR rights in a single CR. 
ii. Can do this geographically and over different rights. 

iii. As long as they are exclusive to a right, time, or place, they are transfers of copyright. 

c. Section 204: Execution of Transfers of CR ownership – this preempts all state contract law. 
i. This provision says if you want to gain an exclusive right you must have it in writing signed by the owner of the rights conveyed. 

ii. This does not apply to a non-exclusive license. Only applies to exclusive license. 
iii. Any time a living CR owner wants to transfer exclusive rights it must be in a writing. This helps protect creative professionals. 
B. Effect Associates v. Cohen (9th Cir. 1990) (p. 495) 
a. F: Cohen is a movie mogul who made a movie about frozen yogurt aliens. Cohen needs the movie blown up and goes to Effect Associates and they make the scenes for him. Cohen tells Effect Associates that he is dissatisfied with the scenes, still uses them but only pays half the amount. Effect Associates sues and says we never transferred the scenes to you so you cannot use them. 
b. Court says that Cohen could not have gotten an exclusive license because it did not follow the 204-writing requirement. So, Cohen’s lawyer says that Cohen had a non-exclusive license to use. And this can be proven under state law and it can be an oral agreement for a non-exclusive license. This can be proven through a pattern of behavior.
C. Duration of Copyright Term p. 530
a. 1976 Act created a life + system for CR protection. In a life + system only need to know when the author passes away and then the entire body of her work, all that has the same CR term. 
b. The US is in a system of life + 70 years now. This is the dominant CR protection term. 
c. Section 302 – Duration of CR: (p. 530) Works created on or After January 1, 1978
i. (a) CR in a work created on or after January 1, 1978, subsists from its creation and endures for a term consisting of the life of the author and 70 years after the author’s death 
ii. (b) Joint works – the life of the last surviving author and 70 yeas after such last surviving author’s death. 
iii. (c) If Walt Disney is the author of Mulan then what do we do with the CR? See section (c). The CR endures for a term of 95 years from publication or 102 years from creation, whichever expires first. 
1. Could have a poem or movie that was never released then would have to look when was it created first when it was published. 
2. Wherever you can identify the author it is no longer an anonymous or pseudonymous work even if it’s written under a fake name. 
iv. (e) There is a presumption of death that shields the person from infringement when the author can no longer be found. 
d. Section 303 – Duration of CR: Works created but not Published or Copyrighted before January 1, 1978: A chart to help understand this on p. 568-569/Comic book chart also helps understand this
EXAM INFO: 

A. Exam Format: 

a. Take home exam – 24 hours to be taken during any day during the examination period. 
i. If you download 6am on Tuesday need to download at 6am on Wednesday 
ii. Set of T/F Qs 
iii. An Essay 
iv. On justinhughes website there is an essay about how to write exams for this class – need to read this. 
v. *Ask about 2000-word limit – if in examplify how many characters? 

vi. Do not give page numbers from the text, cite the cases in a way that makes it clear what page you are citing. 
vii. Essay will not be on music copyright. T/F may be. 
viii. Twen will notify professor when we downloaded the exam, and when we uploaded the exam – accounting for the 24-hour period.  
ix. Where there is a circuit split, look in the question if there is a circuit chosen, and if there is not, argue how each circuit would turn out. 
B. Exam Rules: 

a.  It is a 24-hour take home exam, consisting of a set of true/false questions and one 2000-word essay problem;
b. Exam: Exam can be turned up until 11:59pm on the last day of the Exam period. 
c.  You may take the exam during any 24 hours period during the examination period.  Basically, you will download the examination online and you have 24 hours to upload your answer to the same LLS online platform.  You can take the exam on the first day of the examination period, the last day of the examination period, or any day in-between.  You can download and start the exam at 7am or 6pm or 1am, but you are expected to upload your answer no later than 24 hours after the time of download. 
d. While you may have 24 hours for the exam, I truly believe that an “A” job can be done in 8-12 hours of work. 
e. I strongly recommend that you do NOT cite or discuss case law or court decisions outside what we studied in the course; that is more likely to hurt rather than to help your grade. The time would be better spent in analysis and re-writing your essay. 
f. In fact, editing, rewriting, and re-thinking your essay answer is absolutely critical because you have only 2,000 words to convey all the relevant case law, doctrine, and ideas. As Goethe said, “it is in working within limits that the master reveals themselves.” 
g. I strongly recommend reviewing the pointers in the essay called Some Thoughts on Writing Essays for My Exams, available on the <CLASSES> page of www.justinhughes.net.    
h. There are plenty of practice exams and model answers to the essays also posted on the <CLASSES> page of www.justinhughes.net.  I do not post answers to the true/false questions, but I am happy to discuss any specific T/F questions from prior exams in office hours sessions.
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