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I. INTRODUCTION
a. History of ©
i. The author’s right to his manuscript was recognized on principles of natural justice ( to every cow her calf 
· Kings/Queens would pay patronage to incentive the creation of culture 

ii. 1556: Stationers’ Company had the entire printing business in their hands & they claimed the sole right to print & publish the works on their log in perpetuity 

iii. 1964: A ban on unlicensed printing was lifted, & the Stationers’ Company asked Parliament for a law to protect them

iv. Statute of Anne, 1710

1. First statute to specifically recognize the rights of authors

2. Key provisions

a. Exclusive right of an author of a new work to print that work for 14 years

b. Additional 14-year term if the author is living at the end of the first term 

c. Registration requirements 

d. Remedy for infringement 

v. The US colonies had their own © law ( Const. gave Congress the power to give rights to creators (art. I, sec. 8, cl. 8)
1. © Act (1790) passed by First Congress

b. General © Principles
i. Report of the Register of ©s on the General Revision of the U.S. © law
1. © is the right of an author to control the reproduction of his IP
2. The real danger of monopoly arises when many works of the same kind are pooled & controlled together
3. SCOTUS has held that US © is statutory, NOT based on natural rights
4. When it comes down the public interest v. the creator’s interest, the public interest will normally win
ii. Z. Chafee

1. Since © is a monopoly, we should examine who benefits at whose expense
a. Primarily, author is benefitting at the public’s expense
b. © is a tax on readers for the purpose of giving bounty to writers (& making sure we have good books)
c. But this makes creation costly, so without balance, there will be less books on the market
d. There is a tension between balancing the public burden against the author’s gain
i. The author’s family may acquire the © after the author’s death ( this is a HUGE motivator, but it makes less sense when the © goes to distant family
ii. Publishers are the beneficiaries of the “tax” the readers pay, but w/o publishers, authors may not be able to afford printing + marketing (© is a leverage in the author-publisher relationship)
c. Economic Analysis of ©
i. A number of scholars have suggested that authors have enough incentive to write & publishers will be motivated by the “head start” to publish ( we don’t need © (Breyer is in this camp)
ii. Landes & Posner

1. In the absence of ©, the market price will be bid down to the marginal cost of copying & we might not even get books b/c authors won’t be able to recoup the cost of creation
2. But there are factors that limit copying in the absence of ©
a. Copy may be of inferior quality*
b. Copying may involve some original expression (copier incurs his own fixed costs)

c. Head Start (copying takes time) *
d. Contractual alternatives*
e. Technology fixes can limit copying*
f. Copyability may enhance the value of the original so that the © owner indirectly appropriates some of the value of the copies
g. Authors derive substantial benefits beyond royalties*
h. Cost of expression has fallen in many areas of IP
3. Creating a new work involves borrowing, so it is in the authors’ interests to limit © protection, otherwise their cost of production will rise
d. If the government was the only reward giver, would we get Tyler Perry movies? ( © produces a plurality of viewpoints
II. SCOPE OF © 

a. 17 USC 106 – Exclusive Rights under the © Act
i. Right to reproduce
ii. Right to prepare derivative works
iii. Right to distribute copies
· Separate from the right to reproduce so that © owners can fully enforce their rights against, for ex, pirates
iv. Performance right
· Only for literary, musical, dramatic, choreographic, pantomimes, motion pictures, & audiovisual works 
v. Right to public display
vi. Right to digital audio transmission
· For a song, there is a © in the musical composition & a separate © on the sound recording. The composition has a general right of public performance but the sound recording does not
· Ex: if you play a tape of Prince’s Everyday is a Winding Road in the park, his estate cannot collect (similar to hearing a tape of a song over the radio). BUT Shania Twain (original singer of that song) can collect for the underlying musical composition.

b. Requirement of Originality & Fixation 
i. 17 USC 102(a) gives us the two elements of a ©:
1. Original work of authorship; &
2. Fixed in a tangible medium of expression

· Fixation requirement accounts for future tech ( don’t want new tech disrupting the © Act
ii. Fixation

1. 17 USC 1101(a)

· Helps protect authors of live musical performances against unauthorized fixations of their work ( gives the right of fixation 

2. For a work to be fixed, its embodiment must be sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise communicated for more than a transitory duration

· Congress was dealing with the problem of live sports ( live sports that are recorded as they are being transmitted are ©able BUT just a live broadcast is NOT
· Fixation is the line between statutory & CL protection
iii. Originality 

1. Feist v. Rural (1991) gives us the following definition:

a. Must be independently created by author (not copied); &
b. Possess some minimal degree of creativity, no matter how crude, humble, or obvious

c. *Feist adds that originality is a const’l requirement.

2. Magic Marketing v. Mailing Services of Pittsburgh (1986):

a. π designs & markets mass mailing ad campaigns & entered into a K with ∆ to supply the envelopes. The envelopes feature a black bar with the inscription “priority message: contents require immediate attention,” as well as a black block with the world “telegram” in the middle. The other envelope has “gift check enclosed” written on the front.
b. Do the envelopes lack the requisite level of creativity? YES
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While originality is a low threshold, the author must contribute more than a trivial variation of a previous work, the work must be recognizably his own.

ii. The words on the envelope just describe the  contents OR give instructions. Neither descriptions nor instructions are protected

iii. The envelopes are not a pictorial/graphic work ( no pictures or designs, just a solid black stripe with a distinctive typeface.

3. I.C. v. Delta Galil USA (2015):
a. π designed a t-shirt (hi/bye) that ∆ sold w/o her permission; ∆ files motion for SJ
b. Court says at this stage, it cannot conclude that the selection & arrangement of π’s designs are not original, although the individual elements are not.
4. Tin Apple Inc. v. Miller Brewing Co.: court declined to hold that Hugga-Hugga & brr—as discrete elements of the lyrics of a rap song--lacked sufficient creativity to merit © b/c they are more complex than a single drum beat.
5. Swirsky v. Carey: seven note sequence to the first measure of π’s song (identical to for he’s a jolly good fellow) sufficiently satisfied the minimal creativity requirements as to warrant submitting the issue of originality to a jury.
6. Bleistein v. Donaldson Lithographing Co. (1903)

a. π designed 3 ads for Wallace’s circus featuring images from the circus. Wallace ran out of posters & hired ∆ to make copies of the 3 ads. 
b. S.Ct reverses lower courts & finds that the posters are w/in the scope of © (original)
i. ∆ argues that posters are faithful reproductions of people ( Ct counters with no painting would be eligible for © if this proposition stood; you can copy the original but NOT the copy. Plus, the arrangement & design was the original work of π. 
ii. Holmes suggests that your signature could be ©ed since it contains something personal & unique
1. Ben Kaplan would disagree ( some things are too small/trivial to merit © protection
iii. ∆ says ads can’t be protected, it’s not fine art ( Ct disagrees, a picture is a picture & pictorial illustrations are protected; we don’t want judges deciding what fine art is, a lot of worthy works that are “unpopular” won’t get protection
7. Originality & Derivative Works
a. © in a derivative work extends only to the material of the author of that work & does not imply rights in the pre-existing article (17 USC 103)
b. Derivative works are based on pre-existing work(s), whether or not those works are protected under © currently (but they have to be w/in the scope of ©) [17 USC 101]
c. You need authorization, otherwise your derivative work is not ©able (17 USC 103)
d. The question is: does the derivative work as a whole constitute a sufficient work of authorship?
e. Sherry Mfg. Co. (1985): derivative work had distinguishing details so minor that they were virtually unnoticeable upon a cursory comparison of the 2 towels; also, the primary purpose of the changes was to make the work ©able, not for aesthetic reasons.
f. Ets-Hokin v. Skyy Spirits (2000): π took photos of Skyy Vodka, ∆ had another photographer do the job & the photos turned out similar.
i. Photos manifested originality (choices as to lighting/shade/angle) 

ii. The bottle was not ©able, so the photos were not a derivative work & were ©able.
g. Bridgeman Art Library (1998): Bridgeman claimed © in color transparencies that reproduce famous public domain artworks ( no originality, the works are exact reproductions (that is the point).
h. Batlin v. Snyder (1976):
i. ∆ went to HK & had a company design & manufacture plastic replicas of a cast iron Uncle Sam bank, which is in the public domain. ∆ obtained a © & halted π’s importation of his plastic Uncle Sam banks from Taiwan. 
ii. Does ∆’s plastic bank have the requisite originality? NO
1. The differences in the plastic & iron versions are not apparent to the casual observer. 

2. You need substantial variation, not trivial variation due the translation of a work into a different medium 

3. We’d give giving people the power to claim things in the public domain (too backwards reaching)

4. Contra with H& of God replica, which took a skilled sculptor HOURS to create (vs here, it took about 2 days to make a plastic mold).

iii. Dissent – author’s intent behind changes should be irrelevant to a determination of whether or not they are trivial – even inadvertent violation can form the basis of a valid ©.
i. Gracen v. Bradford Exchange: π paints a plate for Wizard of Oz based on a few movie stills. ∆ has someone else paint it again when the two can’t reach an agreement.
i. ∆ argues that π did not have authorization & therefor, has no © in her derivative work ( Ct knocks down, the authorization was implied.
ii. But the originality threshold was not reached ( there has to be sufficiently gross differences to avoid entangling subsequent artists (Mona Lisa A, B, C ex)
j. Shrock v. Learning Curve: π takes photos of ∆’s Thomas the Tank Engine toys. ∆ exceeds license given by π.
i. Ct finds sufficient originality ( author exercised independently creative expression (various camera + lighting techniques, trying to make the trains look friendly…). 
ii. Batlin does not suggest a higher originality bar for derivatives ( the only originality required of a new work is enough express variation to enable the new work to be readily distinguishable from its predecessors. 
c. Protection of Photographs
i. Burrow-Giles Lithographic Co. v. Sarony (1884): π was a famous photographer & charged ∆ with violating his © π’s photo of Oscar Wilde. 
· ∆ has two main arguments:
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1. Congress does not have the const’l right to protect photographs by © b/c they photos are not writings
· The First Congress listed maps/charts (depictions of reality) before books in the list of ©able works in the © Act of 1790 
· The 1802 amendments then added engravings & etchings to the list of works that were ©able
· Unless photos can be distinguished from maps/charts/engravings… it’s difficult to say Congress intended to treat it differently (plus, photos were not around in 1790 or 1802 & that is why they were not explicitly included).
· 2. A photograph is an exact depiction of some reality & is thus not original 
· That may be true for ordinary photographs, but a © in photos can exist if you establish the requisite originality.
· Here, the π exercised a lot of artistic judgement -- selecting & arranging the costume, draperies, accessories; posing for Wilde; arranging lighting & shading.
· Unlike P, ©s are not examined for originality before issuance, so, where a π sues for infringement of his ©, originality should be proven.
· Depiction of reality is not a © bar
ii. Leigh v. Warner Bros (1998): In 1993, RH commissioned a photograph by π to be used on the cover of Midnight in the Garden of Good & Evil. The photo was of the Bird Girl in Bonaventure Cemetery. In 1997, ∆ replicated the statue & put it in a different spot in the same cemetery & took photos for the cover of their movie. π contends that ∆ infringed on his ©.
· The only question was whether there was substantial similarity. In order to determine this, the Ct needed to determine the protected portions of π’s work & see if ∆ took how much, if any, of what was protected.
· Ct first notes that subject matter (Bird girl in Bonaventure Cemetery) was not entitled to protection. Also, since the sculpture had been in the same position on the same spot for 50 years, the π also can’t claim originality in the background for his photo. π did not select the pose or expression of the photo & can not claim that either. π can’t claim the association of the statue with the book b/c RH chose the cover photo. Finally, π can’t claim eerie or spiritual mood b/c that is scenes a faire ( statues in cemeteries naturally have that eerie mood.

· Elements that the author did not select are not protected

· The only ©able expression is π’s selection of lighting, shading, timing, angle & film.
· Ultimately, no infringement found.
d. Expressions, Not Ideas
i. Idea/Expression Dichotomy: Expression is protected, ideas are not

ii. Baker v. Selden (1879): π had a © in his book which explained & showed a particular system of book-keeping; ∆ wrote a book describing very a similar system. π alleges ∆ infringed his ©.
· The protection in the book does not extend to process or method described therein ( there is a clear difference between the book & the art illustrated therein; we wouldn’t extend protection to medicines in a treatise on the composition of medicines 

· What is protected are the 15 pages where π explains how to use the system, but the method, if protectable, must be protected by P 

· Merger Doctrine: where the art the book teaches cannot be used without employing the methods/diagrams in the book, those methods/diagrams are considered necessary incidents to the art & are not protected.

iii. SMS v. ASP Consulting LLP (2009): π created training manuals to teach techniques for effective communication & negotiation w/in the workspace; they allege ∆ infringed their ©. 
· The fact that π’s manual describes a process does not make the entire manual un©able ( their expression (creative choices in describing the process, arrangement, & structure) are ©able 
· there are lots of ways to teach the process that π describes, merger does not apply here.
· D. Ct. incorrectly treated originality as novelty standard.
iv. Bikram Yoga College of India, L.P. v. Evolution Yoga, LLC (2015): π developed a sequence of 26 asanas & 2 breathing exercises, arranged in a specific order & performed at 105 F for 90 minutes. He claimed to have developed the sequence after years of research. In 1979, he published a book that included descriptions, photographs, & draws of the sequence & obtained in © for his book. In 2002, he registered the 26 steps in the supplemental register. ∆s teach a yoga style similar to π’s system, π alleges that they infringed his ©. 
· This is similar to Baker b/c the Ct ultimately determines that the sequence is a system.

· π describes it as a system/method that is designed to achieve a result (increased consciousness, better health)

· The sequence must be performed in order

· The fact that the postures are “beautiful & graceful” do not save them ( a process conceived with some aesthetic considerations in mind is still a process 
v. Morrissey v. Procter & Gamble Co. (1967): π was the © owner for a set of instructions for a sweepstakes & alleges that ∆ violated his ©.
· There can be © in a set of instructions BUT here, the expression can’t be protected b/c there is a limited number of ways to express idea, so a © would result in the subject matter being appropriated ( Merger Doctrine
e. Expressions, Not Process 

i. Lotus Development Corp. v. Borland Int’l. Inc. (1996): π developed Lotus 1-2-3, a spreadsheet program that users use through a series of menu commands. The commands are arranged in 50+ menus & submenus. ∆ released their program, Quatro, & included a virtually identical copy of the entire Lotus 1-2-3 menu tree but they did not copy the underlying code. π alleges © infringement.
· D. Ct. granted SJ in favor of π -- ∆ had their own menu tree in native mode, so it was clear that there were alt arrangements possible
· CoA reverses & agrees with ∆ that the comm& tree was a method of operation (MOO) & thus un©able under 102(b)
· Ct says analysis begins with 102(b) ( if you find a process… then there’s no ©, we don’t ask if there is any expression incorporated. 
· so even if there are expressive choices in the choosing & arrangement of menu terms, that expression is the part of the MOO & not ©able.
· MOO is the means by which a person operates something ( the commands are like the buttons on the VCR

· π wrote the comm& hierarchy so that people could learn it & use it.
· Ct rejects ∆’s argument that this is like Baker: π is not claiming rights in the accounting system but in the commands
ii. Mitel Inc. v. Iqtel Inc. (1997): 10th Cir disagreed with Lotus ( although an element of a work is a MOO, it might contain expression eligible for protection. 

f. Expressions, Not Facts/Compilations Not Facts/Judgments Not Facts
i. Basics:

1. 17 USC 101 defines compilations as: a work formed by the collection & assembly of preexisting materials or of data that are selected, coordinated, or arranged in such a way that the resulting work as a whole constitutes an original work of authorship. Includes collective works.

· collective works are composed of previously existing works whether in the PD or under © currently.
2. 17 USC 103 defines scope of © in compilations/derivative works
· does not extend to any part of which in which material has been used unlawfully

· does not extend to pre-existing material – only protects material contributed by author of deriv/compilation 
3. Compilations & derivative works differ on one point – compilations are composed of works which may or may not be subject to © individually while derivative works are adaptions of previous works that must come w/in the general subject matter of © per 17 USC 102.
ii. Feist v. Rural (1991): Rural is a telephone provider & publishes a phonebook subject to the laws of Kansas. Feist also publishes phonebooks but covers a larger geographic range than Rural. Feist copied info from Rural’s phonebook after Rural refused to license the info to them. Rural alleges © infringement. 
· Feist definitely copied ( “red herrings” were copied 

· Tension between the facts that facts are not ©able but compilations of facts are
· this tension is resolved by originality, which the Ct says is a constitutional requirement. Although it is not explicitly mentioned in the constitution, the language implies originality as a requirement.

· Factual compilations can possess originality in their selection/arrangement ( very thin protection

· Ct repudiates the sweat of the brow doctrine

· Feist did not use elements of Rural’s work that were original & thus ©ed:
· raw data (names + #s) are un©able facts
· arrangement was not original (alphabetical)
· selection was not original, state law dictated the selection
iii. Rockford Map Publishers Inc. v. Directory Service Co. (1985): © law protects work, not the amount of time expended BUT it may be true that the smaller the effort, the smaller the contribution & the thinner the © protection
iv. Nash v. CBS, Inc. (1990): π does not believe that J. Dillinger died at the Biograph & has written 2 books on the topic wherein he points to a number of facts to support his theory. ∆ broadcast an episode of Simon & Simon (The Dillinger Report) involving Dillinger. The detectives believed he was alive & well & the episode used facts from π’s book.
· ∆ did not use matter protected by © law 
· Had π written a fiction, this would be different, but π alleges these are facts ( all that is protected is his presentation & words
· ∆ did not use his words or his presentation but employed a setting of their own invention
· Ct analogizes to Hoehling case where Universal used Hoehling’s hypothesis & theory about the Hindenburg to make a movie.
· © doesn’t protect hard work devoid of expression
v. Wainwright Securities v. Wall Street Transcript Corp. (1977): π prepared in-depth analysis on certain industries & published reports for its clients. The analysts examined a company’s financial characteristics, trends in the industry & profit expectations. ∆ published a weekly newspaper & quoted π’s reports (Wainwright said “XYX”)
· While it is a fact that π said what he said, the ∆ did not distinguish between the facts & expression but copied verbatim what π wrote
· Plus, π predicts what happens, he doesn’t just give straight up facts. Also, π has original expression in his selection of pre-existing facts.
· Ct also gave sweat of brow (pre-Feist)
vi. Atari Games Corp v. Oman (1992): © office declined to register as an audiovisual work π’s video game ( Ct says you have to view the flow of the game as a whole, the entire effect of the game as it sounds & appears; even if individual graphic elements are not ©able, the game can be if the requisite level of creativity is met by either the individual screens or the relationship of each screen to the other &/or accompanying sound effects.
vii. CCC Info Services v. Maclean Hunter Market Reports, Inc. (1994): π publishes the Redbook, a used car valuation guide, 8x a year for 3 regions of the U.S. The predictions are not derived by a formula but are guesses using professional judgement. ∆ uses & resells RB values, π files suit alleging © infringement.
· Originality? ( yes! 

· These are not pre-existing facts but predictions of future prices

· π’s selection & manner of presentation of optional features for inclusion; gives info in 5k mi breakdowns; π grouped states together to form 3 regions to respond logically to needs; use of abstract concept of “average” vehicle in each category; selection of years’ models to be included

· compilations contribute to public knowledge by providing cheaper, easier, & better organized access to info ( we give a thin © protection in return & it’s the financial incentives that incentive creators here
· Merger? Protection by idea/expression dichotomy? No!

· This would produce too large of a result ( the protection on compilations would be illusory 

· Kregos -- 2 types of ideas:

· 1. ideas that undertake to advance the understanding of phenomena or the solution of problems; 

· 2. ideas infused with the author’s taste or opinion

· Price of car valuation falls into this category ( less important to protect these kinds of ideas

· Work is the public domain b/c some state laws set minimum insurance payment as RB value? No
viii. Pictorial & Sculptural Works, Useful Items
1. Until 1954, it was widely assumed that ℗ was the only statutory protection for design. Why ℗s are inadequate for design protection: 
a. inappropriateness – design must be novel & nonobvious to get a ℗
b. judicial hostility – b/c ℗ scope is so brad, most design ℗s before the court get struck down

c. cost 

d. delay – huge backlog at PTO & ℗ protection kicks in upon issuance 

2. Mazer v. Stein (1954) changed things – SCOTUS upheld the ©ability of works of art that had been incorporated as designs of useful articles. The following factors make no difference in the matter: 
a. potential availability of design ℗ -- no statute says that which is ℗able is not ©able
b. Intention of artist as to commercial application & mass production of design
c. Aesthetic value of design or lack thereof

d. fact that design was mass produced & merchandised commercially 
3. Current statutory regime: 
a. 17 USC 101 gives us the definition: useful article is one having an intrinsic utilitarian function that is not merely to portray the appearance of the article or to convey information 
· design of useful article considered PSG work to the extent that such design incorporates PSG features that can be ID’d separately from & are capable of existing independently of the utilitarian aspects of the article. 

b. 17 USC 113 gives us the scope of protection 
· Limit: 106 rights in useful article don’t block photos/pictures of such articles in ads/commentaries/news reports 

· owner of © in blueprint of useful article does not have greater/lesser rights in the making, distribution, or display than those protections given to the useful article.
4. Star Athletica, LLC v. Varsity Brands, Inc. (2017): π & ∆ design, make, & sell cheerleading uniforms. ∆ has obtained 200+ © registrations for the 2D designs on the surface of their uniforms.  The designs are combis/arrangements of elements including chevrons, lines, stripes, angles, & shapes. π sued ∆ for © infringement. 
· Gives us the test for implement S101’s separate ID & independent existence requirements: a feature incorporated into the design of a useful article is eligible for © protection only if the feature:
· 1. can be perceived as a 2D/3D work of art separate from the useful article; & 

· very easy to satisfy & is satisfied here.

· 2. would qualify as a protective PSG work either on its own OR fixed in some tangible medium of expression if it were imagined separately from the useful article. 

· does the feature have the capacity to exist apart from the utilitarian aspect? This means that the feature itself cannot be a useful article b/c it must be considered a PSG work. 

· Ct says the requirement is satisfied here: if you lift the designs from the uniform & mentally replicate it on another medium, you would not replicate the uniform. The fact that it would retain the outline of the uniform is not a bar (guitar ex)

· Ct rejects the tests pitched by ∆:
· statute does not require ct to look at useful article & see what’s left after removing the work & determine that the article is still equally useful
· statute doesn’t ask us if the art was guided by aesthetic & not utilitarian considerations & the court does not want to make aesthetic judgements
· Concurrence (Ginsburg): we don’t even have to go this far – the design was a sketch before it was put on the garment 

· Dissent (Breyer): advocates test of utilitarian object left still functional. 

ix. Characters
1. Nichols v. Universal Pictures Corp. (1930): First time that the idea that © infringement of a literary work can occur w/o a copying of the prose if the infringer takes plot, sequence, or characters appears.
· Characters are only protected as part of a protected work (they are not listed in the Copyright Act)

· The less developed the characters, the less they can be ©ed
2. Warner Bros. Pictures v. Columbia Broadcasting System (1954): Hammett wrote the Maltese Falcon, which was published by Knopf who owned the ©. In 1930, Hammett & Knopf conveyed certain defined exclusive rights to the use of The Maltese Falcon in TV, Radio, & movies for $8,500 to WB. In 1946, Hammett gave CBS the right to use The Maltese Falcon characters outside of the story. WB sued claiming that the CBS deal violated their rights to The Maltese Falcon characters & story. 
· WB contract with Hammett should not be read to convey exclusive rights to characters outside the story

· K law considerations:

· consideration too low

· ambiguities should be construed against WB b/c it’s a large, experienced movie producer

· rights to the characters & their names were nowhere expressly mentioned

· © considerations:
· Congress didn’t intend that the sale of the right to publish a ©ed story would foreclose the author’s use of its characters in subsequent works ( this would stifle the arts
· A character is only protected by © if the character is the story being told
· minor jxn test
3. Anderson v. Stallone (1989): ∆ wrote Rocky I, II, & III, & also stared as Rocky. π wrote a 31-page treatment titled Rocky IV which he sent ∆. Sometime later, ∆ described his plans for the Rocky IV script on TV, & π claims that ∆ told his story.
· The major issue was whether the treatment was protected
· The treatment is a derivative work of Rocky I-III, & since it was unauthorized, π didn’t have permission to create it & thus had no protection. So, in order to get protection, π had to show that he didn’t take anything protected by ©.
· Major issue for us: are the characters in Rocky protected by ©? YES
· Characters are both sufficiently delineated; & 

· physical & emotional characteristics set forth in tremendous detail in Rocky I-III

· Rocky name brings to mind specific mannerisms & physical characteristics

· the story being told (movie is named Rocky)

· story didn’t revolve around the plot, but the focus was on the development of the characters

· Ct does not decide if any single character alone, besides Rocky, is delineated with enough specificity to garner © protection
4. Metro-Goldwyn-Mayer, Inc. v. American Honda Motor Co., (1995):  James Bond satisfied both the story being told & the fully delineated tests; characters that are visually depicted (TV) get more protection that purely literary characters
5. DC Comics v. Towle (2015): ∆ created full-scale, drivable replicas of the Batmobile. π was the © owner of the Batman comics & alleged that ∆’s cars infringed its © in the comic book images of the Batmobile.
· Is the Batmobile protected? YES

· ©protection is available for characters that are especially distinctive-2 requirements

· i. character must be sufficiently delineated &
· ii. display consistent, widely identifiable traits

· Even if a character doesn’t have the same appearance over time, it can be protected if it has distinctive character traits & attributes ( the Batmobile has varied in appearance but has been known by one consistent name & consistently depicted as possessing bat like features, jet black, high-tech, & Batman’s “sidekick”

· Establishes a 3-part test for determining whether a character in a comic book, TV program, or film is entitled to © protection:
· 1. Character must generally have physical as well as conceptual qualities; & 

· 2. the character must be sufficiently delineated to be recognizable as the same character whenever it appears; & 

· a character that appears in different productions must display consistent, identifiable character traits & attributes but it need not have a consistent appearance.

· 3. the character must be especially distinctive & contain some unique elements of expression.

6. Gaiman v. McFarlane (2004): ∆ asked π to write an issue of his comic book Spawn. π introduced 3 new characters in his issue, most importantly, Count Nicholas Cogliostro. π’s issue was a huge success & there was a dispute between the parties. π sued & claimed for an accounting of the profits from his characters. ∆ asserts that the characters are not ©able. 
· Is Count Cogliostro ©able? YES
· Cagliostro’s age, phony title, what he knows & says, his name, & his faintly Mosaic facial features combine to create a distinctive character. 
· WB v. CBS Was wrongly decided, but even if it were correct, it doesn’t control here b/c of the difference between literary & graphic expression–literary expression leaves much to the imagination while graphics show what the character looks like.
· graphic characters usually sufficiently delineated. The verbal description of Cogliostro may have been of a stock character, but once he was drawn, named, & given speech, he became sufficiently distinctive 
7. Klinger v. Conan Doyle Estate, Ltd. (2014): Doyle published the first Sherlock Holmes story in 1887 & the last ten from 1923-1927. The last ten stories’ ©s expire in 2018-2022, but the ©s on all the other stories have expired. π co-authored an anthology of stories written by modern authors & inspired by/depicting Holmes & Watson. ∆ asked for a $5K license, π paid. π wrote a sequel & this time, when ∆ asked for $5K, π sued, claiming he’s free to sue what is no longer under © & anything apart from the last 10 stories isn’t protected.
· Does the © on a complex character whose full complexity is not revealed until a later work remain under © protection until the last story falls into the public domain? NO
· When a story falls into the PD, the story elements (incl. characters) become fair game. The last 10 works are derivative works so only the original elements added to the last 10 stories are protectable. The additional features of the characters in these last 10 stories have © protection, but that doesn’t extend the © protection on the character as a whole. 
x. Sound Recordings

1. S101 definition: original works of authorship comprising an aggregate of musical, spoken, or other sounds that have been fixed in tangible form.
· distinguished from phonorecord, which is the physical object in which sounds are fixed. This is the actual aggregation of sounds & NOT the tangible medium of fixation

· Authorship can be found in both the contributions of the performers & the producer

2. Sound recordings evidence fixation but can also be works in their own right IF the performer or the process of recording demonstrates sufficient originality

3. Newton v. Diamond (2003): π composed Choir in 1978. In 1981, he performed & recorded Choir, & licensed all rights in the sound recording to ECM for $5,000. In 1992, ∆s obtained a license from ECM to use portions of the sound recording of Choir. ∆s did not get a license from π for the underlying composition. The portion at issue is 3 notes (C, D, C-flat) sung over a background C note played on the flute. ∆s looped that segment over & over again.
· What is considered in the infringement claim? All the compositional elements ONLY

· Court “filters out” elements unique to π’s performance since the sound recording was licensed. π’s expert witnesses revealed the extent to which the sound recording of Choir was a product of π’s performance techniques vs. a generic rendition of the composition. His contribution was great & only the 3-note sequence is protected. This was a de minimis taking.

· an audience might recognize π’s flute playing technique, but that was part of the sound recording that π licensed.

· Dissent: π presented evidence that shows that the composition alone is distinctive. That sample would be recognized if played by a middle school orchestra, so it’s not π’s technique. Simplicity does not mean a composition cannot be distinct or recognizable (ex: Beethoven’s Fifth). The score describes the playing technique, & the performance is a realization of the score.

III. INFRINGEMENT OF COPYRIGHT
a. The Right to Make Copies §106(1)

i. §106(1) rights are negative (you can control who does it) & positive (you can do it yourself)
1. infringement takes place when any one of the rights is violated

· if a 3P simply prevents the © owner from exercising his/her rights, that is NOT enough in the 4th cir. (owner of © owner’s photograph negatives won’t give access to negatives)
· question of whether authorizing sets out an independent basis of liability is still up in the air
ii. §101 definitions–copies are material objects, other than phonorecords, in which a work is fixed by any method now known or later developed, & from which the work can be perceived, reproduced, or otherwise directly communicated, either directly or with the aid of a machine or device. The term “copies” includes the material object, other than a phonorecord, in which the work is fixed.
iii. Arnstein v. Porter (1946): π alleges that ∆ infringed his copyright in several musical compositions. Some of the musical compositions that π alleges were infringed had copies sold, were played on public radio, distributed to radio stations, or some combination of the above. Furthermore, π asserts that ∆ had stooges follow him around & could have stolen the sheet music from his home. The D. Ct. granted SJ for ∆, π appeals.
· Arnstein test for infringement:

· 1. ∆ copied from π’s copyrighted work; & 
· a. direct evidence; or 
· b. circumstantial evidence
· i. access & 
· ii. probative similarity

· *if no evidence of access, the similarities must be so striking as to preclude the possibility that π &, independently arrived at the same result.
· 2. the copying went so far as to constitute improper appropriation

· substantial similarity in protectible elements

· Here, SJ was improper

· there was enough similarity, that combined with the evidence of access, could lead a jury to find that ∆ copied
· Prong 2 must go to a jury for the lay listener test–what would the intended audience think?
· Dissent: when comparing works for infringement (prong 1) we look at the overall effect, we don’t dissect. Even if dissection is proper, this is only 3, 4, or 5 notes & that is not enough (12 might be)
iv. Bright Tunes Music v. Harrisongs (1976): Mack recorded He’s So Fine in 1962 & it consists of (Ax4), (Bx4), (Ax4), (Bgx4). Harrison composed & recorded My Sweet Lord in 1970 & it consist of (Ax4), (Bx3), (Ax4), (Bgx3). All the experts agreed that A&B are not novel but (Ax4) followed by (Bx4) was novel. Also, He’s So Fine topped the charts in both the UK & US at the same time the Beatles also had their songs top the charts.
· Prong 1 of Arnstein test–did Harrison copy?

· No direct evidence, so the court looks to circumstantial 

· access: super popular song that was on the charts, there’s a good chance that a successful musician like Harrison would have heard it

· probative similarities: yup!

· Does it matter if ∆ was unconscious of/didn’t intend to copy? NO
v. Circumstantial Proof of Copying:

1. Arnstein (2nd Cir): if you have a lot of similarity in showing copying, you can infer access

2. Heim (2d Cir.): π’s work was widely distributed BUT π & ∆ both derived their work from an original source; π’s variations were not so distinctive as to permit a finding that ∆ copied from π & not the original source
3. Selle (7th Cir.): must establish access to some degree ( tension between independent creation with reality that it doesn’t happen often

4. Gaste (2nd Cir.) striking similarity has to foreclose the possibility of independent creation to infer access

5. Ty, Inc. (7th Cir.) Similarity that is so close as to be highly unlikely to have been independent creation is access ( look at what exited in the world at the time of the creation, could the ∆ have copied a prior work?
vi. Proving Copying & Proving Infringement

1. Arnstein test & the different “similarities” 

· similarity in prong 1 is probative similarity & looks to the similarity of the work as a whole, not just the protected elements

· similarity in prong 2 is substantial similarity & looks just at the protected elements of the work.  

2. Ringgold v. BET (1997): π authorized the creation of a poster with her quilt on it but didn’t authorize the use of that poster in a TV show. The poster appeared 9x, each appearance lasted between 1.86-4.16s long & the quilt is depicted in full on the poster. π sues for © infringement, ∆s claim that the quilt appears for a short amount of time, so the taking is de minimis (poster was out of focus, appeared in the background, appeared for seconds at a time).
· Ct rejects & says de minimis here went to prong 2 of the Arnstein test
3. Gottlieb Development v. Paramount Pictures Corp (2008): reached the opposite conclusion of Ringgold & ruled de minimis the fleeting incorporation into the set of a movie of π’s pinball machine which had ©ed designs on the sides. The pinball machine was always in the background, there was no qualitative connection between π’s work & the film, & average observer would not recognize the designs as anything other than generic pinball machine designs.
vii. Distinguishing Idea & Expression

1. Peter Pan Fabrics, Inc. v. Martin Weiner Corp. (1960): A ©ed design was imprinted onto cloth & sold to manufacturers who used it to make dresses in a way that hid the © notice. 
· once we extend © to cover more than literal appropriation, there’s idea/expression to tension 
· & the right to reproduction is bleeding into the right to create derivative works
· here, on the question of substantial similarity, the court had to determine what was protected. The court looked at the overall appearance of the design & the dress. There are subtle differences, but a casual observer wouldn’t notice & would regard the appeal as the same ( that’s enough
· test: whether the ordinary observer, unless he set out to detect the disparities, would be disposed to overlook them, & regard their aesthetic appeal as the same
2. Herbert Rosenthal Jewelry v. Kalpakian (2017): π asserted that ∆ infringed π’s © in a jeweled bee pin. The Court held that ∆ did not copy π’s design despite the access & similarity. 
· ∆ had its own line of jeweled animal pins & presented evidence that they had used independent sources in designing their pin. 
· Furthermore, any similarity for prong 2 is not in the protected elements, but the unprotected elements derived from nature. 
· When looking at overall appeal, we take out the unprotected elements of a work
· Plus, a jeweled bee pin is an idea, & expression of this idea is difficult to distinguish, so there’s a merger here. 
3. Nichols v. Universal Pictures Corp. (1930): [full case]–did ∆’s movie infringe π’s play? NO
· The right of reproduction is not limited to the literal copying of the words, & there can be liability for copying the plot sequence itself.

· Here, the plots don’t correspond & any similarity in the plot is in idea

· Furthermore, the characters are not infringing either

· the lovers are not sufficiently delineated–all we know is that they are young, in love, & fertile

· no ruling on if the fathers are sufficiently delineated, but even if they are, the ∆’s fathers are different from the π’s fathers
4. Sheldon v. Metro-Goldwyn Pictures (1936): ∆s wanted to use π’s play based on the Madeline Smith story for their movie, but one of the studio execs rejected that idea. So, ∆’s decided to use the Letty Linton novel as the base for their movie instead. π sued claiming that the movie infringed on her play.
· Is ∆’s film a derivative work of the Letty Lynton book or of π’s play? π’s PLAY
· Plot: ∆’s movie plot tracks π’s work while the Letty Lynton book more closely tracks Smith’s real story
· Characters: the heroin & Latin lovers in ∆’s movie more closely track π’s play while the Letty Lynton book more closely track’s Smith’s real story
· ∆ can’t point to PD works that it didn’t use OR that ∆ isn’t claiming π used
· There was overall impression similarity & similarities when the movie/play were dissected
viii. Computer Associates v. Altai (1992): π created CA-SCHEDULER & through their program ADAPTER, allowed it to run on 3 OS. ∆ made its own scheduling program ZEKE. An employee of π’s had moved to ∆ & stole the source code for 2 versions of ADAPTER. ∆ made its own version of ADAPTER, OSCAR, & 30% of OSCAR’s code came from ADAPTER. ∆ released OSSCAR 3.4. When ∆ figured out what the employee did, they re-wrote OSCAR & released OSCAR 3.5. π sued. Did OSCAR 3.5 infringe π’s ©? NO; Are non-literal aspects of a computer program protectable by ©? YES; to what extent? SEE TEST BELOW
· 3-part test to determine the extent to which non-literal aspects are protected by ©
· Step 1–Abstraction: dissect the copied program’s structure & isolate each level of abstraction w/in (code ( ultimate function) [Nichols]

· Step 2–Filtration: examine structural components at each level of abstraction to determine whether inclusion was…

· a) idea/dictated by considerations of efficiency so as to be necessarily incident to that idea [Baker/Merger]

· b) required by external factors 

· standard techniques [stock/scenes a faire]
· a programmer’s choice is constrained by:

· i. the mechanical specifications of the computer on which a particular program is intended to run;

· ii. compatibly requirements of the other program with which a program is designed to operate in conjunction;

· iii. computer manufacturers’ design standards;

· iv. demands of the industry being serviced; & 

· v. widely accepted programming practices w/in the computer industry

· c) taken from public domain
· Step 3​Comparison: the court’s substantial similarity analysis at this point should focus on whether the ∆ copied any aspect of the protected expression & assess the copied portions’ relative importance w/r/t π’s overall program.
ix. Steinberg v. Columbia Pictures Industries (1987): π is an artist whose illustration appeared on the cover of The New Yorker in 1976. ∆s created an illustration to advertise their movie “Moscow on the Hudson” & ∆s studio exec wanted to basically copy π’s work/style for the poster.
· Was there enough substantial similarity between the works to establish a violation of π’s ©? YES
· Not protected: idea of a map from an egocentrically myopic perspective

· Test: whether an average lay observer would recognize the alleged copy as an appropriation of the original (more rigorous than Peter Pan)

· Sketchy, whimsical style that π’s hallmark
· bird’s eye view across Manhattan & river bordering NY

· 4 city blocks in detail

· increasing minimalism as design recedes into background

· vantage point (not inevitable way of showing NY, especially since most NY cross streets are 1way & these were 2 way)

· π didn’t draw any buildings that were actually in NY & ∆ copied details of these non-existent buildings (contra w/ Herbert Rosenthal) 
· NY typeface
x. Fixation in Digital Media
1. London Sire Records v. Doe: does a digital download violate the right of reproduction? Yes, a file is within the meaning of the © Act
a. what about RAM? Since 1976, subsequent amendments to © law seem to suggest that Congress has indicated that copies in RAM are copies of the work. This doesn’t end up being an issue b/c it is implicit that you are given license to load to RAM when someone sends you something.
b. Derivative Works

i. Horgan v. Macmillan, Inc.: Balanchine co-founded the NYC Ballet in 1948 and was a great choreographer. In 1954, he choreographed his version of The Nutcracker (which was an adaption of the choreographic version by Ivanov) and the “Balanchine Nutcracker” has been really popular. ∆ published a book titled “The Nutcracker: A Story and a Ballet” that contains the story of The Nutcracker and devotes most of its pages to “The Balanchine Ballot.” It has 60 color photos from the Company’s production of The Nutcracker, following the sequence of the ballet’s story and dances with text providing the story. D.Ct found no infringement because the staged performance could not be recreated from the stills. CoA reversed under the substantial similarity test.
· The book is either a copy or a derivative work of the ballet and the test for infringement either way is substantial similarity 
· Ct adopts Peter Pan standard
· No defense that a viewer can’t recreate the original when we switch mediums
· The photographs convey a great deal, you can tell what was going on a moment before and what may happen a moment after
ii. Micro Star v. Formgen Inc. (1998): Formgen made and owned the rights in the video game Duke Nukem 3D. The game includes a Build Editor which lets players make their own levels. The game has three components: the game engine, the source art library, and the MAP files. The game engine is the heart, it tells the computer when to read data, save and load games, etc.. The game engine invokes the MAP file that corresponds to a level and the MAP file gives instructions to the game engine, telling it where to place elements of the game, which the game engine gets from the art source library. The MAP file doesn’t contain any copyrighted art itself. Formgen encouraged consumers to make and post their custom levels online. Micro Star downloaded 300 user-created levels, put them onto a CD, and sold it as Nuke It. FormGen seeks an injunction, asserting that the audiovisual displays generated when Nuke IT runs with Duke Nukem are derivative works infringing their copyright.
· Test for whether a work is a derivative work:
· 1. derivative work must exist in a concrete or permanent form, and 

· 2. must substantially incorporate protected material from the preexisting work

· Micro Star says both levels of the test are unsatisfied, the Ct disagrees

· MS relies on Galoob, where Nintendo sued the Game Genie, a device that allowed players to alter individual features of a game by entering a code. Once the game was over, the features were gone, the Game Genie didn’t incorporate them in a permanent way. This is not the same, the audio visual here is not defined by the original game, but by the MAP file in Micro Star’s CD. It’s permanent in that it’s in the CD-ROM.

· Micro Star argues that its game doesn’t incorporate any of Duke Nukem’s protected expression-the MAP files reference the source art library but don’t contain the art itself. But the Ct says Micro Star is infringing the story itself. The copyright owner has the right to create sequels and the stories told in Micro Star’s MAP files are new tales of Duke’s adventures. 
c. The Right of Distribution, S106(3), & the “First Sale Doctrine”
i. The Right to Distribute Copies & Phonorecords Under 106(3)

· 106(3) captures distribution were transfer encompasses either a transfer of ownership (sale/gift) or no transfer of ownership (lease)

· S 109 limits the right to distribution in that a lawful owner of a copy may dispose of the copy however (s)he wishes ( the 106(3) right of a © owner ceases w/r/t a copy once (s)he has parted w/ownership of it 
· First sale doctrine: chattel rights of owner of physical copy are limited to that material object.

· Why? B/c sometimes the right of reproduction is not violated but infringing copies are sold; w/o 106(3), we couldn’t hold those who distribute w/o authorization liable (ex: ∆ purchases unauthorized DVDs & then rents them out. He didn’t reproduce them so there was no violation of the reproduction right). 

· Distribution through digital technology

·  no “hand-off” ( a new copy is created & the distributor keeps their copy

· Fed cts generally characterize the affirmative act of making a work available through an electronic network for end-user downloading as a distribution (Play Enters. v. Frena).

· A webpage operator or online service that originates infringing context may violate the distribution right, but the more a digital service represents a mere conduit for material originated or controlled by others, the less likely it will be held to have violated the distribution right.

· London-Sire Records v. Does: ∆s took all the steps necessary to make distribution possible; 106(3) reaches e-transfers b/c it is concerned with the ownership rights of the transferee, NOT whether the transferor gives up his copy ( author controlling the rate/terms by which copies become available
· Vernor v. Autodesk, Inc., 621 F.3d 1102 (2010): AD makes & sells AutoCAD software, which it has a © in. Release 14 version was provided to customers on CD-ROMs. The software comes with a license agreement (SLA) that must be accepted before instillation. A consumer who does not accept the SLA can return the software for a full refund. The SLA has the following: 
· i) π retains title to all copies

· ii) customer has a nonexclusive & nontransferable license to use the software

· iii) transfer restrictions

· iv) use restrictions

AD tracks each software license & requires activation codes. It also requires customers to destroy the previous version of the software when upgrading. CTA upgraded to release 15 & sold the Release 14 CDs to V, who sold them on eBay. AD brought an infringement claim, & V asserts the first sale doctrine as a defense. 
· Is the FSD available to V? NO

· FSD does not apply to licenses 

· Court forms a 3-part test to determine if a software user is a licensee or owner:

· i) whether the © owner specifies that a user is granted a license; & 
· AD said it retains title 
· ii) whether the © owner imposes significant transfer restrictions; & 
· yup!
· iii) whether the © owner imposes notable use restrictions
· yup!

· *not asking for subsequent license payments or ability of a user to possess the work indefinitely is NOT dispositive
ii. Digital First Sale Doctrine?
· “giving” a digital copy yields new copies, so FSD doesn’t apply (Copyright Office has rejected “digital” FSD for situations where the transferor deletes their copy.

· Capitol Records LLC v. ReDigi, Inc. (2013): Court rejects that ReDigi can use the FSD b/c ReDigi produces a new phonorecord on its server, it’s not selling the copy that the user bought on iTunes ( FSD is limited to material items put in the stream of commerce.

· The Record Rental & Computer Software Rental Amendments of 1984 & 1990

· S109(b)(1)(A): owners of phonorecords or copies of software cannot, for the purposes of direct/indirect commercial advantage, dispose of or authorize the disposal of, the possession of that copy or phonorecord by rental, lease, or lending or anything of that nature. This doesn’t apply to rental/lease/lending by a nonprofit library or educational institution for nonprofit purposes [1984]

· Record rental stores were basically infringing factories 

· Brilliance Audio, Inc. v. Haights Cross Communications (2007): S109(b)(1)(A) only applies to sound recordings of musical works & does not apply to audiobooks

· [1990] exempted non-remunerative transfers of copies of programs w/in libraries, universities, & schools; Also, rentals of copies contained w/in computer hardware when the programs are not normally susceptible to copying are also okay ( rental of hardware okay (KSR v. Teleflex); noncommercial libraries can lend copies of computer programs so long as the copies bear a © notice
d. The Rights of Public Performance & of Public Display, S106(4) & (5)
i. Public Performance Rights

· © Act of 1909 was amended to give to the owner of a © in a musical composition the exclusive right to perform publicly for profit, but neither of those terms were defined.
· Herbert v. Shanley (1917): musical performance by a small orchestra in a restaurant was for profit despite the fact that no separate admission charge was made to hear the music.

· M. Witmark & Sons (1925): live music accompanying silent motion pictures was a public performance for profit.

· Associated Music Pubs. (1944): when a nonprofit radio station that paid for 1/3 of its airtime with commercials broadcasted music on a commercial free program, that was a public performance for profit

· Jerome H. Remick & Co. (1937): Radio broadcast was a public performance even though listeners where listening in the privacy of their homes.

· Buck (1931): hotel proprietor performed music by making the sounds of radio broadcasts audible by placing receivers & loudspeakers in public & private rooms in the hotel.

· Multiple Performances Doctrine: the same broadcast can be performed by different people 

· Fortnightly (1968): cable re-transmitters not engaged in performance; on the theory that broadcasters perform but home viewers do not, a divided Court treated cable technology as facilitating reception by the homeowner.
· Congress reversed with legislation (S101 definitions) & created a compulsory licensing provision
· Aiken (1975): restaurant owner who played radio programs through 4 speakers he installed in the shop was not performing, he just turned on the radio & those who listen to the broadcast through the use of radio receivers do not perform the composition.

· Homestyle exception
ii. Public Performance Rights under the 1976 Act
· S101: To perform a work means to recite, render, play, dance, or act it, either directly or by means of any device or process or, in the case of a motion picture or other audiovisual work, to show its imagines in any sequence or to make the sounds accompanying it audible 

· covers not only initial rendition or showing but any further act by which that rendition or showing is transmitted or communicated to the public 

· performance can be direct or indirect through device or process (ex: device to reproduce or amplify sounds).

· performance is public even if recipients are not gathered at a single spot OR receiving the transmission at the same time.

· S101: to perform a work publicly means:

· (1) to perform or display it a place open to the public or any place where a substantial number of persons outside of a normal circle of a family & its social acquaintances is gathered; or 

· (2) to transmit or otherwise communicate a performance or display of the work to a place specified by clause (1) or to the public, by means of any device or process, whether the members of the public capable of receiving the performance or display receive it in the same place or in separate places & at the same time or at different times.

· transmit: to communicate a performance by any device or process whereby images or sounds are received the place from which they are sent

iii. Columbia Pictures Indus., Inc. v. Aveco, Inc. (1986): π is a video rental store that also offers private rooms which customers may rent to view rentals they have made at Aveco or view their own videos that they own. Customers operate the players in each room & Aveco employees only assist upon request. Aveco only allows a customer to be joined in the room by family members & social acquaintances. π owns the © in the motion picture & alleges infringement of its exclusive right to perform publicly & authorize public performances. The court first determines that Aveco customers, not Aveco is the one performing the work. So, the right at stake is the authorization of a public performance.
· Are ∆’s customer’s publicly performing? YES
· playing the cassette is performance, that is already taken care of under prior case law
· Analogizing to Red Horne (Maxwell’s), the court finds that ∆’s viewing rooms are open to the public.
· Although only one person can occupy the room at a time, the rooms are open to anyone who can pay the fee. It is irrelevant that the cassette players in Maxwell’s were in the lobby, it was the availability of the room that made the area a public place, not the fact that the cassette players were in the lobby.
· ∆’s FSD defense fails–© rights are divisible & transferring ownership doesn’t affect the exclusive right to do & authorize public performances
iv. Am. Broadcasting Cos. Inc. v. Aereo, Inc. (2014): ∆ operates a service that allows subscribers to access live/recorded broadcast television from their web browsers. The service connected a subscriber to their own small antenna (no two subscribers were simultaneously connected to the same antenna). π, which owned the © in some of the programs. ∆ contended that it did not perform but supplied the equipment which allows the consumer to perform.
· Does ∆ perform? YES; Is it public? YES
· Fortnightly & Teleprompter Corp. Courts held that cable TV services were not performing when they re-transmitted, but Congress overturned by amendment of ’76 Act to clarify that public performance right encompassed cable retransmissions. ∆’s activities are substantially similar to those cable companies.
· The Court doesn’t find ∆’s argument that it differs from cable companies because ∆’s transmission is not continuous distinguishing. It’s also true that subscribers pick what to watch, but that’s true with cable TV as well (changing the channel). These differences are invisible to subscriber & broadcaster.
· πs contend that ∆ is transmitting a prior performance of their work (underlying broadcast is a performance that is being performed). ∆ contends that the performance is the act of transmitting (new performance). Ct says even if ∆ is correct, it’s still public within the meaning of the transmit clause. The fact that each antenna is transmitting to one person a personal copy doesn’t matter–an entity can transmit a performance through one or several transmissions, where the performance is of the same work (send a message to a group chat vs. each individual member). Also, the public need not be situated together, spatially or temporally (language of the statute).
· Ct says the holding is narrow & isn’t deciding cloud computing issues
· This makes it clear that YouTube is publicly performing all the time
v. The Right of Public Display
· S106(5): literary, music, dramatic, & choreographic works, pantomimes, & pictorial, graphic, or sculptural works have an exclusive right of public display

· does not apply where the owner wants to show the copy directly to the public in a gallery or display case, or indirectly through an opaque projector.

· S101: display means to show a copy of the work, either directly or indirectly by means of a film, slide, TV image, or any other device or process or, in the case of a motion picture or other audiovisual work, to show individual images nonsequentially.
· an audiovisual work shown sequentially would be a performance

· Right to display published pictorial, graphic, & sculptural works by public broadcasters is subject to a compulsory license in S118.

· S109(c) & (d) are limits! 
· (c) FSD-esque exception: the owner of a particular copy lawfully made, or any person authorized by such owner, is entitled to display that copy publicly either directly or by projection of no more than one image at a time to viewers present at the place where the copy is located.

· contractual restrictions on display between buyer & seller are NOT unenforceable as a matter of law.

· Also, you can’t simultaneously project multiple images of the work

· doesn’t apply where the imagine is transmitted from one place to members of the public located elsewhere (ex: Hughes shows me something on Zoom)

· (d) (c) doesn’t apply to those who got their copy by rental/lease–you have to own the copy
e. Musical Compositions & Sound Recordings

i. Musical Compositions
· Phonorecords often embody two ©ed works: (1) a musical composition & (2) a sound recording ( keep these rights separate b/c they have different regimes
· Authors of literary works & dramatic musical compositions enjoy full rights to authorize the creation of recorded performances of their work. For authors of non-dramatic musical compositions (popular songs), a compulsory license LIMITS the composer’s reproduction right (S115)
· Old S115 instituted a historic system of compulsory licensing for mechanical licenses. If the © owner of a musical composition made or authorized someone to make piano rolls of his composition, any other person was free to do so as well upon paying a royalty.
· New S115 [1995]: extended compulsory license to cover digital phonorecord deliveries (DPDs). Musical compositions are subject to a blanket license that digital music providers can get for making a DPD of a musical work, including in the form of a musical work, permanent download, limited download, or interactive stream.
· DPD = sale & distribution of a musical recording
·  S115 kicks in once the work has been distributed to the public under the authority of the © owner. The S115 licensee must serve the © owner with notice of its intention to obtain a compulsory license before or w/in 30 days after making, & before distributing any phonorecords of the work. Be timely or get slapped with an infringement suit.
· S115 also does not extend to the manufacturer of phonorecords for commercial use (ex: broadcasters, jukebox operates, background music services)
· ABKCO Music, Inc. v. Stellar Records Inc. (1996): is a karaoke CD-ROM an audiovisual work or a phonorecord? AUDIOVISUAL ( no compulsory license
· S115 license includes the privilege of making a musical arrangement (ex: cover) of the work to the extent necessary to conform it to the style/manner of interpretation of the performance involves. However, the arrangement cannot change the basic melody or fundamental character of the work. Also, the arrangement author cannot seek protection as a derivative work UNLESS © owner of the composition expressly consents.
· Royalty rate is set by statute 
· Harry Fox Agency has developed what is known as the Harry Fox license & this private system is more efficient. The Harry Fox License has only quarterly payouts, does not impose the distribution for private use only provision, & includes synchronization rates.

ii. Sound Recordings
· Pre-1972: look to state law for protection of sound recordings

· S114 expressly limits the reproduction rights of © owners of a sound recording to protection against recordings that directly/indirectly recapture the actual sounds fixed in the protected recording, NOT a recording that consists entirely of an independent fixation of other sounds EVEN if they imitate those in the ©ed sound recording
· this allows for “sound alikes”–if a singer who sounds just like Adele records a cover of “Rolling in the Deep,” she is not infringing the reproduction rights in the sound recording

· With sound recordings, for infringement, we only apply Arnstein prong 1​did you directly/indirectly copy the actual sounds in the recording?

· sampling is NOT independent sound fixing, so you are still on the hook and liability does not depend on Arnstein prong 2, so changing it up beyond lay listener recognition won’t save you. 

· De minimis doctrine is still a defense

· Bridgeport Music v. Dimension Films (2005): Get a license or don’t sample; de minimis AND substantial-similarity do NOT apply to claims of sound-recording infringement.

· VMG Salsoul, LLC v. Ciccone (20116): substantial similarity is a requirement of © infringement
· Ocasek v. Hegglund (1987): ASCAP field agents visited ∆’s establishment in Wyoming and heard her ASCAP members’ songs although she did not have an ASCAP license. ASCAP sued in the names of its members and ∆ filed a motion to compel the taking of the depositions of the composers in Wyoming.
· Is it reasonable to depose πs in Wyoming? NO
· ASCAP handles virtually every aspect of enforcing members’ ©s–they typically have no knowledge of the infringement. The investigators who have knowledge of the infringement are available for deposition. The whole point of ASCAP is to relieve © owners of enforcement burdens.
· Public Performance Rights in Sound Recordings

· 1976 © Act did not extend public performance rights to sound recordings, so when radio broadcasts played recordings, they paid royalties to the © owner of the composition not the sound recording.
· Extended to © owners of sound recordings for the first time in 1995 through amendments to SS 106 and 114
· SS106(6) & 114 resulted in a 3-tiered structure:
· 1. Digital Audio Transmissions Exempt from payment:

· terrestrial radio & TV stations that switch to digital transmissions

· intra-business transmissions (ex: a music feed within an amusement park)

· background music services (Muzak)

· 2. Non-interactive services (ex: Sirius Radio) are subject to compulsory licensing 

· 3. Services subject to “full” 106(6) right of digital audio transmission public performance:

· Interactive music services (Spotify)

· Non-interactive transmissions where the transmitter publishes advanced schedules of the titles of the recordings to be played

· Non-interactive transmissions that exceed a performing artist complement (i.e. a station that has an “all Portugal the Man Tuesday”)

IV. FAIR USE & OTHER EXCEPTIONS
a. Originally a judge made doctrine, fair use was codified in S 107 of 1976 Act. Congress made it clear they were codifying the judicial doctrine and changing its scope in any way. Fair use is an equitable rule of reason and each case is decided on the facts.
i. S107: fair use of a ©ed work, including such use by reproduction in copies or phonorecords, or by any other means specified by that section, for purposes SUCH AS criticism, comment, news reporting, teaching, scholarship or research is not an infringement of ©. Fair use factors:
1. purpose + character of use, including whether it is commercial;

2. nature of ©ed work;
3. amount & substantiality of the portion used; and 
4. effect upon the potential market for or value of ©ed work
5. **a work being unpublished does not itself bar a finding of fair use IF the finding is made upon consideration of all the above factors
a. added after Harper & Row ( still have to do a 4-factor analysis
b. Campbell v. Acuff-Rose Music, Inc. (1994): 2 Live Crew wanted to make a rap parody of Orbison’s Pretty Woman. Initially, they asked π (© owner) for permission, but π denied and said they wouldn’t permit the use of a parody. 2 Live Crew made and released the parody anyway.
· Could 2 Live’s commercial parody be fair use? YES

· 1. The first factor asks if the new work is transformative (does it add something new with a further purpose or different character, altering the first with new expression, meaning, or message?). arts and sciences). The more transformative a work, the less the other factors weigh against fair use. CoA erred in cutting the inquiry off b/c of the parody’s commercial nature–that’s not determinative. Parody has a transformative value and needs to mimic the original to some degree. There is a parodic nature here, but the Ct refused to judge the quality.
· ct also talks about parody vs. satire and says that satire is a broader commentary while parody is a direct criticism of the work ( if the work is categorized as a parody, it increases the chances of fair use.

· 2. doesn’t really matter here, parodies cover publicly known, expressive works–that’s the point.

· 3. parody depends on taking a certain amount so that its able to conjure up at least enough of the original to make the object of the parody recognizable; 2 Live may have taken the heart (opening riff + first line) but that is what conjures up the song; 2 Live departed from the lyrics after line 1.

· 4. two metrics:

· a. did this have a substantial effect on the market? and 

· b. if everyone could do this, would that have a substantial effect on the market?

· Also look at the derivative market ( rap version of Pretty Woman

· All market harm isn’t actionable (ex: killing demand for the original via a bad review)

· No parody market ( π’s letter stated that they were not exploiting the parody market (shot themselves in the foot)

c. SunTrust Bank v. Houghton Mifflin Co. (2001): π owned © in GWTW. ∆ wrote a parody/critique version (TWDG) which took 18 characters from GWTW. TWDG switches characteristics of white and black characters. The second half of TWDG features a story w/plot elements not in GWTW. π sues for © infringement, ∆ claims fair use.
· Is TWDG fair use? YES

· 1. commercial nature outweighed by highly transformative use–∆ couldn’t have criticized w/o using the ©ed elements; there are a variety of literary transformations in attributions of the characters and the voice the story is told through; second half contains a new plot.
· 2. GWTW is an expressive work, but targets of parody normally are.
· 3. Substantial appropriation but parody has more leeway.
· 4. π failed to show that TWDG would supplant demands for licensed alts (π had refused to license this type of parody a lot); no worry for substituting the market for the original.
d. Harpers & Row v. Nation Enterprises (1985): After leaving the WH, Ford contracted with π to publish his unwritten memoirs. A significant part of that was going to be material concerning Ford’s pardon of Nixon. The agreement gave π the exclusive right to license prepublication excerpts (first serial rights). π negotiated an agreement with times for $25K paid in two installments in exchange for a 7,500-word excerpt from Ford’s account of the Nixon pardon. Before Times’ release, ∆’s editor got a leaked manuscript that he knew was not authorized. He put together a bunch of quotes, paraphrases, and facts from the manuscript w/no independent commentary. As a result of ∆’s article, Time cancelled with π and didn’t pay the remaining $12.5K. π sued. 
· Was ∆’s use Fair Use? NO
· Importance of right of first publication ( publishing an author’s expression before he has authorized dissemination infringes his right to decide when and whether it will be made public. this is not present in fair use of published works.
· first publication different from other 106 rights ( only one person can be the first to publish and the value is in the exclusivity
· Congress intended the unpublished nature to figure prominently in fair use analysis.
· ∆s argue that scope of fair use is wider where info is of high public concern ( Ct rejects b/c this would destroy in © protection in the work of a public figure; there is a difference between the underlying facts and Ford’s expression of them; also the work was poised to be published, no legitime aim is served by pre-empting the right of first publication
· 1. ∆’s intent was to scoop (big yikes) and this goes beyond news reporting; 
· 2. unpublished nature critical and what might be fair use in a published work can be not fair use in unpublished
· 3. they didn’t take a lot, but they took the heart
· 4. Clear evidence of actual damage
e. Sony Corp. of Am. v. Universal City Studios, Inc. (1984): ∆ manufactured and sold the Betamax VTR, which allowed for home videotaping of TV. π owns the © on several publicly recorded TV programs, π sued. Record shows that primary use of Betamax was for time shifting (record, watch later, erase).
· Is time-shifting fair use? YES

· **this is before Blockbuster existed**

· 1. time-shifting is not commercial use; it just allows someone to see a work they going to see free of charge anyway.

· 2. + 3. entire reproduction doesn’t militate against fair use b/c it’s an audiovisual work and time-shifting lets people see what they would have seen anyway. 

· 4. π failed to show a meaningful likelihood of future harm

· if you show a commercial use, likelihood of harm can be presumed. If non-commercial use, you must show market harm.

· Leading case for the idea that private, personal copying is not an infringement (non-commercial, non-distributive)

· *key that no distribution

· Dissent’s productive use gets adopted into the concept of transformative use. 
f. Authors Guild v. Google, Inc. (2016): ∆ has a library project and Google books project. It asked libraries to give them all the books they had, ∆ made digital versions, and allowed libraries to retain access to digital copies of books they had submitted. ∆ also established a publicly available search function that internet users can use to determine which books contain the words/terms they need. There’s also snippet view showing the context the searched for phrase appears in. ∆ limits snipped view to block 22% of a book’s text completely, only 1 snippet per page, and the same snippets are shown no matter who searches and where.
· Is Google’s use fair use? YES

· 1. Transformative purpose here–no new expression or meaning but this communicates something new and different from the original OR expands its utility, contributing to public knowledge 

· tension between transformative use and © owner’s exclusive right to derivative works, which also transform.
· clearly transformative here–the purpose here is to make info on books available and snippet view adds to that purpose by adding context
·  profit motivation doesn’t overshadow the transformative use
· 2. Mix–some pub, some unpub, some at core, some not…. doesn’t swing in either way

· 3. search function requires wholesale copying of the book; the whole copy is NOT revealed to the public and at most, 16% was uncovered; also, the manner and order of revelation is scattered here so… can’t put things together really.

· 4. Snippet view might show the reader a fact which satisfies the need so there is no purchase, but facts are not protected anyway. πs don’t have a derivative right to this–© doesn’t include the exclusive right to furnish info to the public of the type at issue here.
g. Sega Enterprises, Ltd. v. Accolade, Inc., (1992): π is the creator of the Genesis console and video game cartridges. π licenses its copyrighted computer code and SEGA TM to independent developers of computer game software who sell Genesis-compatible video games. Accolade was in licensing talks, but that fell through b/c the agreement required π to be the exclusive manufacturer of all games produced by Accolade. So, Accolade reverse engineered π’s video game programs in order to discover the requirements for compatibility with Genesis. Accolade created an internal manual with the requirements for a Genesis compatible game. The manual only had functional descriptions, none of π’s code. Accolade then created its own Genesis games relying only on the info in the manual. π sued.
· Ct denies π a preliminary injunction
· Intermediate copying
· Copyright Act does not distinguish between unauthorized copies based on what stage of the infringer’s work the copies represent ( intermediate copying is prohibited by the statute and it may infringe the exclusive rights of a copyright owner whether or not the end product infringes
· Accolade says the intermediate copying was fair use; Ct agrees
· 1. Accolade only copied to discover the functional requirements for compatibility with Genesis; Accolade wrote its own procedures based on what it learned; although Accolade’s ultimate purpose was the release of Genesis-compatible games for sale, its direct purpose in copying π’s code was to study the functional requirements for Genesis compatibility so that it could modify its games to make them usable with the Genesis console. It could achieve this through no other method and the commercial aspect of its own use is of minimal significance. The Ct also considers the public benefit in Accolade’s IDing the functional requirements ( more independent games
· 2. computer programs are utilitarian articles in essence; π is correct that Accolade’s wholesale copying meant copying of protected aspects BUT that was required here; computer programmers can’t remember all the billions of zeros/ones that make up a program, they have to write it down. You can’t go from object code to source code w/o making copies. B/c π’s video games contain unprotected aspects that cannot be examined w/o copying, we afford them a lower degree of protection than ore traditional literary works.
· 3. Weighs against Accolade since there was disassembly of entire programs. But this factor is of very little weight since the ultimate use was limited
· 4. Accolade didn’t try to “scoop” π’s release of any particular game or games but just wanted to be a legitimate competitor in the Genesis games market. Also, the game market is unique in that people will buy more than one game. A sports person might buy Sega and Accolade’s football game, especially if they are not similar.
h. Sony Computer Ent., Inc. v. Connectix Corp. (2000): Connectix reverse engineered PlayStation’s OS to create a Virtual Game Station that enabled users to play PlayStation games on their computer. Here is the ct’s 1st and 4th fair use factor analysis:
· 1. Modestly transformative ( allows users to play in new environments (like where PlayStation and TV aren’t available) and is a wholly new product; Connectrix’s commercial use of the copyrighted material was an intermediate one, so it was only indirect.
· 4. Sony may lose some console sales; but the Virtual Game Station doesn’t just supplant PlayStation, it is a competitor in the market for platforms on which Sony and Sony games can be played, and so, some economic loss by Sony does not compel a finding of fair use.
V. THIRD PARTY LIABILITY 

a. Fonovisa Inc. v. Cherry Auction, Inc. (1996): π owns the ©s in a lot of Latin music recordings. ∆ operates a swap meet in Fresno. Vendors pay ∆ a daily rental fee and ∆ reserves the right to kick vendors out for any reason. ∆ was aware that some of its vendors were selling counterfeit records (there was a police bust). π sued.
· Is ∆ vicariously/contributorily liable for direct © infringement of vendors? YES
· vicarious liability: π must show that ∆ had: 
(1) right & ability to supervise infringing activity; and 

· ct analogizes this to Shapiro and Gershwin. Like Shapiro, ∆ had the formal right to supervise (could kick out vendors for any reason) and like Gershwin, ∆ was in a position to supervise as the promoter and organizer. 
(2) direct financial interest in activity.
· ∆ claimed it didn’t directly benefit from infringing activity b/c all vendors were charged one price. Ct says nope, the admission and parking fees ∆ reaped were because the infringing activity attracted consumers 
· show that the infringing activity brought in $
· contributory infringement: (1) one who, with knowledge of the infringing activity, 
(2) induces, 
causes, or 
materially contributes 
to the infringing conduct of another

· The sale of counterfeit records would not take place w/o the support provided by ∆ in the form of space, parking, advertising, etc…
· No question about knowledge b/c of the police bust
· knowingly providing a place for infringing activity is sufficient to establish contributory infringement
b. Sony Corp of Am. v. Universal City Studios, Inc. (1984): Sony Betamax case. Is Sony contributorily/vicariously liable through the sale of Betamax? NO

· Staple Articles Defense: the sale of a staple article or commodity of commerce suitable for noninfringing use is not contributory infringement. 
· Ct adopts this from patent law ( adequate protection of a monopoly may look beyond actual duplication but we don’t want to expand that monopoly beyond the limits of the specific grant

· The sale of copying equipment does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial noninfringing use.

· Court does not impute knowledge to Sony just because it thinks someone might use it unlawfully, the Betamax has a wide variety of uses and is used in non-infringing ways.

· Once Sony settles the Betamax, they have no control over what consumers do with it.

c.  A&M Records, Inc. v. Napster, Inc. (2001): Napster got sued and the court is evaluating Napster’s contributory/vicarious liability.
· contributory liability: 
· knowledge is easy here, Napster both knew and had reason to know that infringing use was going on.

· Exec mentioned the need to remain ignorant of users’ real names and IP addresses since they are exchanging pirated music

· RIAA informed Napster infringing files exist

· Napster execs have record industry experience

· Napster relies on Sony, and Ct says they won’t impute knowledge to Napster just because the P2P technology can be used to infringe ©s, P2P has a lot of noninfringing capabilities and the D.Ct. improperly confined its analysis to current use of P2P. But, there is evidence of knowledge, so Sony does not help.
· Napster materially contributed by providing the site & facilities for infringement.
· vicarious liability

· financial benefit ( Napster’s future revenue is dependent on more users and the infringing activity attracts users

· supervision ( Napster reserved the rights to terminate accounts for any reason, turning a blind eye is on them.

d. MGM Studios Inc. v. Grokster, Ltd. (2005): Grokster and StreamCast are basically next-level Napster and they work in a similar way except for the fact that they got rid of the central server model. After Napster was sued, both Grokster and StreamCast wanted to get Napster users and even had ads promoting them as the Napster alternative. They generate income by selling ad space and as the number of users increases, the ad opportunities are worth more. Neither company made an effort to impede the sharing of ©ed files. StreamCast actually blocked IP addresses of entities it believed were trying to monitor its networks for © infringement.
· Under what circumstances is the distributor of a product capable of both lawful and unlawful use liable for acts of © infringement by 3Ps using the product? One who distributes a device with the object of promoting its use to infringe ©, as shown by clear expression or other affirmative steps taken to foster infringement, is liable for the resulting acts of infringement by 3Ps.
· Grokster thought it was shielded by Sony but the Court says no, where evidence shows statements or actions directed to promoting infringement, Sony’s staple-article rule will not preclude liability (inducement liability) ( Sony does not defeat the intent element, just the knowledge lement.
· there were ads that they wanted to replace Napster (while fully aware of the legal issues) so, they were out to induce © infringement
· use of ©ed works drew people in and increased ad revenue
· they made no effort to impede the sharing of © files.
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VI. AUTHORS, OWNERS, & DURATION

a. Authorship, Ownership, & Transfer 

i. Lindsay v. RMS Titanic (1999): π is a documentary film maker and filmed a 1994 doc depicting ∆’s 3rd salvage expedition. He began planning a 1996 doc, and although he didn’t operate the camera for ’96 doc, he planned all the filming in detail (both in advance of the filming and after).
· Is π an author under the © definition? YES
· Generally, the author is the person who actually creates the work, who does the fixing. 
· but the fact that π didn’t do the actual filming does not defeat his claims to have authored the footage. He exercised such a degree of control over the film operation that the final product duplicates his conceptions and visions of what the film should look like.
· Ct analogizes to Andrien, where the π created a map and a printer printed it. π was very involved and the printer didn’t change the concept π articulated ( π was the author
· *the fixing must happen under the authority of the author (ex: girl singing in a park is recorded by a stranger, unbeknownst to her ( that recording is not under her authority)
ii. Work for Hire

1. S101: a work made for hire is:

a. a work prepared by an employee w/in the scope of his employment; or 

b. a work specifically ordered or commissioned for use as 

i. a contribution to a collective work,

ii. as a part of a motion picture or other audiovisual work,

iii. as a translation, 

iv. as a supplementary work,

v. as a compilation, 

vi. as an instructional text, 

vii. as a test,

viii. as answer material for a test,

ix. or as an atlas

c. if the parties expressly agree in a written instrument signed by them that the work shall be considered a work made for hire.

2. what is an employee? CCNV v. Reid [common law of agency]

a. hiring party’s right to control the manner and means by which the product is accomplished;

b. skill required;

c. source of instrumentalities and tools;

d. location of the work;

e. duration of the relationship between the parties;

f. whether the hiring party has the right to assign additional projects to the hired party;

g. the extent of the hired party’s discretion over when and how long to work;

h. the method of payment;

i. the hired party’s role in hiring and paying assistants;

j. whether the work is part of the regular business of the hiring party;

k. whether the hiring party is in business;

l. the provision of employee benefits; and

m. the tax treatment of the hired party

3. What is within the scope of employment? [common law agency]

a. the work was of the type which the individual was hired to perform; 
b. his or her creation of the work occurred substantially within the authorized time and space limits of the job; and 

c. the work was actuated, at least in part, by a purpose to serve the interests of the putative employer.

iii. Joint Works
1. S101 definition: work prepared by 2+ authors with the intention that their contributions be merged into inseparable or interdependent parts of a unitary whole

· what is a work that is unitary, but the contributions are separable? Music! Lyrics by X, song by Y

2. Thomson v. Larson (1998): Rent began as a project between JL and BA, but they split in 1991 and JL was given sole authorship. JL continued to work on his script and NYTW urged JL to allow them to hire a book writer to help revamp. JL rebuffed a couple of times because he wanted to be the only author of Rent. Finally, JL agreed to hire π as a dramaturg and she was paid $2K for these services. π and JL worked together and JL entered all changes directly onto his computer. π even expressed surprise when JL allowed her to contribute to the language of the script. JL signed a K with NYTW for ongoing revisions to Rent and the K listed JL as the author, making no reference to π. That K adopted terms from an earlier K which gave JL approval rights over all changes and assured him billing as sole author. Sadly, JL died. π tried to negotiate royalties with JL’s heirs, but that broke down, so she sued and claimed she was a co-author.

· Is π a co-author? NO

· Ct applies the Childress test, which states that a π seeking co-authorship must show that each of the putative co-authors: (1) made independently ©able contributions to the work; and (2) fully intended to be co-authors.
· (1): ct affirms finding that π made some non-de minimis contributions
· (2): consider subjective and objective intent via the following factors:
· a. decision making authority: all JL, π was flattered when JL asked her to contribute to actual language; JL had approval rights

· b. billing: JL credited as sole author

· c. written agreements w/3Ps: NYTW lists JL as sole author; JL entered into revision agreements w/o asking π

· d. additional evidence: JL first rejected the idea of hiring a book writer b/c it was his project

3. Aalmuhammed v. Lee (2000): π was hired as a consultant in a movie about the life of Malcom X. Some of π’s suggestions were included in the script and he did some editing/directing. π sought credit as a co-writer and was rejected, so he sued.
· 3-factor test:

· 1. control–author is a person who superintended the whole work, the mastermind (for a motion picture, someone who is at the top of the screen credits and has artistic control);

· 2. intent–putative coauthors make objective manifestations of shared intent to be coauthors;

· 3. appeal​whether the work’s audience appeal turns on the contributions each putative coauthor and whether the share of each in that appeal cannot be appraised.

4. Richlin v. MGB (2008): restatement of MGB test–
· 1. did putative coauthors make objective manifestations of a shared intent to be coauthors?

· K evidencing intent is dispositive 

· 2. whether the alleged author superintended the work by exercising control (*control is often most important factor)

· 3. whether the audience appeal of the work can be attributed to both authors, and whether the share of each in its success cannot be appraised

5. Gaiman v. McFarlane (2004): problem when one person is the “ideas” and one person is the “fixer.” Two people may work together and create something that is ©able but the separate contributions would not be.
iv. Transfer of Ownership
1. S101: a transfer of © ownership is an assignment, mortgage, exclusive license, or any other conveyance, alienation, or hypothecation of a © or any of the exclusive rights comprised in a © whether or not it is limited in time or place of effect, but not including a non-exclusive license.
2. S201: transfer of ownership–

a. ownership of a © may be transferred in whole or in part by any means of conveyance or by operation of law, and may be bequeathed by will or pass as personal property by the applicable laws of interstate succession.
b. any of the exclusive rights comprised in a ©, including any subdivision of any of the rights specified by S106, may be transferred as provided by clause (1) and owned separately. The owner of any particular exclusive right is entitled, to the extent of that right, to all of the protection and remedies accorded to the © owner by this title.
3. S204: a transfer of © ownership, other than by operation of law, is not valid unless an instrument of conveyance, or a note or memorandum of the transfer, is in writing and signed by the owner of the rights conveyed or such owner’s duly authorized agent.
· preempted all state K law–must be in writing and signed
4. Effects Associates v. Cohen (1990): can prove a non-exclusive license through behavior; non-exclusive licenses are exempt from S204!

b. Duration of Copyright and Recapture

i. works created or unpublished after 1978

1. S302: copyright in a work created on or after Jan 1, 1978 has a term of life + 70

2. S302: if above is joint work, it’s life + 70 of last surviving author 

3. S302: in the case of anonymous work, pseudonymous work, or work made for hire, © term is 95 years from the year of first publication OR 120 years from the year of creation, whichever comes first
4. S302 also provides a presumption of author’s death 95 years from the year of first publication OR 120 years from the year of creation, whichever comes first. Reliance in good faith is a complete defense in any action for infringement.
ii. works created but not published or ©ed before January 1, 1978
· S303: © in a work created before Jan 1, 1978 but not theretofore in the public domain OR ©ed subsists from January 1, 1978 to the term specified by section 302. In no case will the © in such a work expire before December 31, 2002, and if the work is published on or before December 31, 2002, the term of © shall not expire before December 31, 2047.
iii. Preemption 

· S301: w/r/t sound recordings fixed before Feb 15, 1972, any rights/remedies under common law shall not be annulled or limited by this title until February 15, 2067. No sound recording fixed before Feb 15, 1972 shall be subject to © under this title before, on, or after February 15, 2067.
	Date of Work
	When Protection Attaches
	First Term
	Renewal Term

	Created in 1978 or later
	Upon being fixed in a tangible medium
	Unitary term of life + 70 (or, if anonymous or pseudonymous work, or work for hire, 95 years from publication, or 120 years from creation, whichever is shorter)

	Published 1964-1977
	Upon publication with notice
	28 years
	67 years, second term began automatically; renewal registration optional

	Published between 1923 and 1963, inclusive
	Upon publication with notice
	28 years
	67 years, if renewal was sought (for works whose first terms expired after 1977, renewal registration remained necessary); otherwise in PD (unless work is a foreign work in which ©has been restored)

	Published before 1923
	The work is now in the public domain

	Created, but not published, before 1978
	On Jan 1, 1978, when federal © displaced state ©
	Unitary term of life + 70 (or, if anonymous or pseudonymous work, or work for hire, 95 years from publication, or 120 years from creation, whichever is shorter), but no expiration before 12/31/2002 (if work remained unpub) or 12/31/2047 (if work was pub by the end of 2002)

	Sound recordings fixed before Feb 15, 1978
	State common law or statute


Standard of Originality: combination of Feist & Bleistien:


The copy is the personal reaction of an individual upon nature. Personality always contains something unique. It expresses its singularity even in handwriting, & even a very modest grade of art has in it something irreducible, which is one man’s alone…. original means only that the work was independently created by the author & that it possesses at least some minimal degree of creativity… the vast majority of works…possess some creative spark no matter how crude, humble or obvious…originality does not signify novelty; a work may be original even though it closely resembles other works so long as the similarity is fortuitous, not the result of copying.





combine the def. of originality with Bleistein (The copy is the personal reaction of an individual upon nature. Personality always contains something unique. It expresses its singularity even in h&writing, ad a very modest grade of art has in it something irreducible, which is one man’s alone…. original means only that the work was independly created by the author & that it posses at least some minimal degree of creativity… the vast majority of works…possess some creative spark no matter how crude, humble or obvious…originality does not signify novelty; a work may be original even though it closely resembles other works so long as the similarity is fortuitious, not the result of copying.


combine the def. of originality with Bleistein (The copy is the personal reaction of an individual upon nature. Personality always contains something unique. It expresses its singularity even in h&writing, ad a very modest grade of art has in it something irreducible, which is one man’s alone…. original means only that the work was independly created by the author & that it posses at least some minimal degree of creativity… the vast majority of works…possess some creative spark no matter how crude, humble or obvious…originality does not signify novelty; a work may be original even though it closely resembles other works so long as the similarity is fortuitious, not the result of copying.








This is the way we’ve always done it & the First Congress did it ( this is what the Framers intended (Originalist argument)





masquerade masks are not useful articles, but costumes are





The ultimate separability question, then, is whether the feature for which copyright protection is claimed would have been eligible for copyright protection as a pictorial, graphic, or sculptural work had it originally been fixed in some tangible medium other than a useful article before being applied to a useful article.





includes semi-public places (ex: clubs, lodges, factories, summer camps, & schools)





broad enough to include all conceivable forms & combinations of wired or wireless communications media





broadcast provision





Ct says that telephone booth, taxicab, & public toilets are occupied by one person at a time but commonly thought of as public


hotel rooms not public (Columbia v. PRE)





Tethered downloads








Streaming (performance)





Download (reproduction + distribution)





compulsory license does not extend to synchronization–that is voluntarily negotiated. The primary purpose must be private use





Statute says use not, work–unauthorized performance wouldn’t be a work but a use, broad











shades of Bleistein





Parody gets to take more than other uses.





constructive knowledge





actual knowledge





*Joint authorship entitles co-authors to equal undivided interests in the whole work. Each author can use/license the work as she wishes, subject only to the obligation to account to the other joint owner for any profits that are made.
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