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Major Course Questions:

1. What law applies?
· CL/Rst; UCC w. CL/Rst gap-fillers
2. Is there an enforceable contract?

· Valid formation = MA + C

· MA = O + A
3. If there’s an enforceable contract, what are the terms of the contract?

· What does it say? “…”mean? Duties? Conditions on the duty?
4. If there’s an enforceable K what are each party’s duties under the contract?

5. If a party had a duty to perform and failed to perform, was the failure to perform a material breach?

6. To what remedies is each party entitled?

I. What Law Applies?
​​​
A. CL / Rst.  Or UCC (gap filled with Rst/CL)?
1. Sale of Goods (movable, tangible) >> UCC Art. 2 applies
a. If not UCC Art.2 agmt., 
b. If UCC agmt., UCC rules control & UCC gaps are filled with CL/Rst rules 
(1) E.g. Offer: No UCC rules defining K term “offer”, so will only be able to apply CL/Rst rules to determine if there’s an “offer

c. “Goods” = all things which are movable
(1) Includes: manufactured goods, livestock (born and unborn), growing crops

(2) Does NOT include: 

(a) Money in which the price is to be paid

(b) Real property (house, vacant lot, etc.)

(c) Services (ex. Employment contract)

(d) Various intangible rights (ex. Intellectual property)
2. Mixed/Hybrid Contracts:
a. Predominant Purpose Test:
(1) Is the sale of goods the more significant aspect of the transaction?
(a) Yes > article 2 + CL/Rst. Gap-fillers
(b) Sale of goods ancillary & sale of Non-goods predominant > CL/Rst only
(2) Princess Cruises v. GE; Festival Foods
b. Gravamen of the Complaint Test (minority):
(1) What are you complaining about the breach of K? 
(a) Goods > UCC
(b) Service > Rst. / CL
II. Is there an enforceable contract?​​​​
1. Formation = Mutual Assent + Consideration

a. Objective Theory of Contract: 

· Would a reasonable person in the position of the party who seeks to enforce the K conclude that a K had been formed? 

· Signing a K is an objective manifestation of assent

i. Ray v. Eurice Bros.

· Meeting of the minds not required for mutual assent of contract

· Finicky engineer w. detailed K specifications v. hammer & saw builders who didn’t read specifications.
· Eurice Bro’s objectively assented to K
ii. DUTY TO READ before signing 

· EXCEPTIONS: fraud, duress, mutual mistake
A. Mutual Assent = Offer & Acceptance
1. Intention to be Legally Bound

a. Manifestation of intent to be bound (can be verbal, written, conduct) by both parties = MA

2. When is it effective?

a. “Mailbox Rule”

i. Offer, rejection, CO are effective upon RECEIPT
ii. Acceptance is effective upon DISPATCH, unless subject to an option, or O’or spec. eff. upon receipt

iii. Rst § 40: a rejection terminates the O’ees power of acceptance bc of the probability of reliance by the O’or
iv. RARE EXCEPTION: where O’ee sends O’or multiple conflicting responses to the offer

a) First to arrive is effective

b) EXCEPTION: 

i) O’ee sends Acceptance & later rejection

ii) Acceptance is effective UNLESS rej. gets there first AND offeror detrimentally relies on the rejection

3. Offer: 

a. Intention to be legally bound
b. What is an offer?
i. Manifestation of willingness to enter into a bargain.
ii. All Offeree needs to do is say “yes”
iii. Rst § 24
1. Bc an offer must be manifested, it must be communicated to the person to whom it is addressed.

2. The offer must indicate a desire to enter into a K. To do this it has to specify the performances to be exchanged and the terms that will govern the relationship. The offer may also prescribe the manner and time for an effective accept.

3. Although an offer is usually addressed to a specific person, it is legally possible to make an offer to a defined or undefined group. Where this happens, it is a question of interpretation if it contemplates multiple acceptances or may be accepted only by the first person to reply.

4. The offer must invite accept. It may or may not indicate how and by what time this accept. is to be communicated. If a mode and time for accept. are prescribed, they must be followed. If these are not set out in the offer, the court must decide whether the accept. was reasonable and timely.

5. The offer must engender the reasonable understanding that accept. will create the K. That is, upon accept., a K will arise without any further approval being required from the offeror.
i. Offeror is the master of the offer and can specify time, manner, etc. of how the offer must be accepted

ii. UCC does not explicitly define an offer, so the CL/Rst definition applies
c. Invitation of Promise or Performance:
i. Rst § 32: unless an offer unambiguously requires acceptance by performance only, offeree can accept by promise OR performance
ii. Price quote, invitation of bid or other offers, advertisements

4. What’s not an offer?:

a. Preliminary negotiations (Rst. 26) v. offer
i. Joshua Tree RE case – Lonergan v. Scolnick
a) OFFERS MUST BE EXPLICIT

b) Demonstrates MA – both parties have to agree to the same thing
c) Land purchase dispute in which P & D went back & forth via letter and P elected to purchase D’s land not timely and w.out explicit offer.  D. had already sold it to someone else.  Letter answered P’s questions and told to act fast, if interested.  Statement of intent to have buyer in the next week indicated the seller’s intention to sell to the first comer

d) “first come, first serve”

b. Price quotes ≠ offer

c. Just kidding v. offer

i. Lucy v. Zehmer – made contract to sell farm over drinks on a napkin
a) Being drunk is not a defense.  Could collect facts to try and show that conduct did NOT represent manifestation to be bound

ii. Harrier Jet case – Leonard v. PepsiCo
a) A reasonable person would NOT think that the offer was a real offer

d. Ads are not offers

i. General Rule: Advertisement ≠ offer; it’s an invitation to make an offer 
ii. In order to be an offer, there must be some language of commitment or some invitation to take action w.out further communication.
iii. Ads are NOT offers because risk overacceptance

iv. Exceptions to “Ad is Not an Offer”:  
a) if lang. of commitment invites action w/out further commitment bc stated price & quantity
b) Sufficiently definite:

i) Fur stole case – Lefkowitz
ii) Ad specifies price, allocation procedure & quantity (“first come first serve”)
c) Bait & Switch: 
i) Izadi v. Machado (Gus) Ford

(a) Ad for min. trade in value with super fine print qualification.  Looks at the ad language and determines it’s an offer as a reasonable person would interpret it & the prominent thrust vs. the tiny qualifications.

(b) This ad became an offer because it contained language of commitment and intend offeree to take action w.out further commitment (no negotiation) and a REASONABLE PERSON would conclude was an offer from reading it

(c) Where “bait and switch” advertising suspected, public policy “ought to justify in a court in holding deceptive advertising to be an offer despite the seller’s … intent not to make such an offer"
(d) ad becomes an actual offer
d) Invitation for performance
i) Sateriale v. R.J. Reynolds Tobacco (CAMEL CASH REWARDS)
(a) Camel cigarettes operated a “Camel Cash” rewards program for several years & sent out an announcement they were ending the program at a specific date.  When customers tried to use their saved notes, there was no merch to exchange them for. 

(b) Prob. of over-acceptance?? >> NO, they were trying to drive demand

(c) Ad was considered an offer bc. Invited the performance of a specific act w.out further communication and leave nothing for negotiation
5. Termination of offer

a. § 36 Offeree’s Power of Acceptance is terminated by:
i. Rejection or counteroffer by offeree

ii. Lapse of time

iii. REVOCATION by the offeror

iv. Death or incapacity of the offeror

v. OR indirect communication of Offeror’s revocation to the offeree

b. Rejection (Rst § 38)
i. Rejection or “manifestation of intent not to accept” terminates the offeree’s power of acceptance unless the offeror intends differently.

ii. A manifestation of intention not to accept an offer is a rejection UNLESS the O’ee manifests an intention to take it under further advisement.
c. Lapse of Time (Rst § 41)

i. An O’ees power of acceptance is terminated at the time specified in the offer, or if no time specified, at the end of a reasonable time
a) What a reasonable time is a question of fact, depending on all the circumstances
d. Revocation (Rst § 42) 

e. Counter Offers (Rst § 39)
i. CO=Purported acceptance with different terms

ii. CO is a REJECTION and terminates the power of acceptance 

iii. Rst § 39(1) and § 59 are where the Mirror Image Rule comes from

iv. Normile v. Miller

a) P made an offer to purchase D’s home on a preprinted form where he filled in the blank that the offer must be accepted by 5pm the next day.  D returned the offer with substantive changes to terms including payment terms.  P neither accepted nor rejected to RE agent – left to think about it.  P’s agent made an offer later that day with another client.  D accepted.  Agent told P house was sold and “you snooze you lose.” P went to agency with signed form and cash deposit & attempted to purchase home.

b) Illustrates CO

i) Power of acceptance created by an offer will be terminated by offeree’s rejection, or by revocation

ii) Acceptance must be unequivocal and unqualified to form a K
iii) A qualified acceptance is a CO

c) No consideration for the purported option K

d) Action was inconsistent with offer, has to be comm’d to O’ee in order to terminate offer – “you snooze, you lose” terminated the offer  43

f. Indirect Communication of Revocation (Rst § 43)
i. An O’ees power of acceptance is terminated when the O’or takes definite action inconsistent with an intention to enter into the proposed K and the O’ee acquires reliable information to that effect.

ii. Offeror takes definite action inconsistent w.offer and O’ee knows about it
iii. EX:  3rd party notification of Offeror’s actions inconsistent w. offer

a) “You snooze, you lose” – Normile v. Miller
i) Indirect communication of Offeror’s revocation to Offeree

ii) Needs to be communicated via a credible third party or the offeror

iii) Rejected via the real estate agent

g. Purported Acceptance which Adds Qualification (Rst § 59)
i. Purported acc. w/varying term = rejection & C/O
ii. A reply to an offer which purports to accept, but is conditional on the O’ors assent to terms addt’l or diff’ from those offered is NOT an acceptance, but a CO

iii. Normile v. Miller 

a) D made a CO – did not accept P’s terms
6. Revocation of Offers:
a. Law of Free Revocability – CL

i. Offers are FREELY REVOCABLE until acceptance

ii. O’or can revoke at any time until O’ee accepts by completing performance
a) CL: substantial performance (Cook v. Coldwell)
7. When an offer might be IRREVOCABLE 
a. Where acceptance can ONLY be by performance

Rst. 32: in case of doubt, assume offer can be accepted by either a promise to perform OR actual performance. 
i. Traditional CL: Free revocability until complete performance
ii. SUBSTANTIAL PERFORMANCE 
a) RE Broker Case – Cook v. Coldwell Banker
i) Realtor sues for promised bonus she was not paid after leaving firm after completing promise. D changed terms after P had already substantially performed and D knew it, so terms can’t be changed
ii) Substantial performance made offer IRREVOCABLE
iii) P completed performance under original terms and was therefore owed promised bonus
iv) An O’or can no longer revoke the offer once an O’ee has undertaken substantial performance. Rst § 45(1) – becomes an option K after promisee BEGINS performance
iii. BEGINNING PERFORMANCE
a) Rst § 62: 
i) When an offer invites and O’ee to CHOOSE btwn. Acceptance by promise & acceptance by performance, the tender or beginning of the invited performance is an acceptance by performance
ii) Such an acceptance operates as a promise to render complete performance
b) Rst § 45: Where an offer invites acceptance by PERFORMANCE ONLY, the offer becomes IRREVOCABLE once O’ee BEGINS PERFORMANCE
i) Once O’ee begins performance the offer becomes an option K and irrevocable. 
ii) Offer not accepted until complete performance rendered.
b. Options:
i. Common Law: 
a) requires MA+C (low bar)
b) Consideration is SEPARATE consideration from that of the underlying K
c) If an option is granted WITHIN an EXISTING K it is supported by the grantee’s contractual consid. that is bundled in the rights exchanged in the K
d) Berryman v. Kmoch
i) Tried to enforce option under Rst §87(2), but the consideration was not paid and was located in a CL district that did not accept Rst 
ii. Rst. § 87(1): Option K’s
a) An offer is binding as an option K if:

i. In writing
ii. Signed by the offeror

iii. Recites purported consideration

iv. Proposes exchange on fair terms w/in reasonable time 

OR

v. Made irrevocable by statute

b) Nominal consideration sufficient

i) Less concerned with “sham” or nominal consideration
c) must have SEPERATE CONSIDERATION
i. Only applies to form. Of new K

(1) Binding if: in writing, signed by offeror, recites a purported consideration, proposes an exchange on fair terms w.in a reasonable time
(2) Option (offer not to revoke an offer) is distinct from the underlying K that would come into existence upon valid acceptance.
(3) Optional Term can be included w.in a K
(a) Ex. Lease renewal option in Walker v. Keith
iii. Rst. § 37 – Cannot revoke during option period 
a) the power of acceptance under an option K is NOT terminated by rejection or CO, by revocation, or by death or incapacity of the O’or, unless the req’s are met for the discharge of a contractual duty
iv. Rst. § 45 – Option K Created by Part-Performance or Tender

a) Where an offer invites an O’ee to accept by rendering a performance ONLY and does not invite promissory acceptance, the offer becomes IRREVOCABLE if O’ee BEGINS performance; O’ors duty is conditioned on O’ee completing performance.
b) Only for invitations to enter into a unilateral K 
i) Need unambiguous evidence that an offer is an offer to enter into a unilateral K before § 45 applies
c) Cook v. Coldwell Banker
v. Rst 87(2) - Offeree reliance on offer

a) An offer the O’or should reasonably expect the O’ee to rely on before acceptance is binding as an option K if the O’ee relies on it.
b) Primarily for Subcontractors bids to GC
c) Pre-acceptance reliance – adopted Drennan view
d) Requirements: offer is binding as an OPTION, to the extent necessary to avoid injustice if:
(1) Offeror made an offer (promise)
(2) Offeree’s pre-acceptance reliance on offer was reasonably foreseeable by the offeror; and
(3) Offeree reasonably relied on the offer.
· Wasn’t clear that bid contained an error.  If reasonably should have known bid contained an error, then the offer is revocable.
(4) Enf. Necessary to avoid injustice
· Req’s GC act in good faith in accepting the bid as soon as possible 
· NO BID SHOPPING
(5) Remedy – extra costs incurred by relying on bid
e) Approaches to using PE to options in construction context:

i) DRENNAN (Majority Approach)
· Apply PE to hold the sub to an implied promise NOT to revoke bid
· Sub understands GC justifiably relies on bid
· GC must attempt to accept the bid w/in a reasonable time
· Limitations: if bid “expressly states it was revocable”; “bid shopping” by GC; if sub made a mistake and the GC knew or should have known
ii) BAIRD (Minority Approach)
· PE does not make a sub’s bid irrevocable 
· If GC wanted to bind the sub to the offer, it should have accepted
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Figure 1
: Option Rst § 87 v. CL
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Figure 2: Rst § 87 v CL
vi. UCC Firm Offer: 2-205 (list requirements)

a) Merchant’s offer in writing that states it will be held open/irrevocable/is a firm offer is not revocable for lack of consideration for a reasonable time NO LONGER THAN 3 MONTHS
i) Offer in writing
ii) O’or must be a merchant
iii) Separate section must be signed by O’or
iv) Offer FIRM for a reasonable time no longer than 3MONTHS
b) “Merchant” = party has knowledge re: goods bc. Sells them or gains knowledge thru occupation (i.e. mechanic)
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Figure 3: Merchant Def. & UCC Firm Offer § 2-205
i. Effects of Options:

a) Keeps offer open for stated period
b) Must COMMUNICATE acceptance w/in the option period (see mailbox rule)
c) Offeree’s power of acceptance does not expire until the end of that period and is not cut short by action that would normally terminate an offer.
d) An offeror cannot lawfully revoke option prior to its expiration
e) If an offeree rejects the offer before the end of the option period, and changes mind, she is able to COUNTERMAND  the rejection by communicating acceptance before the end of the period
i) Must have paid consideration (CL/Rst)
8. Acceptance 
Acceptance of an offer is a manifestation of the offeree’s assent to be bound (usually = signing)
· Offeror is the “master” of the offer: e.g., can specify mode and manner of acceptance

· Only the O’ee may accept the offer
a. Rst §50 Acceptance Rules

1. Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer
2. Acceptance by performance requires that at least part of what the offer requests be performed or tendered and includes acceptance by a performance which operates as a return promise
3. Acceptance by a promise requires that the O’ee complete every act essential to the making of the promise
b. Rst § 60 Acceptance of Offer which states place, time or manner

1. If an offer prescribes the place, time or manner of acceptance, it must be complied with in order to create a K.

2. If an offer merely suggests a permitted place, time or manner of acceptance, another method of acceptance is not precluded. 
c. UCC General Rules for Acceptance: K for goods
i. UCC (2-204) Formation in General
a) May be made in any manner suff. to show agrmt (MA), incl. conduct by both parties which recognizes existence of K

b) Moment of K formation not essential to the formation of a K 

c) Can have a K even if terms are left open:
i) Gap Fillers - UCC §2-204(3) 
a. Can supply open terms where parties have an otherwise enforceable K.
(1) Price of goods
(2) Mode of Delivery 
(3) Time of Delivery
(4) Time and Place for payment
b. NO Gap Fillers for:
(1) Subject matter of the K (what’s being sold)
(2) Quantity term
ii. UCC 2-206: Offer & Acceptance in K Formation

a) Unless otherwise unambiguously indicated by the lang. or circumstances:

i) An offer to make a K shall be construed as inviting accept. in any manner and by any medium reasonable in the circumstances
ii) An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either:
· by prompt promise to ship (or)

· by the prompt or current shipment of goods
d. Acceptance by performance:
iii. CL:  if acceptance to be ONLY by performance, accept. requires COMPLETE PERF.
a) Ex. Coldwell Banker
b) Common types of unilateral K that require COMPLETE performance for acceptance

c) Commissions; bonuses; rewards; prizes; some ads

i. Rst. 32: Allows accept. by promise OR performance
a) BEGINNING perf. = ACCEPT. & PROMISE to render a COMPLETE performance

a. Rst. 62

ii. UCC 2-206(2):
a) If offer accepted by performance, the offeree HAS TO NOTIFY offeror of acceptance
b) Where the beg. of a req. perf. is a reasonable mode of accept. an offeror who is NOT NOTIFIED of accept. w/in a reasonable time may treat the offer as having LAPSED before accept.
**Compared to gen. rule where beg. perf. is acceptance.  Here, offeree MUST notify or else can terminate even if wanted to accept. 
e. Acceptance Varying Offer
i. CL Mirror Image Rule

a) “Varying” acceptance = CO

b) Acceptance conditional on Offerors accept. of addtl. or diff. terms is NOT and acceptance

ii. CL “Last Shot” Rule: favors seller

a) Terms of the last for sent (CO w. varying terms) control if the party either:
(1) Explicitly accepts the CO or
(2) Does not explicitly accept the CO but accepts the CO implicitly by perf. (payment)
i. Princess Cruises v. GE
iii. Rst. § 59: 
a) acceptance CONDITIONAL on offerors assent to addtl. or diff. terms from those offered = CO 
(1) Similar to UCC unless clause

b) Rst. 61: accept. which requests a change or addtl. terms are NOT INVALIDATED unless accept. is conditional on assent to addtl. /diff. terms

iv. UCC 2-207: Additional Terms in Accept. /Confirm.
Permits a varying accept. to act as an accept. and form K.  in certain circumstances, allows a varying term to become part of the K.  
Underplays the effect of boilerplate

Fixes CL Mirror Image & Last Shot Rules
a) 2-207(1): Agmt. based on forms exchanged
(1) Definite and

(2) Seasonable Accept. w. varying term and
(3) NOT w.in Unless clause

(4) = ACCEPTANCE (despite varying term in boilerplate)

(5) Go to 2-207(2) to determine what terms become part of K
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Figure 4: UCC 2-207
b) 2-207(3): K based on 1 form and performance
(1) No K based on writings, but performance creates an enf. K
(2) Terms of K are those on which the parties agree
(3) KNOCKOUT terms that don’t match (see below knockout rule)
(4) UCC Gap Fillers 
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Figure 5: Counter-Offer & UCC 2-207(3)
c) Unless Clause:

· A reply to an offer which purports to accept but is CONDITIONAL on the offeror’s assent to terms additional to or different from those offered
· NOT AN ACCEPTANCE
f. Incomplete Bargaining: Postponed Bargaining
i. General CL Rule: 
a) parties had to agree on ALL material terms in order to have an enforceable K.  (ct.s have to ascertain the intent of the parties)
ii. Rst. 33: K formation requires that terms are “reasonably certain” 
iii. Rst. 204: when parties have not agreed on essential terms, the court may supply a term which is reasonable in the circumstances
iv. UCC 2-204: looser re. open terms
a) No gap fillers for:

(1) SUBJECT MATTER & 
(2) QUANTITY term
b) Can supply open terms for price, mode of delivery, etc.

v. Agreement to Agree

a) Material term missing

(1) Some ct.s will fill in under reasonable person standard 

(2) Can still be enf. if MA to be bound

(3) Many ct.s will NOT fill in terms & find to be unenforceable
(4) Walker v. Keith (lease)

i. Lease said “rental will be fixed in such amount as shall actually be agreed upon by the lessors…” P gave notice to renew but parties unable to agree on rent term.

ii. The terms of an extension or renewal, under an option in a lease, may be left for future determination by a prescribed method, as by future arbitration or appraisal; but merely leaving the terms for future ascertainment, w.out providing a method for their determination renders the agreement unenforceable for uncertainty.
iii. Agreement to agree is not an enforceable K – renewal option has to have the $ amount or a formula to determine it.
iv. Ex of agreement to agree with material terms not specified, so NO enforceable K.

vi. Doctrine of Indefiniteness

a) K’s that are found to be too indefinite will be unenforceable

b) At least one essential term is missing or there is no reasonable method for determining the essential missing term.
a. Walker v. Keith
c) UCC 2-204- could go through if not missing subject matter and quantity terms. Reason they can do price is b/c they can determine how much it would cost.

d) CL: 
a. parties have to agree on all material terms for there to be an enforceable K

e) Rst §33, 204

vii. Formal Contract Contemplated
a) Already worked out deal in anticipation of formal K

· Have agreed on major terms of the agreement, but have not completed the process of executing a formal written agreement (parties anticipate they will execute a formal written agreement in the future)

· Whether a K is formed turns on the factual question of whether the parties intended to be contractually bound at the point when they agreed in principle, or only if future negotiations proved successful

b) Letter of Intent – 3 poss. Outcomes:

(1) CONTRACT: LOI is binding & creates and enf. K even tho anticipated formal writing never executed
(2) NO CONTRACT: LOI not binding.  No K if anticipated formal writing never executed
(3) Agmt. to bargain in GOOD FAITH in order to reach a K: LOI binding only as a promise to bargain in good faith toward the complete formal agmt. 
c) Quake Const. v. American Airlines:
(1) Must be clear in LOI about whether the party intends to create an enf. K
(2) Looking for obj. manifestation of intent to be bound
(3) Facts: P provided construction bid & D provided an LOI w. a cancellation clause (if unable to work out subs) & mention a formal K, but no formal K executed.  LOI included building specs.  Parties move forward as if there was an executed K. D announces P is GC in a public forum & construction is to be w.in days, when D cancels. 

· LOI from D to P is an enforceable K such that a cause of action may be bought by P.  Remanded to see if the parol evidence shows the parties intended to be bound.  
g. Electronic & Layered Contracting:

i. Fact Patterns (can overlap):

a) Shrinkwrap: 

· Sellers terms INSIDE PACKAGING, which is often shrink-wrapped in plastic

· Accept. = keeping the product

· Rej. =sending the product back

· DUTY TO READ

· Buyer must have actual or constructive notice of how to reject 
· DeFontes v. Dell: shrinkwrap didn’t provide notice on how to reject terms
b) Clickwrap:

· Sellers terms provided DURING BUYERS PURCHASE 

· Must “agree” by clicking box

· Duty to read

· Consumer provided ACTUAL or constructive NOTICE and make buyer assent to the terms
· Feldman v. Google: 

· Google AdWords program.  Enforceable w.out definite price term bc. Provided a practicable process by which price was det. W.in reasonable certainty.  Clickwrap was enf. bc. A reasonable user would have known of the existence of the terms in the agreement.  Not hidden
c) Browsewrap:

· Sellers terms located on the website and can be found by BROWSING
· Users not required to check or initial a box to note consent

· Need ACTUAL or CONSTRUCTIVE notice of terms & conditions

· If not prominently displayed to provide reasonable notice, then no agmt. to be bound.

· Oftentimes used just to mine data of person browsing site

· Hines v. Overstock: T&C hidden on the web page and was not necessary to view prior to completing purchase.  No Notice, so not enforced
· Inconspicuous notice ≠  assent
i. Conceptualization of K Formation
· Majority: favors seller

i. S = Offeror ; B = Offeree
**Usually Buyer makes the offer 

ii. B accepts by keeping product
-no UCC 2-207 because just 1 form and no “battle of the forms”

-K fully formed at the moment B keeps product past the stated return period

iii. ProCD, Hill v. Gateway [Easterbrook]
· Minority: favors buyer

i. B = Offeror & S = Offeree
**trad. Scenario for B=Offeror

ii. S accepts by shipping/promising to ship/accepting payment
iii. If S’s acc. ≠ mirror image of B’s offer.>>> Apply 2-207 re: terms
- if B ≠ consumer, S terms are NOT in K

-If both merchts, go thru 2-207(2)
iv. Klocek v. Gateway
B. CONSIDERATION, K = MA + Consideration

1. Restatement Test: BARGAIN FOR EXCHANGE / quid pro quo:

Bargained for EXCHANGE: Reciprocal inducement to enter into the agreement
a. Rst 71:
i. To constitute consideration, a perf. or return promise must be BARGAINED FOR

ii. A perf. or return promise if bargained for if it is:
a) SOUGHT by the promisor in EXCHANGE for his promise and GIVEN by the promisee in EXCHANGE for that promise
iii. Pennsy Supply
a) $$ payment not always required for consideration
b) acceptance of ash by Pennsy Supply allowed Am.Ash to avoid disposal costs
c) The promise induced the detriment & the detriment induced the promise
2. Common Law Test:

a. Benefit-Detriment Test (classical, but still in use, don’t start with this test)
i. Consideration = benefit to the promisor or detriment to the promise
ii. Detriment: Promisee does or promises to do something (or not do something) that the Promisee was under no prior legal obligation to do (or not to do)
a) Change in position

b) Benefit: Promisor obtains or is promised something to which Promisor had no prior legal right

c) Hamer v. Sidway

(1) Uncle promises nephew $5K if refrains from drinking or swearing.  

(2) Consideration means more than one party abandons some legal right or limits freedom as inducement for the promise

3. Distinguish conditional promise: 

i. Williston’s Tramp: 
a) Condition for tramp to walk to store did not induce promisor to make the promise.  
b) Promisee must DO something in order to receive gift
4. Distinguish promise to make a gift

i. Daugherty v. Salt

a) Promises to make future gifts in the family context are usually unenforceable bc lack consideration

b) Distinguish btwn. gift & quid pro quo
c) A promise to make a future gift (w. no consideration) is UNENFORCEABLE
d) Purely donative gift, exchange was absent

5. Recital of Consideration 

a) Creates a rebuttable presumption of consideration

b) The recital was considered a “sham” and was not for “value received”, but for love
6. “Past consideration”/ “moral obligation” ≠ consideration 

a. General Rule

i. if promise is given to compensate promisee for promisee’s PRIOR performance, that prior performance is NOT consideration for the promisor’s promise
ii. Past performance has already occurred and can’t be the INDUCEMENT for the present promise, to there is NO EXCHANGE
iii. Plowman v. Indian Refining
a) Depression Era – pension promised to laid-off workers

b) Had to go to plant to pick up check.  Action was not consideration because it was a benefit to employees to go to plant not a detriment.

c) Was conditional gift, like Williston’s Tramp

7. Adequacy of Consideration:
a. General Rule

i. Cts. Do not examine the adequacy of consideration, only examine in extreme cases 

a) Consideration is typically binary

b) Rare for consideration to be an issue in a commercial setting because always an exchange of goods for $$$

b. Implied covenant of Good Faith and Fair Dealing

i. Requirement that eliminates most consideration issues

ii. Limits discretion
c. Rst § 79: If the req’ of consideration is met,
i. There is no additional req’ of…”
a) Gain, advantage, or benefit to the promisor or a loss, disadvantage, detriment to the promisee; or

b) Equivalence in the values exchanged; or

c) Mutuality of obligation
d. EXCEPTIONS – No Consideration

i. no consideration if promise is exchanged for:

K enforcement requires a REAL EXCHANGE

a) “Illusory” Promise (see below)

b) “Past Performance” (see above)

c) “Pre-Existing Duty” (see below)

d) “Sham”/”Nominal consideration” ≠ consideration
(1) Recital falsely states that something was exchanged:
· Ex.: Dougherty v. Salt 
(a) recital creates a “rebuttable presumption” of consideration.
(b) “Love” is not consideration
(2) Consideration threshold for CL option K is lower
(3) No consideration required for UCC Firm Offer: 2-205
e) “Grossly Inadequate” / Disproportionate

(1) Exchange with element of unfairness
(2) Need something else in addition to gross disproportionality in order to make case for exception to consideration doctrine
(3) Ex. Dohrmann v. Swaney
· Man had old lady sign over estate
· Mrs. Rogers vulnerable
· Dohrmann’s misconduct
f) Illusory Promise ≠ consideration
a promise, in form, that in substance, requires nothing of the promisor. 
(1) Good Faith limits discretion
· Can convert an otherwise illusory promise into consideration; and
· A party who makes an illusory promise may still accept the offer by performance
· Ex: Marshall Durbin Food Corp v. Baker
(a) Employee - promise to keep working at MDFC was illusory bc he was an “at-will” employee & the agmt. Didn’t change that
(b) MDFC promise to pay employee was illusory bc he was an “at-will” employee and could have been terminated at any time
(c) Ct. held was ENFORCEABLE bc recital of consideration creates a rebuttable presumption & MDFC did not rebut presumption
(d) Employee accepted offer BY PERFORMANCE and continuing to work at MDFC
g) When GF Converts “Illusory Promise” into “Consideration”
(1) Satisfaction clauses

· Objective & subjective
· Ex. I will pay you $500 to paint my picture, provided that I am satisfied with how I look.
(2) “Output K’s” & “Requirement K’s”

· UCC § 2-306(1)
(a) Quantity term = sellers “output” or buyers “requirement”
(3) Exclusive Dealing K’s

(a) Ex. Exclusive seller has a duty of good faith so must make a good faith effort to sell 
8. Consideration for modification and pre-existing duty rule

i. Performance of, or promise to perform a “pre-existing duty” is not consideration
ii. Issue arises in the context of attempted modification of a K
a) Parties exchange a new promise for a PED, there is no consideration for the new promise. 
iii. Ex. Taxi driver changes price midway through the ride, agree to increased price, but once the ride is over, only have a duty to pay the original price, because no consideration for the promise to pay the increased fare
2. DEFENSES 
A. Statute of Frauds

1. A K is UNENFORCEABLE if:
An otherwise enforceable agmt. can be rendered unenforceable due to noncompliance with SOF.  AFFIRMATIVE DEFENSE. 
(1) The K is “within” the SOF
(2) The SOF is not “satisfied”
(3) NO EXCEPTION to the SOF applies, which would have taken the K “out” of the SOF
2. Plaintiff can counter a SOF defense with:
a. Alleged K is not within the SOF, or
b. The SOF is satisfied, or
c. An SOF exception applies
3. Q’s to Ask in Analyzing SOF issue:
a. Is the alleged K one of the types of K’s that is “within” the SOF?
b. If the type of K initially “within” the SOF, was the SOC “satisfied” by a “writing”, “signed” by the party to be charged (i.e., the party against whom enforcement of the K is sought)
c. Does an exception apply to take the K “outside” the SOF?
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Figure 6: SOF
4. Types of K’s that fall “WITHIN” the SOF:  MYLEGS
(1) Marriage – K’s in consideration of marriage
(2) Year – 1 year rule, K’s that can’t logically be completed in 1yr
(3) Land – K’s for the sale of an interest in land/real estate
(4) Estate executors or administrators of decedents obligations
(5) Guaranty
(6) Surety – secondarily responsible for the debt of another
(a) One-Year Rule: 
i. Applies irrespective of subject matter
ii. Applies regardless of the duration of performance, IF performance cannot logically be completed within 1yr of making K.
iii. What counts is not the length of the contract once it begins, but the time from the making of the K until its full performance (its expiration).

iv. Narrowly applied, so within SOF only if LOGICALLY IMPOSSIBLE for K to be completed w/in a year from the making
Examples:
· Emplmt K for 5-yr empl. Term w/in SOF
· Emplmt K w. “lifetime” term NOT w/in SOF, employee could die w/in a year
· K to pay upon completion of a project is NOT w/in SOF, bc. Could potentially be completed w/in 1yr
· K of infinite or no duration not w/in
· **If K w/in 1 year SOF rule, the ability to terminate the K w/in a year does not take the K outside the SOF
b. UCC § 2-201
(1) K’s for the sale of goods for $500+ w/in the SOF
(a) Unclear whether 1-yr CL rule applies to UCC K’s.  Unclear whether UCC § 2-201 displaces or supplements CL SOF
5. A “Writing” that “satisfies” the SOF:

a. CL:
(1) Writing 
(2) signed by the party to be charged (i.e., the person against whom enf. Is sought)
(3) Identify the parties, the subject matter, consideration
(4) MUST describe both sides of the K
b. Restatement & CL
(1) Rst § 131: A K w/in the SOF is enf. If it is evidence by any 
(a) writing, 
(b) signed by or on behalf of the party to be charged, which:
(c) Reasonably ID’s the subject matter 
(d) Suff. To indicate that a K has been made btwn. The parties

(e) States with reasonable certainty the essential terms of the unperformed promises in the K

(2) Rst § 132: May consist of several writings if :

(a) one of the writings is signed by the party to be charged, AND

(b) writings indicate they relate to the same transaction

(c) Crabtree v. Elizabeth Arden Sales
i. SOF can be met by piecing together separate writing connected w. one another either expressly or by the internal evidence of subject-matter and occasion. 

ii. When some writings are signed and some are not, a sufficient connection btwn the papers are established by a reference to the same subject matter or transaction.

iii. If signed writings were not prepared w. the intention of evidencing the K, if they were signed w. the intent to authenticate the info contained therein and such info does evidence the terms of the K, meets SOF.
(3) Rst § 133: May be satisfied by a signed writing not made as a memorandum of a K

c. UCC § 2-201
(1) Writing
(2) Signed by the party to be charged
(3) Sufficient to indicate that a K for the sale has been made btwn. the parties
(4) Contains the subject matter of the K and a quantity term
d. “Signed”
(1) Any mark or signal placed by the party on the writing with the intention of authentication (e.g. initials, letterhead, logo)
(2) If K comprised of multiple parts:
(a) Cts. Req. that writings all appear to refer to the same transaction and at least one part is signed. (MAJ.)
(b) Some cts. Req. that the signed parts of the writing specifically refer to the unsigned pats (MIN.)
6. Exceptions that take a K “OUTSIDE” the SOF: 
a. Restatement/CL Exceptions: (3)
(1) Part Performance – K for transfer of interest in land:
i. Rst § 129: a K for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the SOF IF
ii. It is established that the party seeking enf., in reasonable reliance on the K and on the continuing assent of the party against whom enf. Is sought, has changed position that injustice can be avoided only by specific enforcement

(a) Beaver v. Brumlow – racehorse employee
i. Oral K for the sale of real property may be removed from the SOF if an outsider, viewing the circumstances, could reasonably conclude that an agreement regarding the real property existed
(b) “Unequivocally Referable” test:
i. PART-PERFORMANCE EXCEPTION applies only to the sale of land
ii. Performance must lead an outsider to “naturally and reasonably” conclude that the K actually exists:

· Took possession of the property

· Made valuable, permanent, and substantial improvements to the property

iii. When the above two factors coincide, specific performance usually results

iv. Parties conduct would not make sense unless there was an underlying agmt.
(2) Promissory Estoppel: only recently been applied to override SOF
i. Rst § 139: 

(a) a PROMISE which the promisor should reasonably expect to INDUCE ACTION or forbearance on the part of the promisee and which does induce such action or forbearance is enforceable NOTWITHSTANDING the SOF if injustice can be avoided ONLY BY ENF. Of the promise.  

(b) Remedy granted for breach limited as justice requires

ii. **How to det. If injustice can be avoided ONLY by enf. Of the promise, the following circumstances are significant**:
(a) Availability and adequacy of other remedies, particularly cancellation & restitution

(b) The definite & substantial character of the action or forbearance in relation to the remedy sought;

(c) The extent to which the action or forbearance corroborates evidence of the making and terms of the promise, and the making & terms are otherwise established by clear & convincing evidence
(d) Reasonableness of action of forbearance
(e) Extent to which action or forbearance was foreseeable

iii. Alaska Dem. Party v. Rice
(a) Pl. bears burden in overriding SOF and must establish the promise’s existence by CLEAR & CONVINCING EVIDENCE
(b) Relied on oral promise, but did not comply with SOF

(c) Promise induced detrimental reliance, so PE invoked to enforce oral promise, notwithstanding the SOF
(3) Rst § 130: COMPLETED PERFORMANCE Exception:
i. Exception to 1-year rule if performance is completed prior to the year

ii. Part performance not enough
iii. SOF applies if either party promises a performance that cannot be completed w/in a year, therefore it’s possible for one party to complete the performance within the year. 

7. UCC EXCEPTIONS to SOF: (4)
a. Merchants Confirmation UCC § 2-201(2)
· Oral K between merchants where
(a) One merchant orally places an order
(b) The other sends a written confirmation
(c) WC is signed and states quantity
i. Satisfies SOF IF:
(d) Ordering merchant does not object to WC within 10 DAYS
· Req’s to be enforced AGAINST the party who did not sign:
(a) BOTH parties are merchants
(b) w/in a reasonable time of the Oral K, one of the parties sends a written conf. to the other
(c) WC is “signed” by the sender and otherwise satisfies the statute against the sender
(d) Recipient has reason to know its contents, and
(e) The recipient does NOT give written notice of objection to it w/in 10 DAYS of receipt
b. Specifically Manufactured Goods

· Seller has begun to make specifically manufactured goods for the buyer
c. Testimony

· Party charged admits in his pleading, testimony, or otherwise in ct. that a K was made
d. Payment for Goods Made & Accepted

· Payment for goods made & accepted, OR goods delivered and accepted
· Can be inferred by buyer’s conduct in taking physical possession of the goods or some part of them
· Ex. Buffalo v. Hart – barn sale
(a) An oral K can be enf. even if not complying with SOF if partial performance / payment
(b) Buyer must deliver something that the seller accepts as partial performance
(c) includes a partial payment that is accepted by the seller. 
(d) Def. did not return the check for 4 days, which indicated acceptance of partial payment
(e) K was enf. even tho did not comply with SOF
(f) evidence relevant to show that a reasonable mind might accept as adequate to support the conclusion by the jury that there was a contract btwn. the parties. UNOQUIVOCALLY REFERABLE TEST
B. Status Defenses
1. Minority / “Infancy”
a. General Rules

(1) CL:

(a) Infancy Doctrine: Contracts of minors (“infants”)

i. Are VOIDABLE and
ii. Subject to be disaffirmed by the minor either

· BEFORE attaining majority OR
· Within a reasonable period AFTER attaining majority

(2) Rst § 14

(a) Unless a statute provides otherwise, a natural person has the capacity to incur only VOIDABLE contractual duties until the beginning of the day before the persons 18th birthday
(b) On reaching the age of majority, the minor MUST ACT within a REASONABLE PERIOD OF TIME to disaffirm the K or she will be deemed to have affirmed the K

b. Exceptions

(1) Necessaries

(a) Exception to general rule for reasonable value of “necessaries”
i. Recovery for counterparty is based on restitution rather than K enforcement

ii. “necessaries” include items that are required to live

· Ex: food, clothing, shelter

· Exception because would not be able to buy a lot of things if an emancipated minor

· Paternalistic policy with exceptions so that emancipated minors can buy what they need

(2) Tortious conduct by a minor

(a) A minor’s ability may be restricted if the minor engages in tortious conduct such as misrepresentation of age or willful destruction of goods
i. Vendor’s ignorance of the minor’s age is no defense  to the minor’s disaffirmance

c. Setoff:

(1) Traditional Approach

(a) Minor can disaffirm or avoid the K even if
i. There has been FULL PERFORMANCE and

ii. Minor cannot return what was received 

· Item was destroyed
(b) Minor must return (“restore”) goods to the counter party that the minor still possesses

(c) NO SETOFF REQUIREMENT
i. Minor is NOT required to make restitution for any diminution in value

(2) Modern Approach (Dodson)
(a) K is VOIDABLE by a minor
(b) Minor can recover the amount actually paid LESS SETOFF
i. Setoff = reasonable compensation for 
· Use of,
· Depreciation, and 
· Willful or negligent damage to the good while in the minor’s possession
(c) Requirements: “Setoff Rule” applies where:
i. The minor has NOT been overreached in any way

· i.e. counter party did not exploit the minor
ii. there has been no undue influence
iii. the K is a fair and reasonable one, and 
iv. the minor has actually paid money on the purchase price, and taken and used the article purchased
(d) if the above are not met, the setoff rule does not apply
i. ex: minor puts money on layaway, but never actually took possession of the good, so the setoff rule doesn’t apply. 
(e) Dodson v. Schraeder
i. 16 year old purchases a used truck and doesn’t pay to repair or maintain it.  Car breaks down and then gets hit by a car, reducing its value to only $500.  
ii. Action to disaffirm the K of a minor for the purchase of a pick-up truck and for refund of the purchase price
iii. Ct held that a K is not void, but voidable by the minor before or after attaining majority.
iv. Held that when a minor rescinds a K, he may or may not be able to recover the full purchase price.  When a minor has not been overreached, there is no undue influence, and the K is fair and reasonable, the minor may recover the purchase price less reasonable compensation to the vendor of the goods for the use of, depreciation, and willful or negligent damage to the goods by the minor.
2. Mental Incapacity

a. General Rules
(1) CL Cognitive Test
(2) Rst § 15(1): cognitive test or volitional test
(a) A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect EITHER:
i. (trad. Cognitive test)
· He is unable to UNDERSTAND in a reasonable  manner the nature and consequences of the transaction, OR
ii. (mod. Volitional test)
· He is unable to ACT in a reasonable manner in relation to the transaction and the other party  has reason to know of his condition/mental incapacity
b. Exception – Rst  15(2)
(1) A minor can disaffirm even if restoration cannot be made, but the mentally incompetent person is required to make restoration to the other party unless special circumstances are present
c. Sparrow v. Demonico
(1) Evidence was insufficient to show mental incapacity
(2) Need medical evidence for long standing medical evidence
(3) There was no evidence entered as to her mental incapacity (malpractice, since attorney did not gather psychology records, testimony, etc.)
(4) Questionable holding bc mental incapacity does not have to be permanent

(5) Just because a person does not act normal does not mean they can use the mental incapacity defense

C. Bargaining Misconduct (process defects)
1. Duress 
a. Duress

(1) Duress by Physical Compulsion 
(a) Traditionally a “gun to the head”

(b) Rst § 174: if a party enters into a K solely b/c she has been compelled to do so by the use of physical force, the K is “void”

(c) Ex: “sign this. Or I will shoot you”

(d) Uncommon

(2) Duress by Improper Threat

(a) Rst § 175 if a party enters into a K
i. Because of an improper threat
ii. That leaves the victim with no reasonable alternative but to assent to the proposed deal, 

iii. The contract is voidable by the victim

· Voidable = k is binding unless disaffirmed and may be expressly or implicitly ratified by the purported victim
i. Could potentially apply frequently when biz has a cash flow issue.
(b) Economic Duress
i. Totem Marine Test for Economic Duress:
· (1) a wrongful or improper threat
· (2) a lack of reasonable alternatives, and
· (3) actual inducement of the K by the threat
ii. “Lack of Reasonable Alternative” Ex’s:
· Alternative sources of goods, services, or funds,
i. Whether there is a threat to withhold such things, 
ii. Toleration if the threat involves only a minor vexation
· Does Financial Distress est. that the pl’ had no reasonable alternatives?
i. Maj. Rule: FD alone does not est. lack of reasonable alternatives.
ii. Exception – if def. caused the pl.’s financial hardship
iii. Min. Rule: def. taking advantage of pl.’s financial distress is enough to est. lack of reasonable alternatives
· Actual Inducement of the K by Threat

i. Improper threat induces the threatened party to manifest assent to the K
ii. The threat must substantially contribute to the manifestation of assent

iii. Subjective standard

iv. Considered all attendant circumstances
(c) Improper Threat
i. Rst § 176(1) - When terms of the exchange appear FAIR, a threat is improper if:

· What is threatened is a crime or tort;

· What is threatened is criminal prosecution
· What is threatened is the bad faith use of the civil process; or

· The threat is a breach of the duty of good faith and fair dealing with regard to the modification of an existing K.

ii. Rst § 176(2) - When terms of the exchange appear UNFAIR, a threat is improper if the resulting exchange is not on fair terms, and:
· The threatened act would warm the recipient and not significantly benefit the threatening party, or
· Prior dealing between the parties significantly increase the effectiveness of the threat; or

· The threatened action is a use of power for illegitimate ends
· Ex: I’ll make your affair public if you don’t sell me your car.
2. Undue Influence

a. Rst § 177(1): Undue influence is UNFAIR PERSUASION of a party
(1) Who is under the DOMINATION of the person exercising the persuasion, OR
(2) Who by virtue of the relationship between them is justified in assuming that the person will NOT act in a manner inconsistent with his welfare
(a) Ex: parent/child; lawyer/client; physician/patient
b.  Rst § 177(2): if a party’s manifestation of assent is induced by undue influence by the other party, the K is voidable by the victim
c. Common features of a K entered into by unfair persuasion are:

(1) An unfair exchange
(2) Unusual circumstances (time &/or place)

(3) Unavailability of independent advice given to the victim,
(4) Lack of time for reflection by the victim,

(5) a high degree of susceptibility to persuasion exhibited by the victim
d. Odorizzi v. Bloomfield School District
(1) Teacher arrested for being gay & principle and superintendent come to his house and make him resign.  Pl. had gone 40 hours without sleep and was under severe mental and emotional strain.  

(2) When excessive influence has been used on a weaker party to substitute their will and judgement in the place of his own, consent is rescinded because of undue influence.
3. Misrepresentation and Nondisclosure
a. Misrepresentation

(1) Rst  § 159: MISREPRESENTATION is an assertion that is not in accord with the facts
(2) Rst § 164(1): a K is voidable by a party is:

(a) That party’s manifestation of assent is induced by either:

i. A FRAUDULENT misrepresentation by the other party, OR
ii. A MATERIAL misrepresentation by the other party

(b) Upon which the recipient is justified in relying
(3) Fraudulent Misrepresentation

(a) Fraud – the pl. must show that the def.

i. Knowingly made one or more false material representations
ii. With the intent to deceive and defraud the pl.

iii. That these representations caused the Pl. to enter into the K, and

iv. The Pl. was damaged as a result
(b) Rst § 162(2) Fraudulent misrepresentation: a misrepresentation is fraudulent if the maker intents his assertion to INDUCE a party to manifest his assent

(c) AND

i. Knows or believes that the assertion is FALSE and not in accord with the facts, OR,

ii. Does not have the confidence that he states or implies in the truth of the assertion, OR
iii. Knows that the does not have the basis that he states or implies for the assertion
(d) Syester & Banta

(4) Material Misrepresentation:
(a) Rst § 162(2) – a misrepresentation is material if:
i. It would likely to induce a REASONABLE PERSON to manifest his assent, OR, 
· *subjective*
ii. The maker knows that it would be likely to induce the recipient to do so
· *objective*
(b) If either of the above is established, then the misrepresentation is material & the K is voidable
(c) A victim is not entitled to relief if the victim:
i. Would have entered into the K on those terms had she known the truth, OR
ii. Was not justified in relying on the misrepresentation bc it was so completely unreasonable
(5) Opinions
:
(a) Expression of a belief, w/out certainty, as to the existence of a fact. Typically deals with matters such as quality or value of property
(b) Classical rule is that a statement of opinion could NOT be fraudulent.  
(6) Non-Disclosure

(a) Stechschulte v. Jennings
(b) Rst § 161

(7) Distinguish between fraud in the inducement and fraud in the facts

(8) Park 100 Investors v. Kartes
(9) When misrepresentation as to a writing justifies reformation 

D. Unconscionability (process defects)
1. Williams v. Walker Thomas Furniture Co.
2. UCC § 2-301: Unconscionable K or Clause

a. Basic test is whether…
3. Rst § 208: Unconscionable K or term
4. Procedural and Substantive Unconscionability

5. Remedies
6. Higgins v. Superior Ct. of LA County
E. Public Policy

1. K’s that are unenforceable based on Public Policy
a. Illegal K’s and K’s with illegal terms
(1) In pari delicto rule
b. K’s that are contrary to public policy
F. Mistake
1. What
 is a “mistake” ?

2. What does NOT constitute a “mistake”?

3. Classifications of mistake

a. MUTUAL Mistake

(1) Lenawee Cty. Board of Health v. Messerly

b. UNILATERAL Mistake

(1) Rst § 152

(2) DePrince v. Starboard Cruise Services

(3) Unilateral Mistake Tests from DePrince

(a) 4-Prong Test
(b) 2-Prong Test
(c) 3-prong Disjunctive Test
(4) Rst § 153
4. Rst § 154 - When a party BEARS THE RISK of a Mistake 
5. Mutual Mistake v. Unilateral Mistake Figure
G. Changed Circumstances: Impossibility, Impracticability, and Frustration

a. Look for a SUPERVENING EVENT
1. Impossibility 
2. Impracticability
3. Frustration
4. UCC Rules:

5. Distinguishing btwn. Changed Circumstances Doctrines


3. Liability in the Absence of BFE  (chapter 3) No enforceable agreement
6. Promissory Estoppel: Protection of Promisee Reliance
a) Traditional Application:
(1) Substitution for consideration
b) Rst § 90 Checklist
(1) Promise

(2) Reliance on promise was reasonably foreseeable by the promisor
(3) Actual “detrimental” reliance on the promise; and
(4) Injustice can only be avoided by enforcement of that promise
c) Alternative theory of recovery – claimants should always argue BOTH breach of K and PE
d) Harvey v. Dow – promises w.in the family
(1) A promise may be express or implied by conduct
(2) Dad encouraged daughter to build house in reliance upon promise, therefore the promise was implied by conduct & thereby enforceable
e) Katz v. Danny Dare
(1) PE can be extended into the commercial context
· Was formerly only btwn. Family members
(2) PE requires detrimental reliance >> CHANGE IN POSITION
· Detriment ≠ worse off
(3) Misc. Context in which Promissory Estoppel can be used:

· Enf. a promise for which there is no BFE – replace consideration
4. Liability in the ABSENCE of ACCEPTANCE

1. Option K’s: See above sections
a. Rst § 87 (1): An offer is binding as an option K IF:
i. In writing
ii. Signed by the Offeror
iii. Recites a purported consideration

iv. Proposes an exchange on fair terms w/in a reasonable time
OR
v. Made irrevocable by statute
7. Offeree reliance on offer
a. CL:  cannot revoke during option period
b. Rst 87(2)
i. Only for Subcontractors bids to GC
ii. Pre-acceptance reliance – adopted Drennan view
iii. Requirements: offer is binding as an OPTION, to the extent necessary to avoid injustice if:
a. Offeror made an offer
b. Offeree’s pre-acceptance reliance on offer was reasonably foreseeable by the offeror; and
c. There was an action or forbearance by the offeree
(1) Drennan (majority view): irrevocable because of pre-acceptance reliance
· Limitations: if bid “expressly states it was revocable”; “bid shopping” by GC; if sub made a mistake and the GC knew or should have known
· Drennan v. Star Paving
(2) Baird (minority): a bid is revocable
iv. Pop’s Cones

a. Can enforce a promise even if didn’t enter into an agreement
b. P & D were in negotiations for P to lease a shop space in D’s hotel.  D told P not to renew lease at other location and that the negotiations would be finalized shortly at D’s hotel.  After negotiations, D told P they were retracting their offer months later.
c. P sued & won reliance damaged (no expectancy damaged).
d. Standard for what makes a promise depends in part on the remedy.  Pop’s sought reliance damaged (the out of the pocket costs incurred by Pop’s in their reliance on Resort’s promise), no lost profits.
e. Agent was acting differently from counsel’s office, which intended not to be bound.  Agent was making representations that they “are at 95%, pack up and move”, that D should have reasonably foreseen that D would rely on the promise.  
8. RESTITUTION

Not predicated on accountability for promise.  Focus is when one party has obtained a benefit at the expense of another under circumstances that make it unfair for the recipient to retain the benefit without paying for it

a) Unjust Enrichment = cause of action
(1) Equitable principle mandating that one shall not be permitted to unjustly enrich oneself at the expense of another or to receive property or benefits without making compensation for them.
(2) “Quantum Meruit”- refers more specifically to being paid for value of services provided
b) Restitution = remedy
(1) when granted, recipient of benefit obliged to give back the benefit or pay its value to the person who conferred it
(2) focus on recipient’s gain (i.e. the value of the benefit conferred on the party who was enriched)
c) Elements of Cause of Action for UNJUST ENRICHMENT:

· Pl’ must have conferred a benefit on the def’
· The def’ must know of the benefit
· The def’ must retain the benefit
· The circumstances are such that it would be unfair for the def’ to retain the benefit w.out paying fair value for it
d) Who is entitled to restitution?
(1) Protection of Another’s LIFE or HEALTH (Rst 3d rest. § 20)
· A person who performs, supplies, or obtains professional services required for the protection of another’s life or health is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request.
· Unjust enrichment measured by a reasonable charge for the services in question 
(a) Ex. If surgeon saves unconscious person on street, person cannot consent to services, but WOULD likely consent to contract, had they the chance to bargain.
(2) Protection of Another’s PROPERTY (Rst 3d rest. § 21)
· A person who takes effective action to protect another’s property from threatened harm is entitled to restitution from the other as necessary to prevent unjust enrichment, IF the circumstances justify the decision to intervene without request.  
· Unrequested intervention is justified only when it is reasonable to assume the owner would wish the action performed.

· UE under this section is measured by the loss avoided or by a reasonable charge for the services provided

(a) Ex 1: garage, at the direction of police, tows and stores a stolen car for 10 months while owner is located (and ins. Co. paid owner’s claim); garage can recover from the insurance co. the lesser of (1) the reasonable and customary charges for towing and storing the car of (2) the value of the car
(b) Ex 2: neighbor’s house burning down, but has several horses & livestock.  Neighbor 2 takes these animals and provides shelter for 10 days. Neighbor 2 entitled to restitution for protecting property and boarding the animals.  Owner would have likely wished for the animals to be saved.
(3) Effect of Existence of Bargain upon Right to Restitution (Rst 3d rest. § 107):

· A person of full capacity who, PURSUANT TO a K with another, has PERFORMED SERVICES or transferred property to the other or otherwise has conferred a benefit upon him, is NOT entitled to compensation OTHER THAN 
(a) In accordance with the terms of such bargain 
UNLESS 
(b) the bargain is rescinded for: 
i. fraud, mistake, duress, undue influence or illegality, or unless the other has failed to perform his part of the bargain

· in the absence of circumstances indicating otherwise, it is inferred that a person who requests another to perform services for him or transfer property to him thereby bargains to pay therefore. 

(4) CONTEXT OF CONTRACTORS: To recover from Owner, Sub must:
· Exhaust all remedies against GC
· Show that the Owner received the benefit without paying anyone, including the GC

*owner can be liable only where it rec’d a windfall benefit, something for nothing*
(a) Commerce v. Equity – the contractor with whom the sub is in privity is always the FIRST resort

e) Promissory Restitution (Moral Obligation)
Exceptions to Gen. Rule Against “Past Consideration” / Moral Obligation:

(1) General Rule: “Past consideration” and “moral obligation” are NOT “consideration” to make a promise enforceable.
· a promise is made in response to an act previously undertaken, can’t have been made with BFE
· Promise not supported by consideration and is unenforceable
i. EX: Plowman v. Indian Refining 
ii. Past consideration ≠ consideration
iii. Moral obligation ≠ consideration
iv. Walking to plant to pick up check ≠ exchange
(b) EX: Mills v. Wyman
i. A promise made after services rendered for a non-minor are non-enforceable. 
ii. Only when the party making the promise gains something, or he whom it is made loses something, that the law gives the promise validity. 
iii. Ct.s distinguish btwn. Legal obligation and moral obligation
(2) CL Exceptions: There must have been some preexisting obligation, which has become inoperative by positive law, to form a basis for an effective promise. 
· Express promises founded on preexisting equitable obligations may be enforced

· There must have been a quid pro quo
· Not promises to pay something for nothing, but are the voluntary revival or creation of obligation which before existed

(3) Restatement Exception to General Rule:
1. Promise to pay debt barred by SOL
a. (Rst § 82)

2. Express promise to pay debts previously discharged in bankruptcy 
a. Is an Enf. promise even if no new quid pro quo

(a) NEW promise refreshes portion of old promise, even tho no new consideration

(b) (Rst § 83)
3. Obligations of minors that are affirmed whether expressly or by failure to disaffirm w/in a reasonable time of turning 18.
a. Rst § 85
4. Promise for Benefit Received
a. A promise made in recognition of a benefit PREVIOUSLY REC’D by the promisor FROM the promise is BINDING to the extent necessary to prevent injustice: 
b. A promise is NOT binding if:
i. The promises conferred the benefit as a gift (gratuitous)
ii. Or for other reasons the promisor has not been unjustly enriched
iii. Or to the extent that its value is disproportionate to the benefit
c. Note – a promise to pay an additional sum for an existing obligation is NOT enforceable
d. Rst § 86**not all cts. have adopted this rule or the below analogous material benefit exception
5. Material Benefit Exception

a. If a person receives a material benefit from another, other than gratuitously, a subsequent promise to compensate the person for rendering such benefit is ENFORCEABLE
b. Adopted by restatement in Rst § 86
c. Ex: Webb v. McGowan
i. Employee saved boss’s life and was grievously injured in the process.  
ii. The boss promised to pay employee for the rest of employee’s life
iii. Boss’s estate was held to promise bc boss had “materially benefitted” from the actions of employee
f) Who CANNOT recover in restitution?

(1) “Good Samaritan” 
· Conferred the benefit gratuitously, so not unjust to allow the party who was benefitted to keep the benefit without compensation
(2) “Officious intermeddler” 
· Interfere and foist benefits on unwilling recipients
(a) Ex: violinist stands under window
g) Common Fact Patterns:
(1) Hospitals can recover reasonable charges for medical services provided to a patient who is involuntarily hospitalized, under state law, while suffering from mental incapacity.
· See Pelo case
· Same result if the patient were unable to legally consent bc the patient is unconscious
(2) Professional rescuers, such as doctors, can recover reasonable charge for emergency services provided (Rst 3d Restitution § 20)
h) Terminology

(1) Express K (true K): formed by words
(2) Implied-in-Fact: 
· Ct. implies a promise where the parties tacit understanding/ MA can be inferred from their conduct (not from oral or written words).
· Is a REAL K
· Ex: A sitting on porch, B approaches with his lawnmower.  From their past dealings, A knows B charges $25 to mow the lawn.  B looks at A inquiringly, and A nods.  
(a) K is implied in fact from CONDUCT

(3) Implied-in-Law / Quasi-Contract / Unjust Enrichment: 
· Ct. implies a promise, based on a legal FICTION, solely to prevent unjust enrichment
(a) NOT REAL K
(b) General rules of K law don’t apply
(c) Obligation imposed by law w/out regard to either party’s expression of assent, either by words or acts
(d) Ex. A passes out from heart attack on street. B, a doctor, performs CPR, but A still dies.  
i. A’s estate is liable for the value of benefits rec’d as a result of B’s efforts
III. If the agreement is enforceable, what are the terms of the K?

A. UCC 2-207(2) : Additional Terms 

i. The additional terms are to be construed as PROPOSALS for additional terms
ii. BETWEEN MERCHANTS such varying terms become part of the K, UNLESS:
a. Offer expressly limits acceptance to the terms of the offer;
b. The [additional terms] materially alter the K
c. Notification of objection to the terms has already been given or is given w/in a reasonable time after notice of them is received
1. Default rule – additional rules become part of K if between merchants
iii. Material Alteration Test: 
a. Would result in surprise and hardship to the counterparty
1. Surprise: context-dependent
a. Based on reasonable expectations in light of common practice and usage
(1) Would a reasonable merchant have consented to the term?
(2) If the term is widely used, its inclusion should be no surprise.
2. Hardship: 
a. Unbargained-for burden on the reasonable expectations of the other party
(1) Didn’t get paid for hardship
b. Examples of clauses that would “materially alter a K”
(1) Clause in negating standard warranties, such as merchantability or fitness
(2) Clause requiring guarantee of 90% or 100% delivers in a case where the usage of trade allows greater quantity leeway
(3) Clause reserving the seller the power to cancel upon the buyer’s failure to meet any invoice when due
(4) Clause requiring that complaints be made in a time materially shorter than customary
c. Examples of what would NOT “materially alter” a K:
(1) Clause setting forth & slightly enlarging upon the seller’s exemption due to supervening causes beyond his control
(2) Clause fixing a reasonable time for complaints within the customary limits
(3) Clause providing for interest on overdue invoices
A. Determining whether DIFFERENT terms are part of K:  different terms not addressed in 2-207(2), just additional terms
1. “Knockout” Approach:   Knockout the different terms; result is either

a. no term on the issue, or 

b. UCC gap filler term

2. 2-207(2) approach: Analyze the terms the same way as “additional terms” are in 2-207(2)
3. Literalist Approach: different terms are NOT part of the K unless the counterparty EXPRESSLY ASSENTS to it

(1) Similar to “Last Shot Rule” because the terms of the last offer sent control. 

(2) Contrary to what the UCC meant to accomplish
B. WRITTEN confirmation to an ORAL AGREEMENT: 
application of UCC 2-207
Oral Offer + Oral Acceptance = Oral K
a. Assume 1 party’s WC follows formation of oral K:
(1) WC is “DIFFERENT” than OA term
(a) OA controls; WC is NOT part of the K
(2) WC ADDS term to OA:
(a) If K btwn. Merchants:
i. Apply 2-207(2) re: additional terms
(b) If K NOT btwn. Merchants:
i. Additional WC term is NOT part of K
b. BOTH parties exchange WC after formation of oral K:
(1) WC term is “different” than a term in counterparty’s WC:
(a) OA did not address this issue,
i. Knockout different terms, AND
ii. Apply UCC gap fillers
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Figure 7: Battle of the Forms
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Figure 8: Acceptance Varying Offer (UCC -2-207)
B. Interpretation:
1. Theories of Interpreting a term in an Enf. Agmt.
a) Subjective Theory: Rst § 20

a) “Meeting of the Minds”
b) (Raffles v. Wichelhaus - peerless) Mostly discredited, but still applies in a very narrow context
c) Mostly discredited
b) Objective Theory: Holmes & Williston
(1) Reasonable person standard to determine term meaning

(2) If both parties intended something, but not what a reasonable person would think, can end up with a K that neither party intended
c) Modified Objective Approach: Corbin – Modern Trend
(1) Context Based Q’s
(a) Whose meaning controls interpretation of the K?
(b) What was that party’s meaning?
(2) Rst follows Corbin:
If parties attach the ___ meaning to a K term…:
(a) Rst § 201(1): 
i. SAME … that term prevails
(b) Rst § 201(2)
i. DIFFERENT … and 1 party knew or had reason to know that the other party attached a diff. meaning to the term, interpret using the meaning of the party who DID NOT KNOW or have reason to know
(c) Rst § 201(3)
i. DIFFERENT … NEITHER party knew or had reason to know that the other party attached a diff. meaning to the term, NEITHER party is bound by the other party’s meaning
· Result may be a failure of MA, which renders K unenforceable
· The result in the Peerless case (no K bc no MA) is the same, but for slightly different reasons
d) Rules in aid of interpretation
(1) Rst § 202
a. Words & conduct interpreted in light of all the circumstance, weight is given to the principle purpose of the parties, if ascertainable

b. Writings interpreted as a whole, writings that are part of the same transaction are interpreted together

c. Unless a different intention is manifested
i. Common sense – where lang. has a well-known meaning, it is interpreted in accordance with that meaning

ii. Technical terms and words of art are given their technical meaning WHEN USED in their technical field
(2) Course of Performance accepted is given weight in interpretation

(a) Past dealings of the parties looked at in the current K

(3) Wherever reasonable, the manifestations of intention of the parties to a promise or agreement are interpreted as:

a. Consistent with EACH OTHER and
b. Consistent with any relevant:

c. Course of performance (COP)
(1) Sequence of conduct btwn. The parties to a SPECIFIC TRANSACTION.  

(2) K req’s repeated performance by one party, bc performance must have begun
(3) Must be pertinent to the meaning of the term in question

(4) Conduct must show that the party performed or accepted performance WITHOUT PROTEST
(5) Conduct by only one parties, not known & acquiesced in by the other may show that the performing party understood the agmt., but does not prove the other party shares this view

(6) The more extensive/repetitious the conduct the stronger the inference.
d. Course of dealing (COD), or
(1) Sequence of conduct concerning PREVIOUS transactions btwn. The parties

(2) Have contracted w/each other and a history of parties in prior transactions colors interpretation of current K  
(3) Helpful only if earlier relationship is comparable
e. Trade Usage (TU)
(1) Practice or method of dealing in a trade or in a certain location 
-expectation that it will be used in the transaction in question

(2) Context specific – if both parties established in trade, will be held to that TU by default
(3) TU requires such regularity of observance as to justify a reasonably expectation that it will be observed

(4) Actions consist with TU may constitute COP or waiver of contrary K term.

(5) Objective standard used to decide if a party should be subject to a usage. Concerned with whether the party reasonably should have known and expected the usage to apply
(6) Beginner will be held to TU if knew or had reason to know of the usage
(a) Rst § 220, 222
(7) If each party knows or has reason to know the TU, it supplements or qualifies the K
(a) Rst § 221
(8) Need to show: 
(a) Relationship to trade
(b) TU is pertinent to the disputed term
(c) Usage ACTUALLY EXISTS
(d) Must NOT be inconsistent with express terms
(9) Ex: Nanakuli
(a) Ct. favored TU, but were the term expressly defined, this definition would have been used and preferred
(b) Sometimes local custom in a specific geographic area can overcome “plain meaning” of K language
(4) Standards of Preference (UCC §1-303(b) and Rst § 203(a))

**favor interpretation that gives reasonable, lawful, and effective meaning to all terms**
a) UCC 2-202
(1) Terms from the COD or TU are deemed to be part of the agreement UNLESS “carefully negated”
· Boilerplate language negating COD & TU is not conclusive
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Figure 9: Standards of Preference
(5) Illustration of K Interpretation: Frigaliment v BNS 
a. Meaning of “chicken” in dispute
b. Steps taken by ct. to det’ meaning:
(1) Det’ whether term had a PLAIN MEANING or was AMBIGUOUS
(a) “4 Corners” / Plain Meaning approach 
(most scholars reject this)
i. If K term has no “intrinsic” ambiguity, the ct. will NOT admit extrinsic evidence to interpret term
(b) “Extrinsic” ambiguity (ambiguity that is not apparent on the face of the writing, but apparent in context)
i. SOME courts will allow extrinsic evidence to clarify
(2) To INTERPRET, consider following factors:
(a) Dictionary definition
(b) Parol evidence re: negotiations (admissible bc used to interpret term)
(c) Trade Usage:
i. Special Rule when one party is new to trade:
· The acceptance of the standard must be proved that he had actual knowledge of the usage
OR
· The usage is so generally known that his actual knowledge may be inferred
ii. Alt. test in NY:

· Usage is of such long use and is well established, that its presumption is assumed to have been part of the agmt.
(d) Dept. of Agriculture regulations
i. Def.’s in statutes and regulations do NOT det’ a cts. Interpretation of a K term
(e) Commercial realities of the market
(f) Course of Dealing (prior dealings of the K parties)
(g) Pl-Buyer had burden of proof re: the more limited meaning of the term “chicken” and did not carry that burden
(6) Principles of Statutory CONSTRUCTION:

a. Patterson’s list of 10 Principles:
(1) Interpret a word in context, in light of all circumstances
(2) A general term joined with a specific one will be interpreted to include things that are LIKE the SPECIFIC ONE
(a) Specific >>> general
(3) If specific items are listed, without general terms, similar specific items are deemed excluded
(4) Favor interpretation that makes K valid
(5) Contra Preferentum: interpret ambiguity in a K AGAINST THE DRAFTER
(a) Often applied where bargaining power is unequal 
(b) Applies only where one party responsible for drafting K language
i. Joyner v. Adams
· Disagreement of meaning of “developed” with regard to lease agreement
· TC ruled no meeting of the minds on material term as evidenced by each party having a specific different meaning & found against the D, the drafting party.
· If parties knew or had reason to know the other party had a different meaning, go with the innocent parties meaning
(6) Interpret every term by reference to the parts of the transaction as a whole

(7) Assn. weight to a meaning that furthers the principle apparent purpose of the parties

(a) Ascertain intent of parties

(8) If two terms are inconsistent and one is general and the other specific, 
(a) General term = gen. rule

(b) Specific term = EXCEPTION to gen. rule

(9) Terms inserted (either typed or hand-written) into a form >>> inconsistent terms in a preprinted form

(10) Prefer interpretation that favors public interest

(7) Contracts of Adhesion & Doctrine of Reasonable Expectations
a. Contract of Adhesion
(1) Standardized K that is imposed and drafted by the party of superior bargaining power
(2) Offered on a “take-it-or-leave-it” basis

(a) Ex: insurance policies

(b) C&J Fertilizer v. Allied Mutual
(3) ARE enforceable

(4) Factors that bear on whether K is a K of adhesion:

i. Standardized printed form with many terms

ii. Take-it-or-leave-it, nonnegotiable terms

iii. Imbalance of bargaining power

iv. Drafter of writing has superior bargaining power

v. Counterparty does not frequently and routinely enter into transactions of the type involved

vi. Counterparty’s main obligation under the K is to pay $$ to the drafter of the writing

vii. After minimal dickered terms are filled in, the parties sign the do
b. Doctrine of Reasonable Expectations
(1) Objectively reasonable expectations of insureds regarding the terms of insurance contracts will be given effect even if the policy “would have negated those expectations.”

(2) Concept that the Insured would not have accepted the agmt. Had the Insured understood the meaning intended by the Ins.Co. 

(a) Depends on the jurisdiction – more than half the states have accepted his doctrine
(b) Exception to the general rule that express terms are favored over all
(c) C&J Fertilizer v. Allied Mutual
i. Held definition of “burglary” violated the pl.’s reasonable expectations and was therefore not part of the K

c. Standardized Agreements – Rst § 211
(3) Where one party has reason to believe that the party manifesting assent (signing) would NOT DO SO if writing contained a particular term, that term is not part of the agmt.
(a) Narrower form of the “Doctrine of Reasonable Expectations”
C. Parol Evidence:
(1) PE is extrinsic evidence of negotiations (oral or written) that PRECEEDED or occurred AT THE SAME TIME as the final written document, but were NOT incorporated into the final written document
a. Contract law rule, not a rule of evidence
b. PER can render evidence INADMISSIBLE, but cannot make parol evidence admissible
(2) PAROL EVIDENCE RULE

a. PER bars admissibility of PE to:
(1) CONTRADICT a FINAL writing, or
(2) ADD TO or contradict a FINAL+COMPLETE writing
(a) Rst § 213, 215, 216: terms are classified as “contradictory” term or “consistent additional” term. 
(b) Can use PE to add to an incomplete/final/partially integrated K, but NOT to a complete/final/integrated writing 
(c) If evidence is NOT IN WRITING, or not a FINAL writing, the PER doesn’t apply
(3) EXCEPTIONS TO PER
a. Interpretation (Rst § 214)
b. Evidence of negotiations that FOLLOWED the final written doc
c. Evidence to establish that the agmt. Was subject to an oral condition precedent (Rst § 217)
(1) Ex: have to have a mortgage to complete purchase to buy house
d. Evidence of mistake, fraud, duress, illegality, lack of consideration
(1) To establish that the K was invalid (Rst § 214)
e. Evidence regarding grounds for granting certain equitable remedies (Rst § 214)
f. Evidence to establish a “collateral agreement” between the parties (Rst § 216) 
g. PER only operates when a contract is effective. This means that anything showing it’s not effective — fraud, a lack of consideration, duress, mistake, or, as here, failure of a condition to the contract’s effectiveness — is admissible. 
(4) Tests for determining whether a term is “contradictory” or “consistent”
a. Rst. A term is consistent additional term if, under the circumstances, it is one that “might be omitted naturally from the writing” if the parties had really agreed to it.
b. UCC. A PE is consistent additional term UNLESS it would “certainly” have been included in the writing if the parties had agreed to it.
c. Terms that “flunk” this test are treated as contradictory terms
(5) Types of Fraud
a. Promissory Fraud:
(1) A promise made w/out any intention of performing it
b. Fraud in the Factum (aka Fraud in the Execution)
(1) The “guilty” party misrepresents the nature of the document that the guilty party is presenting to the innocent party for signature
(2) K is “void” from inception
c. Fraud in the Inducement
(1) Although the innocent party correctly understands what is in the writing, the “guilty” party makes a fraudulent misrepresentation of fact, which induces the innocent party to enter into the K
(2) K is “voidable” by the innocent party who reasonably relied on the fact
(6) Fraud Exception to PER: Riverisland Cold Storage v. Fresno-Matera Production Credit Assn.
a. Oral promise from D stating a 2yr period of collection forbearance if Pl. pledge 2 more parcels of land as security
b. Writing stated 3 mo period of collection forbearance and 8 more parcels of land as security
c. Pl. signed without reading
d. Fraud exception to PER is to be broadly construed
(1) Applies to cases involving fraud in the execution and fraud in the inducement
(2) Promissory fraud is difficult to prove & failure to keep a promise does not, by itself, establish fraud
(3) Establishing fraud requires showing reasonable reliance by an innocent party
(7) Terminology: 

a. Final / Integrated:

(1) Parties reduce agmt. to a writing which in its completeness and specificity reasonably appears to be a complete agmt.  and is taken to be an integrated agmt. unless it is est.’ed by other evidence that writing did not constitute “final expression”
b. Complete / completely integrated:

(1) Integrated (final) agmt. adopted by the parties as a complete and EXCLUSIVE statement of the terms of the agmt.
(2) UCC § 2-202(c3)
(a) Agmt. is completely integrated if the writing OMITS a consistent addtl’ agreed term that if agreed upon WOULD HAVE BEEN INCLUDED IN THE DOC.
c. Partially Integrated:
(1) Writing that the parties intended to be the FINAL expression of at least one of the terms it contains, but NOT a final expression of ALL terms
(2) Also called: incompletely integrated, final but incomplete
(8) How to det’ if writing is “final” and “complete”
a. Issue of LAW not fact
(1) Trier of fact (jury) will NOT hear the PE unless the ct. first det’s, as a matter of law, that the PE is admissible
(2) NO jury > ct. might hear PE conditionally, on the admissibility issue, only consider the PE to det’ the terms of the agmt. and if the PE is admissible

b. “Merger Clause” Rules (aka “integration clause)
(1) Ex: “Entire agreement.  This doc constitutes the entire agmt. of the parties and there are not representations, warranties, or agmts. Other than those contained in this doc.”
(2) Some cts. hold that a MC is CONCLUSIVE PROOF of integration
(3) MOST cts. hold that MS is PRESUMPTIVE not conclusive

(4) Rst § 216: MC does not control Q of integration
(5) UCC § 2-202: rejects assumption that bc. A writing has been worked out which is final on some matters, it is to be taken as including all the matters agreed upon…
(6) Sherrod v. Morrison-Knudsen

(a) P was a subcontractor to a subcontractor.  G is a GC on housing project.  D informed P 25K CY of earth needed to be moved.  P submitted bid that was accepted. P began working and learned was more than double yardage to be done.  P spoke with sub & D who assured P he’d be paid for the work completed. Sub withheld payment until P assigned K.  At time of signing P was owed over 70k.  
(b) K expressly stated not modified by prior or subsequent oral agreements (merger clause)
(c) Held no PE that directly contradicts written agreement admissible (even to show fraud)
(d) A party cannot base a claim of fraud upon the very type of representation that is disclaimed in the writing.
(9) Det. If writing is FINAL and COMPLETE

Depends on jurisdiction.  Some will not interpret ANY meaning of term if judge thinks apparent at face value

a. Classical / 4 Corners / Plain Meaning (MINORITY APPROACH)
(1) Look at the face of the writing to det’ whether the agmt’ is complete
(a) Looks complete, specific & doesn’t say “draft”
i. Presumptively integrated
(2) Will ONLY admit PE if the lang’ in the K is vague or ambiguous:
(a) Ambiguity apparent on face of doc >> admit extrinsic evidence to interpret term
(b) NO ambiguity apparent on face >>> do NOT admit extrinsic evidence to interpret term
b. Rst / Modern / “Corbin” (MAJORITY APPROACH) 
CA Follows this approach
(1) When parties reduce an agt. In writing which appears to be a complete agmt’, it is taken to be an integrated agmt’ UNLESS it is established by other evidence that the writing did NOT constitute a final expression (Rst § 209)
(2) Rst. Approach permits consideration of evidence OTHER than the face of the writing – including PE – to det. Whether the agmt. is completely or partially integrated
(3) Consider extrinsic evidence to determine (as an issue of law) whether the term needs to be interpreted
(10) Order of basic PER Analysis:
a. Is the evidence PE?
(1) PE > apply the PER
(2) Not PE > the PER does not apply
b. If the evidence is PE, is the writing FINAL?
(1) Det. Whether the writing is final and consider the evidence on the Q:
(a) Def. on the jurisdiction – the face of the writing OR
(b) All evidence, including the PE
(2) If writing is NOT final, PE can be admitted
c. If the writing IS final, is the PE being offered to contradict or add-to?
(1) Contradict > CANNOT be admitted regardless of completely or partially integrated
(2) Add-To:
(a) Is the writing complete?
i. Dep. On jurisdiction, consider:
· Face of writing
· All evidence, including PE
(b) Is PE beyond the scope of the writing?
i. Ex: naturally omitted term
ii. Ex. Term exchanged for sep. consideration
(c) If COMPLETELY integrated
i. PE cannot be admitted to ADD
(d) If PARTIALLY integrated
i. PE can be admitted to the writing
d. If PER bars admissibility
(1) Do any of the exceptions apply?
e. After the ct. (as a matter of law) has det’d PE is admissible, it may be heard by the trier of fact, who will consider the admissible evidence to det’ the terms of the agmt. 
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A. Figure 10: Parol Evidence
D. Implied terms:

A. Best / Reasonable Efforts: UCC § 2-306(2)
a) A lawful agreement by either the seller of buyer for Exclusive Dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and buy the buyer to used best efforts to promote their sale
b) Wood v. Lucy, Lady Duff-Gordon 
i.   A term should be implied if not expressly stated
a.   Look at the circumstances from a reasonable person standard

ii.   A promise to fulfill an obligation may be implied by the whole of the K

a.   An implied obligation to use reasonable efforts will prevent an indefinite promise from being illusory

2. Absence of Specific Time Provisions: UCC § 2-309

a) The time for shipment or delivery or any other action under a K shall be a reasonable time
b) Termination of a K by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable (“shocks the conscience”)

c) Leibel v. Raynor Mfg. Co.
i.   Under the UCC, reasonable notice must be provided to the other party when an agreement is being terminated.

a.   Reasonable notice relates to the method of giving notice and to the circumstances under which notice is given and the extent of advance warning of termination that the notification gives

ii.   Parties entered into an oral K and the appellant agreed to sell, install, and service Raynor product exclusively (dealer-distributor and manufacturer-supplier relationship)

iii.   2 yrs. After decreasing sales in Pl. territory, appellee terminated the relationship effective immediately.

a.   Distributor had made a significant investment and sufficient notice is required to enable the franchisee/distributor to recoup his investment
E. Duty of Good Faith:
1. Implied Obligation of Good Faith:

a. UCC § 1-304: 

i. Every K or duty within the UCC imposes an obligation of good faith in its performance and enforcement
a) UCC § 1-201(20): “Good Faith” means honesty in fact and the observance of reasonable commercial standards of fair dealing

b. Rst § 205:
i. Every K imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement 

a) Comments, Rst § 205: A party performs in good faith if it acts with a “faithfulness to an agreed upon common purpose and consistency with the justified expectations of the other party.”
c. Breaches: 

i. IMDGF does not create a separate duty of fairness and reasonableness which can be independently breached
ii. if one party is behaving opportunistically, can “tack on” breach of implied duty of GF

iii. an act in bad faith is usually a pattern of overall behavior that results in a breach, but can change the analysis of a breach

B. Good Faith without Violation of Express Terms:

a. Seidenberg v. Summit Bank
i. Courts sometimes permit a breach of K actions solely on implied duty of good faith and fair dealing
ii. Execs sold stock in their two corporations to Summit in exchange for Parent Co. stock with the agreement the P’s would stay on and run the company.  D did not work with them, delayed marketing, and essentially sabotaged P’s biz.  D fired P’s and TC granted D’s MSJ citing P’s attempting to enforce and oral agmt and Parol evidence rule excluded testimony.  
iii. Ap. Ct. reversed and remanded for trial on the PER application.  

iv. GFFD cannot override an express term but requires that a party act in GF while exercising discretion or performing contractual obligations
v. Establishing a breach of covenant of GF requires showing of bad faith or ill motive
vi. Factors to consider in determining breach of good faith:
a) Bad motive, dishonesty, unequal bargaining power, financial vulnerability

i) Unequal bargaining power and financial vulnerability are factors to be considered, but are not outcome determinative
C. Requirement K’s and Output K’s

a. Requirement K’s:
i. Buyer agrees to purchase all of a particular good or service it requires from one seller

ii. Quantity term = buyers request of goods

a) The demanded quantity must be made in GF

b. Output K’s:
i. Seller agrees to sell all of its output of a particular good or service to one buyer

ii. Quantity term = sellers’ output

c. UCC 2-306(1)
i. A term which measure the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in Good Faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded

ii. GF requirement prevents output K’s from being illusory and makes a valid consideration as promise 
D. Rst § 228:  Satisfaction of Obligor as Condition

a. Rule of interpretation
b. “when it is a condition of an obligor’s duty that he be satisfied with respect to the obligee’s performance or with respect to something else, and it is practicable to determine whether a reasonable person in the position of the obligor would be satisfied, an interpretation is preferred under which the condition occurs if such a reasonable person in the position of the obligor would be satisfied. “
i. If can come up with a practicable, reasonable person interpretation – USE THAT

ii. Unless absolutely clear that the subjective standard is to be used, the objective standard applies
iii. If a reasonable person standard is not practicable, apply a subjective standard

a) Must still be truthful about whether or not actually satisfied

b) More discretion, but not TOTAL discretion & is still a commitment to do something

iv. Satisfaction clause does not render a promise illusory because of the implied covenant of GF & FD

c. Morin Building v. Baystone Construction
i. P was a subcontractor for D, who was expanding a factory for GM.  P installed aluminum siding “to match existing” “subject to the final approval” of GM’s artistic director.  GM asked for “mill aluminum”, which is naturally scratched and irregular.  GM rejected work because it did not match in bright sunlight at an acute angle.  D tore it down and replaced using a different sub & didn’t pay P.  TC used a reasonable person objective standard for satisfaction clauses in jury instructions.  Jury found for P & D appealed.  App. Ct. upheld – objective standard was correct in this case.
ii. Objective standard test for commercial contexts
F. Warranties:

2. Warranties under UCC:

a. Express Warranties (UCC 2-313)
i. How to approach:

i) Figure out meaning of express term
ii) Are there any implied terms?
(a) by statute or intention?
(b) Implied covenant of GF read into EVERY K
ii. Any express warranty is a description, affirmation of fact, or promise with respect to the quality or future performance of goods that becomes part of the basis of the bargain
a) Must be an assertion of fact
b) Can be created by words, description, sample or model
c) An affirmation merely of the value of the goods or merely of the seller’s opinion of the goods is not a warranty
i) Includes: “puffery”, broad, unsubstantiated claims. Ex: “World’s BEST vacuum cleaner”
iii. Seller does not have to use the word “warranty” or intend to warrant the good
iv. Distinguish between actionable false factual statement and opinion/ “puffing”/sales pitch
v. To prove that the K is for the sale of goods includes and EXPRESS warranty the buyer must show: 
a) the seller made a factual promise about the qualities or attributes of the goods (which turned out not to be true)

i) Can show by:

(a) An “affirmation of fact or promise made by the seller which relates to the goods,”

(b) “a description of the goods” made by the seller, or by

(c) “a sample or model” shown to the buyer as representative of the goods the buyer will receive under the K”
ii) Seller does NOT have to use the word “warranty” or intend to warrant the good

iii) Must distinguish btwn. Actionable false factual statement and opinion/ “puffery” / sales pitch

(a) For a breach of express warranty, the statements made must relate to the quality or attributes of the goods, and be factual in nature (i.e., capable of being shown to be true or false objectively, as a matter of fact)
b) Factual promise was part of the “basis of the bargain”
i) Three approaches for interpreting term “basis of the bargain”

(a) Buyer must show that byer relied on the seller’s factual promise in deciding to purchase the product;

(b) Buyer must show that the factual affirmations of the seller were made before the sale took place
(c) **Affirmations made by Seller relating to the goods create a rebuttable presumption that the statements are part of the basis of the bargain, and Seller can try to rebut the presumption by clear proof that the buyer did not rely on the statements
(i) Comment 3 to UCC § 2-313 supports this view

(ii) Once a seller has made an affirmation of fact, no particular reliance on such statements need be shown in order to weave them into the fabric of the agreement.  Rather, any fact which is to take such affirmations ,once made, out of the agreement requires clear affirmative proof. 

c) Failure of the good to live up to the representations of the seller caused the buyer’s damage
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b. Implied Warranties:

i. UCC Implied Warranty of Merchantability (UCC 2-314)
a) If the seller is a “merchant” with respect to the kind of goods in the K, UCC implies a warranty that:
i) Goods sold are at lease of “fair average quality” in the trade and 

ii) “fit for ordinary purposes” for which they would be used

b) To prove that a K for the sale of goods includes an implied warranty of merchantability, the buyer must show:

i) The “seller” of the good was a “merchant” with respect to the goods sold

(a) Seller, but not buyer, MUST be a merchant; a buyer asserting a claim based on the implied warranty of merchantability can be either a non-merchant (i.e. a consumer) or a merchant

ii) The goods sold by the seller were not “merchantable”
(a) § 2-314(2): “merchantable” means that the goods “pass without objection in the trade,” are of “fair average quality” and are “fit for the ordinary purposes for which such goods are used”

iii) The breach caused the buyer’s damage

ii. Implied Warranty of Fitness for a Particular Purpose (UCC 2-315)
a) If the seller has reason to know that the buyer wants the goods for a particular purpose and knows that the buyer is relying on the seller’s skill and judgement, there is an IMPLIED WARRANTY that the goods shall be fit for THAT PURPOSE

b) To prove that a K for the sale of goods includes such an implied warranty, the buyer must show:
i) the buyer had an unusual or particular purpose in mind for the goods;

ii) the seller had reason to know of this particular purpose (usually because the buyer has told the seller of this purpose)

(a) must be communicated
iii) the buyer in fact relied on the seller’s skill or judgement in selecting suitable goods; AND

iv) the goods were not fit for the buyer’s particular purpose
c) Note: the seller does not have to be a merchant” the implied warranty for a particular purpose applies to non-merchant sellers and merchant sellers

d) Bayliner Marine Corp v. Crow
i) Buyer bought a boat after test-driving thinking that it would go 30mph, so that he could use it to go fishing 90 miles off the coast of Florida.  The salesperson did not know the test-driven model’s max speed, but provided buyer with a “prop matrix” which advised the max speed of 30mph, but this was based off of a lighter model with a larger propeller.  Buyer had added on an extra 2 tons of equipment and the boat only reached 13 mph.  
ii) TC entered judgement in favor of buyer against seller on counts of breach of express warranty and breach of implied warranties of merchantability and fitness for a particular purpose.  

iii) AC disagreed because a merchant’s statement of opinion about a product does not create an express warranty.  Found that the buyer did not satisfy the requirements to prove that the warranty had been breached.  

iv) Merchant never said that the boat pl. bought would go 30 mph bc added different specifications to that in the prop. Matrix

v) Did not meet required elements to show breach of Implied Warranty of Merchantability.  If a buyer making a claim for this breach, must establish a standard

vi) P. did not express that a boat incapable of traveling 30 mph was unacceptable to him, so did not prove a breach of Implied Warranty of Fitness for a Particular Purpose

E. Disclaimer of Warranties:

a. Seller can disclaim warranties (express or implied), in accordance with the rules set forth in UCC § 2-316

b. Disclaimer of EXPRESS Warranties:

i. 2 common issues

a) An agreement that arguably includes both an express warranty & disclaimer of express warranty (CONFLICT)

i) Rule of construction mandates that whenever possible, the two contractual provisions should be construed as consistent with each other
ii) If consistency cannot be attained, the disclaimer is INOPERATIVE and an express warranty exists

(a) Tiebreaker – express warranty controls

iii) **rule applies to both written & oral warranties
b) The written K disclaims express warranties, but an express warranty has been made in another way, for example, by statements in an advertisement or orally by an authorized agent of the seller

i) Substantive Rule: § 2-316(1): Rule of construction mandates that whenever possible, the two contractual provisions should be construed as consistent with each other
ii)  Procedural Issue re the PER: the PER bars evidence extrinsic to the K in some situations
(a) Can the buyer get oral testimony admitted as evidence?

iii) Buyer can argue that express warranty disclaimer in a writing should not be enforced on various grounds, including: 

(a) Written express warranty is unconscionable, 

(b) Oral warranty followed by a contradictory written disclaimer breaches the covenant of good faith and fair dealing,

(c) Fraud, or

(d) Misrepresentation as to existence of warranty that would allow Buyer to void the K

(e) (think about exceptions to PER that allow admissibility of PE)

c. Disclaimer of IMPLIED Warranties:

i. Generally (regarding both types of implied warranties)

a) ALL implied warranties can be disclaimed if the buyer is warned by language such as “as is”, “with all its faults,” or similar phrases

b) Cts. Typically require that such language to be CONSPICUOUS (e.g., larger or bolder font, contrasting color, such that their buyer notices it)
c) If the seller allows the buyer the RIGHT TO INSPECT THE GOOD before the purchase as much as the buyer wishes, then there is NO IMPLIED WARRANTY as to any flaw in the good that should be discovered by such inspection

ii. Disclaiming Implied Warranty of Merchantability
a) To disclaim:

i) The contract MUST MENTION “merchantability” and,

ii) If in writing, the disclaimer must be CONSPICUOUS
iii. Disclaiming Implied Warranty of Merchantability
a) To disclaim, the disclaimer must be:

i) In WRITING
ii) CONSPICUOUS
b) The disclaimer does not require that the term “fitness for a particular purpose” or even “fitness” to be used

F. Non-UCC Warranties:

a. Implied Warranty of WORKMANLIKE CONSTRUCTION
i. Aka. Implied warranty of Skillful Construction

ii. Aka. Implied Warranty of Workmanlike Construction Habitability

b. Spreicht v. Walters Development Co. 
i. Implied Warranty of Workmanlike Construction requires that a building be constructed in a reasonably good and workmanlike manner and be reasonably fit for the intended purpose
ii. Implied Warranty of Workmanlike Construction can extend to third-party purchasers and allow them to recover against a builder-vendor

iii. Pl.’s are owners of a home that was owned by two other families prior to their purchase.  Faulty construction caused serious water damage and mold due to a defectively constructed roof and defective rain gutters.  

iv. Statute of Limitations
a) Plaintiff can bring a cause of action within the SOL after their cause accrues, NOT from when the home was constructed.  

b) SOL starts to run once the defect is discovered

c) Because latent defects are often not discoverable until sometime after the original purchase

v. Statute of Repose
a) Builder-vendor cannot be used after 15 years from construction of a home.  

b) Prevents builder from being subject to unlimited liability

IV. DID A PARTY’S DUTY TO PERFORM ARISE?

A. Conditions
Something that must happen FIRST for there to be duty

B. Events Discharging Duty to Perform
Events that discharge a PRESENT duty to perform.  

Result is that NON-PERFORMANCE is NOT a breach.

1. Changed circumstances Discharges Duty to Perform
a. K Doctrines for Changed Circumstances:

i. Impossibility (performance of duty is problematic)
ii. Impracticability (performance of duty is problematic)
iii. Frustration of Purpose (benefit of deal changes)
iv. Look for a SUPERVENING EVENT
a. Change in circumstances AFTER formation

i. Compared to “mistake”, which occurs before formation/existed at the time of K making, but was discovered after formation.
b. Which alters the deal so fundamentally that the adversely affected party is relieved of his performance obligation under the K

v. Affirmative defenses

b. How to distinguish between Changed Circumstances Doctrines:
V. IF A PARTY’S DUTY TO PERFORM AROSE, WAS IT DISCHARGED?

1) Justifications for Nonperformance

a) Mistake

i) Mutual Mistake
(1) Rst §152: a mutual mistake is avoidable by the adversely affected party if the following are satisfied:

(a) At the time of contracting, the parties must have shared an error of fact
(b) The erroneous fact was a basic assumption on which the contract was made
(c) The mistake must have a material effect on the agreed exchange of performances
(d) The adversely affected party must not have borne the risk of the mistake
(2) Lenawee County Board of Health v. Messerly
ii) Unilateral Mistake

(1) Rst § 153: grounds for relief only if the equities favoring release of the mistaken party outweigh the need to uphold the reasonable expectations of the nonmistaken party.  

(2) Elements for a Unilateral Mistake:

(i) Error concerns a fact
(ii) The fact is a basic assumption on which the mistaken party made the K
(iii) The mistake has a material effect on the exchange, adverse to the mistaken party. 
(iv) The mistaken party must not bear the risk of the mistake
(v) The equities must favor relief for the mistake.
(3) DePrince v. Starboard Cruise Servs.
b) Change Circumstances: Impossibility, Impractability, and Frustration:
VI. IF A PARTY’S DUTY TO PERFORM AROSE, AND WAS NOT DISCHARGED, WAS A FAILURE TO PERFORM A BREACH, AND IF SO, WAS THE BREACH MATERIAL?

VII. TO WHAT REMEDIES IS A PARTY ENTITLED?

A. Expectation Damages (Expectation Interest)
i. Limits: foreseeability, certainty (new biz rule), causation
ii. Duty to mitigate (def. must prove) – doctrine of avoidable consequences

iii. Loss in value + other loss (inc./cons.dmgs) – loss avoided – cost avoided

iv. Real Estate K’s: ( btwn. The K price and the Market price at the time of breach

v. Construction K’s: cost-to-complete

a) Exception: DIV if subst. perf’d in GF/econ. waste to complete

vi. Mitigation K’s v. Additional K’s: 
a) Mitigating: P could not have performed the new K BUT FOR the breach

(1) Reduce non-breaching party’s damages

b) Additional: would have performed EVEN W/OUT the breach

(1) Does not reduce damages

(2) “Lost Volume”: P could have entered into both transactions

B. Alternatives to Expectation Damages: Reliance and Restitution Damages, Specific Performance, and Agreed Remedies
· SP: when legal remedy inadequate bc subj. matter unique.  Not for empl’ K’s

· Reliance Dmgs.: where expt. Dmgs uncertain. Still need reasonable certainty

· Essential Rel. > cost of perf’ K; foregone opps ( limited by K price

· Incidental Rel. > costs incurred in collateral K’s(not limited by K price 
· Rest. Dmgs.: can’t use when one party completed perf.

· NOT REDUCED by loss when K is a losing K for non-breaching party

· MV restitution: non-breaching party who would have lost $ had the K been fully perf’d can claim restitutionary recovery based on MV of what the non-breaching party provided to the breaching party (Algernon)

· Measure: reasonable value of services provided or value ( of rec prop.

· Employment K’s: what is the duration term?
· Breach by employer?: salary that would have been earned during the rest of the K term – any sum that was earned or could have been earned thru mitigation
· Employer has burden of proving E’ee’s failure to mitigate & must:
· ID 1+ positions that the E’ee could have obtained & show how much the E’ee would have earned had she taken comp emplmt
· Breach by Employee? Cost of hiring a replacement employee
· Non-Compete? Enf’ if E’er has a valid, protectable interest and the restrictions are reasonable

· jdx (like CA) emphasize E’ee freedom to work & won’t enf’ or reform

· Exclusivity Clause? Won’t be enforced if will leave E’ee w/out other reasonable means of making a living (Lumley) – exception if 1st E’er in comp. w. 2nd E’er
· Non-recoverable damages: attorney fees; mental distress; punitive (exc. Insurance K’s)
· Liquidated Damages? Specified sum or prescribed formula for damages
· Anticipated dmgs must be an uncertain amt or diff. to prove; not a penalty; 
· Amount is a reasonable forecast of just compensation; 
· Damage Limitation?  Limits relief 
· enf. unless it is unconscionable or provides a valueless remedy
· CAN’T be used for consumer goods

· UCC Remedies:

· SELLER Breaches: non-confirming goods OR non-performance
· Warranty disclaimer? 
· Express? Can’t disclaim / implied? Can disclaim
· Limitation on remedies? 
· Enf. unless makes remedy fail of ess. purpose or unconscionable.  
· Status Quo remedies: MUST give reasonable notice
· Rejection of goods – Perfect Tender Rule (single delivery)
· Rev. of accept. – if substantial defect not discov. until later (2-608)

· Other remedies: not aimed at restoring the seller

· Expectation damages: “loss in value”

· ( in value of perf. Tender & value @ time of breach

· Cover Price: want to cover or is 

· (btwn mkt price @ time of breach & K price

· Consequential & Incidental Damages: 

· Specific Performance ( is the good unique or low stock

· BUYER Breaches: restore the goods to the seller or keeping non-shipped goods

· Status Quo: Right to withhold goods if still in possession of seller

· Limited right to stop shipment in transit – only if buyer insolvent or large shipment (e.g. carload/truckload)

· Other Remedies:

· Expectation Damages:

· Subst. sale – must give notice to buyer unless perishable

· ( in K price & MV @ time & place delivery was to be made

· If lost volume = recover lost profit

· Consequential & incidental damages

· Action for the price if a custom item (equiv. of SP)
A. Alternative Theories of Recovery: When there is not an enforceable contract.

i. Doctrine of Promissory Estoppel
a) Promissory Estoppel

(1) Rst § 90 (comment 3)
· A promise binding under Promissory Estoppel allows for enforcement of normal remedies.
· Factors that bear on whether relief should be granted also bear on the character and extent of the remedy.
· Relief may be limited:
(a) Restitution
(b) Damages
(c) Specific relief measured by the extent of the promisee’s reliance rather than by the terms of the promise
ii. Liability in the Absence of Acceptance
a) Restitution
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Figure 11: Remedies
VIII. CHECKLIST
Q1: What law applies? CL/Rst or UCC? ( Predominant Purpose Test (Festival Foods)
· is the sale of goods the more significant aspect of the transaction?
· Minority: Gravamen of the Complaint.  What is the controversy in question?
Q2(a): Were the elements of formation satisfied? Enf. Agmt. = MA + C
· MA = O + A

· Offer = manifestation of willingness to enter into a barg. where all O’ee needs to do is say yes (Rst § 24)
· No UCC definition of an offer
· Go thru each communication to make sure it’s an offer
· Reasonable person standards (Ray v. Eurice); comm’d to person to whom it’s addressed & indicate a desire to enter into a K; sufficient words of commitment & specificity to render an enf. K if accepted
· Not an offer: ad, price quote, jokes/parodies, preliminary negotiation
· Excepts to “ad is not an offer”: sufficiently definite (fur stole); bait & switch(Izadi); rewards program (Camel Cash)
· Was the offer effective?
· Irrevocable offers:
· Option Ks
· CL – requires consideration (Berryman v. Kmoch)
· Rst – low bar, recital w. purported consd. ok
· UCC Firm Offer: merchant, signed writing, no consideration needed, less than 3 mo. 
· Accpt by perf. only?: 
· beg. Perf.(rst 45); subst. perf. (cook v. Coldwell)
· Pre-acceptance reliance: subs (Drennan v. Star paving) 87.2
· Not Revoked?: rejection, CO, lapse, revocation, death, indirect communication of O’ors revocation (you snooze you lose) 
· A = Manifestation of O’ees assent to be bound (Rst § 50)
· Was it an acceptance?
· In the manner invited by the offer?

· Was it definite & seasonable?

· UCC 2-206: definite & seasonable expression of acptnc in any manner reasonable in the circumstances.  Promise to ship, or actually shipping
· Notified O’or if accepting by performance?
· E-contracting:

· Shrinkwrap = keeping the product
· Clickwrap = clicking the box
· Browsewrap = not nec. to view prior to completing purchase
· Not acceptance?

· Agreement to agree? (Walker v. Keith)
· LOI?: could be acct.,not acct.,agmt. 2 bgn. In GF
· Unless clause=CO (Rst § 59)
· Acceptance varying offer?
· Rst/CL: Last Shot / Mirror Image 
· UCC: 2-207 (1): agmt based on writings?
· Yes:
· Additional terms:
· Btwn merchants?: 2-207(2)
· One non-merchant: addtl terms are prop. for add. to K
· Different terms: Follow 2-207(2), knockout rule, or terms of last offer sent control (diff. terms not part of agmt.)
· No ( unless clause = CO
· 2-207(3): knockout rule
· Consideration

· Yes: BFE; Benefit/detriment; recital

· No consideration?

· Illusory prom./satisfaction clause?: GF makes enf. (can acct offer by perf)

· UCC: exclusive dealings – best/reasonable efforts UCC 2-306

· Past consideration/moral obligation (Plowman v. Indian Refining)
· Conditional promise (Williston’s Tramp)
· Promise to make a gift (Daugherty v. Salt)
· Sham recital (Daugherty v. Salt)
· Grossly inadequate/disproportionate (Mrs. Rogers case)
· No BFE?: PE Rst § 90

· No acceptance? Restitution? Promissory Restitution/moral oblig (Webb – log)
Q2(b): Are there any Defenses to formation?

· SOF: Is the K a type of K that’s w/in the SOF?: MYLEGS +$500 
· If the K is w/in the SOF, is there a writing that satisfies the SOF?

· Rst §131: writing, signed by the party to be charged, ID’s the subject matter, suff. to indicate a K has been made btwn parties, states essential terms of the unperformed promises.
· UCC: writing, signed by the party to be charged, suff. to indicate that a K for the sale has been made btwn the parties, contains the subj. matter & quantity term.
· If not, does an exception apply to take the K outside of the SOF?

· CL/Rst - Exceptions: 

· Part perf. – Beaver (take poss of land & made subst improvements); § 129 (reasonable reliance, continuing assent, injustice only avoided by SP.  

· Promissory Estoppel (Alaska Dem. Party v. Rice); (Rst § 139)

· Completed performance (except. To 1 yr rule) (Rst § 130)

· UCC ( $500+ ) Exceptions: 

· Merchant confirmation – states quantity & has 10 days to object

· Specially manufactured goods

· Testimony

· Payment for goods made & Accepted (Buffalo v. Hart)
· Status Defenses?
· Minority defense: Traditional v. Modern (Dodson/ setoff) approach 

· Exception for necessaries & tortious conduct by minor

· Mental incapacity - Cognitive & volitional tests 

· Unconscionability? (substance defects)?

· Procedural Unconscionability

· Substantive unconscionability

· UCC/Rst

· Bargaining misconduct? (process defects)

· Duress: Physical compulsion = void / Improper threat = voidable

· Improper threat: no reasonable alternative but to assent

· When terms of the agmt. seem FAIR: When what is threatened is a crime, tort, criminal prosc., bad faith use of civil process, breach of DGFFD

· “ “ UNFAIR: threatened act would not sig benefit threatening party, or prior dealing btwn parties ( the effectiveness of the threat, or power for illegitimate ends. 

· Economic Duress: wrongful threat, lack of reasonable alternative, actual inducement of the K by threat

· Undue Influence: unfair persuasion of a party who is (1) under the dom.of the person exercising the persuasion, or (2) by virtue of the rel. btwn is justified in assuming that person won’t go against their welfare. 
· Misrepresentation: an assertion that is not in accord with the facts (§ 159)

· CL test for fraud: with an intent to deceive P, Ds made 1 or more statements related to material matters they knew were false upon which P relied and was thereby damaged.

· Rep is material when it relates to some matter that is so substantial as to influence the party to whom it is made. 
· Fraudulent Misrep.: knowingly made false material misreps w/intent to induce assent and pl. damaged as a result (162)

· Material Misrep.: likely to induce a reasonable person to manifest assent & make knows would like induce recipient

· Opinion: rel. of trust, expert, person is gullible (159,168,169)
· Fraud in the Execution: misrep. as to a writing justifies reformation (166)

· Nondisclosure:

· CL Test for fraud by silence: assertion of fact if actively hiding fact

· § 161 Nondisclosure of a fact that would correct the other party as to a basic assumption on which the K was made…other party is entitled to know the fact b/c of a relation of trust & confidence btwn them

· Mistakes?: mistake is a BELIEF that’s not in accord w/the facts @time of K form.

· When the mistake of ONE party makes a K voidable (153): same as bilateral but enf. would be unconscionable, or the other party had reason to know or his fault caused the mistake. 

· “ “ BOTH parties makes a K voidable (152): mistake of BOTH parties @time K was made as to a basic assumption on which the K was made that has a material effect 

· When a party bears the risk of the mistake (154): (1)allocated by K;(2)aware he has limited knowledge but treats it as sufficient; (3) allocated to him by the ft.

· Is the K against public policy?

· If no enf. agmt. -  alt. forms of recovery?

· Promissory Estoppel: Rst § 90: Harvey v. Dow (family); Katz v. Danny Dare 
· Restitution (no acceptance, no promise): 
· Protection of life/health, property, material benefit (Webb v. McGowan)
· Promissory Restitution (moral obligation): promise to pay: debt barred by SOL, debt discharged in bankruptcy, obligation of minors, benefit rec’d 
· Good Samaritan & Officious intermeddlers can’t recover
IX. Q3: What are the terms of the agreement? 

What was promised? What are the duties of the parties? Where there any conditions on the duties of the parties?
· What are the terms?

· Express terms/Dickered terms?

· UCC: Gap-fillers? Only need quantity & subject matter

· UCC 2-207: (1 or both merchants?)

· Only 1 merchant – add.=proposal for addition

· Both merchants ( 2-207(2): Material alteration test, notice of objection

· 2-207(3): knockout rule, 2-207(2), literalist approach (last shot rule)

· CL Mirror Image & Last Shot Rule (Princess Cruises)

· Express conditions? need to interpret K to determine if term is express

· Negotiations, COP, COD, economic & biz realities, TU

· Ambiguous language interpreted as a promise

· Favor an interpretation that reduces risk of forfeiture

· Express warranties? 
· UCC: Affirmation of fact w/respect to the quality of goods. Sample, model, words, description.  Must be a statement of fact.  
· Implied terms?

· GFDD – applies every single time

· UCC: Best / reasonable efforts (exclusive dealings); reasonable time;

· Implied warranties?

· UCC: Implied warr. of merchantability: “ “ fitness for a particular purpose

· Non-UCC: Implied warranty of workmanlike construction

· Warranty disclaimers? “as-is”?

· Constructive conditions?

· Divisibility?
· What do the terms mean? (4 corners/plain meaning; extrinsic ambiguity/amb. in context)
· Interpretation – in an enforceable agmt.

· Subjective vs. objective/Holmes (“reasonable person standard”)

· MOA: same meaning prevails; use meaning of party that did not know; neither party knew ( neither bound

· Express>COP>COD>TU (sometimes TU trumps all – Nanakuli)

· Contra Preferentum: interpret against the drafter (Joyner v. Adams)
· Contract of adhesion?– doctrine of reasonable expectations

· Parol Evidence Rule bars admissibility of PE that preceded or occurred at the same time as the final writing, but were not incorporated into the final doc. 
· If evidence is PE, is the writing final? Writing intended to be the final expression of AT LEAST ONE of the terms.
· If the writing is final, is the writing complete/integrated? Is K a final expression of ALL terms?
· Merger clause?

· 4 corners? If complete & unambiguous on its face, presumed intg.

· Modern? Depends on the intent of the parties, consider evidence of all the facts and circumstances surrounding the execution of K

· Is additional term consistent or contradictory? would the term have naturally been included or excluded?
· If PER bars admissibility, do any exceptions apply?

· interpretation, oral condition precedent, fraud, collateral agreement

· PER only operates when a K is eff., if shows it’s not eff., IS admissible. 

· Are any terms unconscionable? Court may refuse to enf.; enf. K without term; limit application of any unconscionable term

Q4(a): Did a party’s duty to perform arise? 

**Duty arises when a condition is excused or satisfied.**
· Promise or condition? 

· Promise=a commitment to do or not to do an act that is at the heart of the K.

· Condition = an event which will modify the underlying promise (such as when and if the promise must be performed)

· Failure of a promise=breach

· Failure of a condition = relief from the obligation to perform.  

· Was a duty subject to any conditions?

· Express – need to interpret K to determine if term is express

· Negotiations, COP, COD, economic & biz realities, TU

· Ambiguous language interpreted as a promise

· Favor an interpretation that reduces risk of forfeiture

· Must be satisfied PERFECTLY

· Constructive: each party’s perf conditions on other party’s perf.

· If can be perf’d at same time, then should be

· One perf takes longer, that perf’ const. cond on other party

· Doct. of substantial perf. (no bad faith?), Doct. of Divisibility

· UCC 2-601 Perfect Tender Rule

· Single sale – any non-conformity is a breach

· Was the condition satisfied?

· Express ( perfect performance
· Constructive ( substantial performance 
· Was the non-occurrence of a condition excused? When a condition is excused, a conditional duty becomes an UNCONDITIONAL one. Meaning that non-performance of the duty is a BREACH.  
· Supervening Event: 

· Impossibility: cannot perform 

· Impracticability: excessively burdensome to perform

· Frustration of Purpose: destroys party’s purpose in entering into the K; renders CP’s performance valueless to the party seeking discharge
· Enforceable modification that excused condition
· CL/Rst: Requires NEW consideration or changing an old duty
· UCC: no consideration, if SOF of NOM – needs writing, but can waive
· Rst § 299: to avoid disproportionate forfeiture – did parties assume the risk?
· Rst § 245 - Doctrine of Prevention (Failure to Cooperate)
· Condition excused if promisor wrongfully hinders or prevents the cond. From occurring.  Obligor has a GFD to cooperate or not impede efforts to satisfy the condition. 
· Rst § 84: waiver and estoppel 

· If party waives condition before time of its occurrence, can retract unless other party relied on waiver

· Waiver eff. when made after the cond. Was to be fulfilled or perf.
· Duties of 3rd parties: Novation?
· Substitutes a new party for an orig. party to the K. everyone must assent, once subst. occurs, original party released from the K

Q4(b): If a party’s duty to perform arose, was it discharged? (don’t have to perform)
Non-performance or defective performance is a breach if the duty arises and is not discharged.  
· Justifications for non-performance: 

· Supervening Event: 

· Impossibility:

· Impracticability:

· Frustration:

· Modification: pre-existing duty rule; economic duress; improper threat

· UCC – needs no consideration

· Other party’s TOTAL BREACH
· Other party’s AR
Q5: If a party’s duty to perform arose, and was NOT discharged, was a failure to perform a breach, and if so, was the breach material?

· Anticipatory Repudiation: clear & unequivocal – voluntary affirmative act
· Right to request reasonable assurance + risks
· Can be retracted unless innocent party has notified breacher that AR accepted, or has materially changed positions in detrimental reliance on the repudiation
· CP can sue for breach of & and damaged immediately; discharges CP’s duty
· Exception for full performance by one party
· UCC: perf not yet due? Wait & see; cover; or suspend perf
· Was assurance requested?
· when REASONABLE GROUNDS for insecurity arise w/respect to perf of either party, the other may demand ADEQUATE ASSURANCE of due perf & until rec’d may suspend perf for which has not rec’d agreed return.
· UCC – in writing & max “reasonable time not exceeding 30 days”
· Rst no max time limit
· No assurance provided ( repudiation
· Breach: partial/material (§241)
· Extent to which inj’d party will be deprived of the reasonably expected benefit

· “ “ inj’d party can be adequately compensated for this benefit

· Extent to which the party failing to perform will suffer forfeiture
· Likelihood that the party failing to perform will cure his failure

· Extent to which behavior of the party failing to perform comports with GFFD
· TOTAL breach? (§241 + §242)
· Extent to which delay may prevent innocent party from making reasonable substitute arrangements (cover)

· Extent to which agreement provides for perf w/out delay & whether circumstances made clear a specific deadline or “time is of the essence”

· Effect on non-breaching party:

· Partial breach ( must continue to perform obligations under the K

· Material breach ( SUSPENDS performance duty

· Total Breach ( DISCHARGES performance duties

Q7: To what remedies is a party entitled? 

For one party to collect damages, the other must be in breach
· Expectation damages: 

· Limits: foreseeability, certainty (new biz rule), causation
· Duty to mitigate (def. must prove) – doctrine of avoidable consequences

· Loss in value + other loss (inc./cons.dmgs) – loss avoided – cost avoided

· Real Estate K’s: ( btwn. The K price and the Market price at the time of breach

· Construction K’s: cost-to-complete

· Exception: DIV if subst. perf’d in GF/econ. waste to complete

· Mitigation K’s v. Additional K’s: 
· Mitigating: P could not have performed the new K BUT FOR the breach

· Reduce non-breaching party’s damages

· Additional: would have performed EVEN W/OUT the breach

· Does not reduce damages

· “Lost Volume”: P could have entered into both transactions

· Alternatives to Exp. Dmgs.: Reliance & restitution damages / SP / agreed remedies

· SP: when legal remedy inadequate bc subj. matter unique.  Not for empl’ K’s

· Reliance Dmgs.: where expt. Dmgs uncertain. Still need reasonable certainty

· Essential Rel. > cost of perf’ K; foregone opps ( limited by K price

· Incidental Rel. > costs incurred in collateral K’s(not limited by K price 
· Rest. Dmgs.: can’t use when one party completed perf.

· NOT REDUCED by loss when K is a losing K for non-breaching party

· MV restitution: non-breaching party who would have lost $ had the K been fully perf’d can claim restitutionary recovery based on MV of what the non-breaching party provided to the breaching party (Algernon)

· Measure: reasonable value of services provided or value ( of rec prop.

· Employment K’s: what is the duration term?
· Breach by employer?: salary that would have been earned during the rest of the K term – any sum that was earned or could have been earned thru mitigation
· Employer has burden of proving E’ee’s failure to mitigate & must:
· ID 1+ positions that the E’ee could have obtained & show how much the E’ee would have earned had she taken comp emplmt
· Breach by Employee? Cost of hiring a replacement employee
· Non-Compete? Enf’ if E’er has a valid, protectable interest and the restrictions are reasonable

· jdx (like CA) emphasize E’ee freedom to work & won’t enf’ or reform

· Exclusivity Clause? Won’t be enforced if will leave E’ee w/out other reasonable means of making a living (Lumley) – exception if 1st E’er in comp. w. 2nd E’er
· Non-recoverable damages: attorney fees; mental distress; punitive (exc. Insurance K’s)
· Liquidated Damages? Specified sum or prescribed formula for damages
· Anticipated dmgs must be an uncertain amt or diff. to prove; not a penalty; 
· Amount is a reasonable forecast of just compensation; 
· Damage Limitation?  Limits relief 
· enf. unless it is unconscionable or provides a valueless remedy
· CAN’T be used for consumer goods

· UCC Remedies:

· SELLER Breaches: non-confirming goods OR non-performance
· Warranty disclaimer? 
· Express? Can’t disclaim / implied? Can disclaim
· Limitation on remedies? 
· Enf. unless makes remedy fail of ess. purpose or unconscionable.  
· Status Quo remedies: MUST give reasonable notice
· Rejection of goods – Perfect Tender Rule (single delivery)
· Rev. of accept. – if substantial defect not discov. until later (2-608)

· Other remedies: not aimed at restoring the seller

· Expectation damages: “loss in value”

· ( in value of perf. Tender & value @ time of breach

· Cover Price: want to cover or is 

· (btwn mkt price @ time of breach & K price

· Consequential & Incidental Damages: 

· Specific Performance ( is the good unique or low stock

· BUYER Breaches: restore the goods to the seller or keeping non-shipped goods

· Status Quo: Right to withhold goods if still in possession of seller

· Limited right to stop shipment in transit – only if buyer insolvent or large shipment (e.g. carload/truckload)

· Other Remedies:

· Expectation Damages:

· Subst. sale – must give notice to buyer unless perishable

· ( in K price & MV @ time & place delivery was to be made

· If lost volume = recover lost profit

· Consequential & incidental damages

· Action for the price if a custom item (equiv. of SP)
Rights & Duties of Third parties

A. Rights of Third Parties as K Beneficiaries.

a. “Third parties” (parties other than the parties who entered into the K) may have rights enforceable by them and/or duties enforceable against them “as a result of the making of Ks to which they were not themselves parties.” 

b. Rst 2d § 302: Intended and Incidental Beneficiaries.

(1) Unless otherwise agreed between promisor and promise, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either

(a) the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or

(b) the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance.

(2) An incidental beneficiary is a beneficiary who is not an intended beneficiary.
B. Assignment and Delegation of Contractual Rights and Duties.

a. Basic terminology.

i. Assignment:  When a party to an existing K transfers to a third person her rights under the K, she has made an assignment.
ii. Delegation:  When an existing party appoints a third person to perform her duties under the K, she has made a delegation.

b. “Assignment” of K “rights.”

i. A K “right” is “the ability to require the other party [to the K] to perform or pay damages.” 

ii. “Assignment is an act or manifestation by the owner of a right (the assignor) indicating his intent to transfer that right to another person (the assignee).” 

iii. An effective assignment of a K right from an assignor to an assignee:

1. Creates in the assignee a new K right; and

2. Extinguishes the K right previously held by the assignor.

iv. General rule: K rights can be assigned. Rst 2d § 317(2); UCC § 2-210(2). 

1. Public policy favors assignability of K rights.
v. Limitations on assignment of K rights:

1. A purported assignment that conflicts with a statute or public policy;

2. An assignment that has a material adverse effect on the other party to the original K (the obligor); or

3. A K term that precludes such assignment (but requires strong language of prohibition of assignment).

a. Contractual restriction on assignment must be clearly expressed and will be narrowly construed.  Rst 2d § 322; UCC § 2-210(3). 

i. A “no assignment” clause may be interpreted to allow an assignment to be effective or to prohibit delegation of duties or to give the obligor a breach of K claim against the assignor – but not to prohibit assignment of rights. 

ii. A K must use strong language (aka “magic words”) to actually prohibit assignment of rights. Rst 2d 322. 

b. A K also may prohibit assignment unless the other party to original K assents to the assignment.

c. “Delegating” a K “duty.”

i. A K “duty” requires a K party to perform or pay damages.

ii. An “obligor” (a person who owes a K duty of performance to an “obligee”) may be able to “delegate” that duty to another person.

1. Even if delegation of performance is effective, the delegation does NOT extinguish the duty of the obligor.

a. Unless the obligee affirmatively releases the obligor from the duty, the obligor is still subject to the duty until it is performed.

i. Aff. release of the obligor by the obligee =“novation.”  

ii. Clear evidence is required to establish a novation. 

iii. An effective novation releases the obligor.

2. General rule: K duties may be delegated.

a. Rst 2d § 318; UCC § 2-210(1).

3. Limitations on delegation.

a. Delegation is allowed unless otherwise agreed, unless:

· contrary to public policy, or
· the obligee has a substantial interest in having the obligor himself perform or control the duty 

i. A duty to perform personal services generally is not delegable, unless other party assents to the delegation. 

ii. This rule “has also been extended to business Ks where the promisee has a substantial interest in performance by a particular individual.” 

b. K may include a “no delegation” clause or may require consent of the other party to the K to a delegation. 

i. Courts enforce K prohibitions on delegation of a duty.  

d. General language of assignment is interpreted to include both assignment of rights and delegation of duties.  Rst 2d § 328. 
(e.g., if the obligor has a particular attribute, skill or talent relevant to performance). Rst § 318(1), (2); UCC § 2-210(1). (e.g., if the obligor has a particular attribute, skill or talent relevant to performance). Rst § 318(1), (2); UCC § 2-210(1).
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�Fill in with case details


�fill in section with slide details (10/12, p 4 slides 10 - 12)


�add section to Q3"what are the terms of the K" for mistake, because depending ont he remedy sought, might require that the terms of the K be changed


�Fill this in and find additional contexts in which PE can be used
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