Contracts Outline
I. Formation

A. Is this governed by UCC or Common Law?
1. UCC governs 
· The UCC applies to the “sale of goods.” 2-102.
· “Sale” is defined in UCC 2-106 as the passing of title from the seller to the buyer for a price
· “Goods” is defined by UCC 2-105 as all things moveable
· If the transaction doesn’t fit the definition ( common law applies
2. Common Law governs 
· Anything not governed by the UCC (doesn’t fit the definition above) is governed by common law
3. Hybrid Contract 

· Predominant Purpose Test:

(a) Language of the Contract (description, headings, label)

(b) Nature of the business of the supplier or even the nature of the buyer’s business

(c) Intrinsic worth of the materials (in comparison to the value of services)

B. Is there a Contract? 
1. Formation under Common Law 

(a) Offer 

· Offer is defined by Restatement Section 24 as “a manifestation of intention to be bound” 

· Factors to consider whether there is an offer:

(1) Language (doesn’t have to explicitly say “offer”

(2) Actions of the offeror 

(3) Whether it is in writing

(4) Specificity of the terms, such as price, timing, and quantity (the more specific the terms are, the more indicative of intent)

(5) A specific offeree (not a factor, this is an ELEMENT)

(6) Formality

(7) The parties’ history/relationship with each other
· Restatement Section 26: Advertisements are INVITATIONS to receive offers, not offers themselves. 
· Price Quotations are not offers, but invitations to offer/negotiate 
(b) Acceptance
Acceptance by the Offeror

· Acceptance is defined by Restatement Section 50 as “a manifestation of assent to the terms of the offer.” This is shown by words or actions. 

· Mailbox Rule in Restatement Section 63(a) says that both an offer and revocation by the offeror must be received to be effective, but an acceptance by the offeree is effective as soon as it is dispatched UNLESS the offeror’s terms explicitly or implicitly state he must receive the acceptance for it to be accepted. 

· Restatement Section 36: The offeree’s power of acceptance is terminated by his or her rejection of the offeror

· Restatement Section 40: Rejections are effective when received by the offeror

· Mirror Image Rule: Acceptance must mirror the offer. Any acceptance that adds additional or different terms is not an acceptance, but rather a rejection and counter-offer 

· Restatement Section 58: An acceptance must be unequivocal and unqualified in order for a contract to be formed 
· Restatement Section 59: A “qualified acceptance” constitutes a counter-offer

· Restatement Section 69: Silence or inaction does not constitute acceptance
Agents’ Power of Acceptance

· Agency is a consensual relationship in which one person, the agent, agrees to act on behalf of, and subject to the control of, another person, the principal
· If an agent has actual authority to enter a contract on behalf of the principal, the principal is bound by the contract as if he entered into it himself. Two types of actual authority an agent may have:
(1) Express: body of resolutions to take a particular action
(2) Implied: general scope of authority needed to execute principal’s desires/directions; less specific and generally flows from the position the agent holds
· Apparent authority: look to principal’s actions in these situations. If they’ve done something to create impression on part of the third party that the agent has authority, even if there is no such authority, then the principal may be bound by the actions of the agent 
· Ratification: when the agent has no authority at all, but the principal later learns of the agent’s actions and agrees it will be liable for that contract 
(c) Consideration 

· Classic definition: benefit to a promisor or detriment/forbearance to a promise
· Contemporary definition: a bargained for promise for a promise or performance. Restatement Section 71.
· Past performance is not consideration.
· Mere recitation of consideration will not suffice. R2d 71. 
· Restatement Section 77: Illusory Promises are not consideration. Words of promise that make performance optional for the promisor (“I’ll do it if I feel like it”) are illusory promises.
· Restatement Section 79: Courts will not weigh consideration. 
2. Formation under the UCC
(a) Offer
· UCC 1-103 allows one to use common law on any action the UCC is silent on 
· The UCC doesn’t have a definition an offer, so we use Restatement Section 24, manifestation of intention to be bound, along with the accompanying factors. 
(b) Acceptance 
· Under UCC 2-206, acceptance is allowed in any reasonable manner
(c) Consideration
· Consideration is not defined in the UCC, so UCC 1-103 allows us to borrow from Restatement Section 71. 
· Consideration is a bargained for promise for a promise.
C. Unilateral Contracts 
· Consideration in a Unilateral Contract: promise for perfomance

· Acceptance and Consideration both occur when offeree completes performance (no formation until completed performance). Restatement Section 50.
· Restatement Section 45: Unilateral contract cannot be revoked once there has been substantial performance – substantial performance creates an option contract
· Offeree has no duty to complete performance even if they have started because they have not accepted the offer until the performance itself is completed

D. Option Contracts and Revocation
1. Revocation 
· Generally, an offer is freely revocable until accepted. R2d 42.
· Revocation is effective once its been communicated in some way to the offeree
· Revocations are valid when received

· Restatement Section 42: an offeree’s power of acceptance is terminated when the offeror revokes the offer

· Restatement Section 43: revocation is effective if it is communicated from a reliable source, even if it is not the offeror

2. Option Contracts 

(a) Common Law 

· Offers of irrevocability for a certain amount of time; governed by Restatement Section 25.
· Subsidiary contract; needs an 
1. Offer

2. Acceptance – R2d 63. Acceptance under an option contract is not operative until received by the offeror (Mailbox Rule doesn’t apply to Option Contracts)

3. Consideration 

(b) UCC

· UCC 2-205. An offer for the sale of goods is irrevocable when:

(a) An offer (Section 24)
(b) Signed by a merchant (UCC 2-104: a person who deals in goods of the kind or otherwise has knowledge or skills peculiar to the good) 
(c) To buy or sell goods (UCC 2-105)
(d) In a signed (UCC 1-201) writing (UCC 1-201)
(e) Gives assurance that offer will be held open 

(f) Is not revocable for lack of consideration 

(g) If form supplied by the offeree must be separately signed by the offeror
(h) Period of Irrevocability 

i. Time stated, but if time states is more than 3 months, a reasonable time (look at nature of goods, trade usage, course of dealings, rising or falling market)

ii. Time stated, but if time stated is more than 3 months need consideration to support it, if no consideration then go to reasonable time 

iii. Time stated, or if no time stated a reasonable time not exceeding 3 months 

E. Certainty
1. Common Law

· Governed by Restatement Section 33, offer cannot be accepted so as to form a contract unless the terms are reasonably certain, must provide a basis for determining breach and appropriate remedy 
· Agreement to agree is not enforceable.
2. UCC  
· Governed by UCC 2-204, a contract for the sale of goods may be made in any manner sufficient to show agreement, even though one or more terms are left open a contract for sale of goods won’t fail if they intended to make a contract and there is a reasonably certain basis for giving appropriate remedy (but still need elements of formation)
F. Electronic and Layered Contracting 
1. Shrinkwrap Terms 

· When the purchaser orders a product and when they receive physical possession of the item it is boxed and wrapped in plastic with a warning on the outside of the box informing the purchaser that the package contains the seller’s contract terms and that the purchaser’s use of the product constitutes agreement with the terms – if the purchaser doesn’t return the item within a specified number of days, the purchaser agrees to the seller’s terms
· Requirement for enforcement: Language must make it reasonably apparent that the buyer is bound by the terms
2. Clickwrap Terms
· Before completing the purchase, the purchaser must click a buttom labeled “I agree” or some equivalent phrase – if the purchaser doesn’t, the seller refuses to complete the sale 

· Requirement for enforcement: Language must make it reasonably apparent that the buyer is bound by the terms
3. Browsewrap Terms

· The terms of use will be on the seller’s website (but the purchaser won’t be directed to the page or even encouraged to check it out) which say that by using the website, the purchaser agrees to the terms.
G. Other Bases of Liability
1. Promissory Estoppel 

Promissory Estoppel protects a promise from the harsh consequences of a promisor’s repudiation of a promise after the promisee has relied on it.
Restatement Section 90; Elements of Promissory Estoppel
Enforces a promise when the offeree has detrimentally relied on the promise in a reasonable and foreseeable manner
(1) Promise (express or implied by conduct)

(2) Detrimental reliance on promise (economically worse off due to promise)

(3) Promise actually induces (reasonable) reliance – the promisor should have reasonably expected the specific act of reliance 

(4) Promisor should reasonably expect reliance 

(5) Unjust not to enforce the promise (unjust: economic, moral, etc. – broad scope)

Restatement Section 87; Promissory Estoppel applied to Option Contracts
Makes an offer irrevocable when the offeror should reasonably expect substantial forbearance on part of offeree before acceptance
(a) Offer 

(b) Substantial forbearance or action before acceptance 

(c) Offeror has reason to expect action or forbearance on the part of the offeree

(d) Unjust not to make offer irrevocable
*R2d 87(2) generally only used in the construction context.

Limitations:

i. If the bid has expressly stated or clearly implied that it was revocable at any time before acceptance
ii. If the offeree was “bid shopping” – trying to find another contractor who will do the work for cheaper while continuing to claim that the original bidder is bound
iii. If the offeree was “bid chopping” – attempting to renegotiate with the offeror for a cheaper price
iv. If the offeree had reason to believe the offeror’s bid was a mistake, he could not justifiably rely on it and try to use reliance to make the offer irrevocable
2. Restitution 
A person who is unjustly enriched at the expense of another is subject to liability in restitution
(a) Restitution in the Absence of a Promise

(1) The plaintiff conferred a benefit on defendant

(2) The defendant had knowledge of the benefit 

(3) The defendant has accepted or retained the benefit conferred 

(4) The circumstances are such that it would be inequitable for the defendant to retain the benefit without paying fair value for it 
(b) Promissory Restitution

· Governed by R2d 86:

(1) A benefit conferred

(2) A promise made in recognition by the person who received the benefit 

(3) Benefit not conferred gratuitously (conscious intention to give a gift) [what did person conferring benefit intend at the time benefit conferred]
(4) Must have unjust enrichment/unearned benefit 

(5) Value of promise must be proportionate to value of the benefit conferred

(6) Must be unjust not to enforce (invokes elements of morality and public policy)
II. Interpretation and Implication
A. Interpretation 

Interpretation refers to the process by which a court gives meaning to contractual language when the parties attach materially different meanings to that language,

1. Relevant Rules

· R2d 201: When one party knows or has reason to know of the other party’s meaning, and that other party does not know nor have reason to know of the first party’s meaning, the innocent party’s meaning will be enforced. (Modified Objective Theory of Interpretation)
· R2d 202: Rules in Aid of Interpretation.

(1) Words and other conduct are interpreted in light of all the circumstances, and if the principal purpose of the parties is ascertainable, then it is given great weight
(2) A writing is interpreted as a whole and all writings that are part of a transaction are interpreted together

(3) Unless a different intention is manifested:

(a) where language has a generally prevailing meaning, it is interpreted with that meaning; 

(b) technical terms are given their technical meaning when used in transactions in their technical field
(4) When an agreement involves repeated performance by either     party with knowledge of the nature of performance and opportunity for objection of performance ( course of performance is given great weight

(5) Whenever reasonable, the manifestations of intention of the parties to a promise or agreement are interpreted as consistent with each other and with any relevant course of performance, course of dealing, or trade usage 

· R2d 203: Standards of Preference in Interpretation
(a) Interpretations that give a reasonable, lawful, and effective meaning > interpretations that don’t

(b) Express terms > course of performance > course of dealing > trade usage (in order of weight given in interpretation)

(c) Specific and exact terms are given greater weight than general language
(d) Separately negotiated or added terms are given more weight than standardized terms or other terms not separately negotiated 
· R2d 206: Interpretation Against the Draftsman. When interpreting the meaning of a term, the meaning will usually operate against the drafter of the agreement – this rule is applied when there is unequal bargaining power 
· Doctrine of Reasonable Expectations. R2d 211 (comm. f). This doctrine can ignore the express language of the contract if it is inconsistent with the reasonable expectations of the non-drafting party. Courts use this doctrine sparingly, usually restricted to insurance scenario. It can be used when:

(1) Term at issue is a non-dickered term

(2) Contract of adhesion 

(a) Standard form

(b) Unequal bargaining power

(c) Absence of choice of terms – “take it or leave it”

(3) Must be raised by the non-drafting party

(4) Violated when:

(a) The language eliminates the dominant purpose of the contract 
(b) Eviscerates the dickered terms

(c) The term is bizarre or oppressive 
· *The UCC doesn’t have a list of maxims like Common Law – you bring them in from the Restatement through UCC 1-103. 

1. Big Three

(1) Trade Usage. R2d 222. UCC 1-303. 

· When evidence of trade usage can be introduced:

(a) Show that trade usage exists and is regularly observed 

(b) Party against whom to introduce evidence is a member of the trade and therefore bound (opposing party can counter that it is new to the trade)

(c) If the party is new to the trade, then the party seeking to introduce the evidence must show:
· The new member had actual knowledge of practice (subjective awareness); OR 

· That practice is so pervasive that the party could not have been unaware of it.
B. Implied Terms

1. When terms will be implied: 

(a) Can be implied by courts or by statute
(b) Needs to be some justification for their implication

i. Conduct - Parties have acted as though terms were present

ii. Lack of bargain - They would have had their term had they bargained

iii. By law – imposed by public policy. We don’t care about their intentions. Sometimes we imply terms that contradict express terms because public policy overrides express terms. 
2. UCC Contract Gap Fillers 
a. UCC 2-309(3). Reasonable Termination. 

(1) If the contract is silent about duration/termination, reasonable notice of termination is needed. For notice to be reasonable, length of time before termination must be adequate to:

· Find a substitute arrangement 

· Sell inventory

· Recoup start-up costs

· Course of performance, usage of trade, and course of dealing are applicable
(2) If parties have agreed that termination will happen upon agreed-upon event, no notice of termination is necessary.

(3) Where parties have agreed that no notice is required, it will not be enforced if consciousable

b. UCC 2-305. Open Price Term.

(1) If the parties entered into a contract without settling a price, the price is a reasonable price at the time for delivery if:

· Nothing is said as to price; OR

· The price is left to be agreed by the parties and they fail to agree; OR

· The price is to be fixed in terms of market price or some other standard and it is not so set or recorded.

(2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith.

(3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as cancelled or himself fix a reasonable price. 

(4) When parties intend not to be bound unless the price be fixed or agreed and it is not, there is no contract. 

c. UCC 2-306. Output, Requirements, and Exclusive Dealings.
(1) Output Contract: Seller agrees to sell all that it produces to buyer – seller cannot sell to anyone else, this is an exclusive arrangement – making the contract enforceable rather than illusory
(2) Requirements Contract: Buyer agrees to buy all that it requires of one product from the seller. Buyer cannot buy from anyone else, but seller can sell to others. 

d. UCC 2-308. Absence of Specified Place for Delivery.

Unless otherwise agreed by words or actions or set by course of dealing, trade usage, or course of perfomance:

(1) A place for delivery of goods is the seller’s place of business or if he has none his residence; BUT

(2) In a contract for sale of identified goods which to knowledge of the parties at the time of contracting are in some other place, that place is the place for their delivery; AND

(3) Documents of title may be delivered through customary banking channels

C. Good Faith and Fair Dealing

1. Relevant Rules

(a) UCC 1-304: Every contract or duty within its scope imposes an obligation of good faith in its performance and enforcement

(b) R2d 205: Every contract imposes upon each party a duty of good faith and fair dealing it its performance and enforcement 

(c) UCC 1-201(b)(2): Defines good faith as “honesty in fact” (subjective standard) and “the observance of reasonable commercial standards of fair dealing” (objective standard)

2. Applying Good Faith

· You can’t bring a stand-alone action for lack of good faith – it aids interpretation

· The PER prohibits one from introducing parol evidence that contradicts the express terms of the contract – good faith is implied in the contract so evidence of breach of good faith can be introduced even if parol evidence is barred. 

· A court may be persuaded to imply terms not expressly incorporated in the agreement (but will not imply terms that conflicts with express terms), for “business efficacy.”

· The covenant of good faith may permit a finding of breach where no express term of the agreement has been violated

· The notion of good faith has often been applied to judge the appropriateness of a party’s excuse of some type of discretion expressly granted to it by the terms of the contract

· Establishing good faith requires a showing of bad faith or ill motive – an intentional exercise of discretion to deprive a contracting partner of reasonable expectations under the contract

3. R2d 228. Satisfaction
· Contracts frequently contain express terms that obligate one party to perform under the “satisfaction” of another – such provisions are unlikely to be interpreted as conferring on the party who gives his satisfaction unlimited power to determine whether or not he is satisfied
· One of two approaches are used to interpret “satisfaction”

(a) Reasonable Person Standard: used for cases where commercial, operative fitness, or mechanical duty are being judged (preferred standard)

(b) Honest dissatisfaction: where personal aesthetics are being judged 
4. Modification
· General Rule: Modifications require new consideration to be enforceable. R2d 73.

· R2d 89. Exceptions to general rule:

(a) If the modification is fair and equitable in light of the circumstances and not anticipated by the parties when the contract was made

(b) To the extent provided by statute

(c) Reliance on the new promise. R2d 89(c) – apply R2d 90 Promissory Estoppel.
(d) Mutual rescission of an existing contract and execute a new one 
(e) Non-Oral Modification Clause: Clause in contract not allowing for oral modifications. This can be waived orally or by conduct
· UCC 2-209.
(a) No consideration necessary for valid modification

(b) Non-Oral Modification Clause: Clause in contract not allowing for oral modifications. This can be waived between merchants. A form provided by one merchant must be signed by the other party. Writing must comply with the Statute of Frauds. 
III. Defenses to Enforcement 
A. Statute of Frauds

The statute of frauds is a defense to the enforcement of a contract

Whenever the statute of frauds is asserted as a defense against the enforcement of an alleged contract, a series of questions is raised:

(1) Is the contract at issue one of the types to which the statute of frauds applies, so that a signed memorandum will be required for its enforcement?
· There doesn’t need to be a signed writing, there needs to be some writing that evidences existence of the contract

(2) Is the statute of frauds satisfied?

(3) Are there other factors in the case, such as performance or reliance by the plaintiff, which might invoke an exception to the statutory bar? – thus removing the statute of frauds as a defense or barrier to the suit 

Statute of frauds in litigation: 

(1) D raises statute of frauds defense

(2) Burden shifts to P, P proves that there is a writing that evidences the existence of a contract 

(3) If P disproves D’s assertion of the statute of frauds, P doesn’t win, P just gets to proceed with their case – If P doesn’t prove that the writing is within the statute of frauds, they look for an exception. 

(4) If there is an exception, P goes forward – if not, game over
1. Common Law

· R2d 110: Classes of contracts governed by the Statute of Frauds:

(b) A contract of an executor or administrator to answer for a duty of his decedent (the executor-administrator provision);

(c) A contract to answer for the duty of another (the suretyship provision);
(d) A contract made upon consideration of marriage (the marriage provision);
(e) A contract for the sale of an interest in land (the land contract provision);
· Also applies to the transfers of easements, mortgages, and leases

(f) A contract that is not to be performed within one year from the making thereof (the one-year provision);

· In applying the one-year provision, courts distinguish between the possibility of “performance” within one year and “termination” within one year. The fact that a contract may be terminated within a year is not sufficient to remove the contract from the requirements of the statute. 

· Contracts for life do not fall within the statute of frauds since they can be performed within one year (you can die within the year) – no writing necessary 

· To satisfy the statute of frauds, you need a written memorandum R2d 131:

(a) Signed by the party to be charged (D) 

(b) Must identify the subject matter of the contract

(c) Must indicate that a contract has been made or offered

· Language used in the writing
· Context
(d) Essential terms must be stated with reasonable certainty (reference R2d 33)
· R2d 132: The statute of frauds doesn’t require the memorandum be in one document – it can be pieced together out of separate writing connected by subject matter
· Exceptions to the Statute of Frauds:

(a) Part Performance (for an interest of land) R2d 129.

Can an outsider viewing the facts and circumstances reasonably conclude that a contract existed regarding the land? Elements:

i. Contract that involves transfer of interest in real property

ii. Party seeking enforcement wants specific performance, not damages

i. Reasonable reliance (Buyer took possession of the land and made valuable improvements the land)

iii. Unjust not to enforce

(b) R2d 139. Promissory Estoppel – excludes land [CASE WINNER – DOESN’T JUST GET YOU THROUGH FRAUDS]

i. Promise

ii. Detrimental Reliance

iii. Promise actually induces reliance 

iv. Promisor should reasonably expect reliance

v. Unjust if not enforced; circumstances to consider:

· The availability and adequacy of other remedies, particularly cancellation and restitution;
· The definite and substantial character of the action and forbearance in relation to the remedy sought
· The extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence 
· The reasonableness of the action or forbearance
· The extent to which the action or forbearance was foreseeable by the promisor 

2. UCC

· Governed by UCC 2-201

· A contract is within the statute of frauds if it is for a sale of goods over $500

· The statute is satisfied if:

(1) Some writing indicates a contract of sale

(2) It is signed by the party against whom enforcement is sought 

(3) It states a quantity (this is the only essential term needed)

· Exceptions:

(1) Judicial Exception. 2-201(3)(b)
(a) If they admit the existence of a contract under oath in discovery, they can’t use the SoF as a defense
(2) 2-201(2): Merchant’s Exception

(a) It is between merchants defined by UCC 2-104

(b) There is a writing in confirmation of a contract

i. Language (more than an offer) and receipt/evidence that it happened

ii. Specific terms 

iii. Parties 

(c) Sent within a reasonable time after the making of the alleged agreement 

(d) Is received by someone with reason to know its contents 

i. This is notice; not actual knowledge.

ii. Sent in ordinary course to where the party conducts their business (conforms to a reasonable business practice)

(e) The writing is sufficient against the sender

i. Gives evidence of a contract

ii. Signed by the SENDER 

iii. Has a quantity term

(3) 2-201(3)(c) Part Performance

(a) Payment has been made and accepted by the seller; OR

(b) Goods have been received and accepted by the buyer 

(4) 2-201(3)(a) Specially Manufactured Goods

(a) Goods specifically manufactured for buyer

(b) Not suitable for sale to others in ordinary course of sellers’ business

(c) Seller has made a substantial beginning before receiving notice of repudiation from the buyer

B. Parol Evidence Rule

1. What is it? 

· The PER bars the admission of extrinsic evidence (written or oral) of prior or contemporaneous agreements or negotiations between parties that supplements or contradicts an integrated agreement.
· Parol evidence rule works negatively – it tells the court what evidence is inadmissible. R2d 214.
· Parol evidence scenario:

(1) Parties enter preliminary negotiations. R2d 26.
(2) Parties enter a writing.

(3) One party fails to perform ( the other sues for breach.

(4) Breaching party attempts to introduce evidence of preliminary negotiations 

(5) The suing party raises the parol evidence rule to bar admission of that evidence.

2. Parol Evidence Analysis – Common Law

(1) Is the writing completely integrated? R2d 209. To be completely integrated, the writing must be: final (all terms no longer subject to negotiation) and complete (all terms negotiated are contained in the writing)

· Factors to determine if a writing is final and complete:

(a) Signature 

(b) Level of detail

(c) How the length of the writing corresponds to the complexity of the deal

(d) Marks on the face of the document (?; DRAFT)

(e) Completion of blanks 

(f) Merger clause. 
i. Four Corners Jurisdiction: determinative on integration

ii. Restatement Jurisdiction – R2d 216 (comm. e): A factor to consider, not dispositive

(g) Collateral Agreement. R2d 216(2). An agreement is not completely integrated if the writing omits a consistent additional agreed term which is:

ii. Agreed to for separate consideration; OR
iii. Such a term as in the circumstances may naturally be omitted from the writing.
· When determining integration:

(a) Four Corners Jurisdiction:

iii. Courts must determine integration based on the face of the document itself 

iv. No parol evidence is admissible to determine integration 

(b) Restatement Jurisdiction – R2d. 210. 

v. Rejects four corners rule – court may look beyond the face of the document 

vi. All evidence may be considered to determine integration (including parol evidence)

· If a writing is final, but not complete ( Partial Integration ( Parol Evidence can be admitted to supplement the writing, but not contradict 

· If writing is final and complete ( Complete Integration ( No Parol Evidence is admissible 

· If writing is neither final nor complete ( Parol Evidence is admissible 

b. Exceptions to the PER

· Interpretation. R2d 214. 
i. Parol evidence and the Big Three can be used to explain the meaning of a term 
ii. Is ambiguity required for this section?

(a) Restatement and UCC Jurisdiction: No

(b) Traditional Common Law Jurisdiction: Yes. Jurisdictional split in regard to whether the term has to be ambiguous from the face of the document itself.

· Subsequent agreements can be admitted. 

· Oral Condition Precedent. R2d 217: When the parties to a written agreement agree orally that performance of the agreement is subject to occurrence of a stated condition, the agreement is not integrated with respect to the oral condition.

· Reformation. R2d 214(e). If the writing, due to an error, doesn’t reflect what the parties agreed on, they can reform it. *this is rarely used. 

· Invalidity. R2d 214(d). Parol evidence is admissible to establish:

iii. Fraud in the execution: misrepresentation about the nature of the document 

iv. Fraud in the factum: misrepresentation that induces the person to sign the agreement (but they know what they are signing) 

5. Parol Evidence Analysis – UCC 
(1) Is the writing completely integrated? UCC 2-202. To be completely integrated, the writing must be: final (all terms no longer subject to negotiation) and complete (all terms negotiated are contained in the writing)

· Factors to determine if a writing is final and complete:

(a) Signature 

(b) Level of detail
(c) How the length of the writing corresponds to the complexity of the deal

(d) Marks on the face of the document (?; DRAFT)

(e) Completion of blanks 

(f) Merger clause. 

i. Four Corners Jurisdiction: determinative on integration

ii. Restatement Jurisdiction – R2d 216 (comm. e): A factor to consider, not dispositive

(2) When determining integration:

· Restatement Jurisdiction – R2d. 210. 

i. Rejects four corners rule – court may look beyond the face of the document 

ii. All evidence may be considered to determine integration (including parol evidence)

· If a writing is final, but not complete ( Partial Integration ( Parol Evidence can be admitted to supplement the writing, but not contradict 
· If writing is final and complete ( Complete Integration ( No Parol Evidence is admissible 
· If writing is neither final nor complete ( Parol Evidence is admissible 

(3) Exceptions to the Parol Evidence Rule:
· Interpretation. Parol Evidence and the Big Three can be used to explain the meaning of a term. No ambiguity is required. 

· Subsequent agreements can be admitted. 

· Oral Condition Precedent. R2d 217 (through UCC 1-103): When the parties to a written agreement agree orally that performance of the agreement is subject to occurrence of a stated condition, the agreement is not integrated with respect to the oral condition.

· Reformation. R2d 214(e) (through UCC 1-103). If the writing, due to an error, doesn’t reflect what the parties agreed on, they can reform it. *this is rarely used. 

· Invalidity. R2d 214(d) (through UCC 1-103). Parol evidence is admissible to establish:

iii. Fraud in the execution: misrepresentation about the nature of the document 

iv. Fraud in the factum: misrepresentation that induces the person to sign the agreement (but they know what they are signing) 

· Collateral Agreement. UCC 2-202 (comm. 3). Consistent additional terms, not reduced to writing, may be proved unless the court finds that the writing was intended by both parties as a complete and exclusive statement of all the terms. If the additional terms were such that, if agreed upon, they would have certainly be included in the document, the evidence of those terms is inadmissible.
D. Warranties
*Warranties can only apply to sales (UCC 2-106) of goods (UCC 2-105).
1. Warranty Analysis: 

(a) Was a warranty created?

(b) Was it breached?

(c) Did the breach cause harm?

(d) Does the seller have any defenses?

(e) Damages? 

2. Express Warranties. UCC 2-313.

(a) Needs one of the following:

(1) Affirmation of Fact (not mere puffery) – elements to consider:

ii. Measurable/Quantifiable 

iii. Written

iv. Expertise of parties (the more knowledgeable a buyer is, the more we expect him to be aware of facts v. mere puffery)

v. Price (crazy cheap)

vi. Specificity (the more specific ( the more likely it is an affirmation of fact

vii. Context (a direct response to a buyer’s question ( affirmation of fact)

(1) Description of Goods

(2) Sample or Model 

(b) Words, description, sample, or model must relate to the goods
(c) Words, description, sample, or model must become part of the basis of the bargain between buyer and seller – three interpretations:

(1) Buyer must have relied on statements and must prove as part of a prima facie case – buyer has the burden of establishing she took an action based on the description, words, sample, or model (most courts reject this)
(2) Rebuttable presumption of reliance – seller is obligated to rebut presumption of reliance. UCC 2-313 (comm. 3 and 8). (most likely interpretation used)
(3) Irrebuttable presumption of reliance

2. Implied Warranty of Merchantability. UCC 2-314.
(a) Sale of goods (UCC 2-106, 105)

(b) By a merchant (UCC 2-104)

(c) Goods not merchantable under UCC 2-314(2)
· Merchantable: fit for the ordinary purpose for which such goods are used.

· To determine merchantability, look to the big three

· Goods are not merchantable if:

i. They can’t pass without objective in the trade

ii. Goods are not fit for the ordinary purpose for which goods are used. 

3. Implied Warranty of Fitness. UCC 2-314(2).
(a) Buyer must have a particular, not ordinary purpose. UCC 2-315 (comm. 2)
(b) Seller must know or have reason to know of the particular purpose. UCC 2-315 (comm. 1)
(c) Buyer must actually rely on seller’s skill/judgment to select goods.

(d) Seller must know or have reason to know of the buyer’s reliance
4. Disclaimers on Warranties
(a) UCC 2-316(1): Disclaimers don’t apply to express warranties

(b) UCC 2-316(2): Disclaiming the Warranty of Merchantability 
(1) Disclaimer can be oral or written
(2) Must contain the word “merchantability”
(3) If written, must be conspicuous (defined by UCC 1-201(10): so written, displayed, or presented, that a reasonable person against which it is to operate ought to have notice it)
(c) UCC 2-316(3): Disclaimer on Merchantability
(1) uses words like “as is” or “with all faults” 
(2) no statutory requirement on conspicuousness, but most courts require it.
(d) UCC 2-316(2): Disclaimer of Fitness Warranty
(1) Must be in writing 
(2) Must be conspicuous 
(e) UCC 2-316(2): Disclaimer based on Examination
(1) Examination of goods or refusal to do so which an examination ought to reveal to the buyer
(2) Patent defects.

(3) Relevance of the buyer’s experience. UCC 2-316. (comm. 8) – buyer’s experience correlates to how patent the defect is)
E. Incapacity
1. In General
· Incapacity is not really a defense because the doctrines are used to rescind the contract before enforcement 

· If you are a rescinding the contract based on incapacity, you must make restitution. You must give up the value of anything you have received under the contract (restore the status quo)
2. Minority
· General Rule: A minor can disaffirm or avoid a contract, even if there has been full performance the minor cannot return to the adult what was exchanged
· Dodsen Rule: A disaffirming minor must pay reasonable compensation for the use of, depreciation, and willful or negligent damage to the article purchased while in his hands when the minor is seeking return of his payment when:
(1) No overreaching/unfair advantage by the adult 
(2) There is no undue influence
(3) The contract is fair and reasonable 
· Doctrine of Necessaries: When a minor rescinds a contract, the minor is liable for the reasonable value of “necessaries” (food, clothing, shelter, transportation)
· Contracts entered into by minors are not void, but “voidable” at the election of the minor. R2d 14.

· A minor’s ability to disaffirm may be limited if the minor engages in tortious conduct – like willful misrepresentation of age or willful destruction of goods 
· Once a minor has reached the age of majority, he has the power to ratify or affirm the contract, in which event the minor is bound – on reaching the age of majority, the minor must act within a reasonable time period to disaffirm the contract or will be deemed to have affirmed the transaction 
· Minors who are emancipated are generally treated as adults for contracting purposes.
3. Mental Incapacity
· R2d 15. Mental Illness or Defect
(1) A contract is voidable if the person entering the contract has entered on reason of mental illness or defect

(a) He is unable to understand in a reasonable manner the nature and consequences of the transaction; OR

(b) He is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition

· Two tests of mental incapacity:
(1) Cognitive Test: Whether at the time of the contract the person has sufficient mental ability to know what she is doing and to understand the nature and consequences of the action

(2) Volitional Test: person may understand the nature of the transaction as being unreasonable but did not have the ability to control her actions at the time she entered the contract 

· Burden of proof is on the party seeking enforcement 

· Medical evidence must be submitted to the court to prove mental incapacity

· A person has no capacity to incur contractual duties if his property is under guardianship by reason of an adjudication of mental illness or defect. R2d 13.

· To rescind, must restore status quo ante (restitution: must pay back the benefit)
· Courts are split on the issue of intoxication, but R2d 16 acknowledges it: “a contract is voidable if a party has reason to know that because of intoxication the other person is unable to either understand the transaction or act in a reasonable manner.”
4. Duress

· R2d 174: If conduct that appears to be manifestation by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as manifestation of intent 

· A contract is void if made under physical compulsion, so that person is otherwise compelled by “actual physical force” to appear to sign a contract or otherwise manifest assent – some courts extend this to threats of physical harm. R2d 174 (comm. B)
· R2d 175. When Duress Makes a Contract Voidable.

(1) Wrongful/improper threat

(2) No reasonable alternatives, such as:

(a) Seeking legal action

(b) Tolerate it if threat is minor

(c) Finding alternative goods or services on the market 

(3) Threat must actually induce making of the contract (subjective test of inducement)

· R2d 176. When a Threat is Improper:

(1) A threat is improper if

(a) What is threatened is a crime or a tort, or the threat itself is a crime or a tort

(b) What is threatened is a criminal prosecution

(c) What is threatened is the use of civil process and the threat is made in bad faith; OR

(d) The threat is a breach of the duty of good faith and fair dealing under a contract with the recipient 

(2) A threat is improper if the resulting exchange is not fair on its terms, and:

(a) The threatened act would harm the recipient and would not significantly benefit the party making the threat
(b) The effectiveness in the threat in inducing manifestation of assent is significantly increased by prior unfair dealing by the party making the threat; OR

(c) What is threatened is otherwise a use of power for illegitimate ends

· All circumstances are considered to determine if an improper threat induces the making of a contract – including age. Background, and relationship of the parties. R2d 175 (comm. C)
5. Undue Influence 

· R2d 177(1): Undue influence involves unfair persuasion of a party who is under the domination of the party exercising persuasion or who by virtue of the relationship between them is justified in assuming that that person will not act in a manner inconsistent with his welfare

· R2d 177. Elements for Undue Influence:

(1) Person entering the contract was unduly susceptible to pressure (person was under emotional, mental, or physical distress)

(2) Excessive pressure by other party. Factors to consider:

(a) Discussion of the transaction at an unusual or inappropriate time

(b) Consummation of the transaction in an unusual place

(c) Insistent demand that the business be finished at once

(d) Extreme emphasis on untoward consequences of delay

(e) The use of multiple persuaders by the dominant side against a single servient party

(f) Absence of third-party advisors to the servient party

(g) Statements that there is no time to consult financial advisors or attorneys 

F. Fraud and Misrepresentation

1. Relevant Rules
· R2d 159 (comm. D): an opinion amounts to a misrepresentation of fact if the person giving the opinion misrepresented his state of mind (stated that he held a certain opinion when he did not.)
· R2d 164(1): A contract is voidable if a party’s manifestation of assent is induced by either a fraudulent or material misrepresentation by the other party upon which the recipient is justified in relying on

· R2d 162(1)(b) and (c): define “fraudulent also to include an assertion made as true but without knowledge or confidence as to whether it is true or false, and thus may include statements made recklessly or negligently 

· R2d 162(1) (comm. C): a contract may be subject to rescission because of an innocent but material representation
(1) Representation was material

(2) Induced buyer
· R2d 169: A statement of opinion may also be actionable if the one giving the opinion:

(1) stands in a relationship of trust or confidence to the recipient (fiduciary duty); R2d 161(d).

(2) is an expert on matters covered by the opinion; OR

(3) renders the opinion to who, because of age and other factors, is peculiarly susceptible to misrepresentation

· R2d 160. Concealment: Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact doesn’t exist.
· R2d 163: If misrepresentation as to the character of the essential terms of a proposed contract induces conduct that appears to be manifestation of assent by one who neither knows or has reasonable opportunity to know of the character or essential terms of the proposed contract, his conduct is not effective as manifestation of assent.  
2. Misrepresentation Elements. R2d 164.

(1) Manifestation of assent is induced by a fraudulent or material misrepresentation

(a) A fraudulent misrepresentation is an assertion made as true but without knowledge or confidence as to whether it is true or false, and thus may include statements made recklessly or negligently. R2d 162(1).

(b) A misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent or if the maker knows that for some special reason it is likely to induce the particular recipient to manifest his assent. Subjective standard 00 is it important to the party entering the contract? Misrepresentation needs to be material, doesn’t need to be fraudulent. R2d 162(2) and comm. c. 

(2) Recipient relies upon misrepresentation and reliance is justified.

3. Nondisclosure Elements. R2d 161.
(1) A person’s nondisclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases only:

(a) Where he knows the disclosure of fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material

(b) Where he knows disclosure will:

ii. Correct a mistake by the other party as to a basic assumption of the contract

iii. Failure to disclose is in bad faith and violates reasonable standards of fair dealing. Factors to determine when fairness requires disclosure:
· Difference in intelligence of two parties

· Parties’ relationship

· The manner in which information was acquired (whether by chance or effort)

· Whether the fact not disclosed what readily discoverable

· Whether the person failing to disclose was the seller or buyer

· The type of contract (insurance or releases typically require full disclosure)

· The importance of the fact not disclosed

· Whether active concealment occurred 

(c) Where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part

(d) Where the other person is entitled to know the fact because of a relation of trust and confidence between them (ex: fiduciary duty)
G. Public Policy
1. Unconscionability. R2d 208 and UCC 2-302.
· Unconsionability is defined as the absence of meaningful choice on the part of one parties to a contract, combined with contractual terms which are unreasonably favorable to the other party

· Unconsionability is analyzed at the time of formation

· Unconscionability is a question of law for the court

· Unconscionability does not allow you to rescind a contract, but allows you to defend yourself against enforcement

· Two elements:

(a) Procedural Unconscionability. Factors to consider:
(1) Gross inequality of bargaining power

(2) Language used is legalese

(3) Font used can be inconspicuous 

(4) Location of clauses can be inconspicuous

(5) Absence of market choices

(6) No time to review; high pressure tactics 

(7) Contracts of adhesion (terms not negotiable)

(b) Substantive Unconscionability 

(1) terms unreasonably biased in favor of one party

(2) Un-bargained for shift in economic risk 
2. Public Policy
· R2d 178: Terms Unenforceable on Grounds of Public Policy

(1) A promise or term of an agreement is unenforceable on grounds of public policy if legislation provides it is unenforceable or the interest of its enforcement is clearly outweighed in the circumstances by public policy against enforcement
(2) In weighing the interest in enforcement of a term, factor in:

(a) The parties’ justified expectations

(b) Any forfeiture that would result if enforcement was denied

(c) Any special public interest in the enforcement of the particular term

(3) In weighing public policy against enforcement of a term, factor in:

(a) The strength of that policy (through legislation or judicial decisions)

(b) The likelihood that a refusal to enforce the term will further that policy

(c) The seriousness of any misconduct involved and the extent to which it is deliberate

(d) The directness of the connection between the misconduct and the term 

· R2d 188: Restraints on Trade

(1) Must be ancillary to the contract

(2) Must be reasonable 

(a) Narrowly defined to protect the legitimate interest of the promise

· Legitimate interest to be protected

· Scope of prohibited activity

· Geographic limits

· Time duration

(b) Must not be injurious to the public 

(c) Hardship of imposition of restraint on promisor. Three types of restraints possible:

· Activity

· Geographical area 

· Time 

H. Mistakes 

1. Mutual Mistake 

· R2d 152 and 154 Analysis:
(1) Both parties are mistake as to a belief regarding a fact that existed at the time the contract was entered

(a) Identify the thing about which the parties are mistaken

(2) Mistake relates to basic assumption of parties upon which the contract is made (identity, existence, quality, quantity, price, value)

(3) Mistake materially affects agreed performance (materially affects economic expectations of parties as reflected in terms of the contract)

(4) Party seeking relief does not bear the risk under R2d 154.

2. When a Party Bears the Risk of Mistake. R2d 154

(1) The risk is allocated to the party by agreement of the parties
(2) He is aware, at the time the contract is made, that he has only limited knowledge as sufficient; OR
(3) It is reasonable to allocate the risk to the party seeking avoidance 

3. Unilateral Mistake

· R2d 153
(1) Mistaken belief of one party about a fact that existed at the time the contract was made 

(2) Mistake relates to a basic assumption on which the mistaken party made the contract

(3) Mistake has a material effect on the agreed exchange 

(4) Party seeking to void the contract does not bear the risk of mistake under R2d 154.

(5) And one of the following applies:

(a) The effect of the mistake renders the contract unconscionable 

(b) The other party has reason to know of the mistake 

(c) The other party caused the mistake 

I. Impossibility, Impracticability, and Frustration of Purpose
1. Impossibility

· When a person or thing “necessary for performance” of the agreement dies or is incapacitated, is destroyed or damaged, the duty of performance is accordingly excused

· R2d 262. Death or Incapacity of a Person 
· R2d 263 / UCC 2-613. Destruction of a Thing 
2. Impracticability.

· R2d 261.
(1) Event occurs after formation but before completion of performance (e.g. supervening event)

(2) Event makes performance impracticable 

(a) R2d 264. Government Regulation.

(b) Performance becomes obscenely more expensive, burdensome, or difficult

(c) Unexpected 

(d) War, famine, natural disasters, pandemics 

(e) Acts of terrorism

(3) Nonoccurrence of the event is a basic assumption of the contract – event is one that the parties assumed would not occur.

(4) Event occurs without fault of person seeking to be discharged from performing

(5) Party has not assumed risk of event by agreement or circumstances 

(a) Trade usage 

(b) Contract term

(c) Reasonableness of allocating risk of event to party seeking discharge 

· UCC 2-615.
(1) Event occurs after formation but before completion of performance (e.g. supervening event)
(2) Event makes performance impracticable due to 

(a) Good faith compliance with government regulation

(b) Any other reasons 

(3) Nonoccurrence of the event is a basic assumption of the contract – event is one that the parties assumed would not occur.
(4) Event occurs without fault of person seeking to be discharged from performing
(5) Party has not assumed risk of event by agreement or circumstances 

(a) Trade usage 
(b) Contract term
(c) Reasonableness of allocating risk of event to party seeking discharge 
(6) Seller must give seasonable notice of delay or nondelivery
3. Frustration of Purpose.
· R2d 265 and UCC 2-615.
(a) Supervening event 

(b) Event substantially frustrates primary or principle purpose of the contract 

(c) Nonoccurrence of the event is a basic assumption of the contract

(d) Event occurs without fault of party seeking discharge 

(e) Party seeking relief doesn’t bear risk of occurrence 
IV. Nonperformance and Consequences
A. Express Conditions 

1. What is it?

· R2d 224: A condition is an event, not certain to occur, which must occur before performance under a contract becomes due.

· R2d 235(2): Breach is any non-performance of a contractual duty at the time when performance of that duty is due – if performance is not due for any reason, non-performance is justified

· In determining whether a term is an express condition, R2d 227 prefers an interpretation that a term or event is not an express condition in order to reduce risk of forfeiture – an express condition won’t be found if there is another reasonable explanation. 

· If there is an express condition and it becomes clear that the condition cannot or clearly will not occur, the obligator is discharged from its performance obligations under the contract. R2d 225.
· An express condition cannot be implied. 
· Express conditions require strict compliance, while promises only require substantial performance. R2d 237. 
· Obligor = party subject to the condition

2. Questions to Ask:

(1) Has Party A’s obligation to perform arisen?
(a) If A’s performance is subject to an express condition, and that condition has occurred, then yes, A’s obligation to perform has arisen and is due.

(b) If A’s obligation was subject to an express condition and the condition did not occur, then A’s performance is not due. R2d 225.
(2) If A’s performance is due, was A’s failure to perform a breach?
(a) Yes, unless he has an excuse for failing to perform 

(b) No, if condition has has not occurred, then A’s performance is not due
(3) What impact does A’s failure to perform have on B’s obligation to perform?

(a) B’s obligation to perform is discharged, her failure to perform is not a breach 

(b) If A didn’t have an obligation to perform, this discharges A’s obligation to perform as well.
3. Factors to determine if parties intended to form an express condition:

· Language: if and only if, on condition that, provided that, unless and until

· Additional language that sets forth consequences on nonoccurrence of a condition
· Course of performance
· Course of dealing 
· R2d 227: preference for promise, not condition 
4. Analysis:

(1) Is there an express condition? (use factors)

(2) If yes, did the condition occur?

(a) If yes, obligee’s performance is due – did the obligee perform?

· Yes ( obligor’s performance is due

· No ( breach

(b) If no, obligee’s performance is not due. R2d 225.
· Non-occurrence of a condition is not a breach unless the obligee is under a duty to make the condition occur. R2d 225(3).
· If the obligee is under duty to make the condition occur, does he have an excuse for non-occurrence?

i. If non-occurrence is excused ( obligor must perform.

ii. If non-occurrence is unexcused ( breach
5. Excuses for Non-Occurrence

(1) Prevention. R2d 245. If the obligor wrongfully hinders or prevents the condition from occurring or fails to affirmatively attempt to make the condition occur when he is supposed to, non-occurrence is excused

(2) Waiver. R2d 84. Beneficiary of condition may, by words or conduct, waive the condition, which means she promises to perform despite the non-occurrence
(a) Words, conduct, or combination waiving the condition
(b) Time for performance has not yet passed
(c) Only the beneficiary of the condition can waive it
(d) If the condition is material to the exchange of promises:
· Needs consideration (a return promise in exchange for waiving the condition); OR
· Need reliance on the promise to perform without the occurrence of the condition
(3) Forfeiture. R2d 229. Nonoccurrence is excused if it would create disproportionate forfeiture 
(a) The condition is a non-material part of the transaction

(b) Excusing the obligor from performing will cause disproportionate forfeiture to the obligee

· Balance harm to obligor if is obligated to perform against harm to obligee if obligor does not perform

(4) Impracticability. R2d 271 and 261.
(a) Elements of Impracticability: 

· Event has occurred after formation but before performance was due (supervening event)

· The event makes performance impracticable

i. Paying is never impracticable

ii. war or natural disaster

· The non-occurrence of the event is a basic assumption of the contract

iii. The parties assumed implicitly or explicitly that the event would occur

iv. Sometimes foreseeability helps analyze this

· Event occurs without fault of the person seeking relief

· Party has not assumed the risk by agreement or other circumstances 

(b) Elements of excuse:

· Condition is non-material
· Failure to excuse the condition will create a forfeiture

6. Condition v. Promise v. Promissory Condition 

(a) Condition

(1) If X doesn’t happen ( A doesn’t have to perform

(2) B is not entitled to damages based on the non-occurrence of X

(3) Both parties are discharged from performing

(b) Promise

(1) A promises to make X happen
(2) If X does not happen ( total breach 

(3) B does not have to perform and is entitled to damages

(c) Promissory Condition

(1) A will not perform unless X occurs

(2) It is A’s duty to make X occur

(3) If X doesn’t occur ( B doesn’t have to perform 

(4) B can collect damages for A’s breach of promise
B. Constructive Conditions 

1. Constructive conditions are promises made by parties concerning performance that are not expressly linked, instead, courts construct a relationship between the promises and interpret them as being dependent on one another even though it is not expressly stated 
2. Substantial Performance – if Party A substantially performs, then Party B’s obligation to perform is triggered despite some deviation. 
· Factors to consider:

(a) Reason for deviation/failure to perform

(b) Purpose of contract/purpose of provision violated

(c) Economic harm to breaching party

(d) Aesthetic concerns
(e) Cost of repair

(f) Time is of the essence

(g) Good faith nature of failure to perform

· Damages: 

iii. General Rule: Cost of repair or completion 

iv. Exception: Diminution in value 

· Substantial performance 

· Cost of completion is grossly disproportionate to diminution in value breaching party has to have performed in good faith 

4. Total v. Partial Breach – The distinction between total and partial breach is significant because it determines the effect of the breach on performance obligations of the non-breaching party and affects measurement of damages 
(a) Total Breach 

a. Non-breaching party obligation to perform is completely discharged and the party can pursue a claim for total breach. R2d 236(1). 
b. Non-breaching party entitled to actual and consequential damages

c. The non-breaching party can enter into an alternate contract. R2d 243(1).

(b) Partial (non-material breach)

d. Non-breaching party must perform; obligation is not discharged 

e. Non-breaching party entitled to actual damages, but not consequential (future damages that reasonably flow from the breach). R2d 243(2). 
5. Total Breach. R2d 241. 
(1) Breach must be material. R2d 241.
· Extent to which breaching party’s failure to perform has deprived the non-breaching party of the (economic) benefit he expected from the contract
· Extent to which the non-breaching party can be compensated in damages for the breach (quantify harm to non-breaching party; the more substantial the damages, the more material the breach)
· Extent to which the breaching party will suffer forfeiture (if we treat breach as material) / how much the breaching party has invested in performing?
· Likelihood of cure on part of breaching party
· Good faith on the part of the breaching party 

(2) Breach has not been cured after the expiration of reasonable time 
(3) (Economic) harm to non-breaching party if continues to extend time to perform 
(4) If contract expressly provides that time is of the essence and in fact it is

6. Anticipatory Repudiation: refusal to perform BEFORE performance is due – this is a total breach, the non-repudiating party is discharged from performing and may immediately seek damages (not needing to wait until performance is due). R2d 253(1) / UCC 2-610.
(a) UCC 2-609 / R2d 251: a party can demand adequate assurances of due performance if the party has reasonable grounds to believe the other party will not meet the contractual requirements. Reasonable grounds for insecurity:

a. Buyer’s actions and exact words (manifestation of intent not to perform must be definite and unequivocal to constitute anticipatory breach. R2d 250 (comm. B). Mere conduct may constitute anticipatory repudiation, but it must indicate performance is a practical impossibility. R2d 250(b). Financial difficulty affecting performance does not constitute anticipatory repudiation. R2d 252 (comm. A)
b. Parties’ course of dealing or performance (ex: poor payment record, failure to perform obligations under the contract)
c. Nature of the contract and the industry in which it operates 

d. Market conditions 
(b) The party demanding adequate assurances can suspend performance until the party receives the requested assurances 
(c) A request for assurance can be made in writing, but an oral request will suffice if the party makes an unequivocal demand – demands for assurance must be made in good faith 
(d) After a justified demand for adequate assurance, the demanding party must wait a reasonable time (not exceeding thirty days) and if the repudiating party does not give assurance, the contract is repudiated. R2d 2-609(4) / R2d 251
(e) R2d 256(1) / UCC 2-611: A repudiating party can change his mind and retract repudiation as long as the other party hasn’t:

· Relied to his detriment on the repudiation

· Notified the repudiating party that he is treating the repudiation as final
C. Damages

1. Relevant Rules

· Specific performance is rarely used – if it is used, it is used in real estate transactions

· Personal performance cannot be compelled, but someone can be stopped from performing (enjoined)

2. Expectation Damages 

· R2d 347. Damages measured by: [(Loss in Value – difference between full performance, contract price, and the value of the performance actually rendered) + (Any other loss – expenses incurred due to the breach, often called incidental, like shipping, storage, advertising, and taxes, and consequential damages, lost profits)] – [(Costs avoided – expenses you did not have to incur due to the breach, including cost of performance, materials you didn’t have to purchase, labor costs, shipping costs) + (Loss avoided – any amounts that recovered due to mitigation)]
· Damages in the Construction Context

i. General rule: cost of completion for a breach by a contractor 

ii. Exception: diminution in value where there would be economic waste, applies when:

(a) Contract is substantially performed (partial breach)

(b) Performed in good faith 

(c) Cost of competitor would require substantial destruction of work already done 

(d) Breach was unintentional 

iii. Test Two for Diminution in Value:

(a) Breach is incidental to main purpose of the contract

(b) Completion would be disproportionately costly

3. Restrictions on Recovery of Expectation Damages

· Foreseeability. R2d 351.

(a) Damages must have been foreseeable at the time the contract was made (objective standard)

(b) What breaching party knew and should have known at the time

· Certainty. R2d 352. – Are damages reasonably capable of being calculated mathematically 
· Avoidability/Mitigation -- 
