
Contracts
1. Background
1.1. basic definition: an agreement between two or more people in which they exchange promises as to something that is to be done in the future
1.2. Sources of Law: Restatement, UCC (state law only, governs the sale of goods)
1.3. private law
1.3.1. not all are legally enforceable (prostitution)
1.3.2. legally recognized excuses: unconscionability, incapacity
1. remedies: general rule is that we want to put the injured person in the economic position she’d be in had the breaching party performed
1. specific performance is notably the exception not the rule
1. no punitive damages
2. Traditional Contract Formation  
2.  Formation
2.  Ray v. Eurice Brothers
2.  contract was putatively formed between a construction company and a lot owner. home wasn’t built to owners specifications.
2. Rule: intention to be bound by the reasonable person standard (objective theory of contract)
2. factors for mutual assent: words, conduct (e.g. a signature)
2. policy: certainty, risk management, encourages transactions
2. Unilateral Contracts
2. exchange of promise for a performance; as determined by offeror
2. Bilateral Contracts
2.  exchange of promises; as determined by offeror
2. Lonergan v. Scolnick
2.  buyer is suing because seller sold to someone else
2. plaintiff attempts to accept offer after seller sells to third party
2. form letter usually not an offer (not specific to anybody)
2. rule: offer is effective when communicated to offeree
2. R2d Section 24: Offer
2. an offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that her assent to that bargain is invited and will conclude it
2. factors: language of offer, offer being in writing, specificity of terms i.e. price, timing, quantity, reservations, context in which words are communicated
2. requirement: specific offeree, meaning one person who can accept
2. what the offeror intended means what would a reasonable person conclude
2.  R2d Section 26: Preliminary Negotiations
2. a manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain (be bound) until he has made further manifestation of assent
2. willingness is not an offer in and of itself
2. e.g. invitations to sell
2.  R2d Section 42: An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract
2. R2d Section 43: An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect .
2. R2d Section 50: Acceptance
2. acceptance of an offer is manifestation of assent to the terms thereof made by the offeree in a manner invited or required by offer
2. acceptance by performance requires that at least part of what the offer requests be performed or tendered and includes acceptance by a performance which operates as a return promise
2. acceptance by a promise requires that the offeree complete every act essential to the return promise
2. (must be in the form required by offer: R2d 60)
2. general rule: silence is not acceptance
2. R2d Section 63: Time when acceptance takes effect “Mailbox Rule”
2. Unless the offer provides otherwise an acceptance made in the manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror but an acceptance under an option contract is not operative until received by the offeror
2.  Normile v. Miller
2.  dispute over the purchase of a home. Plaintiff made offer that needed to be accepted by the next day. Defendant made changes to the offer then signed. Plaintiff accepted this “counteroffer” too late. Thus defendant revoked his counter offer before plaintiff accepted. no contract. 
2. Rule: changing the terms of an offer constitutes a rejection which then becomes a counteroffer (R2d 39)
2. Mirror Image Rule: acceptance must match terms of offer otherwise there is no contract
2. R2d Section 39: Counter Offers
2.  a counter-offer is an offer made by offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain (changing the terms) differing from that proposed by original offer
2. an offeree’s power of acceptance is terminated by his making of a counter offer unless the offeror has manifested a contrary intention or unless the counter-offer manifests a contrary intention of the offeree
2. counter offer can be revoked anytime before acceptance
2. R2d Section 40: Time when Rejection or Counter-offer Terminates the Power of Acceptance
2.  rejection or counter offer by mail or telegram does not terminate the power of acceptance until received by the offeror but limits the power so that a letter or telegram of acceptance started after the sending of an otherwise effective rejection or counter offer is only a counter offer unless the acceptance is received by the offeror before he received the rejection or counteroffer 
2.  R2d Section 25: option Contracts
2. an option contract is a promise which meets the requirements for the formation of a contract and limits the promisor’s power to revoke an offer (language of irrevocability)
2. this is a subsidiary contract (which requires its own acceptance in order to keep (greater) offer open (but this is likely pro forma)
2.  Unilateral
2. contract is formed when performance is completed (acceptance and consideration)
2. Cook v. Coldwell Banker
2.  employer made offer to pay employee bonus if employee made certain commission. Employee made the required commission. 
2. Rule: substantial performance makes unilateral option contract irrevocable
2. failure of performance for unilateral contracts is irrelevant but could mean breach for bilateral contracts
2. R2d Section 45: Option Contract Created by Part Performance or Tender
2. where an offer invites to accept by rendering a performance and does not invite a promissory acceptance (unilateral) an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it
2. the offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.
2. Sateriale v. RJ Reynolds
2.  defendant had a customer rewards program in which plaintiffs exchanged notes for merchandise. Defendant argues that there is no certainty in the agreement and thus no enforceable contract
2.  R2d Section 33: Certainty
2. Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain. Court must be able to quantify the damages. (less rigid than Walker)
2. the terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy
2. Postponed Bargaining
2. common law approach: all terms must be agreed upon before the contract
2. exceptions: agreement to agree, agreement but failure to memorialize in writing
2. Walker v. Keith
2.  dispute between landlord and tenant over a rent provision for a lease renewal. Court is hesitant to step in to set the rent. rent was set to change in the future in light of business conditions.
2. Rule: no formation without essential terms (the common law view)
2. Formation under the UCC
2. Background
2. governs the sale (transfer of title from seller to buyer) of goods (things that are moveable)
2. tends to be less rigid than the common law: more focused on what parties actually do
2. UCC Section 2-204: Formation in General
2. a contract for the sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognize the existence of such a contract
2. an agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined
2. even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy
2.  other provisions can fill in for missing terms (with the exception of quantity)
2. UCC Section 2-305: Open Price Term
2.  the parties if they so intend can conclude a contract for sale even though the price is not settled. In such a case the price is a reasonable price at the time for delivery if nothing is said as to price, the price is left to be agreed by the parties and they fail to agree, or the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not set or recorded
2. UCC Section 1-103(b)
2.  unless displaced by the particular provisions of the UCC, the principles of law and equity, including the law merchant and the law relative to capacity to contract, principal and agent, fraud, misrepresentation, duress, coercion….supplement its provisions.
2. UCC Section 2-102: scope
2. applies to the sale of goods (excluding money)
2. sale: passing of title from seller to buyer
2. goods: moveables at the time of identification to the contract for sale
2. this can include intangibles (but this does not automatically include IP; when you download a book you license it; rights to publish is not a passing of title)
2. UCC Section 1-302: default rules
2. when parties opt out of being governed by UCC they must still have good faith, reasonableness, diligence, and care
2. Reasonableness and Terms of Agreement (UCC Section 1-303) (gives weight to interpretation of agreement)
2. Course of performance/R2d Section 202
2.  how have the parties conducted themselves in the past under this agreement (e.g. if it is repeated)
2. Course of Dealing/ R2d Section 223
2.  how have the parties dealt with each other in the past in prior transactions that are similar to this one
2. Usage of Trade/ R2d Section 222
2.  regular practices of the trade of which the parties are a part
2. Quake Construction
2. ambiguous letter of intent between airline and a subcontractor. Court considers writing, how complex the transaction is, amount of money involved, and the language of the letter.
2. Rule: parties intent governs
2. R2d Section 27: existence of contract where written memorial is contemplated
2.  manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations
2. Consideration
2. Hamer v. Sidway
2. uncle promises to pay nephew $5000 if nephew doesn’t gamble, drink, swear until he turns 21. nephew performs then uncle says he will hold on to it. 
2. Traditional rule of Consideration: benefit to the promisor or detriment/forbearance to the promisee
2. benefit must be economic
2. thing forlorn must be related to the thing promised
2. detriment can be not being able to engage in legal acts to which the promisee is entitled (must have legal right for consideration)
2. Modern Rule. R2d Section 71: Requirement of Exchange “reciprocity”
2.  to constitute consideration, a performance or return promise must be bargained for
2. a performance or return promise is bargained for if it is sought by the promisor in exchange for her promise and is given by the promisee in exchange for that promise
2. the performance may consist of an act other than a promise, or a forbearance, or the creation, modification, or destruction of a legal relation
2. the performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person
2. this is to be distinguished from the condition of receiving a gift; offeror must be seeking the thing being exchanged
2. Dougherty v. Salt
2.  aunt issued promissory note of $3000 out of love for her nephew
2. Rule: promisor must seek something in exchange for there to be consideration
2. Plowman
2.  company vice president offers early retirement payment (50% salary for life) for employees. promisee had to come into the office to pick up the check. This is merely the condition for the receipt of the gift. vice president say the employees may come back to train other employees (mere recital of consideration is not sufficient. past service is not sufficient consideration. moral consideration is not sufficient.
2. Dohrman
2.  neighbor changes his children’s middle names in exchange for neighbor giving him $5 million dollars. Court relies on traditional test for consideration. here the promisor’s benefit (carrying on the family name) is not economic. Children are not bound to keep this name (illusory promise: I will perform if I want to)
2. exception to general rule of courts not weighing consideration: when there is a grossly disproportionate exchange coupled with unfairness (different bargaining positions)
2. R2d Section 79: Adequacy of Consideration
2. if the requirement of consideration is met, there is no additional requirement of a gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee or equivalence in the values exchanged or mutuality of obligation
2. Marshall v. Durbin
2. high level company executive enters into an agreement to receive a pension if one of the majority stockholders dies. employee would not have stuck around if not for the promise (loosing employment somewhere else that is not falling apart)
2. general rule: mere recitation of consideration creates a rebuttable presumption of consideration that the defendant can disprove (which is not completely consistent with the restatement)
2. Agents
2. types of authority
2. actual
2. express: agent has been given direction to take action (e.g. board directive)
2. implied: agent’s action is under general scope of authority needed to execute principals desires/directions; flows from position
2. apparent: if the principal did something to give a third party the reasonable impression that the agent has actual authority to do an act (giving title or business cards)
2. ratification: party later discovers contract, is aware of material facts, and continues to operate as though bound
2. agent can become personally bound in a contract if acting without authority
2. Forms and Formation under the UCC
2. Princess Cruises
2. Court uses the predominant purpose to determine if an agreement for repair services falls under the UCC. Services predominated here.
2. Jannusch v. Naffziger
2. defendant refuses to pay purchase price for a concessions truck but instead returns it after using it. but the passing of title here includes equipment as well as services. hybrid contract
2. Rule: predominant purpose test involves evaluating whether the goods predominate. Princess factors: description of the contract, nature of the business (usually the sellers), value of the materials in comparison to the value of the services. Here the defendant acted like there was a contract: paid taxes, got truck repaired, applied for a loan. there is a contract even though the price term is missing. 
2. if goods predominate the UCC applies to the whole transaction
2. Offer is not found in the UCC so the common law definition suffices
2.  UCC Section 2-206: Acceptance
2.  unless otherwise ambiguously indicated by the language of the circumstances an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances
2.  an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer
2. if seller sends non conforming goods without accommodation then this is an acceptance and a breach
2. where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer has having lapsed before acceptance
2. UCC Section 2-207: Varying Terms in Acceptance or Confirmation
2. (1) a definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states term additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms
2. (2) the additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless
2. (A) the offer expressly limits acceptance to the terms of the offer
2. (B) they materially alter it or
2. (C)  notification of objection to them has already been given or is given within a reasonable after notice of them is received
2. (3) conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such a case the terms of the particular contract consists of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this act 
2. exception to UCC 2-206: “unmatched offer and acceptance”
2. under the common law there is no contract if the forms deviate/terms don’t match but here there is. this violates the mirror image rule where the offer and the acceptance must match each other. also violates last shot doctrine where the terms of the last communication (sometimes a counteroffer) govern
2.  2-207 applies to either an exchange of writings with varying terms or an oral communication + written confirmation where the terms vary
2. terms in accordance with trade usage: not subject to gap filling and are NOT additional terms (they are automatically agreed upon)
2. Brown Machine
2.  dispute over a provision in an agreement to sell a trim press. The provision provides for indemnification. 
2. acceptance must be definite (consistent with dickered terms e.g. price and subject matter) and seasonable (within a reasonable time)
2. expressly conditional: means unequivocal and unambiguous but here it says “agreement is subject to these terms” which is not strong enough (if the acceptance was expressly conditional on the terms then this triggers 3 possibilities: express assent, performance, or failure to perform)
2. performance is not express assent but does take us on the only path to 2-207(3) where UCC will fill in the gaps
2. dicta: price quotes are typically not offers
2. Different terms analysis
2. majority approach: 2-207(2) contains no structure for analysis and offeror’s terms control
2. minority: analysis is same as additional
2. minority: knock out rule: conflicting terms cancel each other out
2. Gottleib
2. dispute over a limited liability term in an agreement for the sale of specialty knitted products. dispute occurs when seller substitutes a less high quality material without telling the buyer
2. Rule for material alteration: surprise and hardship
2. surprise: where is risk customarily placed (industry practice, past dealing). 
2. hardship: an un-bargained for shift of risk to the unprotected party. Courts often see hardship as a consequence of surprise.
2. Holding: limited liability clause did not materially alter the contract
2.  UCC Section 2-104: Merchants
2. means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by her employment of an agent or broker or other intermediary who by his occupation holds herself out as having such knowledge
2. Layered Contracting
2.  (electronic): an example in which technology distorts doctrine
2. Defontes v. Dell (modern/majority rule)
2.  class action in which there is a disputed state tax collection on computer purchases as well as an arbitration clause
2.  2-207 analysis suggest that the arbitration clause should not get in so the new analysis is applied: seller is the offeror whose offer is sending the product with the terms and the buyer accepts by retaining the goods (shrink-wrap)
2. that way the arbitration clause always gets in
2. However vendors can and will abuse this. Court adds in limitation: term must be reasonably apparent (that they are in fact terms and terms and language must inform buyer clearly of how to reject and what the consequences are in the case of rejection) so in this case the terms don’t get in
2. (this is a shift in the traditional analysis where the buyer is the offeror and the seller accepts with a receipt or confirmation)
2. Long v. Provide Commerce
2. plaintiff purchased a mothers day floral arrangement but did not know that the kit required assembly. like in Defontes the dispute is over an arbitration clause in the terms. plaintiff did not have subjective awareness of the terms
2. (browse-wrap): using the site binds you. less common for vendors to use
2.  Rule: user must have actual and constructive knowledge of the provision
2. goes against policy to allow arbitration clause whenever possible to unclog courts
2. constructive: notice must be conspicuous e.g. a reasonable person would have seen this. factors: screenshots of the webpage showing color, font, location on the page. this is a high standard.
3. Expansion of the Basis for Liability
3.  R2d Section 90: Promise Reasonably Inducing Action or Forbearance (Promissory Estoppel)
3. (1) a promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. the remedy granted for breach may be limited as justice requires
3. (2) a charitable subscription or marriage settlement is binding under (1) without proof that the promise induced action or forbearance (without consideration or reliance)
3.  Kirksey v. Kirksey (1845)
3.  when plaintiff’s husband dies the defendant (plaintiffs sister in law) says plaintiff can live on defendant’s land. when plaintiff moved she gave up her right to a homestead.
3. Holding: detrimental reliance not found (sexist AF since women cannot own land or enter into contracts at this time)
3. Harvey v. Dow
3.  defendants promised their kids ownership of defendants land. plaintiff is suing to compel conveyance and invokes promissory estoppel
3. Elements
3.  Promise (express or implied)
3. promisee detrimentally relies on the promise
3. promisor should reasonably expect this type of reliance
3.  promise actually induces reasonable reliance
3. it is unjust to enforce the promise (expands beyond economic factors)
3. Application
3.  defendant applied for a permit, let the plaintiff build, and use his own labor
3. plaintiff invested $200,000 (could be giving something up)
3.  subjectively
3. conduct of encouragement
3. non enforcement ends with parents windfall (the house was built)
3.  ***must identify the act of reliance (here the investment)
3. King v. B.U. (charitable subscription)
3.  MLK made a promise to a university to give it his documents and letters (holding: enforceable)
3. application.
3. there was a promise (letter showing donative intent); university indexed the papers as reliance; the promise induced reliance; the specific acts were to be reasonably expected; policy: we want to stretch the enforceability of pledge
3. majority of courts decline to follow R2d Section 90(2), which does not require promises to have reliance or forbearance for charitable subscriptions
3. third party does not have to be the beneficiary (pledges that induce other pledges is a sufficient consideration)
3. Katz
3.  The plaintiff is the brother in law is the president of the defendant company (which he works for). plaintiff gets injured and becomes a bad employee. Defendant passes resolution to force plaintiff to retire with a pension. 
3. holding: unjust not to enforce (lost ability to work because of forced retirement). does not need to be a legal detriment to satisfy elements of promissory estoppel (defendant tries to argue that because plaintiff was not entitled to his job his claim should fail)
3. Aceves v. Bank
3.  Bankruptcy action in which bank promises to renegotiate the terms of a loan that plaintiff cannot currently pay. however bank does not keep promise. As a result of the promise plaintiff does not file Chapter 13 bankruptcy which would allow her to reorganize her assets and keep her business going. action of reliance: plaintiff didn’t challenge bank’s petition to lift the stay (freezing of assets).
3. Berryman v. Kmoch
3.  dispute over a real estate option of 120 days prepared by Kmoch, the broker. in the agreement there was an unpaid $10 consideration. Berryman then called kmoch and asked to be released then sold property to someone else. Kmoch wants the offer to be irrevocable. promissory estoppel elements not met here and there was no consideration (Kmoch spending time and money (seeking investors, which was not bargained for) does not suffice as consideration for option)
3.  Baird
3.  a subcontractor making a bid for a public highway in Pennsylvania makes error in calculations. plaintiff uses this calculation for his bid, gets awarded the general contract then defendant revokes then plaintiff accepts the putatively revoked offer. Court rejections plaintiff’s argument for promissory estoppel (irrevocability through reliance) and traditional contract enforceability and irrevocability (there was no acceptance because the majority view: using a subcontractors bid does not constitute acceptance)
3. Drennan
3.  similar to Baird: plaintiff is general contractor who makes bid for a school job. Defendant is a subcontractor who makes a mistake in calculating bid which plaintiff uses for its own calculation. Plaintiff gets awarded prime contract. Then plaintiff accepts defendants offer after defendant revokes (says price was a mistake)
3. Court uses plaintiffs reliance (taking the economically detrimental risk of using defendants numbers to calculate bid) to make defendant's offer irrevocable (not enforceable)
3. this parallels the analysis of R2d 45: option contract created by part performance or tender (part performance here is reliance)
3. Rule: exception that there is no need for consideration to make a bilateral contract irrevocable and instead can use reliance
3. R2d Section 87: option contract
3. (1) an offer is binding as an option contract if it 
3. (a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer (mere recitation), and proposes an exchange on fair terms within a reasonable time; or (b) is made irrevocable by statute (courts also never use this)
3. (2) [Drennan codified] an offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action of forbearance is binding as an option contract to the extent necessary to avoid injustice
3. Concerns/Limitations
3. general contractors can’t delay acceptance to get a better bid “bid shopping”
3. contractors cannot reopen bargaining and make sub to for less “bid chop”
3. if offer specifically provides free revocability then the contractor must honor
3. if the contractor knows or should know the sub’s error then contractor cannot use reliance
3. this is mostly limited to the construction context
3. majority of courts do not follow this
3. UCC Section 2-205: Firm Offer (offer of irrevocability)
3.  1) an offer 2) by a merchant to buy or sell goods 3) in a signed writing which 4) by its terms gives assurance that it will be held open is not revocable, for lack of consideration, 5) during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror
3. if consideration parties can extend past 3 months
3. Restitution/ Unjust enrichment 
3.  two types: 1) benefit with no promise and 2) benefit accompanied by a promise
3. Credit Bureau
3. defendant received medical services that he did not agree to (was of unsound mind). defendant did not have capacity to consent. defendant benefitted from the services (he needed them for his own well being- he received a diagnosis of mental impairment) and thus was unjustly enriched at the expense of another
3. Commerce Partnership
3.  owner has agreement with general contractor who has deal with subcontractor. general contractor then goes out of business. owner has not paid for the subcontractors services but has benefitted from them
3. elements
3. subcontractor exhausts all remedies against the person contracted with 
3. subcontractor conferred a benefit
3. Watts v. Watts
3.  unmarried couple splits up and unmarried “wife” argues unjust enrichment. Here the wife helped the husband build his business (material benefit conferred). there is a presumption that services family members perform are gratuitous (with the intention of giving a gift)
3. Promissory Restitution
3.  Mills v. Wyman
3.   traditionally promise in exchange for past services is unenforceable
3.  plaintiff helps defendant’s ill son. then defendant promises to pay. Consideration analysis: detriment to promisee is not related to the promise.
3. Webb v. McGowin
3.  Mcgowin is an employee who injures himself in order to save defendant who promises to pay him then dies. 
3. elements: 1) material benefit conferred 2) promise to pay
3. R2d Section 86: Promise for benefit received (majority rule)
3.  1) a promise made in recognition of a2) benefit previously received by the promisor from the promisee 6) is binding to the extent necessary to prevent injustice
3. a promise is not binding under subsection (1)
3.   3) if the promisee conferred a benefit as a gift or 4) for other reasons the promise has not been unjustly enriched or 
3.  5) to the extent that its value is disproportionate to the benefit
3.  gratuitous: examine commercial relationship
4. Statute of Frauds
4. defense to enforcement/requirement of memorialization in writing
4. this is not an issue of formation
4. the concern here is binding a party did not in fact agree
4. risk: this could make good contracts unenforceable (which is why the exceptions are potentially more important
4. preference for cases to go forward and be heard on their merits 
4. invented at a time of low literacy 
4. 1) is the contract within the statute 2) is the statute satisfied 3) (if no to 2) is there an exception that removes the SOF as a barrier to liability
4. if an exception applies then plaintiff does not automatically but rather procedurally carries on with the case on its merits
4. R2d Section 110: Classes of Contracts Covered
4. the following contracts are not to be enforced without a written memorandum
4. a contract of an executor or administrator to answer for a duty of his decedent 
4. a contract to answer for the duty of another
4. a contract made upon the consideration of marriage
4. a contract for the sale of an interest in land
4. a contract that is not to be performed (that cannot) within one year from the making thereof
4. R2d Section 131: General Requisites of a Memorandum (Satisfying SOF)
4. evidenced by any writing that 1) is signed by the party to be charged 2) reasonably identifies the subject matter of the contract 3) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party 4) states with reasonable certainty the essential terms of the unperformed promises in the contract  
4. Crabtree v. Elizabeth Arden
4.  there was a two year contract of employment. there are multiple documents that comprise the contract but only one has a signature. (2 year contract means it falls within the statute. you can use multiple writings (Section 132) to show the elements of Section 131. 
4. even a writing that denies the existence of a contract can be used
4. one year provision: must have been possible that performance happen within a year for SOF not to apply
4. termination within a year does not affect one year provision
4. employment for life is outside SOF
4. R2d Section 132: Several Writings
4. the memorandum may consist of several writings if one of the writings is signed- any symbol made or adopted with an intention, actual or apparent, to authenticate the writing as that of a signer- (authenticated, letterhead, etc.) and the writings in the circumstances clearly indicate that they relate to the same transaction
4.  Beaver v. Brumlow
4.  landowner reneges deal to sell to an employee who quit landowners company. meets exception R2d section 110(d): sale of interest in real property. statute is not satisfied (no writing) so defendant invokes partial performance exception. 
4. R2d Section 129:action in reliance; specific performance
4. 1) a contract for the sale of an interest in land 2) may be specifically enforced notwithstanding failure to comply with statute of frauds (no damages- reduces chance of fraud) 3)if it is established that the party seeking enforcement, in reasonable reliance on the contract and the continuing assent of the party against whom enforcement is sought 4) has so changed her position that injustice can be avoided only by specific enforcement
4. sufficient part performance/reliance: 1) party must be in possession and 2) but have made substantial improvements (e.g. paying money is not enough)
4. Alaska Democratic Party v. Rice
4. chair of defendant orally offers a job to Rice with a contract for 2 year employment (falls within the statute). plaintiff invokes exception: enforcement by virtue of action in reliance. As the defendant wanted her to do Rice gives up another job and moves to Alaska.
4. R2d Section 139: enforcement by virtue of action in reliance
4. 1) a promise 2) which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person 3) and which does induce the action or forbearance [5) detrimental reliance] is enforceable not withstanding the statute of frauds 6) if injustice can be avoided only by enforcement of the promise
4. in determining whether injustice can be avoided only by enforcement of the promise: (this answers the problem of the statute of frauds eroding)
4. availability and adequacy of other remedies (cancellation and restituation)
4. the definite and substantial character of the action or forbearance in relation to the remedy sought
4. the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence
4. the reasonableness of the action or forbearance
4. the extent to which the action or forbearance was foreseeable by the promisor
4. satisfying these elements gets past the statute of frauds and makes the promise enforceable
4. this does not mean full contract damages; only reliance damages (what the promisee spent in relying)
4. there is a fear that people will strategize around R2d Section 139.
4. Statute of Frauds under UCC Section 2-201
4.  a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless 1) there is some writing (intentional reduction to tangible form) sufficient to indicate a contract for sale has been made between the parties and 2) by signed (symbol showing adoption or acceptance) by the party against whom enforcement is sought or by authorized agent 3) a writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond quantity of goods shown in writing
4. courts dispute whether or not an offer can be used for element 1
4. exception:1)  between merchants (2-104: both parties are chargeable with the knowledge or skill of merchants, persons who deal in goods of the kind/having knowledge or skill peculiar to the practices or goods involved in transaction or having an agent who does)  2) if within a reasonable time 3)  a writing in confirmation of the contract and 4)  sufficient against the sender is received and 5) the party receiving it has reason to know its contents, it satisfies the rule against such party 6) unless written notice of objection to its contents is given within 10 days after it is received
4.  factors for reasonable time: course of performance/dealing, trade usage, market conditions
4. sufficient against sender: indicates existence of contract, signed by sender/letterhead, has quantity term
4. notice of contents: subjective awareness is not necessary. what matters is how the notice was sent in a reasonable manner- took proper business channels
4. we cannot use an offer unlike in common law
4. objection must be to the existence of a contract (not just a term)
4.  a contract which does not satisfy the requirements of the rule but which is valid in other respects is enforceable 
4. if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has begun either a substantial beginning of manufacture or commitments for their procurement
4. no need for predominant factor test
4. or if the party against whom enforcement is sought admits in her pleading, testimony, or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted
4. useless if SOF is raised before testimony: this prevents raising SOF as a motion to dismiss
4. with respect to goods which payment has been made and accepted or which has been received and accepted (seller need not move goods to deliver them, ownership is sufficient has transferred through documents)
4. majority of courts say we can use R2d Section 139: part performance/reliance as an exception although this may violate 1-103
4. satisfying the statute does not make contract enforceable
4. UCC Section 2-606: what constitutes acceptance of goods: we already have a contract, this is a question of performance
4.  buyer after a reasonable opportunity to inspect the goods signifies to the seller that the goods are conforming or that he will take or retain them in spite of nonconformity (e.g. hey dude this is fine) or
4.  fails to make an effective rejection but such acceptance does not occur until the buyer has had reasonable opportunity to inspect them or
4. does any act inconsistent with the seller’s ownership (treats goods like their own), but if such act is wrongful as against the seller it is an acceptance only if ratified by the seller
4. acceptance of any part of any commercial unit is acceptance of that entire unit
4. Buffalo v. Hart
4. oral contract for the sale of barns in which the seller reneges
4. unlike R2d Section 131 UCC 2-201 does not require all essential terms (just quantity). The “writing” in question is a check given to the seller but is not signed [ 1-201] by the party against whom enforcement is sought. 
4. Here buyer likely inspects and signifies: buyer makes improvements and advertisements to resell the barns
4. UCC only allows enforcement of agreement of the evidenced sale of goods (here only a few barns)
4. if acceptance of goods occurs then we do not need a writing [1-201]
5. Interpretation of the Agreement
5.  modified object theory of interpretation: where parties have attached the same meaning the contract will reflect this meaning and when parties attach different meanings the party with reason to know the other party’s meaning is bound to the other party’s definition (if there is no reason to know the meaning then there is no contract) reflected in R2d §201
5. maxims of interpretation found in §202 and 203
5. trade usage can help prove objective meaning when both parties have reason to know the other party’s meaning 
5. Peerless
5. 2 ships named ‘Peerless’ causes confusion when buyer and seller are referring to different ships; buyer refuses to pay because cotton was not put on the ship set to take off in December; neither party had reason to know of the other party’s meaning thus no contract
5. Joyner v. Adams
5.  property agreement subject to a rent increase provision; owner gives defendant reduced rent in exchange for defendant ‘developing the land’. plaintiff expected a full building to be built but it was only started. trial court construes the contract against the drafter. Rule: this maxim of interpretation can only be used when draft has more bargaining power which was not the case here. Holding: remand to apply R2d §201
5.  Frigaliment Importing
5. dispute is over a contract for the sale of chickens
5. defendant delivers old chickens when plaintiff wanted young chickens
5. UCC would have governed but was not around yet (would use 1-103 to get to 201)
5. holding: here §203(a) provides a preference for a reasonable interpretation such that party makes a profit
5. CJ Fertilizer
5. defendant issues an insurance policy to cover losses for burglary of a business. but the contract require markets that indicate forced entry and here there was no visible evidence of a break in
5. plaintiff invokes doctrine of reasonable expectations: non-dickered terms shall be interpreted in favor of non-drafting party (which has the power to contradict express language)
5. R2d §211 (limited to insurance context); ambiguity is not required
5. non dickered term
5.  contract of adhesion: standard form, unequal bargaining power, absence of choice
5. must be raised by non-drafting party
5.  rule is violated when
5. language eliminates the dominant purpose of the contract, eviscerates the dickered terms, or is bizarre or oppressive
5. Holding: reasonable expectations doctrine applies
5. courts differ about whether ambiguity is needed for extrinsic (parol) evidence to be admitted; also depends on whether it is patent e.g. on the face of the document
5. when can trade usage evidence be introduced?
5.  trade usage exists
5. party against whom evidence is introduced is a member of the trade
5.  if party is new to the trade then party seeking introduction of evidence must show that new member had actual knowledge of practice or practice is so pervasive that party could not be unaware of it
5.  Parol Evidence Rule
5.  substantive rule of contract that dictates evidence to be barred
5. objection occurs mid litigation; can be brought by either party
5. PER is only triggered if there is a writing
5. if parties intend a writing to be the final and complete expression of their agreement then evidence of prior or contemporaneous agreements or negotiations is inadmissible to contradict/supplement the agreement
5. can be invoked by either party 
5. partial integration: an incomplete but final agreement: evidence is admissible to supplement but not contradict terms of the agreement
5. no integration: terms are not final thus evidence is admissible to contradict and supplement the agreement
5. factors to determine completeness: all the terms are in the writing
5. length of agreement in relation to complexity of the deal
5. completion of blanks
5. marks on the face of the document (question marks)
5. signatures
5. merger clause: this writing is intended by both parties to be final and excludes all other negotiations
5. level of detail
5. external circumstances surrounding agreement
5. factors to determine finality: terms in writing are no longer subject to negotiations
5. marks
5. indication of draft
5. merger clause
5. circumstances
5.  Thompson v. Libbey
5.  written agreement for the sale of logs; seller who tries to enforce the agreement raises the PER objection; term in dispute is a warranty of quality 
5.  analysis
5. did parties intend the writing to be completely integrated?
5. court only examine face of document to determine integration
5.  four corners rule: court (question of law) can only examine the writing to determine integration which contradicts §210 (which allows consideration of all relevant evidence such as conduct and oral evidence)
5.  Common law holds that merger clauses determine integration but R2d §216 states that this is non dispositive evidence of integration)
5. defendant raises exceptions
5. collateral agreement r2d §216
5.  1) term was agreed to for separate consideration (part of a different contract) or
5.  2) term is not normally included in writing (if it is normally included and excluded the exclusion is likely intentional)
5. natural omission: term should be included and considered
5. interpretation/ explanation R2d §214
5. evidence is almost always admissible to explain a term/relates to term (jurisdictional split on whether the term must be ambiguous; restatement says it doesnt)
5.  further jurisdictional split on whether the ambiguity must be patent or can be latent
5. subsequent agreement: PER only bars prior or contemporaneous
5. oral condition precedent: contract not formed if event does not occur when contract is subject to condition
5. invalidity: fraud, duress, undue influence (policy grounds)
5. reformation: must prove by clear and convincing evidence R2d §214(e); this is rarely successful
5. Sherodd
5.  contractor signs an agreement because the owner says the amount of dirt to be moved is negotiable (fraud)
5. PER bars evidence of negotiations because this was fraud in the inducement ( only fraud in the execution is an exception)
5. but jurisdictions that follow the restatement allow both kinds of fraud to be used as exceptions
5.  Parole Evidence under the UCC
5.  Nanakuli
5. sale of asphalt, the price of which the defendant raises. plaintiff argues that the lack of price protection constituted a breach of contract; writing was completely integrated; if “price posted” is the term of the contract then shell did not breach
5.  UCC §2-202: partial integration (Parol evidence can supplement terms of agreement); complete integration (PER bars all admission)
5. no ambiguity required
5. collateral agreement exception: if terms would certainly have been included but are not they are barred; this goes to question of integration
5.  PER Exceptions
5. trade usage §1-103
5. regularity of usage
5. person against whom evidence is admitted is member of trade or if the person is new the trade usage is so pervasive a new member would be aware
5. course of performance: how parties have performed in the contract
5.  Shell had price protected in the past
5. holding: PER is removed as a bar
6.  Implied Terms 
6. can be by fact or law
6. fact: terms that parties would have agreed to had they bargained
6. law: terms should govern independent of whether or not parties agreed or bargained
6. Wood v. Lucy
6.  contract gives plaintiff exclusive rights to endorsements from defendant, a designer in exchange for defendant getting profits 
6. defendant breached by working with sears and giving out endorsements
6.  while the defendant argues that there is no consideration (plaintiffs return promise) the court implies a promise to use reasonable efforts to market defendants products
6.  contract doesn’t make sense without the promise
6. maxim of interpretation: reasonableness
6.  parties would have done this had they bargained
6. Leibel
6.  exclusive agreement for garage doors; plaintiffs rights as distributor were terminated without adequate notice (left with unsellable product)
6.  contract was silent on termination
6. implied terms in the UCC: §2-302 through 2-310 (gap fillers)
6.  we don’t need gap fillers if there is adequate courts of performance, course of dealing, or trade usage
6.  Rule: (term implied by law) reasonable notice is required if contract is silent about duration/termination
6.  if parties have agreed that termination will happen no notice is necessary
6.  if parties agree no notice is required this maybe should not be enforced (concern: unequal bargaining power)
6. manufacturer is not hurt by dealer but dealer could be hurt
6.  reasonable notice of termination factors
6. length of time (substitute arrangements)
6. recoupment of start up costs
6. trade usage
6. manner of delivery of notice
6.  UCC Gap Fillers
6.  §2-306: Output contract /requirement contract
6. for missing quantity term
6.  output: seller agrees all that it produces to buyer 
6.  requirement: buyer agrees to buy all she requires from seller
6.  §2-308: absence of specified place of delivery
6. unless otherwise agreed (or course of performance, dealing, trade usage) delivery will be at seller’s place
7. Good Faith
7. UCC §1-304 and R2d §205
7. can be in performance or enforcement
7.  defined in UCC §1-201(20) as honesty in fact (subjective) and observance of reasonable commercial standards of good dealing (objective)
7. 1-304 suggests that there is no stand alone cause of action for good faith but it must attach to an obligation in the agreement “parasitically”
7. Seidenberg
7. contract is an employment agreement; consists of an obligation to generate new business; defendant then fires the plaintiff
7. Rule: PER does not bar the admissibility of good faith evidence
7. reasoning: term of good faith is implied in every contract by law
7.  Morin Building
7.  defendant hires plaintiff subcontractor for a manufacturing plant; term in agreement gives defendant discretion for whether aluminum wall is considered “finished”
7.  discretion was for artistic effect, subjective satisfaction
7.  R2d §228: satisfaction of obligor should be an objective standard whenever practicable
7. reasonable interpretation: aluminum wall’s artistic effect has less merit considering its for a manufacturing plant
8. Warranties
8. can be express or implied
8. express: arises when seller uses words or gives a description of guarantee
8. this goes to performance; products don’t need to be defective to be breaching, just non-conforming
8. Bayliner v. Crow
8.  plaintiff bought boat from a dealer distributor that doesn’t go the speed he wants
8.  UCC §2-313: express warranty
8. 1) affirmation of fact from seller to buyer (description of goods, sample, or model)
8. distinguished from mere puffing: sales talk
8. measurable, quantifiable, written, expertise of parties, price, specificity
8. 2) which relates to the goods
8.  becomes part of the basis of the bargain
8. 3 interpretations
8. buyer must have relied on statement as must establish reliance as part of prima facie case
8. non-rebuttable presumptions of reliance
8. rebuttable presumption of reliance (most common)
8. here Crow’s evidence involved a prop matrix (sales catalogue) that depicted a boat with different specs (doesn’t relate to goods)
8. “delivers the kind of power you need” mere puffing
8. getting an equivalent good is still a breach if it’s not the good you bargained for
8.  UCC §2-314 warranty of merchantability (strict liability, good faith is irrelevant)
8.  sale of goods
8. by a merchant (has expertise and/or regularly deals in goods of the kind)
8. breach: would not pass without objection in the trade and/or not fit for its ordinary purpose (involves consulting experts)
8. UCC §2-315: fitness for particular purpose
8. particular purpose (specific use peculiar to buyer’s business)
8. seller knows or has reason to know of buyer’s particular purpose
8. buyer need not expressly say: examine facts/circumstances
8. buyer must rely on seller’s skill/judgment
8. seller must know or have reason to know of buyer’s reliance
8. Sellers defenses from warranties/disclaimers
8. UCC §2-316: disclaimer: denies warranty and excludes it from performance
8. PER can exclude affirmation of fact evidence
8. 2- 316(1) cannot disclaim an express warranty
8. 2-316(2): merchantability
8. if written: must be conspicuous, apparent from the point of view of the reasonable and prudent person
8. fitness for a particular purpose
8.  must be written and conspicuous e.g. “as is”, “with all faults”
8. 2-316(3)
8. language that excludes warranties is recommended to be conspicuous e.g. “as is”
8. B: examination: no warranty for defects if seller demands that buyer examine the product or explain to the buyer the consequences of failure to examine
8. this depends on expertise and what should have/could have been discovered re: defects excluded
8. UCC §2-719: limiting remedy for breach
8. warranties get in but limits buyer’s options of remedy
8. limitation must provide that its the sole remedy
8. limitation must not fail of its essential purpose (commonly repair or replacement) 
8. can’t leave buyer with no remedy at all
8.  remedy must lead to buyer getting a conforming good within a reasonable time or buyer gets all code remedies
8.  limit on consequential damages: valid unless unconscionable
8. Common law Warranties: influenced by UCC (common are workmanship construction and habitability)
8.  Speight v. Walters Development
8. buyers sue builders of home for mold growing (warranty)
8. buyers not in privity with original seller because buyer’s weren’t the initial purchasers
8. erosion of caveat entur
8.  liability imposed as a matter of public policy
8. policy: buyer’s inability to detect latent defects
8. builders can disclaim but language must not be boilerplate
9. Performance and Breach (under the Common Law)
9.  levels of analysis
9. has A’s obligation to perform arisen?
9. has A performed
9. if not is A’s failure to perform a breach
9. what impact does A’s failure have on B’s obligation to perform
9.  Express conditions
9. cannot be breached; only promises can be breached
9. cannot be implied
9.  R2d §224: event uncertain to occur that must occur to trigger obligor’s duty to perform
9. factors: intention of the parties, language of conditionality, additional language that sets forth consequences of nonoccurence of the condition, course of performance/dealing (parties have acted as though bound by express condition)
9. R2d §227: ambiguous statements are preferably treated as promises over conditions
9. event occurs: A’s obligation has arisen and failure to perform is a breach
9.  nonoccurrence: duty has not arisen and failure to perform is not a breach
9. nonoccurence is excused: A’s obligation still arises and failure to perform is a breach
9. excuses for non-occurrence
9.  R2d §229: forfeiture
9. will the obligee suffer economic harm if nonoccurence is not excused
9.  will the obligor suffer economic loss if obligor must perform despite the non-occurrence of the condition
9.  is the condition material to the transaction
9. R2d §89: waiver
9.  can only be raised by beneficiary
9.  words or conduct indicating obligor is willing to perform despite nonoccurence of the condition
9. if the condition is material then consideration or reliance is needed by the obligee on obligor’s words of actions to perform despite nonoccurrence
9. material: importance to the transaction (does the deal make sense without it?)
9. R2d § 245 prevention
9. neither party is allowed to stop condition from occurring
9. parties may be under obligation to cause condition to occur
9. impracticability
9.  Enxco v. NSP
9.  Enxco had to obtain a permit by a date certain in order to build a wind energy project otherwise contract would be terminated; if event occurs NSP had to buy the assets for the project.
9. analysis
9.  Enxco doesn’t get permit: condition doesn’t occur
9. NSP terminated (acts as though there is an express condition)
9. Enxco argues temporary impracticability and forfeiture; blames a snowstorm
9. policy: courts opt for strict enforcement of express conditions
9.  holding: shifting the risk would be unjustified since Enxco is in the position it bargained for
9.  JNA Realty
9.  JNA’s performance (renewing a lease within 6 months) is subject to the condition of the other party giving notice; condition did not occur because tenant did not send notice on time
9.  forfeiture
9.  will obligee suffer economic forfeiture if nonoccurence is not excused? will obligor be harmed if nonoccurence is excused and obligor must perform
9.  the notice itself is material but the timing is likely not
9. tenant made improvements (reliance)
9.  Conditions v. Duties
9. express condition doesn’t occur: A and B are discharged from performing
9.  A doesn’t perform promise: B is discharged and can collect damages if there is a total breach; if there is a partial breach then B can collect damages but is not discharged from performing
9.  promissory condition doesn’t occur: A breaches and B gets damages
9. Farnsworth Constable example
9. promise to pay for freight in exchange for getting freight
9.  1) express condition: I will pay on condition that freight gets here early (there is no promise to leave)
9. PER: oral condition precedent is an exception for formation not performance
9. Constructive Conditions (Promises) under the Common Law
9.  promises made by parties concerning performance that are not expressly linked
9. court will constructively link the promises (treating them as dependent)
9.  Jacob v. Kent
9. agreement between builder and buyer
9.  buyer refused to pay contract because ‘Redding’ Brand pipe was not used for construction
9. issue: did plaintiffs failure to use the pipe discharge defendant’s obligation to pay? is defendant entitled to damages?
9. substantial performance: if A substantially performs then B’s obligation is triggered despite deviation
9. factors: reason for failure to perform, purpose of contract and purpose of provision violated, economic harm to breaching party, aesthetic concerns, cost of repair, is time of the essence, good faith nature of the failure to perform
9. here purpose of the term was to enforce quality and the pipes used were of the same quality; buyer must still pay but is entitled to damages
9. general rule for damages: cost of completion (exception is diminution in value when cost of completion is grossly disproportionate like it was here)
9. dissent: this could be an express condition where forfeiture applies
9. Sacket v. Spindler
9.  contract for the shares of a newspaper company of which plaintiff made 2/3 payments; plaintiff still didn’t pay after deadline extension
9. defendant then sells to a third party for less
9.  breaching buyer sues
9. no clause says time is of the essence but newspaper shares are going down
9. substantial performance: breach is not material
9.  total and partial breach
9. total: non breaching party’s obligation to perform is completely discharged and is entitled to actual and consequential damages
9. R2d §242: total breach
9. breach must be material
9. breach has not been cured after a reasonable time
9. economic harm to the non breaching party if time is extended for breaching party to perform
9. is contract expressly provides that time is of the essence and it is
9.  R2d §241: material breach (balancing)
9. extent to which injured party will be deprived benefit that’s reasonably expected
9. extent to which non breaching party can be compensated for breach (bigger the damages more likely breach is material)
9. extent to which breaching party will suffer forfeiture
9. likelihood of cure on the part of the breaching party
9. good faith on the part of the breaching party
9. partial breach: non breaching party must peform; obligation is not discharged but party is entitled to actual but not consequential damages
9. anticipatory repudiation
9. party refuses to perform before performance is due
9.  Truman Flatt
9.  agreement for property for the purposes of running an asphalt plant
9. plaintiff is unable to get an application to rezone and asks for lower price then pays normal price; defendant sells to third party anyway; defendant argues anticipatory repudiation
9. Rule: actions/words are needed to indicate clear, unequivocal and definite refusal to perform (or conduct indicating that performance is possible) under R2d §250 and UCC §2-610
9.  this falls short because party only requested a change in terms
9. financial uncertainty is not enough
9. retraction: only before other party economically relies on repudiation or given notice that party intends to treat repudiation as such
9. defendant can sue immediately after repudiation
9.  Hornell Brewing
9.  court tries to handle the uncertainty of another party’s refusal/failure to perform
9.  plaintiff gave defendant entire distribution rights of Arizona tea via handshake
9. defendant didn’t make enough sales or payments
9. UCC §2-609: safe harbor when other party’s performance is shaky
9. reasonable grounds for insecurity
9.  exact words of performance
9. information from reliable sources about ability to perform
9.  if there are reasonable grounds party can demand adequate assurance of performance (after 30 days of no assurance the party is in repudiation)
9. writing
9. adequate assurance: line of credit, outstanding balance payments, financial statements
9. parallel to R2d §251 but there is no 30 day limit
9. impact of failure to provide adequate assurance of performance: after reasonable time is repudiation and breach
9. while awaiting adequate assurances party can suspend performance without being in breach
10.  Defenses/Rescission
10.  doctrines that allows parties to avoid enforcement
10.  these can be used as law suits
10. caveat: you must give “restitution”; restore status quo ante by giving back the value of what you received
10. Minority and Mental incapacity
10.  Dodson v. Shrader
10.  16 year old buys truck which later developed mechanical problems; minor moves to rescind
10. general rule: R2d §14 minors can rescind without giving restitution
10. court’s rule: minor has to compensate for depreciation
10. adult can’t overreach
10. no undue influence
10. contract is fair and reasonable 
10. minor paid the purchase price
10. minor used the article
10.  exception: doctrine of necessaries (food and clothing)
10. Sparrow v. Demonico
10. defendant refuses to give $100,000 on the sale of family home agreed upon (settlement) to plaintiff on “incapacity grounds”
10. R2d §15
10. cognitive test: whether at the time of the contract person had sufficient mental ability to know what she is doing and to understand the nature and consequences of the transaction
10. volitional test: person may understand nature of transaction as being unreasonable but did not have the ability to control her actions at time she entered in the contract and other party has reason to know of this
10.  requires medical evidence
10. person opting for rescission has burden to prove this
10. must make restitution
10. Duress
10.  requires restitution
10. Totem Marie Tug
10.  plaintiff improperly loaded materials leading to delays of pipeline materials
10. defendant is at risk for bankruptcy and signs release of liability in exchange for a settlement
10. R2d §175
10. wrongful or improper threat
10. no reasonable alternative to acceding to threat and entering into contract
10. threat must have actually induced making of the contract
10. subjective standard not objective
10. R2d §176: wrongful threat is a tort, crime, or bad faith
10. party’s threat was to withhold payment because fo knowledge of other party’s vulnerable position (bad faith)
10.  party didn’t have time to use reasonable alternatives (insurance was cancelled)
10. Undue Influence
10. Odorizzi
10. schoolteacher arrested for being gay
10. school officials show up to his house soon after to get him to resign; teacher is cleared of charges but did not get his job back
10. R2d §177
10. person entering into contract was unduly susceptible to pressure (mental, physical, emotional distress)
10. excessive pressure by other party
10. Misrepresentation
10.  if you rescind you must give restitution
10. no requirement of fraudulent intent for contracts cause of action 
10. no damages
10. Syester v. Banta
10. plaintiff purchased $30,000 of dance classes including three lifetime memberships; defendant employed deceptive sales tactics; employee convinced plaintiff to drop law suit and sign release of liability; defendant told plaintiff she would be a professional dancer 
10. R2d §164
10. assent is induced by fraudulent or material misrepresentation
10.  recipient relies upon misrepresentation and reliance is justified/reasonable
10. Nondisclosure
10. Hill v. Jones
10. plaintiff wants to rescind contract to buy home from defendants because it turned out that the house has termites; this was hidden by placement of boxes
10. R2d §261: duty to disclose
10.  party nows disclosure is necessary or 
10. knows that disclosure will correct a mistake by other party as to a basic assumption of contract and failure to disclosure creates bad faith and violates fair dealing or 
10. correcting a mistake
10.  or there is an entitlement to know/relationship of trust and confidence
10. this satisfies §164
10. basic assumption: economic expectations of the parties (why they entered into the contract)
10.  fraud is never barred by Parol evidence rule
10.  Park 100 Investors
10. defendant signed lease that turned out to be the guarantee of a lease
10. defendant argues that he was induced in the execution because plaintiff lied about the nature of the document; papers were labeled as “lease papers”
10. under §161 and §164 defendant relied on material misrepresentation made by plaintiff
10. Unconscionability
10.  limited to being a defense under R2d §208 and UCC §2-302
10. question of law
10. court has discretion to determine that either a clause of the whole contract is void
10. Williams v. Walker Thomas Furniture
10. defendants purchase household items from plaintiff company; payment is set up so that items are bought on credit and payments go to ownership of the totality of items so plaintiff can repossess all items if payment is not made (interreram clause)
10.  elements of unconscionability 
10. procedural
10. factors: gross inequality of bargaining power, legalese, inconspicuous, absence of market choices, contract of adhesion (non-negotiable)
10.  substantive
10.  factors: terms are unreasonably favorable to one party, un-bargained for shift in risk
10. there can be unconscionability in dickered terms; however usually arbitration will win over unconscionability
10. Public Policy
10.  Valley Medical
10. employment agreement by corporation has restricted covenant that disallows employee from working nearby (practices medicine)
10.  Rd §188: restraints on trade
10.  must be ancillary to the contract
10. must be reasonable (narrowly defined to protect legitimate interests of the promisee)
10. factors: can’t be injurious to the public or expose promisor to hardship, interest, scope of prohibited activity, geographical limits, and time/duration
10. here employer’s interest of referral sources is outweighed by public interest of access to and choice of medicine
10. courts sometime blue pencil agreements when non-enforceable but this could be an invitation to make bad covenants
10. Mistake
10. can be used affirmatively and defensively to rescind
10.  Lenawee County v. Messerly
10. previous seller installed inadequate septic tank violating health department code
10. R2d §152: mutual mistake
10. both parties are mistaken as to belief regarding fact that existed at the time the contract was entered into
10. mistake relates to a basic assumption of the parties upon which the contract was made
10.  mistake materially affects the agreed upon performance
10. party seeking relief does not bear the risk under §154
10. bearer of risk cannot rescind; factors: awareness of limited knowledge, agreement, reasonable to do so
10. BMW Financial
10.  plaintiff sues defendant for payment default; plaintiff got a default judgment but defendant pays a settlement because of a paperwork error; judgment was considerably more because of odometer tampering
10. R2d §153: unilateral mistake
10. mistaken belief of one party that existed at time of the contract
10. mistake relates to basic assumption on which mistaken party made the contract
10. mistake has material effect on agreed upon exchange
10. and one of the following applies
10. mistake renders contract unconscionable (extreme un-bargained for hardship), other party has reason to know of mistake, other party caused it
10. party seeking to avoid contract does not bear risk of mistake under §154
10. mistake here: BMW didn’t flag defendant’s file as ‘currently litigated’; mistake goes to the price of the settlement agreement
10.  unilateral mistake does not apply here mostly because the difference in damages is punitive and BMW was in best position to avoid mistake (bears the risk)
10. Impossibility (rescission due to circumstances that arise after contract)
10.   obligation cannot be completed by anybody under R2d §262, §263, and UCC §2-615
10.  either the dearth of a party who is necessary to contract renders performance impracticable or destruction of goods necessary to performance renders performance impracticable (parties have to specify which one)
10.  usually used by a provider of services whether as a buyer would usually use frustration of purpose
10. Impracticability (rescission due to circumstances that arise after contract)
10.   Hemlock Semi-Conductor
10. parties enter into long term agreements for pollysillicone
10. buyer refuses to perform because actual price of materials dropped below contract price
10. R2d §261
10. event occurs after formation but before completion of performance (supervening cause)
10. event makes performance impracticable
10. non-occurrence of event is a basic assumption of the contract
10. event occurs without fault of person seeking to be discharged from performance
10. party has not assumed risk of event by agreement or circumstances
10. UCC §2-615
10.  supervening cause
10. event makes performance impracticable due to good faith compliance with government regulations or any other reason
10. basic assumption
10. without fault
10. no assumption of risk
10. seller must give seasonable notice of delay/nondelivery
10. event here: increase in global supply causing a precipitous drop in price
10. holding: not impracticable because fixed price indicates contemplation of fluctuation
10.  impracticability due to a government regulation that makes performance obscenely more expensive or difficult: §264
10. temporary impracticability: §271
10. incorporates §261 to excuse the nonoccurence of a condition
10. Frustration of Purpose (rescission due to circumstances that arise after contract)
10.  payment would be valueless if the contract was enforced under R2d §265 and UCC §2-615
10. Mel Franks
10. defendant fails to pay rent because building he contracted to store his products cannot be used to store hazardous materials (new ordinance)
10. R2d §265
10.  supervening event
10. that substantially frustrates primary purpose
10. nonoccurence of the event is a basic assumption of the contract
10. event occurs without fault of person seeking discharge
10. party seeking relief doesn’t bear the risk of occurrence of the event
10. here the event is the ordinance which does not prohibit the storing of ALL materials
10. mutual profitability is never the primary purpose
10. usually owners must bear the risk 
11. Modification
11.  not a basis for avoiding enforcement
11.  Alaska Packers v. Demonico
11. plaintiff had agreement to provide sailers and fishermen
11. sailers and fishermen refused to work without a pay raise which was agreed to but subsequently the defendant stopped paying
11. R2d §73: pre existing duty rule 
11.  consideration is needed for a modification of original contract
11. here the defendant’s new promise is to pay more but the plaintiff did not promise anything new in return
11. policy concern: coercion
11. however the pre existing duty rule is not really followed by courts
11.  R2d §89: exceptions to pre-existing duty rule 
11. unforeseen circumstances
11. reliance by party seeking modification
11. mutual rescission and entering into a new contract
11. UCC §2-209: modification
11. no consideration necessary
11. (unlike the common law) no oral modification clauses
11. Statute of Frauds must be satisfied
12. Damages
12.  designed to protect interests
12. expected interests: benefit of the bargain
12. R2d §347: expectation
12. loss of value as a result of the breach
12. difference of value between full performance and value of performance actually rendered +any other loss/expenses that occur due to the breach (consequential and incidental damages) - the costs avoided (costs not incurred as a result of the breach) - loss avoided (amount recovered due to mitigation)
12. reliance interest:restoring party to economic position before out of pocket reliance
12. restitution interest: returning value of benefit conferred
12.  Crabby’s Inc. v. Hamilton
12. seller makes agreement with buyer for property and business
12. performance was subject to express condition of buyer getting loan and notifying seller of the loan
12. parties continue with agreement despite non-occurrence of the condition (waiver)
12. buyer doesn’t pay at all: total breach
12. Rule: expectation damages (loss in value) = contract price - FMV at the time of breach
12. evidence of FMV: resale price unless breaching buyer shows price is unreasonable
12.  Handicapped Children
12.  therapist resigned because she found a closer job (potential injury from the far commute to original job)
12. loss in value damages: higher salary plaintiff had to pay - defendants salary
12. plaintiff benefitted from better candidate
12. American Standard
12.  construction contract where plaintiff sold property to defendant in exchange for defendant, among other things, ‘grading the property’; defendant partially performed but did not grade the property
12. general rule:  damages are cost of completion for breach by contractor 
12. defendant argues that since plaintiff was able to sell the property cost of completion would be overcompensation
12. exception to cost of completion rule: diminution in value
12. contract must be substantially performed (partial breach)
12. performance was done in good faith
12. cost of completion would require substantial destruction of work already done
12. breach is unintentional
12. here diminution in value doesn’t apply because defendant still had to do $90,000 of work
12. doctrine of economic waste: triggers diminution in value damages
12. breach is incidental fo contracts main propose
12. completion is disproportionally costly ( Jacob & Young scenario)
12.  Restrictions on expectation damages
12. foreseeability unsee R2d §351
12.  measured at time of formation, what breaching party would have foreseen, what party knew or had reason to know
12. causation under R2d §347
12. Certainty
12. can damages be reasonably calculated
12. avoid-ability/mitigation
12.  injured party must take reasonable steps to mitigate damages
12. failure to mitigate doesn’t bar recovery
12.  but recovery is reduced by amount party could have saved from mitigation
12. Hadley v. Baxendale
12. plaintiff couldn’t operate without a manufacturing part and defendant was delayed in delivering said part
12.  plaintiff wants lost profit damages because the breach caused plaintiff to lose money
12. this hinges on foreseeability: what the defendant knew or had reason to know regarding plaintiffs need for the part
12. here defendant had no reason to know; no lost profit damages
12. Florafax International
12.  here a breach affected plaintiffs contract with a third party
12. certainty: depends on the speculative nature of the damages (this disproportionally affects new enterprises with no records of profits)
12. Rockingham County
12.  bridge company continues to build despite county’s repudiation
12. plaintiff cannot recover contract price; cost of building is nonrecoverable
12. Manness v. Collins
12.  burden of mitigation is on the breaching party in the employment context
12. applies equally to UCC and common law
12. mitigation: salary/comparable employment
12. Nonrecoverable Damages
12.  punitive
12. attorneys fees (seen as the cost of doing business)
12. emotional distress
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