Contracts
I. Q1: What law applies? CL/Rst OR UCC (gap filled with Rst/CL)
A. UCC Art. 2 applies to contracts for the sale of goods (movable, tangible)

1. If not UCC Art. 2 agreement, CL/Rst apply.

2. If UCC agreement, UCC rules control and gap fill with CL/Rst rules (ex. Offer not defined in UCC so use CL/Rst)

· Sale = transfer of ownership of good from seller to buyer (not leases or gifts as no transfer of ownership)
· Good = all things moveable/tangible (can be alive; ex: livestock, manufactured goods, crops | not: real property, services, intangible rights)

· Note: if money is a collectible item (ex. Old $100 coin), then it is a good

· Note: Article 2 does not require any party to be a merchant.  Only: (a) 2-205 (firm offer) requires offeror to be a merchant (but if neither party is a merchant, then option K needs small consideration to be enforceable under CL) and (b) for 2-207(2) re. which varying term is part of K to apply, both sides must be merchants.

B. Mixed/hybrid contracts – if K is for part sale of good and sale of non-good/service
1. Majority: Predominant purpose test (PPT)
· 3 Factors: (1) Language of K; (2) nature of supplier’s business; (3) intrinsic value of goods v. services

· Princess Cruises v. GE case – court held agreement was mainly for services ((1) agreement stated scope was for service; (2) K from service department (even tho GE’s known for manufacturing goods)) 

· If sale of goods dominate with sale of non-good being incidental, UCC Art. 2 applies:
· Can compare cost of goods and non-goods under agreement (ex.: cost of goods is $700, cost of service is $100 and use this to argue that UCC applies when apply PPT – if want to use UCC law)

· Jannusch v. Naffziger/Festival Foods case – court held agreement was for sale of goods used in operating FF even though sale of business (price was mostly for truck and equipment) so UCC applies 
· If sale of non-good/service dominate with sale of good being incidental, CL/Rst apply (Princess Cruises case)
2. Minority test: gravamen of the complaint (can produce different result from PPT)
· What is the focus of the complaint (for deficient service/non-good or deficient good)? Even though cost for parts is $700 and labor is $100, can use gravamen of the complaint test (if jurisdiction uses this test) to argue that complaint is for negligent service so CL/Rst apply, not UCC

· Example: Princess Cruise case – court cited that the gravamen of Princess’s complaint is w/ GE’s deficient service (not deficient parts)

II. Q2: Is the agreement enforceable? (if “No”, go to VI on remedies / if “Yes”, go through 2-6)
Identify first possible communication that is an offer and go through all communication until find offer and acceptance.

Was there an offer?

If so, did offer terminate? Revoked/irrevocable?

If there is offer and did not terminate, was there acceptance?

A. Formation: Requires MA + C (a bargain in the exchange and a consideration)
1. MA - requires each party to make promise or begin to perform
Agreement: manifestation of MA of 2+ parties 

Bargain: agreement to (i) exchange promises, (ii) exchange promise for performance, or (iii) exchange performances 

Promise: manifestation of intent to act (or refrain) made in a way that someone will know a commitment has been made

Objective test - whether a reasonable person in the position of the parties would think that there is intent to be bound; based on parties’ words and conduct (not subjective test “meeting of the minds”)

· Ray v. Eurice (finicky engineer w/ detailed K specifications v. hammer-&-saw builders who didn’t read specifications)
· Duty to read; signing K = objective manifestation of MA 
· Court did not care that there was no “meeting of the minds” as to what each party thought they are signing

a. Offer

(1) General rule: (Rst 24) offer is manifestation of willingness to enter into a bargain and made in a way that another person understands his assent to that bargain is invited and will conclude it (only need to assent/say “yes”) – assent and nothing more required (no more negotiation is required; all required from offeree is to say “yes”; ex: offer you $500 to paint house)
(2) Preliminary negotiations 
(a) General rule: (Rst 26) manifestation of willingness to enter into a bargain is not an offer if the person offer being made to knows/has reasons to know that the person does not intent to conclude a bargain until he has made a further manifestation of assent – still have issues to resolve and more negotiation is required to conclude
(b) Lonergan v. Scolnick (Joshua Tree RE case): ads and form letters are generally not offers as it is sent to everyone and terms still needed to be negotiated. Buyer opening escrow and deposit funds is not acceptance since no offer made by seller (it was all prelim. nego.), this is buyer’s offer to seller
(3) Just kidding 

(a) Lucy v Zehmer: 2 friends wrote K on a bar napkin (joke to sell farm for $50K) – court held that writing is objective manifestation of intent to be bound and a reasonable person might think it is real so K enforceable
(b) Leonard v. Pepsico: Pepsi advertise a Harrier jet (worth $23m) can be redeemed of 7 million “Pepsi points” – court held that no reasonable person will believe this is a serious offer/real so unenforceable
(4) Advertisements: 
(a) General rule: Ad is not an offer; it’s an invitation to make an offer
(b) Exceptions (Rst 26) – if language in ad invites action w/out further commitment, then it is an offer
i. Ad specifies quantity available and allocation of quantity, then can be an offer: fur stole case/Lekowitz – ad stated 1st in line can buy fur coat, “first come first serve” language – court held ad was an offer

ii. Bait and switch case/Izadi (car dealer ad) – auto ad in big font emphasized deal of “$3k off any trade-in” and fine print had conditions that applied to deal; court held that dealer intended the language to appear to be an offer and purposely hid condition to get deal (intended to trick); ad was an offer

iii. Rewards program case/Saeriale v. RJR: RJR ad C-notes/catalogs asked people to buy cigarettes to collect C-notes so they can redeem C-notes for products – court held that RJR’s C-notes and catalogue was offer as consumers only needed to perform (no further communication needed) 
(5) Price Quote:

(a) General rule: merely price quote is not an offer
(b) Exception: contains more definite terms such as quantity, delivery date, price, and other party seems to only need to say “yes”, then price quote may be an offer

(6) Bilateral v. Unilateral:

Rst 32: unless offer unambiguously requires acceptance by performance only, offeree can choose by promise or performance – offer generally construed as accepted by promise or performance so only way to be unilateral is if offeror unambiguously states performance only way to accept

(a) Bilateral: offer does not unambiguously state that only way to accept is by performance; offeree can accept by promise to perform or actual performance (ex: pay you $500 to paint my house)
(b) Unilateral: offer unambiguously state that only way to accept is by performance 

Ex 1: ad for lost dog - pay $500 only if you find and return my dog
Ex 2: updated Brooklyn Bridge hypo – pay you $100 to cross Brooklyn Bridge and unambiguous performance is only way to accept)
Other examples: speculative performance such as commissions, bonuses, rewards, prizes, some ads (Yummy Yogurt Shop ad for free yogurt if buy 15 yogurts in August)

(7) Offer effective upon receipt
(8) UCC: an offer to make a contract shall be construed as inviting acceptance in ANY manner and by ANY medium reasonable in the circumstances

(a) An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either 

i. By a prompt promise to ship

ii. By the prompt or current ship of goods 

iii. Seller can choose to ship or promise to ship

b. Termination of offer

(1) Offeree’s power to accept terminated by (Rst 36): 
(a) revocation by offeror (before acceptance, unless separate option K to keep offer open for specific time)
(b) indirect communication by credible 3rd party of offeror revocation (took action inconsistent w/ offer)
(c) rejection, counter offer (C/O)

· CL/: If Offeree’s purported acceptance is conditional on offeror’s assent to varying terms, not acceptance but offeree’s rejection & C/O (mirror image rule – must accept every time of offer w/o variation) 
· Rst: If purported acceptance has varying terms and the varying terms is a deal breaker, then it is a rejection and C/O

· Effective upon receipt

(d) lapse of time (depends on circumstances)
(e) death/incapacity of offeror (before acceptance)
(2) More on revocation of offer

(a) Normile v. Miller/“you snooze you lose”: seller sold house to another buyer before first buyer accepted, broker informed first buyer seller sold to another - Credible 3rd party notification of Offeror’s actions inconsistent w/ offer to offeree is revocation  
(b) Situations in which offer might be IRREVOCABLE

i. Option K
CL/Rst: requires MA + C (low req. just need tiny bit of consideration such as consideration recital)

· Rst 87: in writing; signed by offeror of option K (party asking for to keep offer open for specific period); consideration recital; and exchange on fair terms w/in reasonable time
· requires offeror to hold offer open for specific time (cannot revoke) and acceptance of option K is effective upon receipt by offeror (not dispatch)

· Tiny consideration for Option K 

· CL: consideration must be paid, even if it is $1. If not paid and only stated recital, then no consideration.
· Rst: just need consideration recital (no need for actual payment)
UCC Firm Offer: 2-205 
· Offer by merchant, in signed writing (signature can be typed, in email form, letterhead), which gives assurance to offeree original offer will be held open a specific time (but does not exceed 3 months)
· If the assurance is contained on a form supplied by the offeree, the offeror must sign the assurance separately

· “Merchant” = (1) party deals in goods of the kind involved in transaction, (2) his/her occupation holds himself out as having knowledge or skill has knowledge re. goods, (3) employs agent who holds himself out as having knowledge

· Ex: car sales person is a merchant when selling cars, not when selling guitar
· Ex: Pratt’s bro is a musician who plays guitar, he is a merchant when he sells his guitar even though he does not sell guitars
· Note: only 2-205 requires offeror to be a merchant.  If neither party is a merchant, then option K needs small consideration to be enforceable under CL. 

· Note: rest of Article 2 does not require any party to be a merchant 

· Time period for irrevocability: Time state (capped at 3 mos); if no time stated, reasonable time period (not to exceed 3 mos.); can extend at end of 3 mos; or longer than 3 mons if offeree gives consideration
· No consideration needed!
· Example: Merchant A offers to sell goods to B, stating in a signed writing that this is a “firm” offer for 10 days – offer irrevocable for 10 days, B doesn’t need to give consideration, A is a merchant

ii. Unilateral K - Part performance where acceptance can ONLY be by performance
· CL: “free revocability rule” - Offeror can freely revoke until offeree has completed performance.

· Updated Brooklyn bridge hypo (specified performance only way to accept): can revoke until offeree completed crossing to other side

· Rst 45: Offeree beginning performance makes offer irrevocable but no acceptance until complete performance (K formed when completed performance); offeree can choose to not complete performance
· Updated Brooklyn bridge hypo: cannot revoke if offeree takes 1 step onto bridge but offeree has not accepted until crossed bridge (offeree does not have to complete performance, can walk away)
· Cook v. Coldwell Banker (Real estate broker case): Offeror can revoke until substantial performance by Offeree, not acceptance until completed performance; offeree can choose to not complete performance
· In Cook: performance has 2 elements (hit commission target and stay with firm until end of year), Cook substantially performed when hit commission target (firm cannot revoke offer, but Cook did not accept), when Cook stayed with firm until year end she accepted and K enforceable 

· Updated Brooklyn bridge hypo: can revoke offer until offeree has substantially crossed bridge (acceptance when offeree complete crossing and K enforceable) 

· Sateriale v. RJR: offeror can reserve the power to revoke in unilateral K 
· if reserved power to revoke, can revoke even if performance begun, unless waived power to revoke 
· RJR: if all catalogue contained language saying RJR reserves right to revoke program at any time, then RJR reserved right to revoke BUT not all catalogue had this language so court deemed RJR did not reserve right to revoke 

· Court stated that even if RJR reserved right to revoke, they waived this when sent written notice of program ending to members and members had a few months to redeem
Contrast to Rst 62 (Bilateral K) (acceptance by promise or performance): 

· Making promise or beginning performance is acceptance 

· makes offer irrevocable as offeree promised to complete performance; enforceable K 
· both parties must perform (if offeree does not perform, breach of K)
· Brooklyn bridge hypo: if promised to cross bridge or took first step is acceptance, enforceable K
iii. Offeree reliance on offer (PE)
Pre-acc. reliance – GC uses sub’s bid (sub cannot revoke its bid) but no acc. from GC yet.  GC acc. when project awards GC with its bid and then GC can acc. sub’s offer and K formed. 
Majority view – Drennan Case (protects GC; sub cannot revoke)
· Doctrine of PE applied to make sub’s bid offer irrevocable because of GC’s reliance on the sub’s bid. Judge says PE is applicable here because of detrimental reliance and is used to hold open offer until the bid is awarded. GC can award the bid to any sub even though the offer was held open. Period of revocability is until the award is made and some reasonable time for GC to inform the sub. (if GC relying on sub’s bid, should notify them promptly).

· attempt to withdrawal must come after the reliance

Minority view – Baird Case (sub can revoke)

(c) Revocation effective upon receipt
c. Acceptance (acc.)
(1) Basic test: Acceptance of an offer is a manifestation of the offeree’s assent to be bound 

(2) The offeror is the “master” of the offer: e.g., can specify mode and manner of acc.
(3) Generally, acceptance effective upon dispatch unless offer states acceptance upon receipt
· Acceptance must be made in manner specified in offer (ex: if offer states acceptance must be by priority overnight mail and did only mailed using standard ground mail, then this is not acceptance)

· Option K: acceptance effective upon receipt 

(4) General UCC rules for acc.:

(a) UCC 2-204: Formation 
i. A contract for sale of goods may be made in any manner sufficient to show agreement (mutual assent), including conduct by both parties which recognizes the existence of such a contract (objective)
ii. The moment of K formation not essential to the formation of a K (vs. CL: need to know when offer was accepted and K formed) ( Festival Foods Case: court held there was K even though moment of K formation could not be determined
iii. One or more terms remaining open does not fail for indefiniteness if, parties intended to contract and there is a reasonably certain basis for giving remedy.  (vs. CL: doctrine of indefiniteness makes K unenforceable)
· UCC only needs subject matter of K and quantity to be enforceable.
(b) UCC 2-206: Offer and Acceptance in Formation of a Contract – similar to CL mirror-image rule
If acc. mirrors offer, try 2-206 (not 2-207!). 2-206 is general rule.
Generally offer can be made in any manner and medium and offeror can specify how offeree can acc. but if does not state how to acc. then offeree can acc. in any manner/medium that is reasonable (objective manifestation, look at words/conduct)
Offeree can acc. by promising to ship or simply shipping (w/o stating promise to ship) 
If offeree acc. by performance and offeree begins performance but does not notify offeror, offeror can treat offer as having lapse due to time (before offeree acc.) – better to always notify offeror 

· Example: B submits purchase order to buy 10 computers to company A (B’s offer); A can accept by either promising to ship computers or just ship the computers (w/out saying promise to ship)
· Note: mere price quote with just the price is not an offer, it is an invitation to make an offer (example: asked company A how much for 10 computers and A sends me an email saying total price is $2000)
· Note: if company A’s email says total price is $2000, ready to ship tomorrow and delivery to your place – could be an offer
· UCC Ks need subject matter & quantity to have valid contract under UCC & dickered terms; other terms can be filled in with UCC gap fillers

(5) Acc. by performance

(a) CL: if acceptance to be ONLY by performance (unilateral K); acc. = COMPLETE perf. 
· How much performance done only determines if offer irrevocable (ex. Traditional CL, offer can revoke until complete perf.; Cook case/RE broker case, once substantially performed, offer cannot be revoked) ( but acceptance only when compete perf.

(b) Rst 32 (interp. to allow acc. by promise or perf.) 
· If Rst 62 (if choice, beg. perf. = acc. + promise to complete perf.)
· If Rst 45 (acc. only by perf, beg. perf. makes offer irrevocable, complete perf. = acc.)
(c) UCC 2-206 (1) – see above (b) UCC 2-206 
i. UCC 2-206(2): Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance ( if offeree accepted by performance by shipping goods but did not notify offeror, and after reasonable time offeror has not been notified of acceptance/shipped goods and did not receive goods, offeror can view offer has lapsed before acceptance (power to accept terminated) ( ALWAYS NOTIFY

(6) Acceptance with varying offer 
(a) CL: Mirror Image Rule – if purported acceptance says “I accepted but with these varying terms”, then it is not acceptance, it is rejection and C/O
· CL Last Shot Rule – terms of the last form sent (ex. C/O with varying terms) controls if counterparty explicitly accepts C/O or does not explicitly accept but accepts the C/O implicitly by performing

· Example: Princess Cruise Case – Court determined K was mainly for services, so CL applied and the offer was GE’s Final Prince Quote which Princess accepted by performance (accepted all terms in GE’s FPQ). 
(b) Rst 59, 61: if purported acceptance suggest varying terms, it is not a rejection and C/O IF the varying terms is not a deal breaker (if varying term is a deal breaker, then rejection & C/O) 
Example: buyer’s offer is to purchase computer and delivery on Wednesday and seller’s acceptance asked for preferred delivery to buyer on Thursday if possible (but can still do Wed)

Example: seller’s acceptance states that it is acceptance on condition that buyer assent to the additional/varying term ( rejection & C/O

(c) UCC 2-207 – battle of the forms 
Usually when parties negotiate on “dickered terms” ( buyer’s offer is a Purchase Order/PO (standard form which has the dickered terms and buyer’s usual boiler plate” ( seller’s acceptance is Acknowledgment Form/AF (standard form may have same dickered terms as PO but seller’s boiler plate) ( parties perform (seller ships, buyer accepts goods)
2-207 apply ONLY when purported acc. has varying terms (if writings have no varying terms, 2-207 does NOT apply 2-206 applies)

· UCC allows (1) acc. w/ varying terms to legal act as acc. and form K and (2) sometimes allow varying term to be part of K

· Issue: terms in PO and AF contain different/conflicting and/or additional terms – is there acc.?

· Note: if PO and AF have conflicting or not agreement on subject matter and quantity ( no objective manifestation of mutual assent – no K! 
· First determine: is the purported acceptance an acceptance or C/O? 

i. 2-207(1): Ag. Based on forms (writing) exchanged – if purported acceptance is:
(A) Acceptance (despite varying terms), when:

· Language is: (1) Definite, (2) Seasonable (timely) Acc. w/ Varying Term and (3) NOT w/in “unless clause” 
· Seasonable = not too late (depends on nature of good)

· Example: offer states that must acc. by Wed and if offeree acc. on Friday, not acc. 

· Unless Clause: varying term is a deal breaker; “I want to accept but must have these terms”; acc. is expressly conditional on the counter party’s assent to varying term  ( courts construe this very narrowly 
· Language must clearly say assent is expressly conditioned on offeror’s assent to varying terms

· Not enough if language states: 

· Diff. terms w/o more – mx/match terms not enough

· “subject to the following terms…” 

· Look at 2-207(2) to decide which varying term(s) part of K

(B) Counter Offer

· Language falls w/in unless clause and ends offeree’s power to accept offeror’s offer and offeree’s C/O is a new offer, to which the offeror can:
· (i) expressly assent: K formed 
· (ii) offeror is silent/says nothing: not acc. 

· (iii) offeror is silent but performs: acc. & look at 2-207(3) for K formation and terms
Example: Brown v. Hercules (Coolwhip Bowl case): H’s PO explicitly stated that B can only acc. terms in PO (varying terms must be acc. by H to be part of K); B’s AF did not fall in unless clause as AF did not clearly state that B’s acc. to PO is expressly conditioned on H’s acc. to its varying terms in its AF.  Also H only stated specs in B’s AF is correct, court interpret this narrowly to mean that H did not acc. B’s add. term re. indemnification. 
ii. 2-207(3): 
a. K based on 1 form (a writing) & conduct ( if purported acc. is a C/O (ex: contains unless clause) and offeror is silent but both parties performed => acceptance and K formed under 2-207(3)
b. Also when parties have oral K (oral offer and acc.) and 1 or both parties follow-up with written confirmation (WC)

c. Look at 2-207(3) to decide which varying term(s) part of K

Note: 2-207(1) and 2-207(2) does not apply if 2-207(3) applies (vice versa)

d. Electronic & Layered Contracting: 
Ultimate issue is a Big Q3 (does K include all of seller’s terms?) but to answer Big Q3, need to answer Big Q2 re. whether there is an enforceable agreement. If there are varying terms in a purported acceptance, first analyze the possible answers to BIG Q2 before answering BIG Q3. Focus on offer and acceptance

Seller’s terms that Buyer often dispute: (1) a mandatory arbitration term; (2) a choice of forum term; (3) a limitation of liability term; (4) a disclaimer of liability term; (5) an indemnification term; (6) a restocking fee term; (7) an automatic renewal (aka zombie charge) term. See UCC §2-207, Comments 4 and 5, for other common terms.

(1) Conceptualization of K formation

Offeree must have: (1) Notice (actual v. constructive), and (2) unambiguously manifestoed assent to terms

Constructive notice from design/content of interface which creates a reasonably conspicuous notice from the perspective of a reasonably prudent smartphone user of the existence of K terms 

(a) Majority approach (S = Offeror & B = Offeree); UCC 2-207 does NOT apply | 2-206 applies!

i. Buyer’s purchase order = invitation to seller to make offer (not offer)
ii. Seller (offeror) promising to ship or ship goods (with seller’s terms and conditions in packaging or otherwise provided to buyer) = offer 

iii. Buyer (offeree) opens product box and sees terms and keeps product passed stated time limit to return = acceptance ( K formed!
Buyer can reject the seller’s terms by return product within return period

B’s acc. = mirror image of S’s offer (agreeing to all of S’s terms); S’s terms are part of ag. 

Buyer is accepting not only the product, but all of the seller’s terms and conditions also. UCC 2-206 applies since no acc. w/ varying terms (not b/c there’s only 1 form). There is 1 form, provided by the seller, and that form dictates the terms of the contract.

Example: ProCD – buyer purchase software and was bound by agr. that was included in software packing and when buyer installed software and used software for 1st time, the seller’s terms popped up on screen 
Example: Hill – court held buyer can acc. and be bound by terms packaged w/ product if consumer given opportunity to reject the terms by returning project and consumer chooses not to do so.

(b) Minority approach (B = Offeror & S = Offeree)

i. Buyer’s purchase order = offer

ii. Seller’s promises to ship good/taking payment/ship good = acceptance (K formed)

If seller simply ships good w/o express acceptance = acc. by performance (UCC 2-206)

If K formed based on parties’ conduct (not writings), 2-207(3) applies

If K formed based on writings (2-207(1)) and seller later discloses additional terms, 


If buyer is consumer, seller’s additional terms are not in K.


If buyer and seller are both merchants, additional terms analyzed under 2-207(2)

If conduct is oral (oral offer and oral acc.), followed by seller sending buyer a written term sheet:


Written term sheet = WC


Different terms = not part of oral K

Additional terms = analyze under 2-207(2) if both are merchants; one buyer is not merchant, terms are out 
Example: Step-saver: held that a licensing agreement affixed to the packaging constitutes a proposal for additional terms that was not binding unless agreed to by purchaser

Example: Klocek: buyer’s act of keeping the computer past 5 days was insufficient to show buyer agreed to standard terms

(2) Shrinkwrap: 
Seller’s contract terms are provided inside packaging for a product, which often is “shrinkwrapped” in plastic. Sometimes there is a notice on the outside of the package that warns the buyer: (1) the seller’s terms are inside the package; and (2) keeping the product constitutes the buyer’s acceptance of the seller’s terms.

Buyer typically is given a limited opportunity (e.g., only a certain number of days) to return the product if the buyer is unwilling to consent to the seller’s terms. 

Under the majority rule re shrinkwrap terms, the buyer of a shrinkwrapped good makes 2 separate contracting decisions:

(1) The buyer decides to purchase the good, in exchange for payment. This decision is made without regard to the seller’s boilerplate terms.

(2) When the buyer unwraps the good and can see the seller’s terms, the buyer makes a second decision, whether to accept the seller’s terms and conditions. 

Contracts involving shrinkwrap terms are sometimes called “rolling contracts,” “layered contracts,” or “money now terms later” contracts.

(a) Buyer has duty to read

(b) B must have actual or constructive notice of how to reject Seller’s terms, usually by returning goods by a specified date – terms and conditions must say that buyer can reject seller’s terms by returning the product within a certain time period (if term only states buyer can return product if not satisfied, this is not actual or constructive notice)
Dell Case: court applied majority rule (seller made offer when shipped product; buyer can accept) Terms and Conditions provided in Dell’s product stated that accepting delivery is buyer’s agreeing to Dell’s terms and consumer can return laptop if not satisfied w/ product.  Did not state that buyer can reject terms (which included arbitration) by returning product within the return period.  Court held that Dell did not provide notice to buyer (terms did not clearly state reject terms by returning product).

(3) Clickwrap
Seller’s terms are provided to the Buyer during the Buyer’s purchase of a good ( court will find that buyer assented as took affirmative action (duty to read)
Note: issue of whether T&C is conspicuous is irrelevant for clickwrap

Ex: Seller requires the buyer to do some affirmative action (ex.: click/unclick/type initials) to “agree” to seller’s terms before buyer can proceed with purchase/account creation/view website. 

Ex: To continue a pending purchase transaction, the buyer is required to affirmatively “agree” to the seller’s terms and conditions (either by checking a box or initialing a box). 

Scrollwrap: Some sellers also require the buyer to scroll through to the seller’s terms before allowing the buyer to check or initial the box. 

Example: Netscape case: consumer downloaded software from Netscape’s site. Netscape’s terms included arbitration provision. Site did not require consumer to check/click “I agree”. Consumer clicking on download button can mean assent if seller makes clear to consumer that clicking download means assenting to terms. Netscape did not make this clear to consumer when consumer clicked download button. Since Netscape did not establish that consumer was actually aware of or had reasonably adequate notice of Netscape’s terms, court held consumer did not assent to arbitration term

Example: Uber cases – 2 cases by different courts w/ 2 different outcomes = shows courts divided. 

(1) Meyer Uber Case: Meyer bound by Uber’s terms as there was constructive notice (placement of hyperlink to terms was directly under account creation button, arbitration was the 1st provision in terms and language was fairly clear)

(2) Cullinane Uber Case: Cullinane was not reasonably notified of terms and did not provide unambiguous assent 
(4) Browsewrap
Internet provider’s terms of browsing an Internet site are provided on the provider’s website. Does not require buyer to take any affirmative action in order to continue using seller’s website.

Users of the site generally can locate the terms and conditions by navigating around the site and clicking on links. Sometimes the link to the terms is conspicuous; sometimes the link is inconspicuous. Sometimes the link is shown when a user enters the site; other times there is a delay between the time when the user enters the site and the link appears. Users of the site typically are not required to check or initial a box to indicate the users’ consent to the terms. The site typically states that using the site itself constitutes the users’ consent to the provider’s terms and conditions.

(a) Duty to read: Google AdWords case
(b) Buyer must have actual notice or constructive notice of Terms & Conditions

i. Clicking on “I Agree” box = Assent
ii. An inconspicuous link at bottom of the page (which Buyer would not even see if following purchasing prompts) ≠ Assent [browsewrap case]

(c) 
ProFlower Case – buyer went onto website to purchase flower arrangement. Buyer did not ask to click/check anything to continue using website. The seller’s terms can be accessed through a hyperlink on website. Buyer received DIY flower arrangement. Court found that the seller’s terms was too hard to find even when they were actually looking for the terms so from website design/interface, terms was inconspicuous. Also, the confirmation email buyer received contained the hyperlink to terms but it was at the bottom of email and required consumers to scroll. Court held that this is not the type of conspicuous alert that can be expected to put a reasonable prudent internet consumer on notice (consumer would know to investigate/read the terms as consumer will expect to be bound by the terms). Court agrees with Ngyuen Court. To enforce browsewrap agreement, text notice is required to advise consumer that continued use to website = consumer’s agreement to be bound to website’s terms
(d) Ngyuen Case: the seller’s terms in close proximity and visible w/o scrolling. However, courts held that even if terms is a conspicuous link on everypage but it does not provide notice to users nor prompt user to take affirmative action to demonstrate assent, even close proximity of hyperlink to relevant buttons users must click on w/o more is insufficient to give rise to constructive notice.

NOTE: A new European law, General Data Protection Regulation (GDPR) creates a powerful new incentive for online sellers and information websites to convert their browsewrap terms into clickwrap terms. In addition GDPR may require a separate click for each decision a buyer makes—instead of allowing 1 click to signal assent to two things, such as (1) registration on an app or purchase/order for an item and (2) terms and conditions. Commentators suggest that sellers/vendors/providers require two clicks to manifest buyer’s assent to 2 things.

e. “Mailbox rule” (where Offeree sends conflicting communications)
· If offeree (1) sends rejection and (2) later sends acceptance – whichever gets to offeror first is effective 
· If offeree (1) sends acceptance and (2) later sends rejection – general rule of acceptance effective upon dispatch applies UNLESS rejection gets to offeror first and offeror detrimentally relied on rejection (ex: sold house to someone else because received rejection first, even though sent acceptance first)

Note: to determine which of the above rule apply, must put when sent acceptance and rejection in chrono. order 

f. Incomplete bargaining - creates issue in 2 contexts (below) since CL requires all material terms to be agreed for an enforceable K
· Court look at factual question of whether parties intended to be bound when agreed in principal or only after further negotiations prove successful 

· If court decides incomplete bargain = enforceable K ( can fill in missing terms

(1) Agreements to agree – agreed on some but specified 1+ terms left open for future negotiation
(a) Doctrine of indefiniteness: if agreement has a major term open, shows objective manifestation to not be bound since parties cannot agree on a major term (K unenforceable)
i. Walker v. Keith/Lease renewal case: renewal rent price left open in original lease, court stated that for rent renewal term to be definite/enforceable, the term needed to be a $ amount or specify an objective method/procedure for determining the $ rent (court does not want to fill in missing term as rental price in rental agreement is major term, if can’t agree then no objective MA
· Majority CL rule

ii. Rst – backed off CL rule and more towards UCC
Rst 33 – only require terms to be “reasonable certain” (can figure if breach and appropriate remedy for breach) for K to be enforceable ( not iron-clad that open/uncertain terms = lack of MA to be bound as dependents on facts and how essential term is
Rst trend: Rst 204 – following in UCC relaxed trend; allows court to fill in missing term (even if it is essential) which is reasonable in the circumstances
iii. UCC 2-204 is looser re. open terms – courts can gap fill missing terms and enforce K if have subject matter and quantity (terms can be left open: price, mode/place/time of delivery, payment)
· UCC open price – does not prevent enforcement of K if parties intend to be bound; court can supply “reasonable price”

· if agreement states that parties do not intent to be bound less price is fixed/agreed and price is not, then no K and court will not supply a “reasonable price”

(2) Formal contract contemplated – agreed on major terms but have not executed formal written agreement yet
(a) Quake v. American Airlines/O-Hare construction case (w/ LOI saying Quake got to the project and agreed on major terms but no formal K executed; was LOI objective MA if no executed formal K)
· Quake case: LOI states “reserves right to cancel this letter” – hard to determine if there is intent to be bound – so court ask for other evidence to be submitted to determine if there is objective MA
· Hypo: LOI states Jones intent to be bound negotiated on this date as specified in bid and made good faith attempt to negotiate boiler plate terms in final agreement – easier for court to find parties did have intent to be bound 

· Hypo: LOI states that Jones reserve right to cancel this sub K agreement if parties cannot agree 100% on all K terms, easier for court to find intent not to be bound
· Look at LOI language to see if the parties have objective manifestation of assent to be bound to formal K

3 possible outcomes for LOI:

· Contract: LOI binding (enforceable K) even though no formal writing executed
· No contract: LOI not binding, no K if no formal writing executed
· Agreement to bargain in good faith in effort to reach K– LOI is a binding agreement to bargain in good faith toward a complete formal agreement
(b) Be clear in LOI about whether party intends to create an enf. K – if not sure, can always put language saying “intent to be bound to bargain in good faith towards complete formal agreement”
(c) Looking for obj. manifestation of intent to be bound 
2. Consideration

a. Two consideration tests:

(1) Rst test: BFE (bargained for exchanged) 
· Consideration = reciprocal inducement/“quid pro quo”

(a) Rst 71, 72: consideration = performance/promise must be bargained for; it is bargained for if promisor’s promise induces promise’s promise/performance (and vice versa) 
(b) Pennsy v. American Ash (Free Aggrite case): AA’s promise to supply free Aggrite induced P to take ownership of Aggrite (hazardous material with disposal costs), P’s promise to take ownership of Aggrite induces AA to make its promise (as AA save on disposal cost of hazardous material)
(c) Distinguish conditional promise: Williston’s tramp – “if you go around the corner to the clothing shop, you can buy a coat on my credit” – conditional gift, unenforceable K as going around the corner is not inducing promisor to make promise (simply a condition to the gift)
(d) Distinguish donative promise w/ consideration: hypo father by son a ring – “if you meet me at Tiffany’s, I will give you money for you to buy a ring” ( father’s promise to buy ring induces son to go to Tiffany and son’s promise to go to Tiffany’s induces father to promise to buy ring ( there is consideration
(e) Distinguish promise to make a gift: Daugherty v Salt: future gift/promissory note to child is not enforceable K and although does not question adequacy of consideration, but a “sham” recital will be deemed no consideration
(f) Hamer v. Sidway under BFE test: uncle’s promise induced nephew to forebear those activities and nephew’s forbearance induced uncle to make promise

(2) CL test: Benefit-detriment test (try not to use this test, always start with BFE)
· Consideration = legal benefit to promisor OR legal detriment to promise
· Legal detriment: promise to do something – act (or not do something - forbearance) that promise was under no prior legal duty to do (or not to do)

· Legal benefit = promisor obtains/promised something to which promisor had no prior legal right

· Hamer v. Sidway (uncle promised to pay nephew $5K if nephew doesn’t drink/smoke/gamble until he is 21) – courts used CL test and held that uncle had legal benefit (nephew refraining from doing those things made the family image better), nephew had legal detriment as he did not have a legal duty to refrain from those activities but he did ( there was consideration under CL test, enforce K
b. Adequacy of consideration

(1) General rule: Courts do not examine adequacy of consideration (unless there is little to no consideration or fake consideration, then court will question adequacy) – Rst 79
(2) Effect of recital of consideration: creates rebuttable presumption (there is consideration unless 1 part alleges that there isn’t consideration just b/c there is recital); Daugherty v Salt
· Burden of proof on party alleging no consideration to rebut the presumption of consideration 

· “sham recital” is no consideration if no money actually exchanged

(3) Exceptions: no consideration if promise exchanged for:
(a) Sham/nominal consideration ≠ Consideration
Dougherty v. Salt – stated consideration recital but no actual payment for the promissory note from aunt

But note: 

· Consideration threshold for CL option K is lower – only needs to state recital consideration for it to be enough to be enforced (don’t need the actual $ stated in recital)
· No consideration required for UCC Firm Offer: 2-205

(b) Grossly inadequate/shocking exchange with element of unfairness

Dohrmann v. Swaney/Old Mrs. Rogers case – Doctor got Mrs. Rogers to sign agreement where she will give him her apartment + $4m when she dies if doctor changed the name of his kids so that Mrs. Rogers’ last name lives on.  Doctor only added to the kids’ middle names, kids don’t use their middles names and court said this was also illusory as no way to enforce kids to use middle names and they can change it.  Court reviewed adequacy of consideration here as grossly inadequate that shocks the conscience of the court and there was unfairness (age, family, education, consulted with attorney) between parties.

(c) Past performance & moral obligation - promise given to compensate for promisee’s past performance (cannot induce present promise)
 “Past consideration” and “moral obligation” ≠ Consideration: Depression Era case re pension promised to workers laid off

Plowman v. Indian Refining – GM’s promise to pay pension to laid-off employee (company had to cut costs) but decided to pay pension b/c of employee’s past loyalty/years of service ( court found no consideration
Mills v. Wyman: D’s Son returns home sick from sea voyage when P takes him and cares for him until he dies. D hears about this afterwards and promises to pay P for it. Later D refuses to pay P. D is not bound to anything or responsible to pay medical bills because the promise was given for past consideration and moral obligation. 

· Mills Hypo: If plaintiff had written D about son’s illness on day the son arrived and D had promptly responded promising to pay for his son’s expenses there would be enf K bc now have quid pro quo.

· Mills Hypo 2: If son had been a minor, defendant would have support obligation and would have to pay for son’s care

Exceptions: 
· Rst 86 – material benefit – if person receives a material benefit from another (not gratuitously), a subsequent promise to compensate the person for rendering the benefit is enforceable
· Results in a promise being enforceable notwithstanding that there is no current BFE

· Webb v McGowin Case: Webb was pushing pine blocks down from an upper floor at work, McGowin was standing beneath where pine block would fall. Webb fell with pine block to ensure it would fall on McGowin, injuring or killing him. Webb was severly injured & McGowin promised to pay him every 2 weeks for the rest of Webbs life. McGowin dies, but his estate still has to pay Webb because there is a valid enf agreement because McGowin received a material benefit from Webb

· Not all court adopt this rule; some still follow general rule (Mills case)

· On exam, if Q states that court follows Mills case = unenforceable; if follows Webb/Rst = enforceable

· PE/Reliance
(d) Pre-existing duty (PED)
Promise to perform or performance of pre-existing duty is no consideration for new promise

Cab LAX Hypo: hired cab to take me from home to LAX for $40. Mid-way, the cab driver pulls over and ask for $100. Once at LAX, I only pay $40. There was no consideration from driver in exchange for the $100. The cab driver already had pre-existing duty to drive me to LAX, this is not consideration for the new promise of $100. 

Updated Cab LAX Hypo: if driver pulls over due to road closure and said to get to LAX, need to take toll road and will drive faster which could cause the driver to get a ticket, then there is consideration for the new promise of $100 as driver’s duty changed. 

Exception:

· Modification of K was fair and equitable in view of circumstances not anticipated by the parties when the K was made

· Example: A and B have K where A will transport lumber from B’s 2 locations at fixed price of $1000 for 4 year term. Then gas prices increased and A has losing K if does not increase fixed price. If B agrees to increase in price of $1250, enforceable K. If B does not agree, then not obligated to pay the extra $250.

· To the extent provided by statute

· PE - extent justice requires enforcement in view of material change of position in reliance on promise

(e) Illusory promises: no way to enforce promise – promise only in form/saying the words that sounds like a promise but does not require promisor to do anything (ex: promisor states “I agree to make flower arrangement if I have an inspiration and feel like it”) 

BUT promisor can still accept by performance (ex to above: promisor actually makes flower arrangement)
Marshall Durbin Foods case: Baker’s promise to stay at MDF was illusory (b/c he was at-will employee), but a promisor who makes an illusory promise can accept offer by performance; Baker accepted by continuing to work at MDF.

2 exceptions: 

i. Good Faith Fair Dealing (GFFD) limits discretion of party making illusory promise– often converts otherwise illusory promise to consideration (this term is implied in every K!)
i. Satisfaction clauses: Objective and subjective

Promisor’s duty is conditioned on being “satisfied” is not illusory, valid consideration.

Portrait painting hypo: I promise to pay $500 if you paint my portrait provided that I am satisfied with your work.  
Objective standard: if promise is based on objective standard and 20 people conclude that your painting is satisfactory

Subjective standard: if my promise was subjective standard as I want the portrait to capture as certain essence, and I honestly am not satisfied with painting, GFFD does not require me to pay (telling truth). But I lie (told my parents that I am satisfied w/ the painting) then I must pay the $500.

ii. Requirements and outputs quantity term – promise to sell “output” or buy “requirements” is not illusory
Seller’ promise to sell its outputs / buyer’s promise to buy its requirements

Example: airline A has K to buy fuel as needed to refuel plane at Nashville airport according to airline A’s requirements.  GFFD requires A to be honest about how much fuel it needs.  Fuel freighting (buying more gas at cheaper airports so that don’t need gas/only small amount needed at Nashville) is not consistent with GFFD.  
UCC 2-306(1): the requirement/output quantity term must be actual output/requirement that occur in good faith; cannot be strangely disproportionate quantity amount

iii. Ks for exclusive dealing in a specific good
UCC 2-306(2): seller has to use best efforts to be the exclusive supplier to supply goods and buyer has to use best efforts to promote its sale ( best efforts is beyond good faith

3. Reliance as a substitute for consideration 
a. Promissory Estoppel - K is unenforceable due to technical defect (ex. no consideration) try to enforce promise via equitable doctrine
1 - When no (or nominal) consideration given for promise - Rsmt 90 elements: 
(1) Promise – manifestation of intent to act/refrain from acting in specified way that promise understands promisor made commitment (can be expressed or implied)

Harvey v. Dow (family land case) – court determined that promise does not need to be expressed containing all terms, can be implied from action that intend to commit to promise

(2) Promisee’s reliance on promise was reasonably foreseeable by promisor

(3) Actual detrimental reliance (change in position; not just based on $) by promisee in reliance on promise

Katz v. Danny Dare (retirement case) – D’s promise of pension induced K to retired (K would not have retired if it wasn’t for D’s pension promise); K had a change in position (went from full time to unemployed/part-time) resulted from reliance on D’s promise to pay pension

Note: Compared to Hayes’s retirement case – Hayes decided to retire before company offered pension, the change in position occurred before gratuitous promise (promise did not induce H to retire) so no detrimental reliance for PE ( company’s promise 100% not enforceable!
Vastoler (promotion case) – V took promotion to be a supervisor based on offer w/ extra pension and employer later went back on its promise. Court allowed for PE as there was detrimental reliance (change in position) even though V got more $.  

(4) Injustice can only be avoided by enforcing promise

Rsmt 90 usual fact pattern for francisee like Pop’s/Hoffman – other party (offeree) instructed offeror to do something or not do something as offeree will acc. and offeror relied on offeree’s promise to acc. Offeree does not ultimately acc. offeror’s offer. 

Pop’s Yogurt Case – Pop made offer to lease store at Resort’s location. Pop relied on Resort’s representation that Pop will get new lease location (Resort even told Pop to not renew its lease at current location and many times assured Pop will get lease), Pop relied on Resort’s expected acc. and Resort did not acc. Pop and Resort does not have K but court awarded reliance damages to Pop based on its pre-acc. reliance (out of pocket expenses such as storage fees, new store layout fee, lost profit from its current location). Did not ask for speculative damages ($ would’ve received from new location) as court might think Pop is over reaching and no award damage. 

PE Remedies – not making K enforceable but making the promise enforceable

· can grant K remedies if thinks that’s the only way injustice avoided

· restitution 

· damages

· specific relief measured by the extend of the promisee’s reliance rather than terms of promise

If made gratuitous promise to donate to a charity, and later negates promise, charity can seek the donation and does not have to show proof that the promise induced action/forbearance.

2 – enforce Option K – Rst 87(1):

An offer is binding as option K if 

(a) is (i) in writing and signed by offeror, (ii) recites a purported consideration (recital) for making the offer, and (iii) proposes an exchange on fair terms within reasonable time (recital amount doesn’t need to be paid to be enforceable) 

Note: Berryman v. Kmoch case – P was selling property D was interested in; in the K formation there was a recital of consideration but $10 never paid. Court held no ENF k, because no true consideration. Also held PE did not apply because D did not detrimentally rely on this alleged K; the things he did in prep to buy the land were not required by P and were really only to help himself. P also revoked offer before D tried to accept. Generally, recital suffices as consideration, unless rebutted as is the case here 
(b) is made irrevocable by statute – UCC 2-205 (firm offer)
Note: If option K enforceable, makes underlying offer irrevocable! In Kmoch case, since option K was not enforceable, can revoke underlying offer.  

3 – Pre-acceptance reliance (usually construction bid GC/sub) – Rst 87(2):

Construction bid fact pattern: GC solicits bid from subs and uses the lowest sub bid in GC’s bid for project (GC and sub don’t know if will get the project until after project owner selects GC bid)

Rsmt 87(2) elements:

· offer is binding as an option to extended necessary to avoid injustice if:

· offeror made offer

· offeree’s pre-acc reliance on offer was reasonably foreseeable by offeror; and 

· there was action/forbearance by offeree

Majority view – Drennan Case (protects GC – makes sub’s bid irrevocable until GC is awarded) 

GC has pre-acc. reliance on sub’s bid and uses it in its bid, GC’s pre-acc. reliance makes the sub’s bid irrevocable until receives project award.  If GC doesn’t use the sub’s bid, then there is no reliance and that sub can revoke bid.  Note: when GC uses subs bid, is not acceptance, just makes sub’s bid irrevocable.  GC needs to acc. after project rewards GC with bid and GC can acc. sub’s offer and form K w/ sub.

Elements of 87(2): offeror made offer (sub made bid to GC); offeree’s pre-acc reliance foreseeable (sub knows that GC will rely on its bid if it is the lowest); action by offeree (GC uses sub’s bid in its bid) – makes offer irrevocable (but this is not acceptance so no K!)

However, sub can revoke offer if: (i) sub’s bid expressly states that sub can revoke anytime before acc, (ii) if GC engages in bid shopping or copping, (iii) GC should have known/knew sub’s bid contained obvious mistake (note: small nonobvious mistake like the one in Drennan does not allow sub to revoke)
Minority view – Baird Case
 (protects sub) – sub can revoke offer 

b. Restitution/Unjust Enrichment – outside of K law
unjust enrichment (action) + restitution (remedy)

Goal of restitution is to restore the party that conveyed the benefit since other side kept benefit – either give benefit back or pay for it
Various terms developed to imply a contract, where there is no “express” contract (i.e., no contract based on WORDS that indicate the parties’ mutual assent to be bound).

Example express K: A is sitting on his deck eating, when B comes along and offers to mow A’s lawn for $25.  “Proceed,” A said between bites; “I promise to pay.” agreement is entered into by express words, oral or written

1. Historical forms of actions:  Common counts (standardized forms of pleading) developed for CENSENSUAL transactions in which a PROMISE WAS MADE.

Assumpsit (where person who received goods or services promised to pay a “sum certain” for them).

Two specific common counts later were absorbed into the general action of assumpsit:

Quantum Valebat: for recovery of value of goods delivered, where the sum was unliquidated (i.e., uncertain)

Quantum Meruit: for recovery of value of services delivered, where the sum was unliquidated (i.e., uncertain)

Under a theory of “implied promise,” assumpsit expanded to cover NONCONSENSUAL transactions in which NO PROMISE WAS MADE IN WORDS.  

A promise could be implied in two ways: 

(1) “Implied-in-fact:” based on the conduct of the parties, e.g., where the law implies a promise to pay a reasonable amount for services requested.

A is sitting on his deck eating, when B approaches with his lawnmower.  From their past dealings, A knows that B charges $25 to mow the lawn. B looks at A inquiringly, and A nods.  B cuts the lawn.  A refuses to pay.  B sues.  Does he win? Yes ( Here, the K is implied in fact from conduct.

(2) “Implied-in-law:” A legal fiction, created in the absence of evidence (words or conduct) of actual mutual assent by the parties, to prevent unjust enrichment. 

2. To eliminate confusion between “implied-in-fact” and “implied-in-law” contracts, Corbin favored use of the term “quasi-contract” instead of “contract implied in law” or “implied-in-law” contract.

3. ALI in 1937 substituted the broader term “restitution” for the more specific term “quasi-contract” in the Rst [FIRST] of Restitution.  
ALI’s reasoning:  Restitution is based on “unjust enrichment,” not based on contract; and Remedy in quasi-contract action is limited to “legal” remedy (i.e., damages), but restitutionary recoveries can take the form of “equitable” remedies (e.g., “constructive trust” or “accounting”).

Hypo: A suffers serious injuries in a car accident.  B, a doctor, is driving by, stops, and performs emergency medical services. A never regains consciousness and dies, in spite of B’s best efforts to save A’s life. Is A’s estate liable to B for the value of the benefit received as a result of B’s efforts?  Yes ( K is implied in LAW (aka “quasi-contract”).  Although legally, NOT a true contract but based instead on the law of restitution, which seeks to prevent unjust enrichment

Elements:

· Plaintiff must have conferred a benefit on defendant

· Defendant must know of the benefit

· Defendant must retain the benefit

· Unfair for defendant to retain the benefit without paying fair value for it 

· Note: last element has 2 parts: unfair to retain + without paying fair value for benefit

· P must intend to be compensated ( not a “good Samaritan”

· cannot recover in restitution because the Good Samaritan is assumed to confer the benefit gratuitously (did not expect to be paid); thus it is not unjust to allow the party who was benefitted to keep the benefit without compensation

· generally, professional performing services expects to be paid so professional is not a good Samaritan and entitled to recover “reasonable fees”
· P must not be an “officious intermeddler” - had opportunity to bargain but did not bargain 

· example: A is an expert violinist and decided to play violin outside B’s open window.  B is relaxing inside her house and hears A’s music.  A then ask B to compensate as A conferred benefit on B

Restitution – protection of another’s life/health (Rsmt 20): 

· A person who performs/supplies or obtains professional services required for the protection of another’s life or health is entitled to restitution from the other party as necessary to prevent unjust enrichment, if circumstances justify the decision to intervene w/o request 

· Unjust enrichment measured by reasonable charge for services, not professional normal fees

Example: A suffers serious injuries in car accident and is unconscious. B is a doctor and stops to perform medical emergency services on A w/o A’s request. A dies despite B’s best efforts. A’s estate is liable to pay B for medical emergency services performed.  B is not a good Samaritan as B provided professional services he normally would provide in its profession and he charges for his services.  A would need to pay B for reasonable fee, not B’s normal doctor fees. 

Pelo Case: Guy is involuntarily committed to hospital and gets bill.  Hospitals can recover reasonable charges for medical services provided to a patient who is involuntarily hospitalized, under state law, while suffering from mental incapacity. Same result if the patient were unable to legally consent because the patient is unconscious.

Restitution – protection of another’s property (Rsmt 21):

· A person who takes action to protect another’s property from harm is entitled to restitution from other as necessary to prevent unjust enrichment, if circumstances justify the decision to intervene w/o request

· Unjust enrichment measure by the lessor or:

· Loss avoided or

· Reasonable charge for services provided

Example: A seems B’s farm is on fire and B isn’t home. A take B’s farm animal into its home and cares for them (feed then and incur out of pocket expenses). B did not request this from A. A is entitled to costs for taking care of B’s animal to prevent unjust enrichment.

Example: Garage, at the direction of police, tows and stores a stolen car for 10 months while owner is located (and insurance paid owner’s claim); garage can recover from the insurance the lesser of (1) its reasonable and customary charges for towing and storing the car or (2) the value of the car.

Commerce Partnership v. Equity Case: GC engaged sub to do work for owner. GC did not pay Sub so Sub tries to get payment from Owner. Court ruled that since Owner paid GC for work, Owner is not liable to Sub (if Owner did not pay, then might be liable to pay Sub).  To recover from Owner, Sub must: 

(1) exhaust its remedies against GC and

(2) show that owner received benefit w/o paying anyone, including GC

c. “Promissory Restitution”/Material Benefit – exception to general rule
i. General rule: past consideration and moral obligation is not consideration to enforce promise
a. Past consideration case example: Plowman (depression case) – company lays off worker to cut costs and promised to pay ½ salary based on workers’ loyalty and past work – no consideration, unenforceable

b. Moral obligation case example: Mills. v. Wyman – Mills cared for Wyman’s adult son when son was sick. Wyman promised to pay Mills but then retracted promise. Court held Mills and son did not have BFE (no bargain) for Mills to perform services. Further, dad did not get direct benefit from Mill’s services (son did) and since son is an adult, dad does not have legal support obligation for son. Although disgraceful for dad to retract promise, but dad’s promise unenforceable as no consideration as Mills’ moral obligation to care for son was not valid consideration for Wyman’s returned promise.
ii. Exceptions:
a. In exceptions, there was originally BFE for enforceable K but due to some legal issue (ex. statute of limitation) makes original K unenforceable.  Then original promisor voluntarily makes new promise to pay for original promise and this renews promisor’s original obligation and makes new promise enforceable. 

b. Rst exceptions: 

i. A promise to pay a debt barred by the statute of limitations

ii. promise to pay debts previously discharged in bankruptcy, 

iii. debts incurred by infants/minors

iv. material benefit rule – not all courts adopted this (if Question states jurisdiction follows Mills case, then this is not adopted and promise not enforceable)
If a person receives a material benefit from another (although did not request it), other than gratuitously, a subsequent promise to compensate the person for rendering such benefit is enforceable. Promisor’s subsequent promise to compensate affirms services rendered and carries presumption that previous request for promisee’s services was made.
(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

Example: A saves B’s life in an emergency and is totally and permanently disabled in so doing.  One month later B promises to pay A $15 every two weeks for the rest of A’s life, and B makes the payments for 8 years until he dies. (Webb case) ( The promise is binding under this Section

Webb v. McGowin Case – Webb saved McGowin from suffering severe injury (possibly death) and Webb was severely injured (crippled for life). Court held that saving McGowin’s life was more valuable than any financial aid. Life can be measured in $ (have health/life insurance, doctor’s charge fee for professional service to preserve life). McGowin had material benefit when Webb saved his life so promise to pay Webb enforceable. Also, McGowin’s promise to pay Webb affirms that Webb saving McGowin was requested by McGowin.
(2) A promise is not binding:
(a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched 

(b) [or] to the extent that its value is disproportionate to the benefit.

Example: A gives emergency care to B’s adult son while the son is sick and without funds far from home.  B subsequently promises to reimburse A for his expenses. (Mills case) ( The promise is not binding under this Section as adult son received benefit, not B.

Note: a promise to pay an additional sum for an existing obligation is not enforceable ( refer to LAX cab ride hypo.

B. Defenses

General rule: oral k are enforceable (writing not essential element) except for exceptions in SOF
1. Statute of Frauds 

a. If the Statute of Frauds (SOF) applies and is not satisfied, the contract is voidable by the defendant, which renders the contract unenforceable by the plaintiff.

b. Outside of SOF = oral K enforceable (ex: exception takes K outside of SOF, exception makes oral K enforceable)

c. Within SOF but not satisfied and no exception = oral K unenforceable (SOF defense)

d. The SOF is a “defense” that can be asserted by a defendant in a contract suit. Defendant does not want K to be enforced.
(1) For a defendant to prevail on a SOF defense (SOF bars oral K enforcement) the defendant must show:

(a) The alleged contract is “within” the Statute of Frauds; and
(b) The SOF is not “satisfied” (writing no satisfied or no writing) and
(c) No SOF exceptions apply.

(2) The defendant’s SOF defense will not be successful (SOF no bar to K enforcement) if the plaintiff can counter:

(a) The alleged contract is not within the SOF, or
(b) The SOF is satisfied (writing satisfied), or
(c) A SOF exception applies.

e. Background on the SOF.

(1) The original English SOF dates back to 1677. The English Parliament was concerned that unscrupulous parties could fraudulently assert that they had entered into oral contracts. The requirement of a writing signed by the party to be bound was adopted to prevent such fraud.

(2) The SOF (like other contract law “formalities”) serves several functions:

(a) Evidentiary:  to provide evidence that the parties actually entered into a contract, and thereby reduce the risk of perjured testimony regarding spurious oral contracts.

(b) Channeling:  to “mark” the enforceable promise and provide a simple external test of enforceability.

(c) Cautionary:  to make parties aware that they are entering into a formal, legally significant agreement to which they will be bound.

(d) Makes parties take contracting seriously

Formality similar to: seal, consideration

(3) In the U.S., states adopted the SOF. Each state has its own general SOF. In addition, other specific rules in state statutes may require that certain types of contracts be in writing. 

(4) The English Parliament repealed most of the SOF in 1954, noting that the SOF can be used offensively by unscrupulous parties, to allow them to back out of bad deals that they made orally. 

(5) In interpreting state SOFs, courts implicitly try to achieve justice; for example, a court may interpret the categories of contracts that are subject to the SOF narrowly to be fair to a credible plaintiff.

(6) In interpreting state SOFs, courts have developed the analogue of a “common law” of the SOF. 

(a) The Rst (2d) of Contracts includes a SOF chapter (§§110-150).

f. Three big questions to ask in analyzing a SOF issue:

(1) Is the alleged contract one of the types of contracts that is “within” the SOF?

(2) If the type of contract initially is within the SOF, was the SOF “satisfied” by a “writing” “signed” by the party to be charged (i.e., the party against whom enforcement of the K is sought).

(3) If the type of contract initially is within the SOF, and the SOF was not satisfied by a writing, does an “exception” to the SOF take the alleged contract “outside” (aka “without”) the SOF?

[image: image1.png]



(I) Determining whether a contract initially is “within” the SOF.

a. An alleged contract initially is within the SOF if it is one of the types of contracts that are specified as being within the SOF.

b. Rst §110 provides that the following types of contracts are within the SOF:

a) Ks for the sale of an interest in land/real estate (most states include leases longer than a year);

b) Ks that cannot be logically performed within one year of making the contract; 

c) Ks to be secondarily responsible for the debt of another (surety/guaranty);

d) Ks made “upon consideration” of marriage; and

e) Ks of estate executors or administrators of to perform decedent’s obligations.

c. More on the “one-year” category of contracts that are within the SOF:

1. A contract that, by its terms, cannot be logically performed within a year of its making is within the SOF.

2. This category includes any contract -- regardless of the duration of the performance -- in which the performance cannot be completed within a year of making the contract.

i. Example: On October 1, 2016, B enters into an oral contract with Forum Productions. The contract provides that B will give a 3-hour Halloween Night music performance at the October 31, 2017. The contract is within the SOF.

ii. Although contracts to perform services are common examples of this category, a contract can be within this category regardless of the specific subject matter of the contract.

3. Many courts apply the “one-year” SOF rule narrowly; a contract is within the SOF only if it is logically impossible for the contract to be completed within a year from the making of the contract.

Examples:

i. An employment contract with a 5-year employment term is within the SOF. 

ii. An employment contract with a “lifetime” employment term is not within the SOF; the contract would be completed within a year if the employee died within a year.

iii. A contract to pay a commission upon the completion of construction of a chemical plant in Saudi Arabia is not within the “one-year” SOF rule, despite the fact that it took nine years to build the plant.

iv. A more extreme example: A contract to transport a civilian to Mars in a privately owned spaceship is not within the SOF despite the fact that the odds of such a contract being completed within a year are almost zero – because it is logically possible (although perhaps not factually possible, using a reasonable person standard) that the contract could be completed within a year. 

v. Contracts of no duration or indefinite duration are not within this category.

vi. If a contract otherwise is within the “one-year” SOF rule, the ability to terminate the contract within a year does not take the contract outside the SOF. Still need writing.
vii. Majority of court holds that where one party has completely performed under K where other party’s performance cannot be completed within 1 year, the K is taken outside of SOF and can be enforced by party who has completed performance, even if oral K. 

i. Example: A and B have oral K where A promises to delivery a load of wood to B in 2 batches (1 month from now and 3 months from now) and B will pay 18 monthly payments of $30 to A. 

1. Once A completed delivery of both batches, completed performance and K taken outside of SOF and oral K can be enforced against B

2. If A only completed 1st batch delivery, no part of K enforceable.
Hypos:

i. On Sept. 20, 2018, Star promises Network that Star will appear on a 1-hour live show on Oct. 1, 2019.  K is w/in S of F bc it cannot be performed w/in 1 year of day the K was made.  Fact that the actual performance will take only 1 hour is irrelevant.

ii. On 9-1-2011, O (in a BFE) promised A that O would pay A $25,000 when A’s husband dies.  A’s husband died on 9-20-2019.  This K is NOT within the 1-year rule; when the K was made, it was logically possible that the K could be completed within 1 year. The fact that K was not completely performed within 1 year is irrelevant (majority rule).

d. UCC § 2-201 provides that contracts for the sale of goods for $500 or more are within the SOF. 

i. UCC revisions would increase $500 threshold to $5,000, but states have not yet adopted the new rule.  
ii. If blended K for goods and services, if price for goods and services separated, use the price for goods to determine if under $500. If blended price, use the total price (if K falls under UCC laws).

(II) A “writing” that “satisfies” the SOF.  

a. Under the common law, enforcement of the contract requires a writing signed by the party to be charged (i.e., the person against whom enforcement in the case is sought).  The writing must identify the parties, the subject matter and the consideration given by both parties. If the writing only describes one side of the contract, it’s not satisfactory under the SOF.  

b. Restatement and common law rules.

i. Restatement rules:

a) Rst § 131 
i. a writing

ii. signed by party to be charged

iii. reasonably identifies the subject matter of the contract, 

iv. is sufficient to indicate that a contract made between parties, and

v. states with reasonable certainty the essential terms K (often problematic, if essential term omitted in writing, then writing may not satisfy SOF)
b) Rst § 132: “The memorandum may consist of several writings if one of the writings is signed [by the party to be charged] and the writings in the circumstances clearly indicate that they relate to the same transaction.

c) Rst § 133: “[T]he SOF may be satisfied by a signed writing not made as a memorandum of a contract.”

ii. Common law rules regarding what constitutes a sufficient “writing.”

a) There is no particular formality needed for the writing as long as it contains the statute’s minimum content and signature.

b) The writing and signing do not need to be made with the specific purpose of evidencing the contract.

c) The writing does not need to be the joint product of the parties or even delivered to the other party.  

i. It could be an internal memo or a document written for some other purpose, even a diary.

d) The writing does not need to be prepared at the time of contracting.

e) Writing can be a compilation of multiple writings that relates to same transaction w/ at least 1 part signed by party to be charged and parts tgt stating essential K terms.

Crabtree v. Elizabeth Arden Case: writings in case are 2 payroll cards w/ salary increase schedule (signed by agents of company but missing employment terms) and 1 unsigned memo written by Elizabeth Arden’s secretary and contains salary increase schedule and employment term (“2 years to make good”).  Court held 3 docs tgt had essential terms, signed by party to be charged, all 3 docs reference same transaction (Crabtree’s employment, evidence intent of both to an employment K, and 3 docs tgt contain essential terms.  Applied majority rule.
Majority rule: if only a doc signed by party to be charged and rest not signed and docs all for same subject matter/transaction and tgt contain essential K terms, court allow oral testimony to show connection between docs and writing satisfies SOF

Minority rule: if only a doc signed, then that signed doc must specifically reference rest of unsigned docs.

iii. Common law rules regarding the requirement that the writing be “signed” by the party to be charged.

a) To defeat a SOF defense, a party trying to enforce the contract must establish that the party to be charged personally signed the writing or signed the writing through the authorized action of that party’s agent.

b) Some contracts will be enforceable against one party, but not against the other, due to the signature requirement.

c) A signature is any mark or symbol placed by the party on the writing with the intention of authenticating it (e.g., initials, letterhead, logo).

d) An electronic signature (ex. email signature block) qualifies as a signature under the SOF.  If communication is electronic, it’s signed! 
e) If the evidence includes multiple pieces of paper or records: 

i. Most courts just require that the various parts of the writing all seem to refer to the same transaction and that one part of the writing is “signed” by the party to be charged.

ii. Some courts require that the signed part of the writing refer specifically to the unsigned parts of the writing.







Hypo: Is K enforceable by A against B?

A orally agrees to sell B his car for $6k. A sends B a letter saying, “Glad you‘re buying my car. $6k is a fair price. As we agreed, I’ll deliver it to you next Friday.  /s/ A.”  B changes his mind & refuses to accept delivery or pay.  A sues B.  

K unenforceable against B – B did not sign (incorrect party signed). B can use SOF defense and win:

· K is w/in S of F (sale of goods for $500+) 

· Writing specifies a quantity, subject matter, and evidences a sale was made, 

· But the writing was not signed by the party against whom enforcement is sought, B.  

· B wins by asserting SOF as an affirmative defense
c. UCC - § 2-201:  
a) Requires:

i. a writing
ii. signed by the party to be charged 
iii. sufficient to indicate that K for sale made between the parties
iv. writing must contain a subject matter and a quantity term (exception: both are merchants!)
Note: writing is not insufficient b/c it omits or incorrectly states terms agreed in K; K only enforceable for the quantity stated in writing. 

b) UCC exception to writing is the Merchants Confirmation Exception (see below).

c) KCP note that the SOF requirements under UCC are “minimal.”

d) § 1-201(b)(43): “‘Writing’ includes printing, typewriting, or any other intentional reduction to tangible form [includes electronic records that are retrievable and printable]. ‘Written’ has a corresponding meaning.”

e) § 1-201(b)(37): 

i. “‘Signed’ includes using any symbol executed or adopted with present intention to adopt or accept a writing.”

ii. Initials or printed letterhead is sufficient.

f) § 2-305 provides UCC rules for filling in a missing price term.

 (III) Exceptions that take an alleged contract outside the SOF.

K initially w/in SOF but exception takes K outside SOF so SOF does not bar enforcement.  Reason for exception are (1) circumstances tend to show K made and (2) protect party that detrimentally relied 

A. Restatement/CL exceptions

1. Part performance/reliance regarding contract for the transfer of an interest in land (ONLY land – narrow); specific performance is remedy granted by court as land is considered unique subject matter
a) Beaver v. Brumlow - Court in Beaver says unequivocally referable test means that “an outsider, knowing all the circumstances of the case except for the claimed oral K, would naturally and reasonably conclude that a K existed regarding the land, of the same general nature as that alleged by the claimant.”

i. 2 factors: (1) taking possession of property, and (2) make valuable/permanent/substantial improvement to land.

ii. In reliance on the oral K, (1) took possession of the property, (2) Buyers cashed out their retirement plans and spent $85,000 improving the property (valuable/permanent/substantial), and Sellers knew and implicitly consented to Buyers’ actions.

iii. Court refused to invalidate the oral contract on “mechanical” S of F grounds.

iv. Court affirms lower court remedy of specific performance.

g) Rst

i. Rst rejects the “unequivocally referable” test.

ii. Rst § 129: K for the transfer of an interest in land enforced notwithstanding failure to comply with the SOF if (1) party seeking enforcement “changed position”/detrimental in reliance , and (2) reliance is reasonable, and (3) injustice can be avoided only by specific enforcement.

2. Promissory estoppel – general applicable (not just to sale of land)
i. Rst § 139 provides: 

(1) A promise that promisor should reasonably expect to induce action/forbearance by promisee (or 3rd person) and induce the action/forbearance is enforceable notwithstanding the SOF, if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be limited as justice requires.

(2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:

(a) the availability and adequacy of other remedies, particularly cancellation and restitution;

(b) the definite and substantial character of the action or forbearance in relation to the remedy sought;

(c) The extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;

(d) the reasonableness of the action or forbearance;

(e) the extent to which the action or forbearance was foreseeable by the promisor.”

b. Alaska Democratic Party v. Rice 
i. Greg was incoming chair elect promised to hire Rice although Party told Greg cannot hire Rice. Rice quit job and moved to Alaska. This was a case of 1st impression and court used Rst and Rst became law in Alaska.
ii. Applying Rst factors above: 

i. (b) ( Rice quit her job and moved to Alaska where the job market for a similar position is poor so might have to move back.  

ii. (c) ( normal person does not quit a stable job and move to Alaska unless offered and accepting job in Alaska. 

iii. (e) ( Greg seemed to have authority to making hiring decisions and reasonable to know that Rice take job offer and move to Alaska since job is there.

3. Rst § 130 provides an exception to the “one-year” SOF rule if the plaintiff has completed her performance.  Majority of court holds that where one party has completely performed under K where other party’s performance cannot be completed within 1 year, the K is taken outside of SOF and can be enforced by party who has completed performance, even if oral K. 

Example: A and B have oral K where A promises to delivery a load of wood to B next week and B will pay 18 monthly payments of $30 to A.  Once A delivers the load of wood, completed performance and takes K outside of SOF and enforceable against B.

Example: A and B have oral K where A promises to delivery a load of wood to B in 2 batches (1 month from now and 3 months from now) and B will pay 18 monthly payments of $30 to A. If A only completed 1st batch delivery, no part of K enforceable.  Once A completed delivery of both batches, most courts hold that A has completed performance and K taken outside of SOF and oral K can be enforced against B
B. UCC exceptions to the SOF:

1. UCC § 2-201(2): Merchants confirmation exception.

a) In a transaction between merchants where one merchant orally places an order and the other sends a written confirmation, which is signed and states the quantity, SOF is satisfied for both (even though the ordering merchant hasn't signed and is the party to be charged) if the ordering merchant does not object to the confirmation within 10 days.  Writing satisfied and both lose SOF defense; either side can enforce oral K against the other.
b) § 2-201(2) requirements for a writing to be enforced against the party who did not sign it:

i. Both parties are “merchants”;

(a) § 2-104(1): Merchant is a person who (1) deals in goods of the kind on reg basis, or (2) by his occupation holds himself out as having knowledge of skill peculiar to the practices or goods involved in the transaction, or (3) to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill.

ii. Within a reasonable time of the oral K, one of the parties sends a written confirmation to the other,

iii. Which is “signed” by the sender and otherwise satisfies SOF as against the sender (§ 2-201(1));

iv. The recipient has reason to know its contents; and

v. The recipient does not give written notice of objection to it within 10 days of receipt.

Note: if recipient does provide written notice within 10 days clearly disaffirm K, then recipient preserves SOF defense. 

Hypo: 

· Cheese Co. (“CC”) phones in an order for a $8k cheesemaking machine from Whiz Inc.; Whiz accepts during phone call. Whiz sends CC a written confirmation, signed by Whiz’s agent, confirming CC’s promise to pay $8k.  

· Now K can be enforced against Whiz but not against CC (CC didn’t sign).

· CC receives the confirmation and does not give written notice of objection within 10 days.  

· Now both parties have lost their SOF defense;

· Neither can use S of F to prevent enforcement.

If one side is a consumer and the seller sends written confirmation. The WC alone does not make referenced agreement enforceable against consumer regardless whether consumer provides written objection w/in 10 days.

2. UCC § 2-201(3)(a): “specially manufactured goods” exception - where the seller has begun to make specially manufactured goods for the buyer (and not suitable for sale to others in seller’s ordinary course of business)
3. UCC § 2-201(3)(b): “party admits” exception - where the party charged admits “in his pleading, testimony or otherwise in court” that a contract was made.

Purpose of SOF is to prevent fraud and evidence a K, if party already admits there is K, then no need to apply SOF

4. UCC § 2-201(3)(c): “UCC part performance” exception - Payment for goods has been made and accepted, or goods have been delivered and accepted.

Example: I enter into K to sell 5 identical flower arrangements. I deliver 1 arrangement and 1 arrangement is paid for. SOF does not bar enforcement for this 1 arrangement ( Issues: whether receipt of payment for 1 of the 5 arrangement mean part performance exception for all 5 ( Depends on wording of K. 

If 1 K for 5 identical assortment and 1 shipped and paid, evidence of K for 5.  

But if 5 separate K for 1 order of 5 arrangements, then 1 shipped and paid for may not be for all 5. 
Buffalo Case (tobacco barns): Buffalo made oral agreement to buy 5 barns from Hart for $20K and paid in installments of $5k/year. B took possession of barns but didn’t move barns from Hart’s land. B found buyer to purchase barns. B gave check (made to Hart, for $5k, memo line stated “payment for 5 barns”, signed by B). Hart took check and next day ripped check and gave back to B. Hart sold barns to B’s buyer.
This falls w/in SOF (good over $500) so need writing that satisfies SOF. Writing was not signed by Hart (B trying to enforce oral agreement against H) so writing not satisfied. But court said part performance exception applicable.  
Although 1 check, it was for all 5 barns. B’s check was for ¼ payment of 5 barns (not payment for 1 barn and $1K of 2nd barn).  Note: if installment payment was $4K, then H could have argument that only buy 1 barn at a time, so not part performance of K to purchase all 5 barns.

B made payment for barns by giving check to H. H accept B’s check when she took possession of check from B (does not matter that Hart did not deposit check) and she waited a few days before giving ripped check back to B. B already had possession of goods.

Part performance only takes the part that has been performed outside of SOF so K only enforceable with respect to the goods which payment has been made and accepted OR which have been received and accepted.  

Example: A and B have oral K for A to sell 800 tons of grape for $1000.  A delivers 100 tons of grapes to B and B accepted. B refused to accept any additional grapes. K only enforced with respect to goods that were received and accepted.  So only the first shipment of 100 tons will be enforceable and B must pay for that shipment but not the rest.

Note: if looking for writing that satisfied SOF, ask your client if s/he made payment (partial or full)? If payment by check, see if other party signed check (if signed, then SOF satisfied).  If payment by wire, was there wire instructions w/ details (if there is, SOF satisfied).

Open Qs re interaction of UCC & CL S of F Rules

· Unclear whether 1-year CL rule applies to UCC sales of goods.

· i.e., it’s unclear whether UCC §2-201 displaces the CL SOF or supplements it.

· If a sale of goods cannot be performed w/in 1 year:

· if K price < $500, unclear whether K is subject to CL SOF;

· if K price ≥ $500 , unclear whether the K would have to satisfy the requirements of both UCC §2-201 and CL.

· Unclear whether PE can be used to enforce a K for the sale of goods that fails to comply with §2-201. (Majority view is that PE can be used with UCC.)

· If UCC sale of goods and cannot find UCC exception, fall back on Rsmt PE exception – follow majority view

2. Lack of competency to contract (status defects)
a) Minority, aka “Infancy” incapacity 

· Minor – someone who has not reached age of majority (usually 18)

· General rule: K of minors (“infants”) 

· are voidable and 
· subject to be disaffirmed by the minor either: 

· before attaining majority or 
· within a reasonable period after attaining majority
· Traditional version of infancy doctrine: 

· Minor can disaffirm or avoid the K (usually ask for rescission) even if 

· there has been full performance and 

· minor cannot return what was received.  

· Minor must return (“restore”) goods that minor still possesses.

· But no setoff requirement ( minor not required to make restitution for decrease in value of subject matter of K

· Modern Setoff Rule

· Where K is voidable by a minor, the minor can recover the amount actually paid minus setoff.

· Setoff = reasonable compensation for use of, depreciation, and willful or negligent damage to the good, while in the minor’s possession.
· Modern “Setoff Rule” applies where

· “the minor has not been overreached in any way, and 

· there has been no undue influence, 

· the K is a fair and reasonable one, and 

· the minor has actually paid money on the purchase price, and taken and used the article purchased,”

· If these requirements are not met, the setoff rule does not apply.
· Dodson v. Shrader (minor truck case): minor (Dodson) bought truck for $5k and wanted to rescind K based on minor defense.  While case was pending with court, truck was hit and only worth $500. Court followed modern setoff rule and K could be rescinded but full recovery by Dodson subject to deduction for (1) minor’s use of merchandise, (2) minor’s use of the consideration he or she received under K; or (3) depreciation/deterioration of consideration in minor’s possession.  Dodson can void K (absent fraud, bargaining misconduct) but had to pay for depreciation in value of truck. 
· Rst: before age of majority (18), minor can only enter into voidable K (unless statute provides otherwise) and upon reaching age of majority, must act within reasonable time to disaffirm K (or else deemed to have affirmed K)
· Vendor’s ignorance of the minor’s age is no defense to the minor’s disaffirmance.

· Minor’s ability to disaffirm may be restricted if the minor engages in tortious conduct such as misrepresentation of age or willful destruction of goods.
· Exceptions to general rule:

· (1) Necessaries – reasonable value of “necessaires” purchased by minor

· Recovery for counterparty is based on restitution rather than K enforcement
· “Necessaries” include items required to live, such as food, clothing, shelter
· (2) Emancipated minors

· Ex: entered military service; no longer living with parents; married
· (3) Tortious conduct by minor

· Ex: minor used fake ID to purchase item (misrepresentation)

· (4) cash sales 

· Ex: minor buyers a candy car for $1 and eats it, minor can disaffirm the K but must pay restitution for harm of good or $1

· Pre-injury release agreements re minors

· Courts are split on whether minors can disaffirm pre-injury exculpatory agreements signed by the minor’s parent.

· Post-injury settlement agreements on behalf of minors

· Typically involve the execution of a release of the minor’s claims after minor is injured ( ask minor to enter into settlement agreement to release any claims).  

· Generally require court approval and may not be later disaffirmed by minor later.
b) Mental incapacity
· Rst General Rule: A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect

· he is unable to UNDERSTAND in a reasonable manner the nature and consequences of the transaction, OR
· tradition cognitive test
· he is unable to ACT in a reasonable manner in relation to the transaction and the other party has reason to know of his condition
· modern volitional test
· and the other party knew or had reason to know this was the case
· meet the above requirements, need either medical evidence or expert testimony 
· The party seeking to avoid the K, asserting defense of incapacity, has the burden of proof on incapacity
· Set-off is required for the incapacity defense 
· When the other party has already performed -  the rule is that if the other party didn't take advantage of the incompetent and had no reason to know of the incompetence, the contract is only voidable if the incompetent can make restitution.
· Rst: “Legally incompetent” person who has a court-appointed guardian or conservator lacks capacity to K.

· If guardian has been appointed to someone due to mental illness, that individual has no capacity to enter into K and any K entered into by the individual under guardianship is voidable by the guardian 

· Restitution s required for the use of the good or service if 

· (a) K was for necessities; or

· (b) non-incapacitated person neither knew or should have known of the individual’s incapacity at the time of K

· Rst: K is voidable if party has reason to know that, due to intoxication, counterparty is unable to understand the transaction or act in a reasonable manner.
· Rst Exception: 

· Where:

· the K is made on fair terms and 

· the other party is without knowledge of the mental illness or defect, 

· the power of avoidance under (general rule) terminates to the extent that avoidance would be unjust because

· the K has been [partly or fully] performed or 

· the circumstances have so changed.

· Court may grant relief as justice requires
· CL majority rule: a party rendered incompetent under cognitive test due to alcohol or drug use at the time of making the K is able to disaffirm K to the same extent as all other classes of mental incompetents, regardless of the other party’s knowledge of the incapacity (regardless whether the intoxication is voluntary or involuntary)
· Sparrow v. Demonico (sisters finding out home): D asserted she was sole owner but S asserted she had 50%. Through mediation, S and D entered into settlement agreement. When S filed suit to enforce settlement agreement, D used mental incapacity defense stating that at time of settlement agreement, she was mentally incapacitated. 
· Court stated that mental incapacity can be demonstrated under the older “cognitive” test or the newer “volitional” test. But D did not provide medical evidence.
· Mental incapacity requires medical evidence or expert testimony as to the nature of the mental incapacity and its effect on decision-making. 

· Conclusions of a lay motion judge are insufficient to establish mental incapacity. 

· Mental incapacity does not have to be permanent. Temporary mental incapacity can suffice.
· Compare traditional rules on minority vs. mental incompetency
· Minor generally can disaffirm even if restoration cannot be made, but

· Mentally incompetent person is required to make restoration to the other party unless special circumstances are present.

· Rationale for general setoff requirement:

· There are varying degrees of mental incompetence

· Mental incompetence may be less complete incapacity than infancy
· Additional reasons why mental incapacity rules are much stricter than “infancy” incapacity rules:

· Parties to a K may fraudulently claim mental incapacity to avoid contractual obligations.

· Parties to a K may, in good faith, mistake their own emotional distress for mental incapacity.

· Age can be ascertained objectively (for the “infancy” incapacity defense), but mental state is more difficult to ascertain and often involves more subjectivity.
3. Bargaining misconduct (process defects) 
Hard bargaining does not = bargaining misconduct ( need to figure out when hard bargaining turns into bargaining misconduct
a) Duress 
(1) Physical compulsion – “gun to head” 

(a) If a party enters into a K solely because she has been compelled to do so by the use of physical force, the K is “void.”   

(b) Example: 

i. A says to B, “sign this K or I will shoot you.” 

ii. Even if B signs, K cannot be enforced by A or B.  

iii. A & B have no legally enforceable agreement. 

iv. The K is void (i.e., no enforceable K ever; no possibility of ratification; no need to disaffirm)

(2) Improper threat (includes economic duress) – “Totem Marine Test” (CL test)
(a) If a party enters into a K

i. because of an “improper threat” 

ii. that leaves the victim with no reasonable alternative but to assent to the proposed deal, 

iii. the contract is voidable by the victim.

(b) Voidable: K is binding unless disaffirmed and may be expressly or implicitly ratified by the purported victim.
(c) CL Totem Marine Test Elements:

i. a wrongful or improper threat,

ii. a lack of reasonable alternatives, and

iii. actual inducement of the K by the threat.
(d) Lack of reasonable alternatives examples:

i. alternative sources of goods, services, or funds 

ii. whether there is a threat to withhold such things, 

iii. toleration if the threat involves only a minor vexation, etc.
iv. does financial distress (by itself) establish P had no reasonable alternative? 

a. Most common reason victim is susceptible to threat

b. Majority Rule: Financial distress by itself does not establish lack of reasonable alternatives

i. Exception: if defendant caused the plaintiff’s financial hardship
ii. Example: Totem case: Aleyska caused the financial hardship and withheld paying invoice even though Aleyska was obligated to pay invoice per K
c. Minority Rule: Defendant taking advantage of plaintiff’s financial distress is enough to establish lack of reasonable alternatives
(e) Actual inducement of K by threat ( would not have manifested assent absent the threat
i. Improper threat induces the threatened party to manifest assent the K 
ii.  “The threat must ‘substantially contribute’ to the manifestation of assent.”

iii. The standard is subjective ( Rst rejects earlier objective standard.

iv. Consider “all attendant circumstances,” such as the age, background, and relationship of the parties
v. If not threatened, then threat did not induce the manifested assent

(f) Totem Marine Case: there was economic duress from improper threat and below are the elements:

i. Alyeska dragged their feet to pay and says don’t need to pay the invoice – threat of not paying even though they are required to pay under K and also knows Totem needs cash desperately signals bad faith conduct

ii. Totem didn’t have other means to get cash that would’ve allowed them to not settle for $97K w/ Alyeska ( no reasonable alternative (no other sources of funds and it was a major vexation as determined if business survives or not)
iii. Would Totem have released all claims in exchange for $97K absent threat? Court held Totem would’ve said “no”. Improper threat induced Totem to enter into release agreement
iv. Therefore K voidable by Totem

(3) RST Improper Threat – bad faith/shocking or unfair terms

(a) If a party enters into a K

i. Because of an “improper threat”

ii. That leaves the victim with no reasonable alternative but to assent to the proposed deal, 

iii. K voidable by victim

(b) RST “Improper Threat:” when terms of the exchange appear FAIR or UNFAIR (don’t need to show fair or unfair, just need bad faith or shocking; conduct is improper threat)
i. A threat is “improper” if:

a. what is threatened (or the threat itself) is a crime or tort;

b. what is threatened is criminal prosecution;

c. what is threatened is the bad faith use of the civil process; or

d. the threat is a breach of the duty of good faith and fair dealing with regard to the modification of an existing contract (note: enforceable K exist)
i. This is the most common (ex: this is what happened in Totem – usually when 1 party becomes more than more financially vulnerable and the other takes advantage)

ii. If any conducts listed above occurred, regardless if terms appear fair or unfair, it is an improper threat!

iii. Example 1:

a. A wants to buy B’s car for a fair price, but B refuses to sell it.  

b. A credibly threatens to poison B’s husband unless she agrees to sell the car to him .  

c. B agrees to sell her car to A.

d. B can disaffirm the contract based on duress, for A has threatened her with a criminal act.
iv. Example 2: 


a. C, a bank manager, believes D, a teller, has embezzled $10,000.  

b. C threatens to report D to the police as an embezzler unless D signs an agreement to “repay” the $10,000.  

c. If D signs the agreement, she can avoid it under the duress doctrine, for the threat of criminal prosecution is an improper threat.
v. Example 3: 

a. E is happy with the work done by F, a contractor she hired to add a new room to her home.

b. E asks F to add a fireplace for a fair price, although a fireplace was not a part of their agreement.

c. When F refuses, E tells F that she will sue him for breach of warranty unless F installs a fireplace.

d. F agrees to do the work.

e. F can disaffirm the fireplace promise because E threatened to use the civil process in bad faith.
vi. Example 4: 

a. G, an interior decorator, signed a K to decorate H’s home for $50,000.  

b. Halfway through the project, she unambiguously threatens not to finish unless H, in addition, agrees to have G decorate H’s vacation home on fair terms.  

c. If H signs the vacation home modification, he may avoid it, as G’s threat was a breach of her duty of good faith and fair dealing with regard to the modification and therefore “improper.”
(c) RST “Improper Threat:” when terms of the exchange appear UNFAIR + (a) or (b) or (c)

i. threat is improper if the resulting exchange is not on fair terms, and:

a. the threatened act would harm the recipient & not significantly benefit the threatening party,

b. prior dealing between the parties significantly increases the effectiveness of the threat; or

c. the threatened action is a use of power for illegitimate ends.
ii. Example of (a)
a. J tells T he will make public T’s extra-marital affair unless T sells J his $15,000 car for $500.  

b. T agrees to sell. 

c. Since the bargain is unfair, and since the threatened act (making the affair public) would harm T and not significantly benefit J, T can avoid the contract.
d. Note: there is no enforceable K here – so no breach of good faith as good faith is only when there is an enforceable K 

iii. Example of (b):

a. Every Tuesday for the last year, Mary’s Berries (MB) has delivered 40 pints of strawberries to Cara’s Café (CC), which has a world-famous dessert called the Mary’s Berries Strawberry Napoleon.

b. On 10-13, MB threatened to skip the delivery unless CC agreed to pay an extra $800 for the berries.  

c. CC was out of berries and had a wedding party booked for the next day, with 40 napoleons on order. 

d. If CC agreed to pay the extra $800, CC can avoid the agreement because the exchange was unfair and the prior dealings between the parties increased the effectiveness of MB’s threat.
e. CC dependent on MB and CC cannot substitute strawberry from another vendor

iv. Example of (c):

a. Gas Co., a monopoly, typically charges developers $200 per home to connect houses in a new real estate development. 

b. It charges Chastain Co. $1,500 per home in its new “Desert Hills” development, because Gas Co. wants to pay extra bonuses to its executives.  

c. Chastain Co. can disaffirm any agreement to pay the $1,500 because Gas Co. has used its monopoly power to supply gas for an illegitimate end (pay executive’s bonus).
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b) Undue Influence
(1) Elements:

(a) Victim who is 

i. under the domination of the person exercising the persuasion OR 

ii. who b/c of a relation between them is justified in assuming that the person will not act in a manner inconsistent with his welfare; and

(b) the advantaged party engages in unfair persuasion 

(2) If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim 
(3) Domination or Special Relationship Between the Victim and the Other Party
(a) Either: 
i. Victim is under the domination of the other party, for example because the victim is weak, infirm, aged, or 
ii. The relationship between the parties makes the victim susceptible to influence by the other party:
a. parent/child 
b. lawyer/client
c. clergyman/parishioner 
d. physician/patient 
e. nurse/elderly patient
(4) Common features of a K entered into by unfair persuasion are:  
(a) an unfair exchange; 
(b) unusual circumstances (time and/or place); 
(c) unavailability of independent advice given to the victim; 
(d) lack of time for reflection by victim; & 
(e) a high degree of susceptibility to persuasion exhibited by the victim.
(5) “Overpersuasion” (aka Undue Influence) FACTORS:
(a) Look for the factors below when analyzing undue influence but each 1 alone is not enough
i. Discussion of the transaction at an unusual or inappropriate time;

ii. Consummation of the transaction in an unusual place

iii. Insistent demand that the business be finished at once

iv. Extreme emphasis on untoward consequences of delay

v. The use of multiple persuaders by the dominant side against a single servient party

vi. Absence of third-party advisors to the servient party;

vii. Statements that there is no time to consult financial advisors or attorneys
(6) Odorizzi v. Bloomfield School District (gay teacher forced to quit): 
(a) P was dominated by 2 deps as he was emotionally weak at the time 
(b) Factors of undue influence present: 

i. Discussion took place at unusual time and place – went to P’s apartment at night when more appropriate to wait until work time and had the discussion at work

ii. Insisted P must resign right now

iii. There were 2 Ds and 1 P
iv. D told P there is no time to consult attorney, must make decision now

v. D told P if he didn’t resign now, they will go public
(7) Unfair persuasion by third party 

(a) If a party’s manifestation of assent is induced by undue influence by a third party (not a party to K), K is voidable by victim, unless the other party (to the K) in good faith and without reason to know of the undue influence either (1) gives value or (2) materially relies on the transaction

c) Misrepresentation and Nondisclosure
(1) Assertion of fact that is not in accord with facts (either fraudulent or material) made by one party at time of K
(2) There is also a tort of misrepresentation and sometimes tort is better as victim can get punitive damages (K law only provides for punitive damages in insurance bad faith cases) but K law provides for longer statute of limitation than tort

(a) Tort elements of fraud:

i. P must show that D: 

a. knowingly made one or more false material representations 

b. with the intent to deceive and defraud the plaintiff, 

c. that these representations caused plaintiff to enter into the contract, and 

d. the plaintiff was damaged as a result.
(3) A K is voidable by a party if

(a) A misrepresentation of an existing fact

(b) Misrepresentation was fraudulent or material

(c) Misrepresentation was relied upon; and

(d) Reliance was justified

i. If the injured party fails to discover/know facts before making K does not make reliance unjustified. Only unjustified when discovering the misrepresentation is so obvious that failing to uncover it is bad faith.

(4) K misrepresentation – 4 ways:

(a) Words of fact are false 
(b) Words of opinion can sometimes be treated as assertion of fact that’s false (but 3 exceptions)

(c) When there is a duty to disclose, silence = false assertion of fact

(d) Concealment – conduct to hide a fact (Hill v. Jones – termite case where pots used to hide damage)
(5) If Fact, was it misrepresentation of fraud or material?

(a) Fraudulent misrepresentation if maker:
i. intends his assertion to induce a party to manifest his assent 

ii. and  

a. knows or believes that the assertion is not in accord with the facts, or

b. does not have the confidence that he states or implies in the truth of the assertion, or

c. knows that he does not have the basis that he states or implies for the assertion
(b) MATERIAL Misrepresentation
i. if it would be likely to induce a reasonable person to manifest his assent, or 

ii. if the maker knows that it would be likely to induce the recipient to do so.”


iii. The reasonable person focus is objective.

iv. The focus on the recipient is subjective.

(6) Justifiable Inducement
(a) The misrepresentation must have motivated the victim to enter into the K, or to enter into it on the agreed terms.

(b) The victim is not entitled to relief: 

i. If the victim would have entered into the K on those terms had she known the truth, or 

ii. If the victim was not justified in relying on the misrepresentation.

(7) Are the words spoken a FACT or OPINION?

(a) OPINION = expression of a belief, without certainty, as to the existence of a fact.  
(b) Typically, opinion deals with matters such as quality or value of property.
(c) Traditional CL (general rule): opinion is not fact; never misrepresentation (fraud or material).  
i. Puffery is to be expected.
(d) RST has 3 exceptions where opinion = misrepresentation of fact:

i. if the person giving the opinion misrepresents his state of mind
ii. when opinion amounts to an implied representation that the person giving opinion does not know any facts that makes opinion false and person giving opinion knows sufficient facts to be able to render opinion
iii. if the person giving opinion:

a. has fiduciary relationship (relationship of trust/confidence to recipient)

b. is expert on subject matter of opinion (expert to non-expert); or 

c. renders opinion to someone who b/c of age or other factors, is peculiarly susceptible to mis presentation (dominant to weaker)
(8) Non-disclosure of a fact = assertion that the fact does not exist in these cases only:
(a) Non-disclosing party knows:
i. disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material.
a. Example: Hill v. Jones – Jones’ previous stmt that ripple in word was from water damage becomes misrepresentation as did not disclose there was previous termite infestation
ii. disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.
a. Example: you realize the other party is making a false assumption (you do not have fiduciary duty) but non-disclosure is bad faith, Rst requires you to disclose
iii. disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part.

(b) The other party is entitled to know the fact because of a fiduciary relationship (relation of trust and confidence) between them
(c) Hill v. Jones – seller has duty to disclose where seller of home knows of facts materially affecting value of property which are not readily observable and not known to buyer; when buyer makes inquiry, seller has duty to disclose (regardless if fact is material or not)

i. Court did not bar buyer from action to rescind K based on misrepresentation even though there was an integration/merger clause

(d) GFFD 

i. is nonspecific and fact-dependent
ii. usual fact pattern: A knows something B doesn’t know because A did their research. GFFD does not require A to disclose (assuming parties do not have duty to disclose)
iii. 2 factors that may be important: 

a. Whether information should be treated as the property of the party who possesses it (because he incurred cost and effort in acquiring the information) ( if the party did their homework/research
b. Whether the information is readily available on diligent inquiry ( if info is easy to obtain, then party not disclosing info is not misrepresenting since other party can obtain info easily

(9) Fraud in Execution / fraud in factum – K Void at time entered into

(a) Misrepresents the very nature of the K itself

(b) Example: Park 100 Investors – party is deceived as to the nature of the writing – K void
i. D told P that the paper was lease K when it was personal guaranty

ii. D knew the paper presented to P was personal guaranty

iii. D heard P ask his lawyer if lease K was approved and can be signed and knew the paper P presented was not the lease and didn’t say anything 

iv. P used ordinary care and diligence believe paper was lease and reasonably relied on D’s stmt

(10) Misrepresentation as to a writing Justifies Reformation 
(a) If a party’s manifestation of assent is induced by other party’s fraudulent misrepresentation as to the content/effect of a writing evidencing or embodying in whole/part an agreement, court may reform writing to express terms of agreement as asserted if recipient was justified in relying on misrepresentation 
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4. Unconscionability

a) Question of law – decided by judge 

b) UCC and Rst (similar): 

(1) If court finds K or any clause is unconscionable at time K made, 

(a) court may:

i. Refuse to enforce K

ii. Enforce rest of K w/o unconscionable clause

iii. Limit application of unconscionable clause to avoid unconscionable result/reform(rewrite)

(b) Parties have reasonable opportunity to present evidence of commercial setting, purpose, effect to aid court in determining if unconscionable ( powerful party can explain why term is in K

(2) UCC comment: court determine if K/clause so one sided under the circumstances at time of K but just because K of adhesion or one side has superior bargaining power, does not mean K is unconscionable; must show:

(a) Oppression AND

(b) Unfair surprise

(3) Rst comment: inequality in bargaining power by itself is not enough BUT:

(a) If there is:

i. gross inequality of bargaining power AND 

ii. unreasonably favorable terms to stronger party

(b) may confirm elements of deception/compulsion or show weaker party had no meaningful choice/no real alternative/did not in fact assent to unfair terms

c) Procedural and Substantive Unconscionability:

(1) Most courts require both at the time the K was entered into.
(a) Sliding scale: if more of 1 is present, less is required of the other – as long as both are established to some degree
(2) How can procedural unconscionability be shown?
(a) Bargaining process/behavior of strong party during K formation 

(b) Refer to either lack of meaningful choice by 1 party or some defect in the bargaining process
i. Oppression = unequal bargaining power

ii. Surprise = how “hidden” the unfair clause is in the K

(3) How can substantive unconscionability be shown?
(a) When terms of K unreasonably favorable to 1 party

(b) Result is unfair (taking into commercial realities)
(c) UCC generally allows for “add on” clauses

(4) Example: Walker Thomas Furniture Case 

(a) Procedural: stronger party sought out weak customers (door to door); when someone was close to paying off presented K and aggressively tried to make them buy another item; P didn’t understand term (it was so complicated it became unintelligible) 

(b) Substantive: “add on clause” produced unfair result

(5) Example: WT Case Fact Change – if WT explains to P that if she does not make all the payments, WT can repossess all her furniture and P states she understand but still enters K

(a) Not unconscionable - no procedural unconscionability even though result seems unfair

d) Excessive high price = unconscionable?

(1) Majority view: high price by itself is not unconscionable 

(2) Minority view: high price by itself is unconscionable 

(a) Example: K for home improvement where 25% of price was for interest and rest 75% was for sales commission 

e) Remedies

(1) court can hold K is unconscionable and refuse to enforce K

(2) court may enforce basic bargain but change conscionable term (ex: sever unconscionable term)

(3) court may alter unconscionable term to make it fair

(4) note: court typically try to interfere as little as possible with K terms

5. Public Policy 
a) K against public policy are unenforceable 

b) Not a rule but a standard 

c) Examples

(1) Illegal Ks and Ks with Illegal Terms

(a) illegal K or K with an illegal term is unenforceable, even if the parties entered into the K voluntarily and there was no bargaining misconduct.

(b) Examples:

i. K for murder for hire

ii. K to buy goods in exchange for normal price + illegal bribe

(c) In pari delicto rule

i. Where the parties are equally culpable, courts leave the parties where they are.  

ii. A court can take into account the relative fault of the parties and the public interest.  

iii. Usually courts refuse to grant the remedy of restitution

(2) Ks that are contrary to Public Policy

(a) Courts also have discretion to refuse to enforce Ks or K terms that are contrary to public policy.

(b) Courts are cautious about exercising this discretion and generally rely on a statute or precedent to establish the public policy.  

(c) Examples:

i. A disclaimer for gross negligence in releases
a. Ex: participant signs release waiver before doing activity; court enforce ordinary negligence but not gross negligence 
ii. A highly restrictive covenant not to compete
a. Ex: some courts do not enforce non-compete clauses b/c can’t take away people’s livelihood
iii. Surrogate parenting Ks – very split view

6. Mistake – but only if asserted by P in suit seeking rescission based on mistake (used a K formation defense to render K unenforceable)

a) Where does “mistake” fit into Big 6 Qs?
(1) Depends on

(a) Remedy sought by party asserting mistake:

i. If recission, K is unenforceable
ii. If reformation (scrivener’s error), K terms change

(2) Whether K party asserting “mistake” is P or D

(a) If P files suit seeking rescission based on mistake, mistake is K formation defense
(b) If D uses mistake as an affirmative defense to a breach of K suit, mistake might be conceptualized either as:

i. K formation defense OR
ii. Justification for nonperformance
a) Mistake = belief that is not in accord with facts of some thing/event that already occurred/existed at time of K and can be ascertained by objective evidence
i. **error of belief existed at time of K formation (mistake = error of assumption)**
b) Mistake is discovered after K already formed

c) What does not constitute a “mistake”?
i. A misunderstanding about meaning (generally resolved by the process of interpretation)
(a) Ex: Shell’s posted price vs. price protection (not mistake but interpretation)
ii. An incorrect prediction of future events
iii. An error in judgment
d) Mutual Mistake:

i. Both parties mistaken about shared basic assumption K based on

(a) Where a mistake of both parties at the time a contract was made 

(b) as to a basic assumption on which the contract was made 
i. mistaken fact must be so fundamental to the parties’ intent and purpose that it is reasonable to conclude they would not have made the contract at all or not on those terms had they known the truth.

ii. Looks at the parties’ motivation for entering into the contract (basis of the bargain)

(c) has a material effect on the agreed exchange of performances, 
i. Looks at the mistake’s objective impact on the balance of the exchange.  Sufficiently large unbargained-for windfall or detriment?

ii. Equitable balancing; court examines the effect of the mistake on the parties to decide the fairness of enforcing the contract despite the mistake

(d) the contract is voidable by the adversely affected party unless risk allocated to that party

i. Rst - A party bears the risk of a mistake when:  

a. the risk is allocated to him by agreement of the parties (written in K) 

b. he is aware, at the time the K is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or 
· Nelson v. Rice – N estate sold $60 painting but it was actually worth $1 million. Court held N estate bears risk as they knew painting could’ve been fine painting worth a lot of money but estate decided to not get painting appraised before selling it.
c. the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.
ii. Lenawee septic tank case: 

(a) Mistake by both? Yes – buyer and seller made mutual mistake

(b) Mistake to basic assumption? Yes – both mistakenly believed income generating rental property

(c) Material effect? Yes – board shut rental property until septic tank issue fixed (resulted in big loss)

(d) Risk allocation? “as is” clause in K allocated risk to buyer 

iii. “as is” clause 

(a) if obvious, cannot complain and court will deny relief based on mutual mistake

(b) if mutual mistake about something both sides did not consider at time of K, then mutual mistake allowed

e) Unilateral Mistake: only 1 party made mistake about basic assumption K based on

i. K is voidable by the adversely affected party where
(a) a mistake of one party at the time a K was made 

(b) as to a basic assumption on which he made the K 

(c) has a material effect on the agreed exchange of performances that is adverse to him, 

(d) he does not bear the risk of the mistake – risk allocation
(e) and either:

i. the effect of the mistake is such that enforcement of the K would be unconscionable*, or
a. “unconscionable” for mistake = severe enough to cause substantial loss

ii. the other party had reason to know of the mistake or his fault caused the mistake
ii. BMW financial case: BMW made mistake (did not flat the account so account sent to collection) so reasonable BMW bears the risk; BMW only losing $10K which is normal and not unconscionable 

(a) Court held: someone has to bear the risk of the mistake. Should it be the person who negotiated a reasonable settlement [with an authorized agent]... Only to be told a month later that the settlement was off? Or should it be the party whose error caused the problem and who is nevertheless coming out roughly even? ( risk borne by party whose error caused problem and came out roughly even

iii. clerical mistake – courts usually reform it if obvious clerical mistake “decimal point error”

iv. “palpable mistake” – so obvious that the other party either knew or should’ve known mistake made 

(a) if deal seems too good to be true, then the party that knows deal is too good to be true also knows the other party made a mistake

v. mistake does not require absence of ordinary negligence but parties must act in good faith 

(a) if conduct of mistaken party fall below good faith (even if not negligent), rescission based on relief not available

vi. Misunderstanding 

(a) Misunderstanding occurs when parties ascribe different meaning to same material term of a K (mistake is when an agreement is made on the assumption of a fact which objectively turns out not to be true)

(b) Covered under interpretation of terms:

i. No K formation when: neither party knows/has reason to know of the meaning attached by the other OR if both parties knew the other party ascribed a different meaning to the term

(c) Example: A and B have K were A will deliver wood to B on the “Dreamliner”. The Dreamliner is both a ship and airplane. A thought Dreamliner was ship and B thought it was the airplane. 

i. There is no mutual mistake as to the fact of the Dreamliner 
vii. Nauga case – one side sneaked clause in K stating party will give release if receive $250K for it ( trial court found unenforceable but no fraud; appeal court reversed and held it was enforceable but dissent opinion was that party breached GFFD by sneaking clause in K

	Mutual Mistake
	Unilateral Mistake

	Mistake was made by both parties
	Mistake was made by one party

	Mistake relates to basic assumption on which parties made the K
	Mistake relates to a basic assumption on which mistaken party made the K

	Mistake has a material effect on the agreed exchange of performances
	Mistake has a material effect on agreed exchange of performances that is adverse to the mistaken party

	Complaining party did not bear risk of mistake (per 154)
	Mistaken party did not bear risk of mistake (per 154)

	
	And either 

(a) Effect of mistake is such that enforcement of the K would be unconscionable or 
(b) Other party: 
· had reason to know of the mistake 
· or his fault caused the mistake


II. Q3: If the agreement is enforceable, what are the terms of the K? 

A. Expressed Terms

1. CL Last Shot Rule – terms of the last form sent (ex. C/O with varying terms) controls if counterparty explicitly accepts C/O or does not explicitly accept but accepts the C/O implicitly by performing

Example: Princess Cruise Case – Court determined K was mainly for services, so CL applied and the offer was GE’s Final Prince Quote which Princess accepted by performance (accepted all terms in GE’s FPQ).

2. Restatement: 

· if purported acc. states that it is conditional on the offeror’s assent to the varying terms, then it is C/O (Rst 59)

· if purported acc. request for varying term, it is not invalidated unless acc. is made to depend on offeror’s assent to varying term

3. UCC 2-206: since no varying terms, then terms in offer that was accepted are all terms in K (mirror image)
4. UCC 2-207: Varying terms – must be separately applied for each term to determine if each term part of K
i. If K formed under 2-207(1), then 2-207(2) determines which terms in K




Both parties must be merchants for 2-207(2) to apply.  If one or both are not merchants, then varying term is not part of K!




Addition Terms (PO says “x” and AF says “y”) become part of K UNLESS:
· Offeror’s offer expressly limits the offeree’s acc. only to terms of its offer (Ex: Brown v. Hercules (Coolwhip Bowl case): H’s PO explicitly stated that B can only acc. terms in PO (varying terms must be acc. by H to be part of K)); or
· Notification of offeror’s objection to additional term already given or given w/in reasonable time; or
· Additional terms materially alter K ( this is only when offeror has not objected to additional term ( “surprise/hardship test”

· Surprise = contrary to expectation for common practice/usage (would reasonable merchant consented to term?)

· Hardship = unbargained for burden based on reasonable expectations of the other party

· UCC Comment 4 – examples of clauses that materially alter 

· Negates standard warranties

· Requires guaranty of % (defect/delivery/performance) that is contrary to industry standard allowance – ex: every delivery must hit 90%-100% which is not w/in industry standard
· One side can cancel K unilaterally if other side is late paying 

· Requires complaints to be made in time materially shorter than industry standard

· UCC Comment 5 – examples of clauses that does not materially alter 

· Sets reasonable time for complaints w/in industry standard

· Sets interests for late payment of invoice w/in industry standard

· Limit rejection for defects that falls w/in industry standard or limit remedy in reasonable manner

· Standard of Comment 4 & 5 based on standard industry norms; look closely at language of terms and fact dependent

Paul Gottlieb v. Alps Case: PG made the special fabric Alps bought. PG’s form had limitation of liability term. PG substituted material and resulted in defective fabric. Alps notified PG of defective fabric in letter but Alps did not inform PG what fabric used for and the potential for very large damages if PG did not fix fabric. When determining if limitation of liability term materially alters K, courts look at surprise and hardship.
To establish “surprise,” ask whether “a reasonable merchant would have consented to the additional term.” ( parties had K’d w/same forms 6x so not surprised (experienced merchants, they’ve done this 6x)
To establish “hardship” as a result of surprise, ask “whether the term would ‘impose substantial economic hardship on the non-assenting party.’” ( Alps did not inform PG of Alps’ use of the PG fabric and the potential for very large damages and large damages could impose substantial economic hardship

Court held that PG’s limitation of liability does not materially alter K so in K.

Different Terms (PO says “x” and AF says “not x”; terms conflict) become part of K 3 possible ways:
· Comment 3 – analyze as if the term is an additional term
· Knockout approach/Comment 6 – conflicting terms from both writings are not part of K and gap fill with UCC standard terms

· Literalist approach – different terms art not part of K unless counterparty expressly assents to terms

ii. If K formed under 2-207(3), then 2-207(3) determines which terms in K
· Only terms agreed in writing by both sides (usually dickered terms and some boiler plate from both sides) + implied UCC terms = part of K
· Additional terms: knockout rule/not part of K

· Different terms: 
· Treat as additional term approach – analyze as if the term is an additional term

· Knockout approach– conflicting terms from both writings are not part of K and gap fill with UCC standard terms

· Literalist approach – different terms art not part of K unless counterparty expressly assents to terms

iii. Oral offer + oral acc. = binding oral K and then one party sends 1 written confirmation (WC)

Example situation: parties have oral agreement via telephone call and then one side follows up with a WC of oral agmt but WC contains varying terms ( do the varying terms become part of oral K?

Note: acceptance cannot be expressly conditional on add. terms since parties already have binding oral K

· If additional term: 

· If both sides are merchants, apply 2-207(2) rule re. additional terms for each additional term
i. If materially alter K – parties expressly assents (part of K); does not assent (not part of K)

ii. No materially alter K

· Offer expressly limits acc. additional terms – not part of K

· Notification of objection sent – not park of K

· if does not materially alter, no expressly limitation, no objection – part of K
· If one or neither are merchants, WC term not part of oral K

· If different term: WC term not part of oral K
iv. Oral offer + oral acc. = oral K and both parties sends written confirmation (WC) 

Example situation: parties have oral agreement via telephone call and then both side follows up with a WC of oral agmt but both WC contains varying terms ( which varying term become part of oral K?

· If additional term: see above
· Different term: 
i. (1) WC term from both WC is different than oral K, both terms are out and oral K term apply
ii. (2) WC term is different than term in counterparty’s WC, and (2) Oral K did not address term

· Knockout rule for different terms (terms in 2 WC are out) + gap fill with UCC standard terms
B. Implied Terms 

i. Fact implied terms – what parties intended in K 

ii. Law implied terms – a term that the court does not find the K but court holds should be implied in law ( made a part of that K by operation of the rules of law (not by the parties themselves)

a. UCC implied terms

i. 2-309 – reasonable time required for shipment/delivery/any other action under K subject to UCC; and reasonable termination which requires advance warning that K will end

1. Not mandatory, can be amended by K for immediate termination (unless immediate termination is unconscionable) 
2. Fairness requires advance termination notice be given, especially when one side incurs large expenses so party can sell item

3. Leibel v. Raynor (garage door case): Leibel orally agreed to be the exclusive dealer-distributor for Raynor’s garage doors within specified area but did not specify when K would end. Leibel borrowed substantial money to make capital expenditures, purchase inventory, & start the business but after 2 years of decreasing sales, Raynor notified Leibel that the relationship was terminated as of that date (no prior notice given). Raynor had a different dealer-distributor for the area & Leibel would be required to order all future garage doors from them (not at the lower manufacture price but at the dealer distributor price). 
a. Court determined UCC applied as real nature/purpose of K was a dealer-distributor K for sale of good (L also bought inventory to resell)

b. Court held that reasonable notice of termination is implied in law so remanded case for factual determination if R gave reasonable termination
ii. 2-308 – place of delivery
iii. 2-310 – time of payment

iv. 2-509 – risk of loss

v. 2-513 – buyer’s right of inspection

b. GFFD

i. UCC: every K has obligation of good faith in performance and enforcement  

ii. Rst 205: every K imposes a duty of GFFD in its performance and enforcement on each party

iii. Good faith definition?

1. UCC:  Good faith: honesty in fact and observance of reasonable commercial standards of fair dealing

2. Rst: acts with faithfulness to an agreed upon common purpose and consistency with the justified expectations of the other party 

3. Might be easier to define good faith as “not acting in bad faith”

a. Bad Faith:

i. Seller concealing a defect

ii. Contractor openly abusing bargaining power to coerce an increase in the contract price

iii. Conscious lack of diligence in mitigating the other party’s damages

iv. Arbitrarily and capriciously exercising the power to terminate a contract

b. Good faith: 

i. Fully disclosing material facts

ii. Refraining from abuse of bargaining power

iii. Acting diligently

iv. Acting with some reason

iv. 3 ways GFFD applied:

1. GFFD requires that the K “include terms [e.g., “best efforts”] ‘the parties must have intended … because they are necessary to give the K business efficacy.’”

a. Wood v. Lucy Lady Duff Gordon (fashion designer licensing case): Wood had exclusive right to use LLDG name for products and also sell LLDG clothing and license others to market LLDG clothing. Wood and LLDG split profits 50-50. However, LLDG sold products and put her name on indorsed products without telling Wood and refused to pay him the 50%. LLDG claimed K unenforceable as Wood’s promise was illusory.
i. Court held that K enforceable as implied term of “reasonable/best efforts” required Wood to use reasonable efforts to generate profits for LLDG (this was the consideration). Without this implied term, transaction cannot have such business efficacy as both parties must have intended 

b. K for exclusive dealing always have implied term to use best/reasonable efforts (otherwise these Ks doesn’t make business sense)

c. UCC: A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale

2. Breach of GFFD, without breach of express K terms, allows redress (see Sons of Thunder).

a. Whether there is a separate cause of action for breach of GFFD when no allegation of expressed terms in K were breached?
i. UCC – no independent cause of action for only breach of GFFD as this is usually argued when other expressed terms in K were breached

ii. Courts – split decision 

1. Good faith has often been treated not so much as an independent source of duty, but as a guide for construction of terms in an agreement (that is, whether there is a breach of contract)

2. Seidenberg v. Summit Bank (execs stock sale cases): Execs sold stock in their two corps to Summit in exchange for Parent Co. stock and Summit promised execs that they were employed until retirement but fired them 2 years later.  They settled disputes regarding express terms of K and only issue a dispute is whether Summit breached implied covenant of GFFD. 

a. 3 distinct circumstances where a party’s breach of good faith and fair dealing are at issue: (1) when a term, not expressly set forth in the contract, must be added because the facts reveal that the parties intended it, (2) when there is concern about a party’s discretion in performing under the contract, and (3) when there is concern that a party may have used a contract term as the pretext for terminating a contract unfairly. A party may introduce PE when one’s duty of good faith and fair dealing are questioned in any one of these three circumstances

b. Court allowed PE as execs were not contradicting or altering K.  PE allowed since breached GFFD in termination of the contract with execs.  Court permitted breach of GFFD as separate cause of action

3. Sons of Thunder (sale of shellfish cases): K to sell shellfish and one side did not act in GFFD and terminated K (K had provision that allowed for immediate termination). 
a. Court stated the bad conduct seems consistent w/ express term but still bad conduct. 

b. Court allowed for redress when breached GFFD when did not breach express terms of K

3. GFFD “[permits] inquiry into a party’s exercise of discretion expressly granted by [K] terms.

Implied terms of GFFD and “best efforts” limit discretion which keeps promise from being illusory and prevent failure of consideration in K formation

a. Satisfaction clause
i. Promisor’s duty is conditioned on being “satisfied.”

ii. K standard for satisfaction can be objective (the favored interpretation per Rst §228) or subjective. 

iii. GF limits discretion even if subjective standard

iv. 2 approaches:

1. Standard of reasonableness (“objective”)

a. Often employed where “commercial quality, operative fitness, or mechanical utility are in question

2. Standard of “honest” dissatisfaction (“subjective”)

a. Often employed where “personal aesthetics or fancy” are at issue

v. Morin Building v. Baystone Construction (GM building case): GM hired Baystone to build addition to its plant but required the building wall to have the same artistic mill finish. Baystone subcontracted Morin for job. K stated “all work subject to owner/agent’s final approval and artistic decision.”. GM wasn’t happy with Morin’s mill finish wall and refused to accept. Baystone didn’t pay Morin as hired another company to do it (looked very similar to Morin’s wall) and GM approved that company’s wall.
1. Court held that K was ambiguous (did not state) if use objective or subjective standard.  Court decided since wall was for utility purpose and not bargaining for artistic effect, use objective standard (unless K specifically states use subjective standard).  Jury was correct using objective reasonable person standard – GM should’ve been satisfied by Morin’s wall since the other company’s wall was practically identical.

b. Output Ks/Requirements Ks

i. Quantity term is either: seller’s output or buyer’s requirement

ii. Cannot state quantity that’s unreasonably disproportionate compared to comparable requirements/outputs – better to use estimate or comparable figures
c. Warranties
i. Old common law of contract: Caveat emptor (let the buyer beware).

ii. Modern contract law recognizes express and implied warranties, although in certain circumstances warranties may be disclaimed.

iii. UCC Warranties in Contracts for the Sale of Goods.
a. Express Warranties: UCC § 2-313.
i. An express warranty is a description, affirmation of fact, or promise with respect to the quality or future performance of goods that becomes “part of the basis” (meaning it is important) of the bargain.  

1. It can be created by words, description, sample or model.  

2. An affirmation merely of the value of the goods or merely of the seller’s opinion of the goods is not a warranty.

a. Facts can be objectively proven true or false but opinion/recommendation cannot be proven

ii. To prove that a K for the sale of goods includes an express warranty, the buyer must show:

1. The seller made a factual promise about the qualities or attributes of the goods (which turned out not to be true). 
a. Buyer can show this in several ways:

i. an “affirmation of fact or promise made by the seller/authorized rep of seller which relates to the goods,” 

ii. “a description of the goods” made by the seller, or by (ex: brochure)
iii. “a sample or model” shown to the buyer as representative of the goods the buyer will receive under the contract. 
b. Seller does not have to use the word “warranty” or intend to warrant the good.

c. Distinguish between actionable false factual statement and opinion/“puffing”/sales pitch  

i. For a breach of express warranty, the statements made must relate to the quality or attributes of the goods, and be factual in nature (i.e., capable of being shown to be true or false objectively, as a matter of fact).  

2. The factual promise was part of the “basis of the bargain.”
a. There are three approaches for interpreting the term “basis of the bargain:”   

i. Approach # 1 (one extreme): Buyer must show that Buyer relied on the seller’s factual promise in deciding to purchase the product;

1. Statement of fact so important that buyer relied on it when entered K (induced buyer to enter K); favors seller

ii. Approach # 2 (opposite extreme): Buyer must show that the factual affirmations of the seller were made before the sale took place.

1. Infer that buyer relied on seller’s statement; favors buyer

iii. Approach # 3 (intermediate approach): Affirmations made by Seller relating to the goods create a rebuttable presumption that the statements are part of the basis of the bargain, and Seller can try to rebut the presumption by clear proof that the buyer did not rely on the statements.

1. Comment 3 to 2-313 supports this view, providing that once a seller has made an affirmation of fact about the goods, “no particular reliance on such statements need be shown in order to weave them into the fabric of the agreement.  Rather, any fact which is to take such affirmations, once made, out of the agreement requires clear affirmative proof.”  KCP 9E p. 553.

2. Example: looking for evidence that buyer tells seller don’t care about mph and then car doesn’t go stated mph; seller needs to show/prove buyer said didn’t care about mph ( hard for seller to prove so this favors buyer
AND

3. The failure of the good to live up to the representations of the seller caused the buyer’s damage.
Bayliner v. Crow (sport fishing boat case): buyer argued that the express warranty created when:

(1) sale rep’s statement that “the boat goes max speed of 30 mph” (referring to boat in prop matrix) created an express warranty ( court disagree as sale rep’s statement did not state that buyer’s boat will go 30 mph, buyer’s boat and the boat in prop matrix were different (buyer’s boat weight substantially more and had small propeller)

(2) brochure stated that the boat “delivers the kind of performance you need to get to the prime offshore fishing grounds” was express warranty ( court disagree as this was opinion/puffery (not an assertion of fact) 

b.  Implied Warranty of Merchantability: UCC § 2-314.
i. The seller must be a “merchant” with respect to the kind of goods in the K, UCC implies a warranty that 

1. goods sold are at least of “fair average quality” in the trade and 

2. “fit for the ordinary purposes” for which they would be used

ii. To prove that a K for the sale of goods includes an implied warranty of merchantability, the buyer must show:

1. The “seller” of the good was a “merchant” with respect to the goods sold. 
a. Seller – but not Buyer – must be a merchant; a Buyer asserting a claim based on the implied warranty of merchantability can be either a non-merchant (i.e., a consumer) or a merchant.

2. The goods sold by the seller were not “merchantable.”
a. § 2-314(2): “merchantable” means that the goods “pass without objection in the trade;” are “of fair average quality”; and are “fit for the ordinary purposes for which such goods are used.”

i. Ex: use expert witness to show this

b. § 2-314(3): other implied warranties can arise on the basis of course of dealing or trade usage.

i. Ex: past transactions established this or TU establish this

3. And the breach caused the buyer’s damage.
Bayliner v. Crow (sport fishing boat case): buyer argued that because boat did not go max speed 30 mph, it wasn’t fit for its ordinary purpose as a offshore sport fishing boat ( court disagree as no evidence that boat was generally not merchantable to general public as offshore fishing boat (mere fact that boat did not meet buyer’s specific need is not evidence that boat is not merchantable). Buyer only relied on his own testimony, not excerpt witness to testify.

Bayliner Case Modified Fact: if in Virginia everyone knows that a boat is not considered offshore fishing boat unless it goes 30 mph, then TU could establish breach of implied merchantability

c. Implied Warranty of Fitness for a Particular Purpose: UCC § 2-315.
i. If the seller has reason to know that the buyer wants the goods for a particular purpose and knows that the buyer is relying on the seller’s skill and judgment, there is an implied warranty that the goods shall be fit for that purpose.
ii. To prove that a K for the sale of goods includes such an implied warranty, the buyer must show:

1. the buyer had an unusual or particular purpose in mind for the goods;

2. the seller had reason to know of this particular purpose (usually because the buyer has told the seller of this purpose);

3. the seller has reason to know that the buyer is relying on the seller’s skill or judgment to select or furnish goods that meet the buyer’s needs;

4. the buyer in fact relied on the seller’s skill or judgment in selecting suitable goods; and

5. the goods were not fit for the buyer’s particular purpose.

iii. Note:  Seller does not have to be a merchant; this rule applies to non-merchant sellers and merchant sellers.

iv. Some courts will restrict the fitness warranty to situations where goods are being used for an unusual rather than ordinary purpose of the goods
1. courts are split if need particular purpose other than ordinary purpose ( have to analyze both breaches (if court need particular purpose be different than ordinary purpose AND if court only need ordinary purpose)

2. but all courts agree that if buyer has a “weird”/odd purpose and told seller, then implied warranty of fitness applies
d. Bayliner v. Crow (sport fishing boat case): Crow did not inform sales rep at time of purchase that the boat not going 30 mph was unacceptable; court did not reject buyer’s particular purpose but buyer needed to inform seller at time of purchase
iii. Disclaimer of Warranties.
a. Seller can disclaim warranties (express or implied), in accordance with the rules set forth in UCC § 2-316.  

b. Disclaimer of express warranties.
i. Two common issues that arise.  

1. An agreement (typically a writing but could be oral) that arguably includes both an express warranty and a disclaimer of express warranty. 

a. § 2-316(1): This rule of construction/interpretation mandates that whenever possible the two contractual provisions be construed as consistent with each other.  

b. If consistency cannot be attained, the disclaimer is inoperative and an express warranty exists.

c. Note: If both the express warranty and the disclaimer are oral the same rule applies.

2. The written K disclaims express warranties, but an express warranty has been made in another way, for example by statements in an advertisement or orally by an authorized agent of the seller.  

a. Substantive rule:  §2-316(1): This rule of construction mandates that whenever possible the two contractual provisions be construed as consistent with each other.  

b. Procedural issue re the PER: The parol evidence rule bars evidence extrinsic to the contract in some situations. 

c. Buyer can argue that express warranty disclaimer in a writing should not be enforced on various grounds, including:

i. Written express warranty disclaimer is unconscionable, 

ii. Oral warranty followed by a contradictory written disclaimer breaches the covenant of good faith and fair dealing, 

iii. Fraud, or 

iv. Misrepresentation as to warranty that would allow Buyer to void the contract. 

v. (Think about exceptions to PER that allow admissibility of parol evidence.)
d. If both warranty and warranty disclaimer are in evidence, warranty controls, unless barred by PER
c. Disclaimer of implied warranties.

i. Generally (regarding both types of implied warranties can be disclaimed by):

1. All implied warranties can be disclaimed if the buyer is warned by language such as “as is,” “with all its faults,” or similar phrases that makes it plain to buyer there is no implied warranty.  

a. Courts typically require that such language to be conspicuous (e.g., larger or bolder font, contrasting color).

2. If the seller allows the buyer the right to inspect the good (even if buyer decide to not inspect) before purchase as much as the buyer wishes, then there is no implied warranty as to any flaw in the good that should be discovered by such inspection.

a. If defect is discoverable (not latent), then buyer has to inspect and seller can disclaim 

3. Implied warranty can be disclaimed/modified by COD, COP or TU

4. Note: doesn’t work all the time

a. Antique lamp case: auction stated that antique lamp was “Tiffany lamp” when they were not and could held could not disclaim as the statement went to “core description” despite the multiple “as is” disclaimers in auction’s terms and sales receipt ( but if stated the lamp was “Tiffany-styled”, then different result 

ii. Implied Warranty of Merchantability:

1. To disclaim the implied warranty of merchantability:

a. The contract must mention “merchantability” and, 

b. If in writing, the disclaimer must be conspicuous.  

iii. Implied Warranty of Fitness for a Particular Purpose:

1. To disclaim the implied warranty of fitness for a particular purpose, the disclaimer must be 

a. In writing and 

b. Conspicuous.

2. The disclaimer does not require that the term “fitness for a particular purpose” or even just “fitness” be used.
3. Usual language to disclaim implied warranty of fitness for a particular purpose: “there are no warranties which extend beyond the description on the face hereof.”

d. Buyer must provide notice

i. UCC requires buyer must notify the seller of any breach of warranty within a reasonable time after either the breach was discovered or should’ve been discovered.  If no notice is given, buyer is barred from remedy for breach. Buyer has duty to notify seller of breach of implied warranty of merchantability within a reasonable time. 

ii. Buyer who does not particularize the defect on which a rejection is based is precluded from relying on the unstated defect to justify rejection or to establish breach
iv. Non-UCC Warranties.
a. Can arise from case law (CL), statute, or regulations

b. Justification for home warranties: 

i. Homes are single largest expensive and investment for many people

ii. Homes are complex and latent defects are difficult for buyers/tenants/residents to detect

c. Implied Warranty of Workmanlike Construction 

i. aka Implied Warranty of Skillful Construction

1. process focused

2. Requires quality of work and materials meet average/reasonable standards for the trade

ii. aka Implied Warranty of Workmanlike Construction Habitability

1. result focused

2. Requires home be suitable for occupation and provide inhabitants with a reasonably safe place to live without fear of injury to person, health, safety or property

iii. implied housing warranty (combined 2 above)

1. promise by builder that will use good material (process) and home is habitable (result)
2. requires building be constructed in a reasonably good and workmanlike manner and be reasonably fit for intended purpose

3. buyer must show:

a. house was constructed to be occupied by buyer as home

b. house was purchased from a builder-vendor, who had constructed it for the purpose of sale

i. Builder = general building contractor who controls and directs the construction of a building, has ultimate responsibility for completion of the whole K and for putting the structure into permanent form thus, necessarily excluding merchants, material men, artisans, laborers, subcontractors, and employees of a GC

c. when sold, house was not reasonably fit for its intended purpose or had not been constructed in a good and workmanlike manner

d. at the time of purchase, buyer was unaware of the defect and had no reasonable means of discovering it; and

e. that by reason of the defective condition the buyer suffered damages

iv. Speicht v. Walters Development Co (subsequent home owner): water damage was caused by defectively constructed roof and rain gutters ( court allowed subsequent home owner to claim implied warranty workmanlike construction but SOL limits
courts do allow subsequent purchasers to recover for breach of implied warranty of workmanlike construction ( purpose is to ensure innocent home buyers are protected from latent (hidden) defects and should be applicable to subsequent purchasers who are in no better position to discover defects than original purchaser

v. SOL limits implied home warranties to subsequent home owners – after SOL, can no longer bring claim

C. Interpretation – based on parties’ mutual understanding (even if interpretation of reasonable person differs, parties’ mutual understand of the interpretation controls)
Steps in analysis of terms:

a. What are the express terms and implied terms of the K? 

· Express term examples:

· Promise to perform which creates duty/obligation to perform

· Right to receive counterparty’s performance

· Express condition (ex: will buy your home on the condition that I obtain mortgage loan)

· Events that discharge duty to perform (ex: in the event the canal is closed, shipping company does not have to deliver)

· Additional promises/covenants (ex: promise to not disclose trade secrets)

· “boilerplate” terms

· Implied term: always include GFFD, additional implied in law terms (ex: warranty is in both CL and UCC)

b. What do the express terms mean? Interpretation
· Subjective theory:
· Applies in Narrow Context: Required meeting of the minds

· Ex: Raffles: 2 ships named Peerless sailing form Bombay. Buyer referring to first ship, but seller meant the second ship. Buyer the refused December delivery because expected it in Oct. 

· RST 20: 

· There is no manifestation of MA to an exchange if the parties attach materially different meanings to their manifestations

· Neither party knows or has reason to know the meaning attached by the other; or 

· Each party knows or has reason to know the meaning attached by the other 

· The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties [P1] if 

· [P1] does not know of any different meaning attached by the other [P2] & [P2] knows the meaning attached by [P1]; or

· [P1] has no reason to know of any different meaning attached by [P2] & [P2] has reason to know the meaning attached by [P1]
· Objective theory

· Use a reasonable person who is familiar with context

· Could result in meaning neither party intended

· Court could assign a meaning to a K term that neither party intended

· Modified objective approach

· Which party’s meaning control? Rst 201
· If parties attach same meaning to promise/agrmt/term, use that meaning (subjective)

· If parties attach diff meanings, interpreted in accordance w/ one of them [P1] if at the time the agreement was made:

· P1 did not know/had reason to know of any different meaning attached by P2 and P2 knew/had reason to know the meaning attached by P1

· Basically the naïve party’s interpretation controls (party only knows 1 meaning)

· If both parties attach a different meaning to a K term, and neither party knew or had reason to know that the other party attached a different meaning to the term, neither party is bound by the other’s meaning ( result may be a failure of MA, which renders K unenforceable 

· Joyner Case: P hired D to develop property into an office park creating fully developed Lot Leases on the property for rent. D believed he had finished the Lots as the agreement P disagreed. Parties disagreed on what fully developed meant. Court says no meeting of the minds reverse & remand to determine if D knew or had reason to know the meaning attached to the dispute language by P and that P did not know or have reason to know of the meaning attached to the disputed language by D, if that is the case find for P/P’s meaning control. The party who chose the words (drafted the k) is more likely to have provide more carefully for the protection of his own interest. Where one party knows or has reason to know what the other party means by certain lang. and the other party does not know or have reason to know of the meaning attached to the disputed lang. by the first party, the court will enforce the contract in accordance with the innocent’s party’s meaning
· What was that party’s meaning? RST 202 1-5
(1) 
Word and other conduct are interpreted in light of all the circumstances, and if the principal purpose of the parties is ascertainable it is given great weight ( interpretation shouldn’t destroy party’s purpose for entering K
ii. A writing is interpreted as a whole, and all writings that are part of the same transaction are interpreted together

iii. Unless a different intention is manifested,

(a) where language has a generally prevailing meaning, it is interpreted in accordance with that meaning;

(b) technical terms and words of art are given their technical meaning when used in a transaction within their technical field ( in Joyner, real estate development field the term “developed” is defined
iv. Any course of performance accepted or acquiesced in without objection is given great weight in interpretation 
v. Wherever reasonable, the manifestations of intention of the parties to a promise or agreement are interpreted as

(a) consistent with each other and

(b) consistent with any relevant: course of performance, course of dealing, or usage of trade

c. Standards of preference: Apply the following to interpret a K term

1. Express term > COP > COD > TU

2. *TU sometimes trumps everything 
i. Ex: Hurst case: K for sale of horsemeat scraps of “minimum of 50% protein” was performed by delivery of horsemeat scraps with as little as 49.5% horsemeat based on TU.
3. RST 203: Preference Standards in K interpretation 

i. In the interpretation of a promise or agreement or a term thereof, [these] standards of preference are generally applicable:

i. An interpretation which gives a reasonable, lawful, and effective meaning to all the terms is preferred

ii. Weight given in the following order: 

1. Express terms 
a. Some court use 4-corner approach, if words on the face is unambiguous, use plain face meaning

b. 4-corner approach does not allow extrinsic evidence to determine meaning – don’t need anything other than the K

2. Course of performance/COP:

a. a sequence of conduct between the parties to a specific transaction if the K requires repeated performance by a party and the other party has accepted or acquiesced in the performance without objection ( looks at the interactions of parties in the K at issue (specific)
b. ex: Joyner Case: court looked at the parties’ conduct during negotiations to draw inferences

3. Course of dealing/COD: 

a. a sequence of previous conduct between the parties to an agreement which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct 

b. unless otherwise agreed, course of dealing between the parties gives meaning to or supplements or qualifies their agreement ( where parties have history of dealing w/ each other, can infer meaning from how they interacted before

c. Ex: Paul Gottlieb Case: court said parties previously entered into K 6 times and term at issue was in K all 6 times, no surprise

4. Trade Usage: (Party knowing TU should not take advantage of party who may not know it)

a. A usage of trade is a usage having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to a particular agreement (can be observed in just one specific geographical area does not need to be universally known)

i. It may include a system of rules regularly observed even though particular rules are changed from time to time

b. Not about conduct of parties in dealing w/ each other but it’s about the meaning ascribed by trade of a field

c. The existence and scope of a usage of trade are to be determined as questions of fact.

i. If usage is embodied in a written trade code or similar writing the interpretation of the writing is to be determined by the court as a question of law. 

d. Trade Usage requires such regularity of observance as to justify an expectation that it will be observed

e. Unless otherwise agreed a usage of trade in the vocation or trade in which the parties are engaged or a usage of trade of which they know or have reason to know gives meaning to or supplements or qualifies their agreement. 

f. If someone has been in trade for long time they are held to TU
g. If someone is new to trade and they knew/should have known of TU meaning (must have actual or constructive knowledge) ( bound to TU
i. But if new party does not know/does not have reason to know of TU, not bound to TU

h. Ex: Frigaliment: P & D entered into an agreement for the sale of chickens. P was expecting “young chicken” but received fowl. P argues that there is TU that “chicken” means young chicken. D argues that the TU says that “chicken” includes fowl, and young chickens. Court says D correct because his def of “chicken” coincides with dictionary defs as well as the US. Dept of Agriculture’s def. 
i. Factors court considered:

a. Dictionary definition
b. Parol evidence (prior negotiation) – allowed in to “interpret” term
c. TU 

d. Dep of Agr’s regs ( note: if want to use this definition, then must reference in K. Just b/c gov agency has definition does not mean that’s the meaning used in K
e. Commercial realities of the market

f. Conduct – COP ( P previously acc. D’s 1st shipment
i. When one party is not a member of the trade, his acceptance of the standard must be made to appear by proving either that he has actual knowledge of the usage or that the usage is generally known in the community that this actual individual knowledge of it may be inferred.

j. Ex C&J Fertilizer: P bought burglary insurance from D; then later suffered a burglary. D argued P not covered for this b/c under the policy damage to the exterior must be shown (not covered for inside job). P argues plexi-glass can be pushed open with showing damage. 
k. Court found that express term definition in K did not apply b/c it was contrary to the reasonable expectation of the insured.  Court asked what was the benefit of the bargain for the insured and it is that insured will get paid if there is a burglary.  Since definition in K is contrary to the purpose of entering into K (was not an inside job, it was a real burglary), definition not enforced and insurance company has to pay.  P did not have reason to know about D’s def of burglary in the policy bc it was buried in K denying certain coverage, that was essentially the basis for purchasing the policy.

l. Adhesion K: standardized printed form with many terms, take it or leave it nonnegotiable terms, imbalance of bargaining power, the drafter of the writing is the party with superior bargaining power, the drafter of the writing frequently and routinely enters into transactions of the type involved, the counterparty does not frequently and routinely enter into transactions of the type involved, the counterparty’s main obligation under the K is to pay money to the drafter of the writing, after minimal dickered terms are filled in on the form, the parties sign the document

m. Contracts of adhesion are generally enforceable ( doctrine of reasonable expectations is the exception 

n. Doctrine of reasonable expectations: usually applied to insurance K which are considered adhesion K (take it or leave it, unequal bargaining power) – not applied when one party is dissatisfied w/ a term

i. insured would not have assented to the agreement can be inferred from prior negotiations or if a term is bizarre or oppressive or contradicts an agreed term or eliminates the dominant purpose of the K

ii. A party who adheres to another party’s standard terms does not assent to a term if the other party has reason to believe that the adhering party would not have accepted the agreement if he had known that the agreement contained the particular term.

iii. Specific terms and exact terms are given greater weight than general language;

iv. Sep negotiated or added terms are given greater weight than standardized terms or other terms not separately negotiated 

2. RST 220: Usage Relevant to Interpretation:

1. An agreement is interpreted in accordance with a relevant usage if both party knew/had reason to know of the usage and neither party knew/had reason to know that the meaning attached by the other was inconsistent with the usage.

2. When the meaning attached by one party accorded with a relevant usage and the other knew or had reason to know of the usage, the other is treated as having known or had reason to know of the meaning attached by the 1st party. 

3. RST 221: Usage Supplementing an Agreement

1. An agreement is supplemented or qualified by a reasonable usage with respect to agreement of the same type if 

i. Each party knows or has reason to know of the usage and 

ii. Neither party knows or has reason to know that the other party has an intention inconsistent with the usage 

b. Principles of Statutory construction

1. Interpret a word in context, in light of all circumstances

2. A general term joined with a specific one will be interpreted to include things that are like the specific one

3. If specific items are listed, without general terms, similar specific items are deemed excluded

4. If one interpretation makes the K valid and another interpretation makes the K invalid, use the one that makes it valid

5. Contra Preferentum: Interpret an ambiguity in a K against the drafter. This is often applied where bargaining power is very unequal, but that is not a requirement for application of the principle; only applies where once party is solely responsible for drafting the K lang. 

6. Interpret every term by reference to the parts of the transaction as a whole 202(2)

7. Assign weight to a meaning that furthers the principle apparent purpose of the parties 202(1)

8. If two terms are inconsistent & one is general and the other specific, interpret the general term as the general rule and the specific term as an exception to the general rule

9. Terms inserted (either typed or handwritten) into a form control over inconsistent terms in the preprinted form

10. Prefer an interpretation that favors the public interest 

D. Parol Evidence Rule (PER)
PER bars admissible of parol evidence (PE) to 

(1) contradict a final but not complete writing OR

· If no final writing, PE no barred by PER to contradict 

· If final but not complete, PE not barred by PER to add

(2) add to a final & complete writing 
· If final but not complete, PE not barred by PER to add 

· Cannot contradict

Classic fact pattern: K has ambiguous term but parties specifically discussed and negotiated term meaning but the final K has term in there that both did not agree ( parties try to bring extrinsic evidence to show the interpretation or add to or contradict. 

Definition:

Parole Evidence: extrinsic evidence (beyond the writing) of negotiations (oral or written) that preceded or occurred at the same time as (prior to or contemporaneous with) the final writing, but were not incorporated into final writing 

· If occurs after final writing, then not PE and not barred; PER prioritizes writing > oral

· PE serves 2 functions:

i. Answers integration question (assuming jurisdiction follows the modern approach)

ii. After judge has figured out if the writing is (i) final or not and (ii) integrated or not, PE given to fact finder to either add to or contradict the writing

· Judge is figuring out if writing supersedes all other evidence that came before writing

Example of what is not final: if it says “draft”

Final but incomplete (aka. partially/incompletely integrated): a writing that the parties intended to be the final expression of at least 1 of the terms but not a final express of all the terms

Final and complete (aka. totally/completely integrated): a writing that the parties intended to be the final expression of all terms

Merger clause (typical language): this document constitutes the entire agreement of the parties and there are no representations, warranties, or agreements other than those contained in this document ( attempts to say that writing is final and complete
What is consistent additional term?

· Rst: if under the circumstances, it is one that might be naturally be omitted from the writing if the parties had really agreed to it

i. Example: A and B enter into K to purchase property X which is attached to land Y (that has another property Y).  A alleges that they discussed certain things with respect to Y for the purchase X but written K does not make references to Y. 

a. If the written K is final but incomplete and only talks about X, then court under modern approach could find that the terms for Y was naturally omitted since K was only for X.  Then, the term for Y is considered consistent additional term. 

b. If the written K is final and complete, then judge will determine that since it is not in writing, parties specifically decided to not include it. Thus, term for Y is considered to contradict. 

· UCC: PE term is a consistent additional term unless it would certainly have been included in the writing if parties had agreed to it 

· Terms that flunk these test = contradictory terms and if writing is final, PE does not come in to contradict
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Approaches to determining meaning of a K term: 

1. Classical 4-corner/plain meaning:
a) Judge scrutinizes the face of the writing and decides whether term is ambiguous on its face

i. If ambiguity is apparent from face of the K, admit extrinsic evidence/PE to interpret term
ii. If no ambiguity is apparent from face of K (i.e. meaning of term is plain from face of K), no extrinsic evidence allowed – no interpretation issue
b) Merger clause will conclusively establish writing was final & complete

c) Thompson v. Libby/Log sale case: parties had oral agreement for sale of log but written K did not have warrant regarding quality of log. One party said they had verbal agreement about warranty and want to introduce PE to prove warranty term should be part of K. Trial court allowed PE but appeal court decided PE not allowed as written K was final & complete/totally integrated on its face no ambiguity ( PER bars admissibility of PE ( since K does not state there is warranty so there is no warranty (no ambiguity on face of K) 
i. Note: Thompson case was about supplementing K with another oral agreement (contrasting to Taylor case below, no supplemental agreement but about interpretation)

2. Modern/Corbin: - Rst adopts 
a) Judge more willing to hear extrinsic evidence (PE, evidence after writing, dictionary definition, COD, COP, TU) to determine if there is ambiguity (reasonably susceptible), and if there is ambiguity them allow extrinsic evidence 

b) Judge will hear the witness’s answer out of presence of jury 

i. If on hearing answer judge decides it helps explain the writing, then overrule PER objection and allow PE to be presented to jury – judge considers PE to determine admissibility of PE to determine terms of K
ii. Judge also allow other explanatory evidence (ex: COP, COD, TU – like in Fragliament/Chicken case)
c) Consider extrinsic evidence to determine (as issue of law) whether the term need to be interpreted 

d) Merger clause does not solely determine integration, look at other facts and intent of the parties

e) Rst: writing cannot itself prove completeness, must allow for inquiry into circumstances bearing on the intent of the parties
f) Taylor v. State Farm Case: Taylor brought action against SF claiming bad faith breach.  SF stated that the release Taylor signed precluded Taylor from bringing any claims against SF.  Taylor thought this meant was only for contractual claims and bad faith was not contractual claim, tort claim. Court stated that judge may consider PE or other extrinsic evidence for the purpose of determining whether the contract language is ambiguous (modern approach).  

i. if the language of K is “reasonably susceptible” to the interpretation proposed by the offering party, then the evidence may be admitted for the purpose of interpreting the meaning of K. Whether the language of K is reasonably susceptible to more than one interpretation is a question of law - decided by judge. How the contract language is to be interpreted is a question of fact - decided by the trier of fact
ii. in this case, judge found that release language was reasonably susceptible to more than 1 interpretation (Taylor asserting that release language did not include bad faith claims, SF asserting that release language included bad faith claims) ( therefore jury needs to hear PE and decide meaning

iii. note: courts in general recognize that insurance companies can be liable when they refuse in bad faith to defend/settle claims brought under their policies

(a) third party claim – insured seeks to recover damages from insurance b/c insurance failed in bad faith to defend/settle claim brought by 3rd party against insured – insurance liable even for amounts more than policy limit b/c of its bad faith conduct

(b) first party claim - insured seeks to recover damages from insurance b/c insurance refused in bad faith a claim brought by insured 

i. courts more resistant to first party claim mainly b/c damage to insured in third party claim it is more clear (amount in excess of policy limit) while damage in 1st party claim may be more problematic (often: emotional distress/punitive damages)

g) Note: both 4-corner and modern approaches, court will allow PE to interpret a K with plain face ambiguity. But main difference is that 4-corner will not allow PE to uncover a latent/hidden ambiguity, whereas modern allows PE if disputed language is “reasonably susceptible” to different meanings alleged by both parties.  
i. 4-corner allow PE to interpret ONLY if ambiguity in plain face of K

ii. Modern allow PE without there being ambiguity if language is reasonably susceptible, also when language used in agreement has special meaning/TU 

h) UCC 2-202: extrinsic evidence inadmissible under PER when it contradicts an expressed term of written agreement 
i. In Nanakuli, court says express price term is Shell’s posted price and Shell’s price protection is not a contradiction, it’s an exception that applies to a particular situation (price of petro went up) ( court saying price protection was an additional term that covers a specific situation (when petro price increased) ( if court found price protection to be contradictory term, then PER bars admission
When judge allows admission of PE, party that puts forth/proffer the PE has chance to convince the trier of fact (often jury) of a prior agreement as to the term. 
· If trier of fact does not believe PE ( parol term not part of K

· If but only if the trier of fact believe PE ( parol term(s) become part of K and any claim of breach is viewed in light of the final written K + parol term(s)

Exceptions to PER

1. Ambiguity - PE that is offered to explain (aka interpret) the writing – most important exception as always allowed 
· If writing is final & incomplete – PE cannot contradict but PE can ADD – PE allowed to interpret
· If writing is final & complete – PE cannot contradict nor add – but PE allowed to interpret

· Thompson Hypo 1: since written K final & complete, PE not allowed to prove that price of log was actually $8 rather than the $10 stated in K as PE attempted to contradict written K

· Thompson Hypo 2: since written K final & complete, PE not allowed to show that seller agreed to not only deliver the logs but also turn them into planks as this would be a term that attempts to add to written K

· Thompson Hypo 3: however, PE allowed to show periods of time that parties intended to be included in written K term “winters of 1882 and 1883” or what is meant by the term “boom scale” because PE would only sever to interpret terms only if judge determines that these terms are ambiguous on the plain face of it

2. Extrinsic evidence (oral/written) that followed a final writing.

· This evidence is not considered PE so admissible

· Thompson Hypo 4: after written K, parties had oral agreement that payment would be made partly in cash and partly by promissory notes.  The oral agreement is not PE so allowed to be admitted.

3. Evidence offered to establish a “collateral” agreement between the parties; aka evidence beyond the “scope” of the agreement.

· Thompson court refused to apply this exception to the warranty term because this exception only applied to an agreement about a subject that is distinct from the subject matter of the writing 

· Rst and modern courts – more flexible approach, allow this exception to PER (allow PE) even when evidence did not relate to a separate/distinct subject matter/transaction

· Example: A sells B used car and A has fancy bike rack. K is for the sale of car for $100.  Then when A gives B the car, A takes the bike rack off. For B to get the bike rack, there needs to be a separate agreement for it. 

· Example: A and B talked about bike rack and B offers to pay $80 more for total of $180 for car with bike rack but final written K does not state the bike rack. B can use evidence to show the bike rack was part of the K.  Was there more than 1 agreement? 1 written K for sale of car and another for sale of bike rack with car. 

i. If there is consideration for the separate K, then PER should be irrelevant 

4. Evidence that is offered to establish that the agreement was subject to an oral condition precedent. 

· Example: I offer to buy your house if I am able to obtain mortgage loan for the house. I in good faith could not obtain loan despite trying. If this condition of getting mortgage loan for house is not in written K, then I can introduce evidence of the oral agreement that proceeded the writing to establish there was an oral condition to perform. 

· Thompson Hypo: Libby told (orally) Thompson when written K was signed that agreement was contingent upon local bank’s approval of Libby’s loan. If bank denies Libby’s loan, PER does not bar admitted Libby’s oral stmt even though writing was final & complete and not ambiguous b/c oral stmt establish effectiveness of agreement
5. K formation defense - Evidence of mistake, fraud, duress, illegality, lack of consideration, etc., to establish that the K is invalid (i.e., unenforceable). 

· Assertions that if proven renders K unenforceable – this is a defense of K formation (illegal/fraud)

· Thompson hypo: entered into their K believing that 20,000 feet of logs had been cut but in fact, true number was closer to 5,000 ( evidence of discussion about quantity to be sold should be admissible on the possible defense that there was mutual mistake of fact

· Types of Fraud

i. Promissory Fraud 
a. guilty party makes a promise without any intention of performing it

b. a lot of people can assert this – very frequently and courts scrutinize this as people could assert this when they get a bad deal
ii. Fraud in the execution/factum 
a. guilty party misrep the nature of the document and ask innocent party to sign
b. K void at time of inception 

c. Thompson hypo: Thompson asked Libby to sign what he said was a receipt but in fact was K for sale of more logs; K is void
d. Park 100 Investors Case: Kartes was in a rush leaving for a wedding and Park 100 Rep stops Kartes to ask them to sign a purported lease K. Kartes phones his lawyer to confirm if lease K negotiation was done and if lawyer approved lease and lawyers says yes.  Kartes believes the Rep gave him lease and does not read and signs. What Kartes signed was actually a personal guarantee that if the business does not pay the rent, Kartes will personally be liable to pay. K void at the time of inception. 
iii. Fraud in the inducement 
a. innocent party understands what is in the writing but guilty party makes fraudulent misrep of fact that induces innocent party to enter into K
b. K voidable by innocent party

c. Misrepresentations of fact that induce other party to enter into K

d. Thompson hypo: to induce Libby to sign K, Thompson represented that to his knowledge at least half of the cut logs were good quality hardwood but in fact only ¼ or less met that description, some courts that allow fraud in the inducement as exception to PER will allow for admission of Thompson’s stmt of representation

· Sherrodd v. Morrison Case:

· S is the subcontractor to COP, who was a sub to MK (general contractor)

· Reps of MK told S that only need to dig 25 cubic yards of material and S relied on this representation in its bid to COP when got project, the K between COP and S had merger clause. When actually did work, S required to dig 50K cubic yard. 

· MK rep’s oral stmt = PE and generally is barred by PER since written K was final and complete (and also had merger clause which further evidence complete integration)

· S wants to get MK rep’s oral stmt in so use the fraud exception to PER BUT court refused to admit PE of fraud as it directly contradicts the terms of the writing (writing stated 25k but PE oral stmt alleging 50K)
· Majority: if fraud is related to subject matter of K and contradicts written term, then PER makes PE alleging fraud inadmissible (PE only allowed if fraud does not related to subject matter)

· Minority/dissent: PE should be allowed even if fraud relates to subject matter of K

· Riverisland Cold Storage Case:

· Credit Association’s VP made oral promise to borrowers that borrowers had a 2-year period of collection forbearance if they pledge 2 additional land as security on existing loan.  When given written K, borrower signed without reading thinking the terms were the ones VP stated.  But the written K’s term was a 3-month period of collection forbearance and had to pledge 8 additional parcels of land as security.

· Court stated that failure of the Credit Association to have writing be consistent with VP’s oral promise was not necessarily promissory fraud ( establishing fraud requires showing of reasonable reliance by the innocent party 
· Court admitted VP’s oral promise but did not find there to be reasonable reliance 

· Court states that fraud exception to PER incudes fraud in the execution and inducement and holds minority view that PE should be allowed as exception of fraud to PER even if asserted fraud appears to contradict by written K
6. Evidence re: grounds for granting certain equitable remedies

· If one party can show that part of agreement was inadvertently omitted from writing due to some mistake (ex: secretary made error when writing K or computer printer did not print that part), that party may seek judicial reformation of the agreement ( meaning court says that the mistakenly omitted provision will be treated in law as part of written K

· Writing may be reformed in this fashion only if shown by clear and convincing evidence that the parties really did intend their written K to contain the term.

7. If PE is being offered as a defense to K formation, PE comes in, PER does not bar admissibility

8. Trade 

· Courts can imply trade usage and course of performance into contracts if there is (1) evidence that it is consistent with the terms of the contract and (2) the purported trade usage is so prevalent that the parties would have intended to incorporate them

· Courts can imply trade usage and course of performance into contracts if there is (1) evidence that it is consistent with the terms of the contract and (2) the purported trade usage is so prevalent that the parties would have intended to incorporate them

· Nankuli v. Shell (Hawaii Asphalt) Case: 

· Nanakuli entered into long-term Ks to buy its requirements of asphalt from Shell. Price term in the writing is “Shell’s Posted Price at time of delivery.” Shell “price protected” for a while (at 2 prior times) but later increased Nanukuli’s price to its “posted price.” (gave 1 day warning before increasing price). Nanakuli filed breach of K suit v. Shell
· If court was 4-corner approach: no extrinsic evidence (TU, COD, COP, etc.) allowed as price term is unambiguous, K stated price as Shell’s posted price (Shell did not breach)

· But court took modern approach: considered extrinsic evidence to figure out what express price term is:

· TU: price protection was universal in Hawaii int his trade – keep price at what’s agreed on when entered K 

· COP: Shell also previously price protected twice

· GFFD: good faith requires parties to observe reasonable standard of fair dealing and in Hawaii other parties gave more than 1 day notice before increasing price (Shell’s 1 day notice was not considered GFFD)

· Establishing Trade Usage: 
Steps:

1) Existence and scope of trade usage are issues of fact.

2) Must define “trade.”

· in Nanakuli, court defined trade as supply and paving (includes supplier of material for making asphalt, which includes Shell)
· But sometimes difficult to conclude what is trade and depends how you define trade, it will affect whether the party has notice or not

· Example – last year’s mid term question, how you defined the trade may or may not charge Paola (rent cabin and install carpet example question) with knowledge (if trade broadly defined then she would have knowledge and is bound; if defined narrowly that only contractors or installers would know, then P doesn’t have knowledge and is not bound)   

3) Trade usage requires such regularity of observance as to justify and expectation that it will be observed.

· Constructive notice of the TU needs to be widespread

4) Actions consistent with trade usage may constitute COP or waiver of a contrary express K term.

· In Nanakuli, Shell took action consistent with TU in its COP (when it previously price protected twice)

5) For TU to be binding on parties, parties have to be part of the trade

6) TU cannot be barred by PER

III. Q4: Was there a duty to perform? (duty arise? If so, discharged?)
IV. Q5: If there is duty to perform (arise and not discharged), was there breach (and what type of breach)?
A. Did duty to perform arise – duty subject to any conditions? 
1. Duty arise when:

a) There is no condition; or
b) There is condition – was it met?

i. Yes ( non-performance = breach

ii. No ( non-performance = not breach

2. Breach = “any non-performance” of a contractual duty to perform at a time “when performance of [that] duty…is due.”  
a) Whether one party’s performance is “due,” so that failure to perform will be a breach, depends on whether the duty is subject to a condition.
i. Example: K for the purchase of a residence expressly conditions the buyer’s duty to pay for the residence on the buyer obtaining financing for the purchase. If the buyer is unable to obtain financing: the express condition is not satisfied; the buyer’s duty to pay is not “due;” and non-performance of the buyer’s payment duty is not a breach.
b) Also, performance is not due if non-performance is “justified” (i.e., the duty to perform is “discharged”)
i. When is non-performance justified?
(a) When the non-performance is justified (the duty to perform is discharged) due to impossibility, impracticability, or frustration of purpose.

(b) When the non-performance is justified (the duty to perform is discharged) because the parties have entered into an enforceable modification that extinguishes or alters the duty that has not been performed.

(c) Where the duty that has not been performed is discharged by the other party’s total breach.

(d)  Where the duty that has not been performed is discharged by the other party’s anticipatory repudiation.
3. Conditions  

a) an act or event, other than the lapse of time, which (unless the condition is excused) must occur before a contractual duty to perform arises.  

i. Simplifying, a condition is an event that must be satisfied or excused before a promisor’s duty to perform arises.
ii. At CL, courts distinguished between a condition precedent (an event which must occur before a duty to perform arises) and a condition subsequent (an event which discharges an existing duty to perform). 
iii. The Rst dispenses with the CL distinction between condition precedent and condition subsequent. The Rst refers to (1) a condition precedent as a condition and (2) a condition subsequent as an event that discharges a duty. 
b) Terminology in the context of conditions: Obligor and Obligee

i. Obligor: The party whose duty to perform is conditioned (i.e, the party for whom we are determining whether the duty to perform arises). 

ii. Obligee: The party to whom the conditioned performance is owed (the party trying to enforce the Obligor’s duty to perform).

iii. Example: B and S enter into a K for the sale of S’s home to B. B’s duty to pay S is expressly conditioned on B obtaining a mortgage loan to finance the acquisition. B uses good faith but cannot obtain a loan. B refuses to pay S. S sues B for breach of K. 

(a) B is the Obligor because B’s duty to pay is conditioned on obtained a loan. 

(b) S is the Obligee because S is the party to whom B’s conditioned performance is owed. 

(c) B is not in breach because the condition on B’s duty is not satisfied or excused.

c) A condition may be express or implied.  

i. An express condition is agreed to by the parties themselves.
(a) An express condition is a condition expressly agreed to by the parties, and which is established by the words of the K.

(b) An implied-in-fact condition (which is treated like an express condition) is a condition expressly agreed to by the parties, and which is established by the conduct of the parties.

ii. A constructive condition is imposed by the court to do justice.  
(a) The parties have not expressly agreed to a condition, but the court implies a constructive condition (aka implied-in-law condition) to enforce the K, either because the court thinks that the parties would have agreed to the constructive condition, or because the court thinks that such a condition should be implied based on fairness concerns.

i. Promise creates duty to perform and if one party’s performance takes longer, there is a constructive condition that the party w/ longer period to perform must perform first

4. Compare legal consequences of conditions, promises, and promissory conditions.
a) Rst: Effects of the non-occurrence of a condition.

i. Performance of a duty subject to a condition cannot become due unless 

(a) The condition occurs or 

(b) The non-occurrence of the condition is “excused.” – i.e. duty to perf arises (conditioned duty becomes unconditioned)
ii. If a condition can no longer occur, the non-occurrence of the condition discharges the duty (unless the non-occurrence of the condition has been excused).  

iii. Non-occurrence of a condition is not a breach by a party unless he also is under a duty to make the condition occur, which duty would have been created by promise.

b) Rst: Effect of non-performance of a duty to perform that is due (where non-performance is not justified). 

i. Non-performance of a duty to perform that is due (where non-performance is not justified) is a breach.
(a) Defective performance also is a breach.
ii. If the breach is partial, the non-breaching party’s duty is not discharged, but the non-breaching party can sue for breach of K.

iii. If the breach is material, the non-breaching party’s duty is suspended, and the non-breaching party can sue for breach of K.

iv. If the breach is total, the non-breaching party’s duty is discharged, and the non-breaching party can sue for breach of K.

c) The occurrence of an event may be: 
i. a promise (but not a condition), 
ii. a condition (but not a promise), 

iii. a promissory condition (a promise and a condition), or 

iv. neither a promise nor a condition.
(a) When language is not strong enough for promise nor condition and no sequencing 
(b) Example: we would like you to use the good pipes like Reading pipe but not cheap pip – this is not a promise nor condition to use Reading pipe but could be a promise to use good pipes
d) Examples:

i. Assume that A and B enter into a K. B has a duty to perform and fails to perform. A can sue B for breach. (If B’s breach is not material, A still has to perform.)

(a) Example (promise but not a condition): A promises to pay B $1,000 to transport A’s cargo on B’s ship. B promises to transport A’s cargo on B’s ship and to set sail by noon tomorrow.

(b) If B does not set sail by noon tomorrow (i.e., B has not done what B promised to do), A can sue B for breach. (Unless B’s breach is material, A still has to perform.)
ii. Now assume that A’s performance is subject to an express condition. If the condition is not perfectly satisfied, A does not have to perform.

(a) Example (condition but not a promise): A promises to pay B $1,000 to transport A’s cargo on B’s ship on the express condition that B set sail by noon tomorrow. B promises to transport A’s cargo on B’s ship.

(b) If B does not set sail by noon tomorrow, A does not have to perform because the express condition on A’s duty has not been satisfied. B has not breached the K.

iii. Now assume that A wants to ensure that, if the ship sails late, (1) A can sue B for breach, and (2) A does not have to perform. A can achieve this by including in the K a promissory condition.

(a) A can state the requirement of the ship sailing by noon as both a condition on A’s promise and as a promise made by B:

i. Example (promise & condition): A promises to pay B $1,000 to transport A’s cargo on B’s ship on the express condition that B set sail by noon tomorrow. B promises to transport A’s cargo on B’s ship and to set sail by noon tomorrow.
5. Express conditions.

a) Determining whether a contract includes an express condition on each party’s duties to perform.

i. Courts often must interpret a contract to determine whether the contract includes an express condition.

(a) Courts may consider the express language of the contract, the negotiations of the contract, course of performance, course of dealing, economic and business realities, and trade usage.
(b) Ambiguous language is interpreted as a promise, not an express 
(c) If want courts to find for express condition, always use clear language “A promises to pay B $1000 to transport cargo on the express condition that B does the following…”
(d) Figuring out if it is an express condition or promise
ii. This interpretive preference is especially strong when a finding of express condition would increase the risk of forfeiture by an obligee.  

(a) Rst: Favor an interpretation that reduces the risk of forfeiture – interpret away from express condition and towards promise
(b) “Forfeiture” = denial of compensation when the obligee loses its right to the agreed exchange after it has relied substantially, as by preparation or performance on the expectation of that exchange
iii. Jacob v. Kent: court did not interpret K to contain an express condition to use Reading pipe but a mere promise to use Reading pipe.  Promise was defectively performed and did not discharge duty to pay.
b) Satisfaction of express conditions.

i. Express conditions must be satisfied perfectly.

ii. Constructive conditions are subject to the doctrine of substantial performance, but express conditions are not.

c) Excuses.

i. A court may “excuse” a condition to avoid injustice:

(a) If grounds for excuse of a condition exist, the conditional duty becomes an unconditional duty, meaning that non-performance of the duty is a breach. 
ii. When court may excuse the non-occurrence of a condition:

(a) Non-occurrence of a condition may be excused due to impossibility, impracticability, or frustration of purpose.
i. enXco v. Northern States Power Co.
ii. Impracticability can be temporary. However, impracticability elements must be established. Failure to satisfy the condition was, in part, due to enXco waiting 2-years to seek the permit. If enXco had used reasonable diligence, the condition likely would have occurred.
(b) Non-occurrence of a condition may be excused because the parties have entered into an enforceable modification that extinguishes or alters the condition that has not been satisfied.
(c) Rst: Excuse of non-occurrence of a condition to avoid disproportionate forfeiture (unless occurrence of the condition was a material part of the agreed exchange).

i. Enforcement of condition lead to disproportionate forfeiture and condition is not as to a material part of the bargain 

a. Disproportionate forfeiture: courts balance how important the condition is to the obligor against extent of loss to be suffered by oblige should condition be enforced
ii. enXco v. Northern States Power Co.: 

a. No forfeiture occurs where the breaching party maintains ownership of the K assets, even if the K assets have declined in value. In enXco, the wind turbine assets had lost $90-140 million in value.

b. Courts also consider whether parties were sophisticated, represented by counsel, and assumed the risk of non-occurrence of the condition.
(d) Failure to cooperate (aka the Doctrine of Prevention). 
i. condition is excused if the promisor wrongfully hinders or prevents the condition from occurring ( whether the actions of the party who benefitted from the condition acted in bad faith to bring about the failure of the condition
ii. Obligor has a good faith duty to cooperate with the obligee, or at least not to impede the efforts of the obligee to satisfy the condition.

(e) Waiver and estoppel.

i. A party can waive a condition before the time of occurrence of the condition and condition is within the other party’s control 

ii. Party waving must give the other party reasonable notice of the retraction

iii. The waiver can be retracted UNLESS

a. the other party has relied on the waiver such that retraction would be unjust – waiving party is estopped from retracting waiver

b. A waiver is only effective where the waiver is made after the condition was to be fulfilled or the promise was to be performed. 

iv. Rst § 84 (promise to perform conditional duty despite non-occurrence of a condition) 

v. UCC § 2-209(5) (limitation on waiver retraction) – waiver can be retracted by reasonable notice received by the other party that strict perf. is required
6. Constructive Conditions

a) constructive conditions provides that each party’s duty of performance is implicitly conditioned on there being no uncured material failure of performance by the other party.

i. The condition on Y’s duty to perform is satisfied if X substantially performs its duty.
b) Constructive conditions SEQUENCE the K performances.

i. Rst: Where both promises can be performed simultaneously and the terms of the contract permit, the rendering of each performance is a constructive condition on the other (i.e. the performances should be simultaneous).
(a) Ex: A and B show up at appointment time and place; A says he’s ready to go forward and shows B the money; B says he’s ready to go forward and shows A the good. 

i. A’s duty to pay is subject to the constructive condition that B tender perf and at the same time, B’s duty to deliver good is subject to the constructive condition that A tender perf.  A’s duty is enforceable when B tenders perf and vice versa. 
a. Tendered performance is a constructive condition that is fulfilled by a party’s offer of performance + manifest present ability to perform (no need for actual performance)
ii. Rst: Where one party’s performance takes a longer period of time, that party’s performance is a constructive condition on the other party’s duty to perform.
(a) Ex.: Sculptor will design & sculpt a statute for M’s garden, & M will pay Sculptor $1,000. Sculptor’s performance takes longer than M’s performance; M’s duty to pay is constructively conditioned on Sculptor’s performance; M’s performance is not “due” until Sculptor performs.

iii. Courts interpret contracts to determine the constructive conditions in the contract.
iv. Jacob v. Kent: K’s duty to pay is constructively conditioned on J’s perform to build house 
7. Substantial Performance
a) Immaterial deviations from the duty/event required by the contract: 
i. Do not amount to a failure of a constructive condition on the other party’s duty to perform.

(a) A CONSTRUCTIVE CONDITION can be satisfied by SUBSTANTIAL PERFORMANCE.

(b) On the other hand, an immaterial deviation from an express condition is a failure of the condition, because express conditions must be satisfied perfectly.

ii. Can be a partial breach that gives the other party the right to recover damages.

(a) Damages in such as case may be negligible, for example, where they are based on diminution in value.
(b) If substantially performed, breach is partial. If performance is not enough to be substantial, then figure out if partial, material, or total breach.
b) Rst Factors that are considered in determining whether performance is “substantial” AND whether a breach is material:

i. Extent to which injured party will be deprived of the benefit which he reasonably expected; 

ii. Extent to which injured party can be adequately compensated for part of benefit of which deprived; 

iii. Extent to which party failing to perform will suffer forfeiture if breach is material and non-breaching does not need to perform; 

iv. Likelihood that the party failing to perform will cure his failure;

v. Extent to which behavior breaching party performed within standards of good faith and fair dealing.
c) Jacob v. Kent: was K injured? No as pipe used were of the same quality. K can recover damages that have accrued from J for partial breach. Jacob substantially performed its duties and breach is only immaterial. If breach declared material would result in economic waste (defect is small and cost to repair is great). Analysis:
i. K received substantially all the benefit he reasonably expect under K (got house with same quality pipes)

ii. Damages can compensate K for harm suffered due to breach

iii. If material, breaching party likely suffer forfeiture since built entire house with same quality pipe

iv. Jacob’s breach was inadvertent/innocent, “good faith’ breach – pipes were inspected and thought was Reading pipe
d) Also consider excuses for non-occurrence of a constructive condition (see excuses above, under express conditions).

e) UCC rejects the substantial performance doctrine
i. Perfect Tender Rule:  [I]f the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may: (a) reject the whole, (b) accept the whole, or (c) accept any commercial unit or units and reject the rest.”

(a) Perfect tender rule applies only to “single lot” K (where delivery is made all at once); if installment K (goods delivered in more than 1 shipment),

(b) A buyer must act promptly to reject and follow proper procedures; otherwise it will be deemed an acceptance of the goods.
(c) Ex: B places order for 100 Grade A turkeys with S but S’s delivery comprise of 99 Grade A and 1 Grade B turkey. B can reject entire order.
ii. Rules that mitigate the strict UCC perfect tender rule:

(a) Seller granted chance to “cure” if time for performance has not expired: UCC § 2-508.

i. The seller may give notice of intent to cure and to affect the cure by substituting a conforming delivery before the delivery date under the contract.  
ii. Seller must give buyer adequate notice of intention to cure before time of performance.

iii. Buyer must accept if seller gave adequate notice to cure, acted in good faith, and cures
a. Seller can only cure up to original delivery date because the perfect tender rule gives the buyer the right to reject late delivery even if time of delivery is not a material term.

(b) There is limited ability to cure after the delivery date has passed.  UCC § 2-508(2).

i. If the buyer has already accepted the goods, the buyer can revoke the acceptance only for substantial defects and either (a) defect difficult to discover when accepted or (b) accepted knowingly by buyer with reasonable assumptions seller will fix it: UCC § 2-608.

ii. In an installment sale, the buyer can reject an installment only if the defect “substantially impairs” the value of the installment and either (i) non-conformity cannot be cured or (ii) seller refuses to give adequate assurance of cure

a. If defect does not substantially impair value of the installment, buyer treats as partial breach (can sue for damages) but cannot reject shipment and refuse to pay

b. buyer can claim a breach of the whole contract only if the defect “substantially impairs the value of the whole contract.” UCC § 2-612.
iii. If time for performance has passed, seller’s right to cure is limited, must prove:

a. Acted in good faith

b. Buyer would not have suffered too much of a commercial loss waiting for cure

c. Cure is made within reasonable time 
(c) The doctrine of good faith applies to protect against a buyer’s rejection of goods that is clearly pretextual—e.g., a rejection because of some minor nonconformity because the buyer wants out of the deal.
(d) COD, COP, TU limits perfect tender rule – if established, no breach and must perf under K
iii. Acceptance:
(a) Ways to accept:

i. Informed seller

ii. Keeps good without saying anything – essentially failing to reject after reasonable time
iii. Takes act inconsistent with seller’s ownership of good

(b) Effects of acceptance:

i. Buyer must pay for good

ii. Cannot reject good

iii. Buyer has burden to prove seller’s goods were nonconforming

iv. Buyer must notified seller of any breach within reasonable time

iv. Rejection

(a) Reject within reasonable time after delivery 

(b) Seasonably notify seller of rejection

(c) Hold and store goods with reasonable care (if buyer took possession)

(d) If buyer is merchant

i. try to sell any rejected perishable good asap if seller is not in that market

ii. goods are not perishable and seller is not in that market, buyer must follow any reasonable instructions from seller concerning disposition of goods
8. Doctrines that transforms “material” breach to “partial” breach:

a) Divisibility

b) Cure – breaching party has right to cure until breach becomes total and if breaching party tenders a cure before a material breach is total, non-breaching party must accept the cure and must timely perf any remaining duties or else non-breaching party is in breach
c) Waiver – nonbreaching party may waive/excuse a material breach which transforms it into a partial breach
9. Doctrine of Divisibility (bears on conditions, breach, and remedies)
a) Where a K is divisible, determine whether conditions within each divisible part of the K (matched PAIRS of performance obligations) have been satisfied or excused. 

b) Always ask if K is divisible before analyzing breach/condition
c) Breach and condition must be analyzed separately for each matched pair

d) Retainage clause prevents divisibility as not matched pairs
e) There are various tests for divisibility:

i. Rst: If the performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded as agreed equivalents, a party’s performance of his part of such a pair has the same effect on the other’s duties to render performance of the agreed equivalent as it would have if only that pair of performances had been promised.
f) Examples: 

i. The total K price for the painting job is $10,000 because Y’s house has 10 rooms and X charges $1,000 per room. The K provides that Y will pay X for the painting done in each room with 7 days after X has notified Y that the painting in that individual room has been completed. The K does not provide for any amount of the payment to be retained by Y. X sends Y notice that 6 rooms have been painted and demands that Y pay X $6,000. Y refuses and orders X to return and finish the job.

(a) X substantially performed. K is divisible into 10 pairs ($1k for 1 painted room). X perfectly performed on 6 pairs of divisible performance (met constructive condition on 6 pairs) and Y is in breach if does not pay for 6 pairs. 

(b) If Y does not pay, X has to notify Y (in writing preferred) of breach and give reasonable time to cure.  Y’s breach is material and suspends X’s duty to paint rest of house. 

ii. 13.
How, if at all, would your answer in the last hypo change if the K provided that Y would retain 10% of the amount due to X for the painting of each room until X had completed the painting in all 10 rooms?

(a) Retainage clause prevents divisibility – X has 10 performances and Y has 11 performances 
10. Breach
Note: whether breach is partial, material or total only matters when there are executory duties remaining in bilateral K. Determining what kind of breach is irrelevant for unilateral K as only way to accept is if promisee completes performance (under traditional CL) and other wise, no acceptance. In bilateral K where one party fully performed, if the other party refuse to pay, then can simply sue for breach.  

a) Types of breach.

i. partial breach = breach that is not significant; absent other circumstances, would normally be considered a partial breach. 
(a) Ex: short delay or minor deficiency in payment

(b) Does not allow non-breaching party to suspend his/her perf until breach is cured

(c) Non-breaching can recover actual damages (but not future damages)

(d) Ex: Jacob v. Kent
ii. material breach = failure to perform a significant performance obligation.  
(a) Non-breaching party may suspend their performance until the material breach is cured
i. Suspending duty is not breach

(b) Non-breaching party must give notice promptly (in writing preferred) to breaching party of material breach and given chance to cure

i. If cures, go forward as if breach didn’t occur

ii. If not cured, material breach matures into total breach

(c) Example: Sackett’s failure to tender the balance of the purchase price for shares
iii. total breach = material breach that has not been cured after the expiration of a reasonable period of time. 
(a) Total breach discharges the other party’s duty to perform.

(b) Non-breaching party can recover actual and future damages
(c) 2 ways total breach declared: 
i. material breach ripens into total breach
ii. partial breach + followed up repudiation indicating party no longer perf

a. note: this is different than AR, the AR takes place before perf is due and repudiated duty must be material; here partial breach and
b) Steps to analyze breach:

i. Step 1:  To determine whether the nonbreaching party still has to perform her duties, ask whether the other party’s breach is partial or material:

(a) Extent to which injured party will be deprived of the benefit which he reasonably expected; 

(b) Extent to which injured party can be adequately compensated for part of benefit of which deprived; 

(c) Extent to which party failing to perform will suffer forfeiture if breach is material and non-breaching does not need to perform; 

(d) Likelihood that the party failing to perform will cure his failure;

(e) Extent to which behavior breaching party performed within standards of good faith and fair dealing, 

ii. Step 2:  If the breach is material, ask whether the breach is total.  

(a) Analyze the factors above; 
(b) Nonbreaching party must give breaching party chance to “cure” breach; and 

(c) Analyze the 2 additional factors:

i. Extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements, and ( effect of delay on getting substitute by non-breaching 
ii. Extent to which prompt performance is party of the bargain of the parties (if K stated perf by a certain date).  – K language states time to cure?
a. About the timing window of opportunity to cure (time to cure for perishable good is very short)

b. To ensure material breach matures into total breach, put a specific date/deadline to cure in notice to breaching party 

c. “timing of the essence” language might not be strong enough for material breach to mature into total breach

iii. Jacob v. Kent: partial breach and courts measured damages based on diminution in value (difference in value between pipes used and Reading pipe), which is the minority rule (general rule for construction case is to use “cost to complete” as measure of damage) because it would be an economic waste to redo all pipes (great cost) since pipes are equal in value 

c) Legal effects of partial breach, material breach, and total breach.

i. Effects on duties of the nonbreaching party.

(a) A partial breach does not discharge the nonbreaching party, who must continue to perform his obligations under the K.

(b) A material breach suspends the performance duty of the nonbreaching party until the material breach is cured.

(c) A total breach discharges the nonbreaching party from his duties under the K.  

ii. Remedies.

(a) Damages for breach.

i. Actual and future damages are available to the victim of a total breach. 

ii. Only actual damages are available to the victim of a partial breach.
(b) Alternative theories of recovery include restitution.

iii. Consider possible effects of Doctrine of Divisibility

11. Anticipatory repudiation (“AR”)
a) What is AR?

i. A repudiation is 

(a) a clear and unequivocal statement 

i. by the obligor to the obligee indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages for total breach, or 
a. if stating committing a partial breach, this is not AR – only if material or total breach
(b) a voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach. ( AR by conduct = “voluntary disablement”
(c) AR requires some portion of the K is not performed yet

(d) Rst: if obligor fails to provide within reasonable time of the requested assurance, oblige may treat it as AR
ii. A repudiation may occur 

(a) between the time the K is made and the time is due for its performance; or 

(b) after performance of the K has begun, but before the due date of the repudiated performance.

iii. To constitute AR, obligor’s purported repudiation must clearly and unequivocally indicate to the reasonable obligee that the obligor intends to breach materially when the time for performance arrives.
(a) Financial difficulty, even insolvency, is not an AR, but does provide grounds for a demand for adequate assurance of performance.

iv. obligor’s statement or conduct in repudiating must have been voluntary
b) The effects of AR.

i. Overview.

(a) Three effects of AR:

i. AR is treated as a material breach by the repudiator.

ii. The repudiating party’s deemed material breach discharges the innocent party’s duties.

iii. The repudiating party’s deemed material breach excuses any conditions on the repudiator’s duties.

(b) Exception.

i. Where the innocent party has fully performed (e.g., has done all the work required), the payment is due in the future, and the payor repudiates, the innocent party does not have the right to sue the payor immediately for breach. 

ii. Instead, the innocent party must wait until the time for performance under the contract and see if the repudiator retracts and pays after all.

iii. Rationale: Once the innocent party has fully performed, there is no opportunity for the innocent party to mitigate their damages. 

iv. In other words, the balance between the value of mitigation and the value of avoiding breach shifts to favor the latter, so courts say to wait and see if the repudiating party later performs.

ii. Rst rules.

(a) Rst § 251(1): “Where reasonable grounds arise to believe that the obligor will commit a breach by non-performance that would of itself give the obligee a claim for damages for total breach under § 243, the obligee may demand adequate assurance of due performance and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.”

(b) Rst § 253: 

i. “Where an obligor repudiates a duty before he has committed a breach by non-performance . . . , his repudiation alone gives rise to a claim for damages for total breach.”

ii. “Where performances are to be exchanged under an exchange of promises, one party’s repudiation of a duty to render performance discharges the other party’s remaining duties to render performance.”

iii. UCC rules:

(a) UCC § 2-610: “When either party repudiates the contract with respect to a performance not yet due, the loss of which will substantially impair the value of the contract to the other, the aggrieved party may: 
i. for a commercially reasonable time await performance by the repudiating party or; 
ii. resort to any remedy for breach, even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; and 
iii. in either case suspend his own performance or proceed in accordance with the provisions of this Article. . . .”
iv. Truman v. Schupf: there was no evidence that seller treated AR as final and relied on it as seller did not take any steps to try to sell property to someone else
c) AR as a result of interpretation disputes.

i. K disputes often involve interpretation.

(a) Where the parties to a contract disagree about the manner in which the contract should be interpreted, one party may notify the other party that he will not perform in accordance with the other party’s interpretation. 

(b) There is disagreement about whether this type of notification constitutes an AR.

(c) These different approaches to interpretation disputes can create uncertainty and risk. 

(d) If a party insists on performing only in accordance with that party’s interpretation, and if that party’s interpretation is later found by a court to be wrong, that party may have committed AR and breach.

ii. Application: 

(a) Hochster v. De La Tour - Defendant employer and plaintiff employee had K where plaintiff was to be a courier for 3 months starting June 1. May 11, defendant informed plaintiff that changed mind and services not needed. Plaintiff filed suit May 22 and between May 22 and June 1, plaintiff obtained other employment. 

i. Court held that in light of defendant’s anticipatory repudiation, plaintiff had right to bring suit before date of performance
(b) Hypo: A promises to be a courier for B for three months and B promises to pay for the service. Is there any condition on B’s promise to pay? Yes, in a service contract, the service provider must substantially perform before the duty to pay arises. What if B engages in anticipatory repudiation? B’s AR excuses the condition on B’s duty to perform. B’s duty to perform arises immediately, upon B’s AR, and A can sue B for breach immediately. Said another way, AR can excuse a condition on the repudiating party’s duty and constitute a material breach by the repudiating party.

(c) Hypo: A agrees to paint B’s house and B agrees to pay on the condition that he is satisfied with A’s work. Before the time comes for A to paint, B says “I repudiate my obligation.” B’s AR excuses the express condition on B’s duty to perform. What about the repudiator’s rights? If he repudiates and the other side then fails to perform on its promises, can the repudiator sue for breach? No, because the repudiating party’s AR discharges the innocent party’s duty to perform, so the innocent party cannot be sued for failure to perform. Rst § 253(2); UCC § 2-610(c).

d) Right to demand adequate assurance.

i. Overview.

(a) When reasonable grounds for insecurity arise with respect to the performance of either party, the other may demand adequate assurance of due performance and, until he receives such assurance, may if commercially reasonable suspend any performance for which he has not already received the agreed return.  

i. Demand for assurance must be based on circumstances that arise AFTER K was formed (not on situation that parties knew when K formed
ii. UCC requires the demand be made in writing, but many courts do not strictly enforce this.  

iii. Rst adopts a flexible approach.
iv. Reasonable grounds for insecurity

a. Significant financial difficulties does ordinarily amount to reasonable grounds for insecurity

b. Failure to perform important obligations under K

c. Sometimes courts found that circumstances having nothing to do with other party’s conduct can give rise to reasonable grounds for insecurity:

d. But unreliable rumors or insignificant risks do not constitute reasonable grounds

v. What assurances can be demanded?

a. Can vary depending on circumstances (ex: verbal guarantee or posting of a bond)

b. Demand must be made in good faith

c. UCC: Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards
(b) After receipt of a justified demand, failure to provide such assurance within a reasonable time as is adequate under the circumstances is a repudiation of the contract. 

i. UCC says “within a reasonable time not exceeding 30 days.” 

ii. Rst does not set a maximum time.
iii. If does nothing = AR

ii. Arizona Ice Tea Case: H had reasonable grounds for insecurity about S’s ability to perform so demanded assurance (first time).  Assurance provided when S paid the amount owed.  But when S immediately placed an order in excess of the amount proposed by H + H learned from its regional mgr of possible fraud by S, this gave H new reasonable grounds for insecurity and demand for assurance (second time). S did not give assurance = AR 
e) Actions aggrieved party may take in response to AR.

i. Overview: Upon AR, the aggrieved party has a choice.

(a) Aggrieved party may accept the AR by giving notice that she is treating it as an immediate total breach.  

i. This entitles her to refuse to render her own performance, to terminate the contract, and to sue for relief for total breach.

(b) Aggrieved party may delay responding to the repudiation to see if the repudiating party retracts.  

i. Aggrieved party might even encourage the repudiating party by notifying them that he has a specified time to retract, failing which the repudiation will be accepted.  

ii. If she does this, she can still change her mind any time before retraction, and accept the repudiation.
f) Dangers of Dealing w/ Possible Repudiation
i. RISK if a party thinks other party has made AR (usually when party does not state AR):

(a) If she terminates the K, she runs a risk that the other party will later deny the AR and claim that her termination is AR. 
i. If court concludes language is unclear/equivocal, then you materially breached
(b) If she delays accepting the AR, she runs the risk that a court will find she failed to mitigate her loss, which would reduce her recovery for breach.

ii. She may be able to demand adequate assurance of performance (but still some risk).

g) Retraction of AR by repudiator.
i. A repudiating party may retract her AR 

(a) if notification of the retraction comes to the attention of the injured party before the injured party 

i. materially changes his position in reliance on the repudiation or 
a. reliance argument is weaker compared with notifying that treating AR as final
ii. indicates to the repudiating party that the injured party considers the AR to be final.
B. If duty arose, was duty discharged? Duty excused/discharged = no duty to perform and failure to perform is not breach
1. Changed circumstances – look for a supervening event:
a) Supervening event: 

i. a change of circumstances after formation 

ii. which alters the deal so fundamentally that the adversely affected party is relieved of his performance obligation under the K.
iii. party asserting has burden to prove
b) 1 - Impossibility 

i. Duty is discharged when: 
(a) a person necessary for performance of the agreement dies or is incapacitated
(b) the thing necessary for performance of the agreement is destroyed/damaged/fail to come into existence
(c) new regulation prohibits performance 
ii. Easy rule to apply when good is unique good but the challenge is when the good if fungible (not unique). Party seeking to be excused needs to convince court that the K required its performance of the particular/specific good that was destroyed/damaged

iii. Usually doctrine involves cases where it is “literally impossible” to perform – the thing promised simply could not be performed at all (objective impossibility “no one could do it”) 

iv. Taylor v. Caldwell (music hall case): Caldwell rented music hall but it burnt down. The hall itself was essential to the performance of the K and the parties had contracted “on the basis of its continued existence”. Because of the accidental destruction, Caldwell’s duty to perform was excused.
c) 2 - Impracticability

i. Duty is discharged when:

(a) After K made

(b) Party’s performance is made “impracticable” 
i. i.e. excessively burdensome

ii. Increase in cost alone is not enough for impracticability, the supervening event must also change the nature of performance

(c) Without his fault

(d) by the occurrence of an event (i.e. supervening event) the non-occurrence of which was a basic assumption on which the K was made
i. i.e. assume “x” won’t happened and “x” happened after K formed

ii. always think about what was the basic assumption K based on 

iii. generally, basic assumption that economy will not fluctuate is NOT basic assumption for impracticability ( especially for long-term K w/ fixed price
a. Hemlock polysilicon case: Fixed price in long term K b/c foresee that prices will fluctuate

iv. courts generally unwillingly to grant relief when there is war/natural disaster
(e) unless the language of the K or the circumstances indicate the contrary
i. duty to perf. is not discharged

ii. Ex: K allocate risk by “as is” clause
ii. Mineral Park Land v. Howard (extract gravel case): D agreed to purchase and extract from P’s land all the gravel it needed to construct a bridge. D removed all gravel above water level but removal of gravel below water level would require different extraction method and 10x cost. Court held that the extreme increase in the cost of extraction but more importantly, the nature of the extraction changed which justified D’s nonperformance (even if it wasn’t literally impossible).
iii. UCC 

(a) Goods destroyed

(b) If event caused a portion of the goods to be destroyed, seller must allocate remaining inventory to its contracting parties on a pro rata basis ( this offer has to be made BUT acceptance is up to the other party as the other party does not have to accept less of a good than original K
(c) Non-delivery of goods by a seller is not a breach of his duty under a K for sale if performance has been made impracticable by 

i. the occurrence of a contingency the non-occurrence of which was a basic assumption on which K was made or 

ii. by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid
(d) increased cost alone does not excuse performance

i. but if increase cost from some unforeseen contingency + alters the essential nature of perf = excused

(e) market fluctuation does not excuse performance

i. BUT, if market fluctuation (or prevents seller from securing supplies necessary to perf) caused by severe shortage of raw materials/supplies due to a contingency such as war/embargo/crop failure/unforeseen shutdown of major sources of supply, perf is excused

(f) If contingency in question is sufficiently foreshadowed at time of K to be included among the business risks, duty is not excused 

(g) seller must seasonably notify buyer there will be delay or non-delivery 
d) 3 - Frustration Of Purpose

i. Exchange called for by K had lost all value to D because of a supervening change in extrinsic circumstances
ii. Duty is discharged if:

(a) After K made

(b) Party’s principal purpose is substantially frustrated 

i. i.e. benefit of bargain changed and diminished value = virtually valueless
ii. a mere diminish in value is not enough

(c) Without his fault

(d) by the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made

(e) unless the language of the K or the circumstances indicate the contrary
iii. Krell v. Henry (rent room to see parade): D agreed to rent P’s room which overlooked the King’s parade but then King became ill day of parade so parade cancelled. Court held that D was excused from duty to pay as P’s room was useless to the D’s purpose
iv. Facts changed: if King’s illness occurred at the time when K was made between P and D, then case can be a mutual mistake
v. Mel Frank v. Di-Chem: Di-Chem’s duty to pay did not become burdensome after the new regulation that prohibits storage of hazardous chemical in rental property. What changed is the benefit of the bargain – did new regulation diminish value of rental property so much that it has become worthless?

(a) Court held rental property is not valueless simply because Di-Chem cannot store its hazardous chemicals there, Di-Chem can stills tore its non-hazardous chemicals there

vi. Force Majeure Clauses 

(a) Sometimes court holds force majeure clauses does not discharge duty to perform; so better to be specific in K

e) Distinguish Between Changed Circumstances Doctrines

i. The BURDEN of Performance Changes:

(a) Impossibility [cannot perform] & 

(b) Impracticability [excessively burdensome to perform]

ii. The BENEFIT of BFE Changes: 

(a) Frustration of Purpose 
i. Supervening event 

a. destroys/ frustrates party’s purpose in entering into the K

b. renders counterparty’s performance valueless to party seeking discharge

iii. if what changed (supervening event) made the performance more burdensome to perform, then impracticability; but if changed benefit, then frustration of purpose
2. K Modification 
a) Asking to change original K b/c of changed circumstances (after K formed) and if modification is enforceable, modified duties takes place of original K and breach is determined under modified K (if modification unenforceable, breach determined under original K)
b) If party agrees to modification under economic duress (defense to K formation); modification = voidable

i. Totem Marine Test: 

(a) a wrongful or improper threat,

(b) no reasonable alternatives, and

(c) threat actually induced victim to enter into K
c) CL and Rst Rule: modification requires consideration

i. What counts as consideration?

(a) PED is NOT consideration: Alaska Packers
(b) But if PED changes, new duty may be consideration.

(c) Also “mutual release” may terminate old duty.

ii. Modification of executory K (K not fully performed)

(a) A promise modifying a duty under a K not fully performed on either side is binding
i. if the modification is fair and equitable in view of circumstances not anticipated by the parties when the K was made; or
ii. Material change of position by promisee in reliance on unenforceable modification may make the modification enforceable, even if no consideration; or
iii. to the extent provided by statute

d) UCC Rule

i. Modification does not require new consideration to be enforceable 

ii. SOF 
(a) SOF requirements must be satisfied if K as modified is within SOF provision

(b) Example: original K for 10 widgets @ $45 each which has total K price of $450 (not within SOF) but modification is for 20 widgets which has new total K price of $900 (modification brings K within SOF) – modification must satisfy SOF or else modification not enforceable 
iii. NOM clause

(a) Example of NOM: “No modification of this Agreement shall be effective unless it is a written modification signed by both parties” 

(b) Note: CL – oral modification effective notwithstanding NOM clause
(c) Example: original signed K has NOM clause, original K cannot be modified unless there is written signed modification 

iv. If SOF/NOM requirements are not met, 

(a) there may have been a waiver for the executory portion of the K (not performed yet)

i. but waiver can be retracted by reasonable notification received by the other party (but needs to be before reliance) 
a. unless counterparty has changed position in reliance on modification
(b) Example: original K (has NOM clause) for A to supply special fabric TM to B. K is performed but then the material used to make TM is not available. A tells B cannot supply TM and B says it is willing to buy another fabric TN in a phone call (there is no written modification). A makes TN and ships to B, who accepts. 
i. B waived original K term for A to supply TM

ii. There is no enforceable modification – A’s duty has not changed

iii. B’s waiver = waive its right to enforce term in original K for A to ship TM; B cannot sue A for breach of K for shipment of TN 

iv. B can retract waiver for future shipment to receive original TM fabric by sending A written notice of waiver retraction 

v. UNLESS A already bought $12000 worth of material to make TN and TN fabric is a specialty fabric made especially for B ( B cannot retract waiver anymore; A relied on B’s waiver

vi. **B can specifically state in waiver that only waiving for 1 shipment – eliminates possible reliance issue**

v. Kelsey-Hayes (break casting) Case: K where buyer will buy all its requirements for casting from supplier (supplier is the sole provider for buyer). Supplier threatened to breach K and shutdown business if buyer did not agree to price increase.  Buyer did not have reasonable alternatives and if does not agree to price increase, buyer will breach its K with 3rd party and suffer tremendous damage to its reputation. So Buyer enters into modification but protested to supplier about the price increase. 

(a) Court held that buyer entered K modification under economic duress = unenforceable modification. 

(b) Court added 4th element to Totem Marine Test – buyer protested to supplier’s price increase which puts seller on notice that modification under duress

vi. Accord = agreement to discharge original K and put in its place a new K

(a) Accord (second K) is enforceable but it only wipes out (discharges) original K if the accord is actually satisfied (ie. Performed). 

(b) If accord is not performed, debtor can sue under either original k or second K.

(c) Accord requires consideration

(d) Typical example: debtor offers part payment (offer for an accord to wipe out original K payment obligation and put new offer) but only if the creditor accepts the offer as full and complete settlement of the dispute – meaning, if creditor cashes debtor’s check (regardless of whether creditor cross out ‘settlement” language on check) and bank deposits check into creditor’ account = accord satisfied. 
Note: changed circumstances and K modification usually asking to change the party’s duties (usually not asking for rescission)

Rights and Duties of Third Parties
K Rights and Duties

Each party to an enforceable K has rights & duties:

· K “right” is “the ability to require the other party [to the K] to perform or pay damages.” 

· K “duty” (aka obligation) requires a K party to perform or pay damages.

· The party with the duty/obligation to perform is the obligor.

· The party to whom the duty is owed/for whom the obligation is performed is the oblige (has right).
A. Rights of Third Parties as Contract Beneficiaries

· “Third parties” are parties other than the parties who entered into the K.

· American rule: “a third party may have standing to recover on a K.” 
· A third party may be either:

· An intended beneficiary or

· an incidental beneficiary.
Rst – Intended or Incidental Beneficiary
Intended Beneficiary
· Definition: 

· Unless otherwise agreed between promisor and promise, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties AND either

· (a) the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary ( Creditor (beneficiary and promisee had K and promisee owes debt to beneficiary)
· (b) the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance ( Donee

· identity of the intended beneficiary need not be known at time of K

· intended beneficiary need not manifest any agreement to K – sometimes doesn’t even know  

· but if does not want to be an intended beneficiary, has right to disclaim status within reasonable time after learning of the K and need to:

· give notice of decision to disclaim any obligation owed by promisor

· notice given within reasonable time after learning of existence of K; and 

· notice is not received after the beneficiary has already assented to K

· if intended beneficiary says nothing after learning of K, deemed to have impliedly ratified K by silence

(2) An incidental beneficiary is a beneficiary who is not an intended beneficiary.  Cannot sue.
Example: Majority Rule on Will Contract Beneficiaries
· Client Cara and Lawyer Larry enter into a K, pursuant to which the Cara pays Larry a fee to draft Cara’s will.

· Bill, a third party who Cara intends to be her sole beneficiary under the will, is an “intended beneficiary” of the K.
· Bill is an intended beneficiary b/c:

· Circumstances indicate that Cara (who promises to pay for Larry’s services) intends to give Bill the benefit of the promised performance (Larry’s promise to perform by drafting a will for Cara that allows Bill to receive all of Cara’s property by bequest)
· If Larry’s errors in drafting the will prevent Bill from receiving Cara’s bequest, Bill can sue Larry for breach of K. 
· This example shows that a third party intended beneficiary can have the right to sue to enforce K against one of the original parties to the K

Issues in 3rd party beneficiary K

1. When is beneficiary entitled to sue promisor/obligor?

a. Only if beneficiary is an intended beneficiary (incidental cannot sue)

b. Citizens are not able to sue to enforce promise of a private company from a K between government and private company

c. Developer cannot sue subcontractor in a subcontractor-general contractor K

d. Rmb: beneficiary stands in the shoes of the promisee 

i. Beneficiary’s right to sue is subject to any conditions in the promisor/promisee K (if promisor’s duty is conditioned upon occurrence of an event and event does not occur, duty did not arise)

ii. Beneficiary’s rover against promisor is subject to offset by amount of any damages the promisor suffers as a result of an immaterial breach by promisee 

2. If beneficiary can sue promisor/obligor, what defenses will promisor be able to assert?

a. Promisor has the right to assert any K defenses it can 

3. Is beneficiary entitled to sue the promise/oblige if promisor/obligor does not perform?

a. Yes 

4. Is the promisee/obligee entitled to sue promisor/obligor if promisor does not perform?

a. Usually, promisee can get specific performance for promisor to perf

5. May the promisor and promise effectively modify (or even rescind) the 3rd party beneficiary K to the detriment of the beneficiary without first securing the beneficiary’s consent?

a. Generally, courts agree at some point the rights of the beneficiary vest and promisor and promisee cannot thereafter modify/rescind their K 

b. Split in opinion as to when the beneficiary’s rights vest

i. Majority view (Rst): upon beneficiary’s reliance on promisor’s promise

1. Promisor/promisee can freely modify until beneficiary both (i) knows of the promisor’s promise and (ii) relies on it

ii. Minority view: immediately upon execution of the K (regardless whether beneficiary knows); cannot modify K

iii. Minority view: upon knowledge of the promisor’s promise

Difference between intended beneficiary and novations

· Novation requires beneficiary to agree that performance by 3rd party will discharge the debt between beneficiary and promisee

· Ex: A owes B $1000 but A doesn’t have money so negotiates with B and C where A will sell watch to C for $1000. B agress to discharge A’s duty to pay and replace with C’s promise to pay B $1000 after A sells C watch ( novation

· Ex: A and C have K for A to sell C watch and C will pay $1000 to B ( beneficiary

Difference between beneficiary and assignment

· 3rd party beneficiary has 1 K (the original K)

· Assignment has 2 Ks (original K between promisor and promisee and new K for assignment of rights in the original K to 3rd party)

B. Assignment of contractual rights & delegation of contractual duties
Assignment of Rights

· “Assignment is an act or manifestation by the owner of a [K] right (the assignor) indicating his intent to transfer that right to another person (the assignee).” 
· Elements:

· Assignor manifest present intent to transfer existing right to assignee without further action by assignor

· Assignment is permissible (K has no restrictive clause)

· Assignee must manifest acceptance of the assignment

· Unless:

· 3rd party other than assignee gives assignor consideration for assignment

· Assignment is revocable because of the delivery of a writing to a 3rd party
· Assignment of a K right from an assignor to an assignee is effective, then:

· Creates in the assignee a new K right; and

· Extinguishes the K right held by the assignor ( this means assignor can no longer enforce the K
· General rule: K rights can be assigned. 

· General language of assignment is interpreted to include both assignment of rights & delegation of duties. 
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· A = has a right to receive perf from B (obligee)

· B = has duty/obligation to perf (obligor)

· A is also the assignor of A’s contractual rights – can transfer A’s rights under the original K with B to a 3rd party (assignee)

· Obligor does not need to assent to the assignment for it to be effective

· Assignor can make effective assignment where assignee’s rights are expressly conditional on the occurrence of an event 
Assignment of K rights may be limited if:

· The purported assignment conflicts with a statute or public policy;

· An assignment would have a material adverse effect on the other party to the original K (the obligor); or

· The contract terms include an effective “no-assignment” clause, which prohibits assignment of K rights.
· K restrictions on no-assignment must be clearly expressed & are narrowly construed.  Strong public policy to allow for rights to be assignment. Rst 2d § 322; UCC § 2-210(3) 

· A K with a no-assignment clause may be interpreted to allow an assignment to be effective. 

· A no-assignment clause may be interpreted to prohibit delegation of duties, or to give the obligor a breach of K claim against the assignor, but not to prohibit assignment of rights.

· A K must use strong express language to prohibit assignment of rights. Rst 2d 322 

· K could have a term that might prohibit assignment unless the other party to original K assents to the assignment.
· Oral assignments are effective unless subject matter of assignment is within SOF 

· If so, obligor has defense of SOF if assignee tries to sue
Delegation of Duties

· “Obligor” (person who owes a K duty of performance to an “obligee”) may be able to “delegate” that duty to a 3rd party.

· Even if delegation of performance is effective, the delegation does NOT extinguish the obligor’s duty.

· Unless the obligee affirmatively releases the obligor from the duty, the obligor continue to have the duty until it is performed.

· An affirmative release of the obligor by the obligee is called a “NOVATION.”  

· Clear evidence is required to establish a novation. 

· An effective novation extinguishes the obligor’s duty .

· General rule: K duties may be delegated.
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· B = duty/obligation to perf

· A = has rights to receive B’s perf

· B has duty to perf can attempt to delegate his duty to the “delegate” ( but this mere delegation does not extinguish B’s duty (B is still the obligor) – A can enforce the K against B and delegate 

· For B’s duty to be extinguish, A has to affirmatively assent to a K novation 
Limitations on delegation

· Delegation is allowed unless 

· A K term limits delegation, 
· A K may include a “no-delegation” clause (must be expressed clearly) or may require consent of the other K party for delegation. 

· Courts enforce K prohibitions on delegation of a duty. 
· Public policy in favor of rights to receive perf under K but no public policy in favor of delegation of duty - Courts are more likely to enforce K prohibitions on delegation of duties than courts are to enforce K prohibitions on assignment of K rights (more likely to enforce assignment of K right)
· Delegation is contrary to public policy, or 

· The obligee has a substantial interest in having the obligor perform or control the duty (e.g., if the obligor has a particular attribute, skill or talent relevant to performance and is the benefit of the bargain for the obligee).

· A duty to perform personal services generally is not delegable, unless the other party assents to the delegation. 
· Assumption being that if K for performing personal services is with a specific person, then obligee does have a substantial interests in having a particular obligor perf or control the duty
Whenever you're confronted with a situation where a third party is benefitted by the performance of one of the parties to a contract, that third person might have enforceable rights under the contract as a “third-party beneficiary." Ask the following questions, in order:
1. Does the benefit to the third person come about in the contract itself, or does one of the parties transfer the benefit to the third person later on? (If the rights are transferred to the third party after the contract is created, you're not looking at a third-party beneficiary problem; you're looking at an assignment of rights problem (see code TPI/AST)).

2. See if the party who would have received the benefit of the performance intended the third party to benefit instead. (This distinguishes intended beneficiaries from incidental beneficiaries; only intended beneficiaries have enforceable rights.)

3. To see if the third-party beneficiary has enforceable rights under the contract—that is, whether she can insist on performance or sue for any substandard performance—you have to determine if the beneficiary's rights have “vested.” (If a third-party beneficiary's rights haven't vested, she can't stop the parties from destroying or modifying their rights.)

4. Finally, see if there are any defenses available to the party who's supposed to perform.
Q6: Remedies?
If enforceable K:

a. General

i. Expectation damages

ii. Specific performance (if subject matter of the K is unique)

b. Restitution

If no enforceable K:

No K law remedies, only remedy under either promissory estoppel or restitution 

Promissory Estoppel

· There must be a promise!

Restitution – unjust enrichment (body of law outside K law)

“Promissory Restitution”/Material Benefit
Expectation Damages - CL and Rst:
I. Introduction

A. Interests protected by contract law remedies. Fuller and Perdue described three types of interests protected by contract law remedies.

1. Expectation interest: 

Contract law encourages promisees to rely on promises by protecting the promisee’s expectation interest in the contract. 

Contract law typically tries to put a promisee in the position she would have been in if the breaching promisor had performed. 

Using this approach gives the injured promisee the “benefit of the bargain.”

2. Reliance interest: 

In the alternative, contract law sometimes protects a promisee in a different way, by putting the promisee in the position she would have been in if she had not entered into the contract. 

Contract law protects the promisee’s reliance interest by reimbursing the promissee for her loss in relying on the contract.

3. Restitution interest: 

In the alternative, contract law sometimes uses a different approach to put the breaching promissor in the position she would have been in if she had not entered into the contract. 

Contract law protects the promisee’s restitution interest by requiring the breaching promisor to return to the promisee the benefit received by the breaching promisor.

4. Rst 2d §344 (the “modern view” of contract remedies) adopts the Fuller and Perdue analysis of the interests served by contract law remedies.

B. “Substitutional” relief is the default remedy; “specific relief” is the extraordinary remedy.

1. Definitions (from Farnsworth Contracts treatise): 

a) Relief is “substitutional” “when it is intended to give the promisee something in substitution for the promised performance.” 

b) Relief is “specific” “when it is intended to give the promisee the very performance that was promised.” Such “specific” relief could be provided by “specific performance,” i.e., a court order that requires the breaching party to perform. A “negative injunction,” i.e., a court order to not do something that is inconsistent with performance, can have a similar effect.

2. Contract law typically provides for substitutional relief, in the form of an award for money damages, instead of specific relief.

a) Rst 2d §359(1) provides that “[s]pecific performance or an injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured party.”  
b) UCC §2-716 provides that “[s]pecific performance may be decreed where the goods are unique or in other proper circumstances.” The inability of the injured party to cover may constitute “other proper circumstances.” 
II. Computing the Value of the Plaintiff’s Expectation: Rst/CL 

A. Rst 2d § 347: The basic formula for computing expectation damages.

1. Rst 2d § 347 provides that the general measure of expectation damages =

      LOSS in VALUE (if any)

+    OTHER LOSS (if any)

· COST AVOIDED (if any)

· LOSS AVOIDED (if any)

2. LOSS in VALUE (aka the term “direct damages”/ benefit of the bargain): the difference in value between what should have been received and the value of what, if anything, was received (ex: whether partial payments received)
3. OTHER LOSS: Incidental and consequential losses (aka “special damages”).
Incidental: admin cost of finding replacement services (ex: employee A gets fire and to mitigate loss, A hires recruitment agency to find another job; the cost for recruitment agency = incidental cost)

4. COST AVOIDED: Savings on expenditures the non-breaching party would have otherwise incurred if the breaching party had performed. 

5. LOSS AVOIDED: Loss avoided or mitigated by the non-breaching party (loss avoided by salvaging or reallocating resources that otherwise would have been devoted to performance of K)
B. Note: “Consequential” and “incidental” damages must meet certain requirements:

1. Damages must be reasonably foreseeable (by breaching party);

2. The harm must be measured with reasonable certainty; and

3. Damages are reduced “to the extent that they could have been avoided or minimized by reasonable efforts.” 

C. Examples of calculation: 

1. Case 1, KCP 9E p. 878: Construction K; breach by Owner. 
Owner hired builder to construct building for $200,000. Estimated total cost of construction is $180,000. Owner breaches by unjustly terminating K when work is partly done. At time of termination owner paid $70,000 for work done and builder spent $95,000 for labor and materials (some of which are incorporated in the partially completed building). After owner’s breach the builder is able to resell $10,000 of materials purchased for project.

LOSS in VALUE: $200,000 (K price) - $70,000 (payment received) = $130,000

OTHER LOSS: $0

COST AVOIDED: $180,000 (cost of construction) - $95,000 (cost spent already) = $85,000

LOSS AVOIDED: $10,000 (salvaged)

Expectation damages: $130,000+$0-$85,000-$10,000 = $35,000
2. Case 2, KCP 9E p. 878: Employment K; breach by Employer.
Employer hires employee under a 2-year employment K for a salary of $50,000 per year, payable in installments at end of each month. 6 months after employee starts work, the employer wrongfully discharges her. The employee looks for work for 3 months but unable to find another job. Finally, she hires employment agency, paying a fee of $1,000. 3 months later she obtains a job (similar to the one she was fired from) paying $45,000 a year.

Total unemployed period: 3 months + 3 months = 6 months without job

LOSS in VALUE: ($50,000x2years)-(6months or ½ year x 50,000) = 100,000-25,000 = $75,000
OTHER LOSS: $1,000 (admin/incidental cost)
COST AVOIDED: $0
LOSS AVOIDED: $45,000 (2 year K, 6 months performed, 6 months unemployed, last year found new job)
Expectation damages: $75,000+$1,000-$0-$45,000 = $31,000
D. Alternative terminology and comparable formulae used in some types of cases.

1. Although the theory behind expectation damages is constant, cases use alternative terminology and formulae to compute expectation damages, depending on the type of contract involved.

E. In cases involving real estate sales contracts, “courts often state that expectation damages are measured by the difference between the contract price and the market price (FMV) at the time of breach.”

1. If RE Buyer breaches, Seller can recover expectation damages for loss in value only if the Seller can show that, at the time of the breach, FMV of property < K price for the property (if FMV > K price, losing K for seller; seller makes money).
a) Plus consequential damages: Example from Crabby’s case (not assigned) involving buyer’s breach of K to sell real property: The court allowed the seller to recover “other losses,” including property taxes, the cost of utilities, and interest paid on the mortgage during the 11.5 month period between the breach and the resale of the property. 

2. If RE Seller breaches, Buyer can recover expectation damages for loss in value only if the Buyer can show that, at the time of the breach, FMV > K price for the property (if FMB < K price, losing K for buyer; buyer saves money).

a) English rule vs American rule when Seller breaches.

(1) English rule: If seller is in breach in K for sale of real property but acting in good faith, plaintiff buyer’s recovery is limited to only restitution, i.e., to seller returning to the buyer any payments that the buyer has made to the seller with respect to the property (ex: down payment or earnest money buyer made).

(2) American rule: If seller is in breach in K for sale of real property, plaintiff buyer’s recovery is determined using expectation damage formula, “regardless of the good faith or bad faith of the seller.” Loss in value = difference between K price and FMV where FMV < K price
3. FMV of property is established by expert testimony and, in some cases, resale of the property (but parties may disagree about whether FMV at time of resale is different than FMV at time of the breach). Best evidence is resale of the property in close temporary time to breach. Ex: in Crabby took 11.5months to find another buyer, the property value may have changed significantly during this time.  Note: should keep in mind that the resale value is representative of the value of property at time of breach.

4. RE sales Ks often have an express condition on buyer’s duty to pay, that buyer can obtain financing for the purchase. (Look for satisfaction, excuse, waiver of the express condition.)  Rmb: buyer has to use good faith to obtain financing (express condition – if not met, buyer not buying is not breach). 

F. In cases involving construction contracts: 

1. Where the owner is the breaching party, courts often state that the builder’s expectation damages equal “the builder’s expected net profit on the entire contract plus the builder’s unreimbursed expenses at the time of breach.” 

a) Compare Case 1 and Case 3, KCP pp. 878-79: Construction K; breach by owner.
Owner hired builder to construct building for $200,000. Estimated total cost of construction is $180,000. Owner breaches by unjustly terminating K when work is partly done. At time of termination owner paid $70,000 for work done and builder spent $95,000 for labor and materials (some of which are incorporated in the partially completed building). After owner’s breach the builder is able to resell $10,000 of materials purchased for project.

Case 1 using expectation formula:

LOSS in VALUE: $200,000 (K price) - $70,000 (payment received) = $130,000

OTHER LOSS: $0

COST AVOIDED: $180,000 (cost of construction) - $95,000 (cost spent already) = $85,000

LOSS AVOIDED: $10,000 (salvaged)

Expectation damages: $130,000+$0-$85,000-$10,000 = $35,000
Case 3 using construction formula:

Builder’s expected net profit on entire K: $200,000 (K price) - $180,000 (cost to perf K) = $20,000

Builder’s unreimbursed expenses at time of breach: $95,000 (cost spent) - $70,000 (partial payment) - $10,000 (resale) = $15,000

Total damages: $20,000+$15,000=$35,000

2. Where the builder is the breaching party.

a) Cost-to-complete vs. diminution in value.

(1) Rst 2d § 348(2) provides the non-breaching party damages can be measured by either: 

(a) diminution in FMV or 

(b) reasonable cost to complete or to repair defects if “that cost is not clearly disproportionate to the probable loss in value to him.”

(2) Case law.

(a) General Rule: Use cost-to-complete measure Loss in Value.

(i) Cost to complete when: diminution in FMV > cost to complete/repair OR diminution in FMV < cost to complete/repair when the cost to complete/repair is not disproportionate

(ii) Example: B hires A to build pool for 40,000. A completes work and paid K price. But crack start appearing and cost $5,000 to repair. The diminution in FMV due to breach is $10,000. Cost to repair < FMV diminution, use cost to repair ($5,000) as Loss in Value.

(iii)  Example: same facts as above expect cost to repair is $15,000 which is more than diminution in value $10,000. Still use cost to repair as the difference of $5,000 is not “clearly disproportionate” 

(iv) American Standard v. Schectman: P contracted for D to remove structures and grade property as thought it will increase property value. D contractor did not grade because expensive and thought it did not affect market value since only decrease in value of $3,000 from not grading property. Here, grading was not incidental, it was main purpose of K and D deliberately decided to not do it (bad faith).  Also, D needed to finish performance, not to undo what was already completed (like in Jacob & Youngs).
(v) Diminution in value measure does not apply if the breaching party committed an intentional breach, for example where K turned out to be a bad deal for the breaching party (in American Standard, D breached as it was too expensive than originally anticipated).
(b) Exception to the general rule: Use diminution in value measure. 

(i) Substantial performance in good faith and either: (a) cost to complete creates economic waste (Jacob & Youngs) or (b) breach was incidental to main purpose of K and completion would be disproportionately costly (completion = economic waste)

(ii) Peevyhouse (KCP 9E pp. 897, 900-01).

(a) Held: where “breach is of a covenant which is only incidental to the main purpose of the K and completion would be disproportionately costly,” i.e., where completion would constitute “economic waste”.

(b) Case involved breach of defendant’s promise to restore plaintiff’s land (in lieu of receiving a $3,000 payment) after defendant strip-mined. 

(iii) Jacob & Youngs v. Kent.

(3) Commentators have argued that courts should consider alternatives to cost-to-complete and diminution in FMV damage measures, such as ordering specific performance to require restoration.

G. In cases involving employment contracts.

1. Breach by Employer - expectation damages formula: Case 2, KCP 9E p. 878.

Case 2 Employer hires employee under a 2-year employment K for a salary of $50,000 per year, payable in installments at end of each month. 6 months after employee starts work, the employer wrongfully discharges her. The employee looks for work for 3 months but unable to find another job. Finally, she hires employment agency, paying a fee of $1,000. 3 months later she obtains a job (similar to the one she was fired from) paying $45,000 a year.

Total unemployed period: 3 months + 3 months = 6 months without job

LOSS in VALUE: ($50,000x2years)-(6months or ½ year x 50,000) = 100,000-25,000 = $75,000

OTHER LOSS: $1,000 (admin/incidental cost)

COST AVOIDED: $0

LOSS AVOIDED: $45,000 (2 year K, 6 months performed, 6 months unemployed, last year found new job)

Expectation damages: $75,000+$1,000-$0-$45,000 = $31,000
2. Breach by Employee: 

a) Employer’s loss in value is measured by the cost of hiring a replacement employee.
b) Employer’s loss avoided is cost it would have paid the employee for the months employee didn’t work when breached

c) Lukaszewski case (not assigned): If the only feasible replacement employee is a better qualified, more expensive employee, the Employer can recover the replacement cost, even though it exceeds the breaching employee’s salary.

d) Employer recovery for breach by Employee requires that the employment K is not “at will,” i.e., that Employee was obligated to work for a specified term.

e) Death or incapacity of Employee excuses nonperformance by Employee.

f) Cases split on whether illness renders K performance impracticable. See also Rst § § 261 and 262.

H. Pre-judgment and post-judgment interest.

1. The successful party in K litigation usually receives post-judgment interest, but receives pre-judgment interest only where the plaintiff’s claim was for a “liquidated” sum.

2. Rst 2d § 354(1) provides that interest may be recovered if the breach “consists of a failure to pay a definite sum in money or to render a performance with fixed or ascertainable monetary value.”


3. Rst 2d § 354(2) adds a provision giving a court greater flexibility in awarding interest: “In any other case, such interest may be allowed as justice requires on the amount that would have been just compensation had it been paid when performance was due.”

III. RESTRICTIONS on Recovery of Expectation Damages: ForEseeability, Certainty, Causation.

A. There are three main limitations on recovery of expectation damages: Foreseeability; Certainty; and Causation.

B. Foreseeability.

1. Rst 2d § 351.

a) Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.

b) Loss may be foreseeable as a probable result of a breach because it follows from the breach

(1) In the ordinary course of events, or

(2) As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.

c) A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovering only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires, in order to avoid disproportionate compensation.

2. Hadley v. Baxendale: P did not make D aware that if there is a delay in delivery old crank shaft to be fixed will result in mill in closed for several days. As such, loss in profit from mill being closed was not foreseeable and not contemplated by parties at time of K. Also, under ordinary circumstances, delay in delivering crank shaft would not ordinarily result in loss profit.  As such, D not liable to pay loss profit to P.
a) Rule: Damages for breach of contract are recoverable only if the damages either: 

(1) arise naturally from the breach (“general” or “direct” damages) or 

(2) are such as may reasonably be supposed to have been in contemplation of both parties, at the time they made the contract, as the probable result of the breach of it.

C. Reasonable certainty.

1. Florafax Int’l v. GTE Market Resources, Inc.: GTE and F K had term that stated GTE was liable for loss profit and consequential damages if GTE breach (foreseeable). Also, GTE knew that F would reasonably certain suffer loss per K clause, GTE knew about F and Bellarose K, loss profit not speculative as sales from Bellerose after breach increased, both GTE and F’s expert witness showed profit projection (even though amount of profit differ between 2 experts), Bellarose stated that but for GTE’s breach would not have ended K with F.  Here, damages were not speculative.
2. Rst 2d § 352: “Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.”  

a) The evidence must be sufficient to persuade the factfinder that the loss is more likely to have occurred than not (preponderance of the evidence), and must give the factfinder enough basis for calculating the money damages.

3. Rst 2d § 351: supplements the Hadley rule to limit damages where “justice so requires in order to avoid disproportionate compensation.”

4. Contractual provisions regarding consequential damages.

a) K terms can specifically provide for consequential damages. Florafax case.
b) More common: K terms include DISCLAIMER or LIMITATIONS of LIABILITY for consequential damages. FedEx K has term that limits cannot recover any special, general, consequential damages.
5. FACT of damage must be reasonably certain; AMOUNT does not have to be reasonably certain. 

a) If FACT of damage is reasonably certain, factfinder/jury is given wide leeway to determine the AMOUNT of the damage. 

6. Measuring Lost Profits.

a) Lost profit vs decline in the value of the nonbreaching party’s business: the two measures in theory are the same, but in practice can vary significantly. Nonbreaching party can recover one or the other but not both.

b) “New Business Rule:” Majority of courts have rejected traditional rule that limited recovery of lost profits for new business with no history of profitability (no track record about profit – speculative).
7. Employees sometimes try to recover for loss to reputation, in areas in which reputation is particularly important, including entertainment.

a) English Rule: Employee can recover.

b) American Rule: Employee cannot recover unless a particular opportunity was lost: Redgrave (KCP p. 895).

D. Causation.

1. A breaching party cannot be accountable for loss that was not caused by her breach.  There must be a link between the breach and the loss.

2. Direct damages usually do not pose an issue of causation because there is a clear causal link between the breach and the loss of the contractual bargain.

3. Causation could be an issue concerning consequential damages – the plaintiff must establish they were indeed a consequence of the breach.

IV. RESTRICTIONS on Recovery of Expectation Damages: MITIGATION (aka the Doctrine of Avoidable Consequences).

A. Introduction.

1. The doctrine of “avoidable consequences” or the “duty to mitigate” refers to the idea that the plaintiff may not recover for consequences of defendant’s breach that the plaintiff herself could by reasonable action have avoided.  

2. Prof. Williston on mitigation of damages: “[A]fter an absolute repudiation or refusal to perform by one party to a contract, the other party cannot continue to perform and recover damages based on full performance.  This rule is only a particular application of the general rule of damages that a plaintiff cannot hold a defendant liable for damages which need not have been incurred; or, as it is often stated, the plaintiff must, so far as he can without loss to himself, mitigate the damages caused by the defendant’s wrongful act.” 

B. Rst 2d § 350:

“(1) Except as stated in subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation.

(2) The injured party is not precluded from recovery by the rule stated in subsection (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss.”
Mitigating K = loss avoided, but additional contracts do not reduce P’s expectation damage amount.
Additional K are Ks that could’ve been performed at the same time as original K.  Mitigating K cannot have been performed at the same time as original K (they are replacement Ks).
C. Luten Bridge (bridge to no where): even though D (county) notified P to stop working on bridge (D anticipatory repudiation) but P still continued building bridge hoping D will change mind. 
1. The proper measure of plaintiff’s damage: “The measure of plaintiff’s damages, upon its appearing that notice was duly given not to build the bridge, is an amount sufficient to compensate plaintiff for labor and materials expended and expense incurred in the part performance of the contract, prior to its repudiation, plus the profit which would have been realized if it had been carried out in accordance with its terms.

2. In practice, use demand for adequate assurance if your client is in Luten’s position (facing uncertainty about County’s performance of the K as a result of changing composition of the county commission that initially had approved construction of the bridge and entered into the contract with Luten.)

D. “Duty” to mitigate is a misnomer, because it isn’t a “duty” at all.  Instead, mitigation is “a limitation on a plaintiff’s right to recover damages.” 

1. Failure to mitigate damages is an affirmative defense.

2. Burden of proof is on the defendant.

3. Standard of proof is preponderance of the evidence.

E. Breach of employment K by Employee 

· Employer’s loss in value = cost of hiring a replacement employee. 

· If only feasible replacement employee is more expensive employee, employer can recover the higher replacement cost.

· Employer recovery requires that the employment K is not “at will” (i.e., that K had a fixed term of employment).

· Employee death/incapacity excuses employee’s nonperformance.

· Cases split on whether illness renders K performance impracticable

F. Mitigation by Employee following breach of employment K by Employer:

1. Employee’s damages = “The amount of salary he would have received during the rest of the contract term minus any sum that was earned or reasonably could have been earned through mitigation.” 

2. Employer has the burden of proving Employee’s failure to mitigate: 

a) Employer has to prove both: 

(1) The availability of suitable and comparable employment and 

(2) A lack of reasonable diligence on the employee’s part to obtain substitute employment.

b) Many courts also require the Employer to show that there were “comparable” positions that could have been obtained.

3. What is “comparable” employment?

a) Reinstatement by breaching employer: The duty to mitigate “includes the acceptance of an unconditional offer of reinstatement [by the former employer who earlier breached the contract in dispute] where no special circumstances exist to justify rejection.”  Fair v. Red Lion (KCP 9E p. 938).

(1) But Employee does not have to take the job back if environment would be hostile or humiliating.

b) Employment opportunity is not “comparable” if substitute position: 

(1) Has significantly different, inferior duties than the old job;

(2) Involves greater physical risk than the old job;

(3) Would subject the Employee to harassment or humiliation.

c) Application: Parker v. 20th Century Fox case: P was supposed to star in Bloomer Girl but Fox breached K but offered P substitute role in another film.  Held that the substitute role was not comparable so P doesn’t need to take it to mitigate.
(1) Fox claimed that Shirley MacLaine had failed to mitigate after she declined Fox offer to substitute role in “Big Country, Big Man” for role in “Bloomer Girl.”

(2) Feminist themes of Bloomer Girl, a musical comedy, appealed to MacLaine. Also Big Country Big Man, a dramatic western, was filming in Australia. MacLaine had more control over Bloomer Girl production than Big Man production.

(3) Cal. Supreme Court held that the two roles were of “different types,” and differed in that MacLaine would have had director approval re Bloomer Girl, but not re Big Country Big Man.

d) A non-breaching Employee’s “duty” to mitigate does not require the Employee to take an inferior substitute job. If the Employee takes the job, however, the wages from the inferior job reduce the Employee’s K damages.

4. Mitigation in RE Leases:

a) Traditional rule: Lessor does not have to mitigate.

b) Modern trend: Lessor has a duty to mitigate. NY Courts disagree though.

G. Mitigating contracts versus additional contracts.

1. Non-breaching party’s damages are reduced by amounts that party received from a mitigating contract, but are not reduced by amounts that party received from an additional K. 

2. A mitigating contract is a contract that the plaintiff was able to perform only because the defendant’s breach freed the plaintiff from the obligation to perform the original contract.

3. Rst 2d § 350, comment d: “The mere fact that an injured party can make arrangements for the disposition of the goods or services that he was to supply under the contract does not necessarily mean that by doing so he will avoid loss.  If he would have entered into both transactions but for the breach, he has ‘lost volume’ as a result of the breach.  In that case, the second transaction is not a ‘substitute’ for the first one.” Meaning second K = additional K.
4. “Lost volume” theory could apply to a service K, based on facts. Example: Illustration 10, Rst 2d 350. “A contracts to pay B $20,000 for paving A’s parking lot, which would give B a profit of $3,000. A [repudiates] before B begins work. If B would have made the K with A in addition to other [paving Ks], B’s efforts to obtain other Ks do not affect is damages. B’s damages for A’s breach include his $3,000 loss of profit.”  

V. NONRECOVERABLE DAMAGES.

A. The following generally are excluded from plaintiff’s damages for breach of contract:

1. Attorney’s fees (“American rule” denies recovery for attorney’s fees but K can specifically state nonbreaching party gets AA fee);

2. Damages for mental distress (and intangible, “noneconomic” injury); and

3. Punitive damages (exception: bad faith breach of insurance K)
B. Effects: In some instances, this means that recovery is actually below the level that true expectation would require (e.g., attorneys’ fees).  In other cases, it prevents bringing plaintiff’s recovery above the net-expectation level (e.g., punitives).

C. Exceptions to the general rules:

1. Attorney’s fees: 

a) Statutes provide for payment of attorney’s fees in certain circumstances.

b) A K might provide for payment of attorney’s fees.

c) Attorney’s fees in a collateral dispute may, in some circumstances, be treated as incidental damages in the main K dispute.

2. Emotional distress: 

a) Exception if breach of K causes bodily harm. 

b) Narrow exception if emotional distress is a “’particularly likely’ consequence of the breach.” Example: K to transport a dead body.

3. A plaintiff can recover punitive damages for bad faith breach of an insurance K by an insurer. 

EXPECTATION DAMAGES – UCC:
A. Buyer’s remedies for Seller’s breach.
1. Introduction.

a) Seller of goods can commit a breach in two ways: 

(1) Seller may deliver nonconforming goods to Buyer (not perfect tender), or 

(2) Seller may fail to properly tender the goods to Buyer (non-delivery).

b) Before determining B’s remedies for Seller’s breach, consider whether B’s remedies are disclaimed or limited by the K. For example, if Seller breaches a warranty, consider whether the warranty has been disclaimed in the K or the K limits remedies for breach of the warranty. 

Ways for seller to protect itself:

An effective “disclaimer” eliminates a warranty. Express warranties cannot be disclaimed, but implied warranties may be disclaimed.  Ex: disclaim implied warranties, merchantability, fitness for particular prupose.
A limitation on remedy (warranty survives but the remedies available for its breach are reduced by the K) is enforceable unless it makes the remedy fail of its essential purpose or it is unconscionable.  Ex: FedEx limitation on recoverable damages only to price paid on shipping.  
Note: after identified disclaimer and/or limitation, think about if it is enforceable. 
UCC limitations on liquidated damages are similar to limitations under common law. UCC § 2-718.

2. Status quo remedies are designed to get the goods back to the Seller if the Seller ships but breaches.
a) Rejection of goods by the Buyer.
The general rule is the perfect tender rule: Where there is a contract for a single delivery, the Buyer can reject any non-conforming shipment before accepting the goods, no matter how trivial the non-conformity. UCC § 2-601.

Hypo: Buyer agrees to purchase 5,000 Grade A Turkeys. Seller ships 4,999 Grade A turkeys and 1 Grade B turkey. Under the perfect tender rule, Buyer could reject the entire shipment.  Alternatively, buyer can accept all except the 1 defective turkey and ask seller to cure or decrease price.
b) Revocation of Buyer’s acceptance of goods. Buyer may accept goods but later discover a defect.  Once accepted, perfect tender rule gone.
(1) The Buyer can revoke his acceptance of goods if there is a substantial defect or non-conformity, so long as the problem was difficult to discover at the time goods were accepted or the Seller said the defect would be cured and it has not been.  
(a) Revoke only the defective portion
(b) Buyer must notify seller and give seller chance to cure
(c) Seller has until original delivery deadline in original K to cure
(2) Under the UCC, “acceptance” of goods occurs when a Buyer either (i) fails to reject the goods within a reasonable time, or (ii) indicates that the goods are acceptable, or (iii) does anything inconsistent with Seller’s ownership. 
(a) Hypo: Assume the same facts as in the earlier turkey hypo, except the Buyer cuts up all the turkeys, then notices that the last turkey is a Grade B bird. Can the buyer send the turkeys back?  No. Any act by the Buyer that substantially alters the goods is inconsistent with the Seller’s ownership. Cutting up the birds is an act of acceptance, so the Buyer can’t reject the birds.  The Buyer can’t revoke the acceptance either, because the non-conformity was not substantial. 
(b) Seller accept by either (i) promise to ship, (ii) ship conforming goods, or (iii) ships nonconforming goods + notify buyer 
c) In the case of both rejection and revocation, the Buyer must give the Seller reasonable notice of the defects and the use of these remedies. 
(1) Buyer then must await instructions from the Seller as to what to do with goods. If those instructions are reasonable, the Buyer must follow them. If no instructions are received from the Seller, or if the instructions are not reasonable, the Buyer can do anything reasonable with the goods. 
(2) If the Seller still has time to perform under the contract, he has the right to cure the defects.
3. Other Buyer’s remedies. These are remedies that are not aimed at restoring the goods to the Seller, money damages.
a) Expectation damages. 
(1) If goods are delivered to the Buyer and the Buyer keeps them, the Buyer can sue for breach and recover damages for the diminished value of the goods resulting from the breach.  Difference = value supposed to get – value of goods received.
(2) If the Seller fails to deliver goods or the Buyer rightfully rejects or revokes acceptance, the Buyer can “cover:” the Buyer can purchase substitute goods within a reasonable time after learning of the breach. 
(a) If the Buyer covers, the B’s damages are the difference between the cover price and the K price. 

(i) Ex: K price for turkey is $5 but cover price is $8, can recover $3.
(b) If the Buyer does not cover (ex: goods are not available), the Buyer’s damages are the difference between the market price at the time Buyer learned of the breach and the K price.  UCC § 2-713. 
(i) Where seller breaches, buyer’s damages = “the difference between the market price at the time when the buyer learned of the breach and the K price together with any incidental and consequential damages provided in this Article (§ 2-715), but less expenses saved in consequence of the seller’s breach.”

(3) The Buyer can also get consequential and incidental damages as under the common law (assuming no K limitations). 
(a) Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.  “admin”/transaction costs.
(i) Ex: rejected turkey and need to store rejected turkey in freezer until seller takes the goods back. Expenses incurred with storing turkey are incidental.
(b) Consequential damages resulting from the seller’s breach include:
(i) Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and
(a) This is essentially the 2 prongs of the Hadley case on foreseeability at time of K
(ii) Injury to person or property proximately resulting from any breach of warranty.
(a) Ex: exploding IRV vacuum from mid-term exam

b) Specific performance. 
The Buyer can get specific performance if goods are unique or other property circumstances (ex: when injured party cannot cover because goods are not available). 

Hypo: Lee agrees to buy a very rare antique quilt from a dealer. The dealer breaches. Can Lee get an order of specific performance?  Yes.  A buyer can get specific performance where the contract is for goods that are unique and money damages are inadequate.
c) If the Seller doesn’t deliver the goods or the Buyer rightfully rejects the goods or justifiably revokes acceptance of the goods, the Buyer may recover the part of the K price that has been paid. UCC § 2-711.
B. Seller’s remedies for Buyer’s breach.
1. Status quo remedies restore the goods to the Seller or permit the Seller to retain goods that the Seller has not yet shipped.
a) Right to withhold goods.  If the Buyer breaches or commits anticipatory repudiation (total breach) while the goods are still in the possession of the Seller, the Seller may withhold delivery.  The Seller may do whatever is reasonable with the goods (e.g., resell them) and sue for damages.
b) Limited right to stop shipment in transit and recover shipped goods.  If the Buyer breaches (including AR) after the Seller has shipped the goods, the Seller can stop the shipment in transit and recover the goods if the Buyer is insolvent (buyer’s liability > asset) or the shipment is a large shipment (e.g., a carload or truckload). Once seller receives good, can do whatever reasonable under the circumstances such as reselling.
2. Other seller’s remedies.  
a) Expectation damages. 
(1) If the Seller still has the goods, it can enter into a substitute sale and recover the difference between the original contract price and the resale price. UCC § 2-706. 
(a) The Seller must give notice to the buyer of the intended resale except where the goods are perishable or will decline in value quickly.  
(2) Alternatively, the Seller can choose to recover damages based on the difference between the K price and the market price at the time and place delivery was to be made. UCC § 2-708(1). 
(a) Where buyer breaches, seller’s damages = “the difference between the market price at the time and place for tender and the unpaid K price together with any incidental damages provided in this Article (§ 2-710), but less expenses saved in consequence of the buyer’s breach.”

(b) Special rule for lost volume sellers: If the Seller can establish that the Buyer’s breach resulted in lost sales volume, the Seller can recover the profit it would have made if the buyer had performed.  UCC’s version of the CL/Rst additional/mitigating K 

Hypo: Buyer breaches a K to purchase a sofa from Ikea. The difference between the K price and the market price, or between the K price and a resale price is likely to be zero, precluding any recovery under the general rule. Ikea is worse off because Buyer’s breach caused Ikea to lose the profit from the specific sale to Buyer; the breach has reduced the number of sofas Ikea will sell. In such a case, Ikea is entitled to recover its lost profit from the contract with Buyer.  

Hypo: Buyer agrees to pay a pottery store $100 for one-of-a-kind hand-painted ceramic chicken. She breaches and the store sells the item to another ceramic collector for the same price. The store cannot recover its lost profit. Here, the substitute sale at the same price means the store loses nothing as a result of the breach. The special lost volume seller rule applies only if the breach causes a decrease in the quantity of goods the seller will sell. Here, there was only 1 item, not multiple identical items like the ikea hypo.
b) A seller also can get consequential and incidental damages as under the common law. UCC § 2-710.
c) A seller can also maintain an action for the price if the goods are not resalable. This is the functional equivalent of specific performance.  
(1) Ex: highly perishable good (only last 18 hours). Seller cannot resell and cannot salvage, so seller can sue to recover K price

C. Simple UCC expectation damage example (from Eric Posner, Contract Law & Theory).

1. Scenario #1: Seller (S) and Buyer (B) enter into a K for the sale of a widget for $6. B expects to resell the widget for $8, making a profit of $2.

a) If S breaches before B has paid, B’s expectation damages = $2.

b) If S breaches after B has paid, B’s expectation damages = $8.

2. Scenario #2: Same as Scenario #1, except that B paid $3 to S when K was signed and will pay $3 on delivery. If S breaches prior to delivery, B’s expectation damages = $5.

3. Scenario #3: Same as Scenario #1. S’s cost to produce the widget is $5, allowing S to make a profit of $1.

a) If B breaches before S produces the widget, S’s expectation damages = $1.

b) If B breaches after S has produced the widget, and S cannot sell the widget to someone else, despite reasonable attempts to do so, S’s expectation damages = $6.

c) If B breaches after S has produced the widget, and S sells the widget to someone else for $5, S’s expectation damages = $1.

Alternatives to Expectation Damages

Reliance and Restitutionary Damages, Specific Performance, and Agreed Remedies 

Introduction.

Determining amount of recovery for non-breaching party.

Consider (1) basis for party to recover from counterparty and (2) the theory of recovery.

Possible bases for recovery:

1. Breach of K. If basis for party to recover from counterparty is breach of K (i.e., an enforceable agreement, where duty to perform arises and nonperformance is not justified), theories of recovery include:

i. Expectation damages

ii. Reliance damages, or

iii. Restitutionary recovery

2. Voidable K or where condition on duty is not satisfied or where nonperformance is justified.

i. Where K has been rendered unenforceable (e.g., because the K is voidable), or a party’s duty to perform does not arise, or a party’s duty to perform arises but is discharged, recovery theory may include reliance damages, remedy “as justice requires,” or restitutionary recovery. 

3. Promissory estoppel. If the basis of liability is promissory estoppel, where there is no enforceable K:

i. Court has broad discretion to award recovery as justice requires. 

ii. Recovery could, in theory, be based on expectation damages, reliance damages, or restitution.

iii. In practice, recovery often is based on reliance damages.

4. Unjust enrichment. If the basis of liability is unjust enrichment, recovery is a restitutionary recovery.

A. Reliance Damages.

a. Reliance damages as an alternative to expectation damages for breach of K. Out of pocket expenses + foregone opportunities-loss non-breaching party would’ve suffered if K performed
i. Rst 2d § 349: “As an alternative to the measure of damages stated in 347 [expectation damages], the injured party has a right to damages based on his reliance interest, including [i] expenditures made in preparation for performance or in performance, [ii] less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.”

1. Although K law allows the breaching party to reduce reliance damages by a loss that the injured would have suffered if the K had been performed, the loss must be proven with “reasonable certainty” and the breaching party has the burden of proof on the issue.  

2. If breaching party can prove such loss, the non-breaching party may elect a restitutionary remedy instead of expectation damages or reliance damages.

ii. Non-breaching party might elect reliance damages where expectation damage amount is uncertain. KCP: “Even if expectation damages would in theory be recoverable, they may not be provable with reasonable certainty.  In such a case, the plaintiff’s fallback position will usually be to seek recovery of reliance damages.”  

iii. The traditional limitations on expectation damages recovery (foreseeability, certainty, mitigation and causation) apply to reliance-based damages as well.

1. Rst 2d § 352, comment a: “The requirement [of reasonable certainty] excludes those elements of loss that cannot be proved with reasonable certainty. The main impact of the requirement of certainty comes in connection with recovery for lost profits. Although the requirement of certainty is distinct from that of foreseeability (§351), its impact is similar in this respect. Although the requirement applies to damages based on the reliance as well as the expectation interest, there is usually little difficulty in proving the amount that the injured party has actually spent in reliance on the K, even if it is impossible to prove the amount of profit that he would have made.  In such a case, he can recover his loss based on his reliance interest instead of his expectation interest.”

iv. Limitation on Reliance Damages: Essential Reliance v. Incidental Reliance, KCP 9E p. 1009.

1. Essential Reliance: Costs of performing the K. Amount of essential reliance damages is limited by the K price. 

a. Foregone opportunities: Amounts plaintiff would have made had she not relied on defendant’s promises are sometimes treated as “costs” of performing, to protect the reliance interest. Ex: Pop cones’ foregone opportunity in making revenue at its old store location.
2. Incidental Reliance: Costs incurred in collateral Ks. Amount of incidental reliance damages is not limited by the K price.

v. Wartzman v. Hightower Productions, KCP 9E p. 1001. 

b. Reliance damages in promissory estoppel actions. KCP 9E p. 1017-20.

i. As justice requires, court has discretion to award expectation or reliance damages, or some other form of remedy when the basis of recovery is PE. 

ii. Rst 2d § 90 seems to endorse a flexible approach; comments and illustrations are not clear about when expectancy damages should be available. Courts in fact award a “full range of remedies” (including specific performance).

iii. In construction bidding PE cases (e.g. Drennan), GC’s damage award for SC’s bid withdrawal typically = price GC has to pay another SC for the goods and services minus the defendant-SC’s bid.

B. Restitutionary Damages. KCP 9E p. 1020.

a. Restitution is available: 

i. As a remedy for breach of contract (as an alternative to expectation damages); 

ii. To a breaching party; and 

iii. Where K has been rendered unenforceable (e.g., because the K is voidable), or a party’s duty to perform does not arise, or a party’s duty to perform arises but is discharged.

b. Restitution as an alternative remedy for breach of contract.

i. Rst 2d § 373: On a breach by non-performance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance, unless his duties have already been fully performed and the breaching party’s only remaining duty is the payment of money.

ii. Limitations on the use of restitution as an alternative remedy for breach of K.

1. The election to seek restitution may be made only when the defendant commits a total breach of contract or repudiates.  Rst § 373(1).

2. “Full performance” exception: If plaintiff has completed her performance and the only remaining duty owed by defendant is the payment of a definite sum of money, plaintiff may not elect restitution; instead she is limited to expectation damages.  Rst 2d § 373(2). KCP 9E 1023-24.

3. Restitutionary amount must be reasonably certain.

iii. “Market value” restitution. Note 2, 3, KCP 9E pp. 1023-24.

1. Majority rule.  Non-breaching party who would have lost money if the K had been fully performed can claim restitutionary recovery based on the market value of what non-breaching party provided to the breaching party. 

a. “The impact of quantum meruit is to allow a promisee to recover the value of services he gave to the defendant irrespective of whether he would have lost money on the [K] and been unable to recover in a suit on the contract.”  

“The measure of recovery for [restitution] is the reasonable value of the performance; and recovery is undiminished by any loss which would have been incurred by complete performance.”   

While the [K] price may be evidence of reasonable value of the services, it does not measure the value of the performance or limit recovery.  Rather, the standard for measuring the reasonable value of the services rendered is the amount for which such services could have been purchased from one in the plaintiff’s position at the time and place the services were rendered.”  

Algernon Blair: nonbreaching SC’s recovery from breaching GC – build naval hospital - Losing K does not offset the restitution recovery (only in reliance damages)
See also Rst 2d § 373 comment d.

c. Measuring the restitutionary interest: enrichment versus benefit.  KCP 9E pp. 1042-43.

i. Rst 2d § 371: Unjust enrichment can be measured either by 

1. the reasonable value of the performer’s services (the avg price for service) or 

2. the value of increase to the recipient’s property (FMV after service -  FMV before service)
Relief may be measured as justice requires. 

ii. The two measures may vary. 

1. Example 1: Reasonable value of painter painting a home is $5,000, but painting the home increases the value of the home by $10,000.

2. Example 2: Same facts as in previous example, except painting the home increases the value of the home by $2,000.

d. Some specific situations in which restitutionary recovery is available.

i. Rst 2d § 375:  “A party who would otherwise have a claim in restitution under a contract is not barred from restitution for the reason that the contract is unenforceable by him because of the Statute of Frauds unless the Statute provides otherwise or its purpose would be frustrated by allowing restitution.”  

ii. Rst 2d § 376:  “A party who has avoided a contract on the ground of lack of capacity, mistake, misrepresentation, duress, undue influence or abuse of a fiduciary relation is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.”

iii. Rst 2d § 377:  “A party whose duty of performance does not arise or is discharged as a result of impracticability of performance, frustration of purpose, non-occurrence of a condition or disclaimer by a beneficiary is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.”

e. Breaching party’s right to restitution.

i. Traditional CL rule: A breaching party could not recover either on the contract or in restitution for the value of his part performance.

ii. Modern trend and Rst and UCC rules.

1. Lancellotti v. Thomas. KCP 9E p. 1024. 
2. Breaching party recover restitution only when benefit conferred > loss caused to nonbreaching by breaching party BUT there is an exception: K can say that benefits conferred can be retained w/o payment because it is “liquidated damages” (this means K can give away a party’s right to recover restitution)
3. Rst 2d § 374: “…the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.

To the extent that under the manifested assent of the parties, a party’s performance is to be retained in the case of breach, that party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.”

4. UCC § 2-718 provides similar rule.

iii. Exceptions to the modern rule:

1. A breaching party’s intentional variation from the terms of the contract precludes restitution. KCP 9E p. 1031.

2. Breaching party acting in bad faith also may preclude restitution.
Specific Performance
a. Introduction: The remedy of specific performance is a court order commanding the defendant to perform the contract as promised. Although SP gives the non-breaching party the “benefit of the bargain,” SP is an extraordinary remedy, not the general rule.

b. SP is an equitable remedy that is within the court’s discretion.

iv. The court has wide power of discretion in determining whether or not to grant the remedy.  Rst 2d § 357(1).  
v. SP is an equitable remedy that the court will grant only if, on balancing the equities between the parties, and taking into account social interests, the justification of affording the plaintiff this relief outweighs its drawbacks.
c. Generally, court orders SP only if the legal remedy (damages or restitution) is inadequate. Rst 2d § 359(1).
vi. The legal remedy is inadequate if the subject matter of the contract is unique – e.g., real property, heirlooms, works of art, other one-of-a-kind objects, certain intangibles not readily available on the market such as patents, closely held stock, etc. UCC § 2-716(1). 

vii. SP is available to both buyers and sellers.

d. Factors courts consider (Rst 2d §§ 360, 364, 366):

viii. Adequacy of legal remedy:
1. difficulty of proving damages with reasonable certainty;
2. difficulty of getting a suitable substitute with money damages; and
3. likelihood that an award of damages could not be collected (ex: company going down).
ix. Difficulty of enforcement or supervision – usually courts don’t want to award in personal service K (employment Ks).
x. Subject matter of contract (ex: real property, heirlooms, original works of art, one of a kind object). 

xi. Inequitable conduct (e.g., the contract was induced by mistake or by unfair practices, “unclean hands”).
xii. Unfair contract terms. 

xiii. Balance of equities and hardships. 

xiv. Plaintiff’s return performance (if not already rendered, court may condition its grant on the plaintiff doing so).
f. More on difficulty of enforcement or supervision: 

i. Courts will not order specific performance where “the character and magnitude of the performance would impose on the court burdens in enforcement or supervision that are disproportionate to the advantages to be gained from enforcement and to the harm to be suffered from its denial.”  Rst 2d § 366. 

ii. E.g., courts rarely specifically enforce a contract to build or repair a structure.
e. Application to employment contracts.

iii. Employment and personal service contracts will not be specifically enforced against the employee or service provider due to concerns about the difficulty of enforcement and involuntary servitude.  Rst 2d § 367(1).
iv. Some courts may, however, enjoin an employee from working for another employer based on an implied promise or express exclusivity clause, which is sometimes characterized as indirect/“negative” enforcement.  Lumley, note 2 KCP 9E pp. 1066-67.

1. Courts will deny a request if the personal services are not special, unique, unusual or of peculiar value.  KCP 9E p. 1067; Rst 2d § 367, comment c.
a. Rst § 367 illustration 3: “A contracts to serve exclusively as sales manager in B’s clothing store for a year. A repudiates the K shortly after beginning performance and goes to work for C, a competitor of B.  B sues A for an injunction ordering A not to work for C.  Unless A’s services are unique or extraordinary, the injunction will be refused.  If, however, A has special knowledge of B’s customers that will cause a substantial number of them to leave B and patronize C, the injunction may properly be granted.”
b. The personal services of athletes, artists, and media personalities may be regarded as special, unique, unusual or of peculiar value.
2. More on enforcement of “exclusivity clauses.”

a. “A promise to render personal service exclusively for one employer will not be enforced by an injunction against serving another if its probable result will be to compel a performance involving personal relations the enforced continuance of which is undesirable or will be to leave the employee without other reasonable means of making a living.”  Rst 2d § 367(2).

b. Rst 2d § 367 illustration 1, based on Lumley case: “A, a noted opera singer, contracts with B to sing exclusively at B's opera house during the coming season.  A repudiates the contract before the time for performance in order to sing at C's competing opera house, and B sues A for specific performance.  Even though A’s singing at C’s opera house will cause B great loss that he cannot prove with reasonable certainty, and even though A can find suitable jobs singing at opera houses not in competition with B’s, specific performance will be refused.”
c. Exception if first employer is in competition with second employer. Rst 2d § 367 Illustration 4: “The facts being otherwise as stated in Illustration 1, B sues A for an injunction ordering A not to sing in C’s opera house.  The injunction may properly be granted.  If, however, C is not a competitor of B, the injunction will not be granted ....”

v. Specific enforcement against an employer is normally denied because of the difficulty of supervision, or because of the adequacy of money damages.
1. Rst 2d § 367 illustration 2: “The facts being otherwise as stated in Illustration 1, B discharges A and A sues for specific performance.  Even though singing at B’s opera house would have greatly enhanced A’s reputation and earning power in an amount that A cannot prove with reasonable certainty, specific performance will be refused.”
vi. Enforceability of covenants not to compete. 
1. Rule in some jurisdictions: Post-employment covenants not to compete with the former employer “may be enforceable if the E’er has a valid, protectable interest and the restrictions are reasonable.  KCP 9E p. 1068.

2. Rule in some jurisdictions: Courts weigh E’er and E’ee interests, but emphasize employee freedom to work and may:

a. Refuse to enforce noncompete at all, or 
b. “Reform” a noncompete clause to limit its scope, for example, limiting it geographically or shortening the period of time during which the noncompete is applicable.

3. Rule in California is California Business and Professions Code § 16600: "Every contract by which anyone is restrained from engaging in a lawful profession, trade or business of any kind is to that extent void." 
C. Agreed Remedies. KCP 9E pp. 1069-70; 1080-86.
a. Introduction.

i. “Liquidated damages:” a term in a contract under which the parties agree that in the event of a breach by one of them, the breaching party will pay damages in a specified sum or in accordance with a prescribed formula.
ii. Valid LD provisions specify in advance the damages due in the event of breach.
iii. A K can specify damages for breach of either party or for only 1 of them; if the liquidated damages clause covers breach by only one party, a breach by the other party would require the non-breaching party to prove damages in the usual way.
iv. Where non-breaching party can enforce LD clause, non-breaching party has no duty to mitigate (i.e., LD remedy will not be reduced by avoidable losses). Barrie School (not assigned).

v. Rst 2d § 361: “[SP] or an injunction may be granted to enforce a duty even though there is a provision for liquidated damages for breach of that duty.”

b. Reasons why parties might agree in advance on the amount of damages for breach:

i. It may be easier and more efficient to obtain relief if a breach occurs, especially if the K involves a transaction that is speculative (avoids issues of foreseeability, reasonable certainty, mitigation), and helps parties predict cost of breaching.
ii. To promote settlement of disputes rather than costly and uncertain litigation.
iii.  A potential downside is that the parties may not forecast well and the plaintiff may be over-compensated or under-compensated.
c. Test to determine validity of LD clauses: 

i. KCP 9E pp. 1080-81:

“[T]he damages to be anticipated from the breach must be uncertain in amount or difficult to prove;

[T]he parties must have intended the clause to liquidate damages rather than operate as a penalty; and

[T]he amount set in the agreement must be a reasonable forecast of just compensation for the harm flowing from the breach.”

ii. Rst 2d § 356: “Damages for breach by either party may be liquidated in the agreement, but only at an amount that is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof.”

1. Considers the difficulty of proving loss: “The greater the difficulty either of proving that loss has occurred or of establishing its amount with the requisite certainty…, the easier it is to show that the amount fixed is reasonable.”  Rst 2d § 356, comment c. 

2. Compares liquidated vs. actual damages:  If the actual damages cannot be shown with reasonable certainty, such a comparison cannot be done.

3. A “term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.”  
4. Are the LDs reasonable in light of the anticipated harm at time of K formation? 

a. Looks at difficulty of proving loss and whether it was a reasonable forecast of harm at the time of contracting  

b. “The greater the difficulty either of proving that loss has occurred or of establishing its amount with the requisite certainty…, the easier it is to show that the amount fixed is reasonable.”
c. Make sure LD clause has reasonable basis for calculation to support that LD is reasonable approx. of harm

5. Or, are the liquidated damages reasonably close to the actual damages suffered (at time of breach)?
a. Compare LDs & actual damages  

b. If the actual damages cannot be shown with reasonable certainty, a comparison cannot be done

i. Court then focuses on anticipated harm
d. Limitations on enforcement of liquidated damages clauses.

i. A court will interpret an LD clause, in context, to determine if it was a genuine attempt to ascertain damages in advance or if it was a penalty.
ii. A court will not enforce LD clause if it finds the provision to be a penalty. 

1. A liquidated damage is a penalty if it is not intended as a reasonable forecast of harm, but rather to punish breach by imposing liability that goes beyond the actual loss likely to be suffered by the non-breaching party.

iii. Courts balance the policy of favoring freedom of contract against the policy of confining contract relief to economic compensation.
e. Many courts presume that LD clause is enforceable and put the burden of proof on the party seeking to invalidate the provision.  Barrie School (not assigned).
f. Timing regarding when the LD clause must be a “reasonable” estimate of the harm: 
i. Traditional rule: reasonableness is measured as of the time of K formation.  

ii. Modern trend: 

1. Rst 2d § 356 provides that LDs must be “reasonable in light of anticipated loss or actual loss (i.e., written in the disjunctive).  

2. Under this approach, read literally, LD clause must be a “reasonable” estimate of the harm either 
a. at the time of K formation or 
b. at the time of breach.
iii. UCC § 2-718 is similar to Rst 2d § 356.
iv. LD clauses in employment contracts.

v. LD clauses in employment Ks can be enforceable if they are not penalties. 

vi. LD clause can compensate non-breaching employee for actual injuries for which employees cannot recover under K law, such as loss of reputation or emotional distress.
g. “Damage limitation” provisions.

i. Parties may limit the relief that a party may claim in the event of breach.  
ii. Such a provision does not anticipate the amount of damages (and is thus not a liquidation of damages), but rather limits the relief (e.g., precludes consequential damages or confines liability to direct damages).
iii. Often in boiler plate language – think about whether this term is part of K (if K formation under 2-207)
iv. A damage limitation provision that is a term of a contract is enforceable unless it is unconscionable or it provides for a remedy that is valueless.  Rst 2d § 356, comment a; UCC § 2-781, comment 1; UCC § 2-719(3).
1. UCC § 2-719(3) also states: “Limitation of consequential damages for injury to the person  in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.”
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