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A Contract is “[a] promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty”. Restatement 2d §1
I. What law applies? Common Law/Restatement OR UCC (gap filled with Restatement/Common Law)
Common Law generally applies to contracts, but enacted legislation can codify, modify or override common law.
· An enacted state version of the Uniform Commercial Code (UCC) is law.
If the UCC applies to a contract, common law still fills the gaps where there are no UCC Rules.
But where UCC provides a rule that is inconsistent with the Common Law/Restatement Rule, UCC rule “overrides” the Common Law/Restatement Rule.
UCC §1-103(b)
“Unless displaced by the particular provisions of [the Uniform Commercial Code], the principles of law and equity, including the law merchant and the law relative to the capacity of contract, principal and agent, estoppel, fraud, misrepresentation, duress, coercion, mistake, bankruptcy and other validating or invalidating cause supplement this provision.”


UCC§2-106(1)
“[S]ale [is] the passing of title [ownership] from the seller to the buyer for a price.”
“Contract for sale” includes both a present sale of goods and contract to sell goods at a future time.
A. UCC Article. 2 applies to contracts for the sale of goods (movable, tangible)
Goods = “all things…which are moveable…”

Includes:


Manufactured goods


Livestock, and 


Growing crops

Does not include:


Money in which the price is to be paid


Real property


Services, and


Various intangible rights
UCC does not apply to leases (no passing of title) or gifts.
1. If not UCC Article 2 agreement, Common Law/Restatement apply.
2. If UCC agreement, UCC rules control and UCC gaps are filled with Common Law/Restatement rules (eg re offer)
B. Mixed/hybrid contracts (part goods/part service)
1. Predominant purpose test: majority approach; 
Is the sale of goods the more significant aspect of the transaction?
Objective measure depends upon how you frame it. Can be an allocation of expenses between goods and services. 
Princess Cruises, Inc. v. General Electric Co. Court applies predominant purpose test. Contract is for service, price quote from GE Engineering Services Dept. (also notes under gravamen of the complaint test the result is the same) contract is predominantly for services so UCC doesn’t apply. Since Common Law applies, and GE price quote was the last document sent, under the “Last Shot” rule, GE’s limited liability clause is part of the contract. 
Jannusch v. Naffziger (Festival Foods case) Oral agreement to sell the business. Apply the predominate purpose test. Conduct of parties evidence of formation (mutual assent). Don’t need to know the exact time of formation. If can discern the intent of parties then there is a contract. 
2. Minority test: gravamen of the complaint 
If the complaint is about the service then the UCC doesn’t apply.
If the complaint is about the part/good then the UCC can apply. It can be better to have the UCC apply because it has an implied warranty.
Coakly Williams v. Shatterproof Glass – test for when goods and service not split out in the contract look to:
· Language of the contract.
· Nature of the business
· Intrinsic worth of the materials. 
II. Is the agreement enforceable?
A. Formation: Requires Mutual Assent + Consideration
“(With limited exception), the formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration.” Restatement 2d §17(1)
Objective test, based on words and conduct: Ray v Eurice (finicky engineer w detailed K specifications v. hammer-&-saw builders who didn’t read specifications). Parties have a duty to read before signing. 
1. Mutual Assent – requires offer and acceptance
Classically required a “meeting of the minds” which requires knowledge of the subjective intent of the parties.
Need to have an objective manifestation of the intent to be bound. 
Focus of mutual assent is whether a reasonable person in the position of the party who seeks to enforce the contract would conclude that the parties intend to be bound. 
Signing a contract is an objective manifestation of assent to be bound. 
“Manifestation of mutual assent to an exchange requires that each party make a promise or begin to render performance.” Restatement 2d §18
a. Offer
(1) Basic test: 
Restatement 2d §24 – Offer Defined
“An offer is the manifestation of the willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.” 
The offeror is the “master” of the offer and can specify the way in which the offer must be accepted. Restatement 2d §60
Two types of offers, those that can be accepted by:

Promise or performance

Performance only
(2) Preliminary negotiations v. offer
(a) It is not an offer if you know the other party still has issues they want to resolve. 
Restatement 2d §26 – Preliminary Negotiations
“A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.” 
(b) Lonergan v. Scolnick (Joshua Tree case) – Defendant’s ad to sell land was not an offer but an invitation to make an offer. Not specific to a person. Would create an over-acceptance problem.
(3) Just kidding v. offer
(a) Lucy v. Zehmer – (napkin deal at bar) Was one party joking? And the other should have reasonably known that the party was joking, then contract not enforceable. 
(b) Leonard v. Pepsico (Harrier jet case) no reasonable person would interpret the ad as having been seriously intended. (too good to be true. Should have known can’t get a $23 million military grade fighter jet for $700,000 of pepsi points)
(4) Advertisements: 
(a) General rule: Ad is not an offer; it’s an invitation to make an offer
Restatement 2d §26 Comment B
Advertising. Business enterprises commonly secure general publicity of goods or services they supply or purchase. Advertisements of goods by display, sign, handbill, newspaper, radio or television are not ordinarily intended or understood as offers to sell. The same is true of catalogues, price lists and circulars, even though the terms of suggested bargains may be stated in some detail. It is of course possible to make an offer by an advertisement directed to the general public, but there must ordinarily be some language of commitment or some invitation to take action without further communication…
(b) Exceptions
(1) Ad specifies allocation procedure and quantity
Lefkowitz v. Great Minn. Surplus Store, Inc. – man first in line to buy fur coat, ad specified quantity and first come first serve.
Rule: Where the ad is clear, definite, and explicit and leaves nothing open for negotiation, it constitutes an offer, acceptance of which will complete the contract. 
(2) Bait and switch
Izadi v. Machado (gus) Ford - Auto dealer ad offers money for any trade-in in big print. Fine print specifies very specific conditions. Intended to deceive. Bad intention. – Realist approach to create a deterrent to deception.  
(3) Rewards program – Camel Cash
Sateriale v. R.J. Reynolds Tobacco Co. – generally ads are not offers, but if offers a reward program “including offers of a reward for the redemption of coupons. May have waived unrestricted right to revoke by listing end date of program. RJR invited performance without further communication. No over acceptance risk as incentive to sell as much as possible.
b. Termination of offer
(1) Restatement 2d §36 – Methods of Termination of the Power or Acceptance
(1)An offeree’s power of acceptance may be terminated by
(a)Rejection or counter-offer by the offeree, or
(b)Lapse of time, or
(c)Revocation by the offeror, or
(d)Death or incapacity of the offeror or offeree
(2)In addition, an offeree’s power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer. 
Offeror Action inconsistent with the offer.
Restatement 2d §38 – Rejection
(1)An offeree’s power of acceptance is terminated by his rejection of the offer, unless the offeror has manifested a contrary intention.
(2)A manifestation of intention not to accept an offer is a rejection unless the offeree manifests an intention to take it under further advisement. 
Termination Exception for Options Contracts – an enforceable option makes the underlying offer irrevocable during the option period in exchange for separate consideration.
Restatement 2d §37 -Termination of Power of Acceptance Under Option Contract
“Not withstanding §§38-49, the power of acceptance under an option contract is not terminated by rejection or counter-offer, by revocation, or by death or incapacity of the offeror, unless the requirements are met for the discharge of a contractual duty.” 
(a) Restatement 2d §59 – Purported Acceptance Which Adds Qualifications
A reply to an offer which purports to accept it but is conditional on the offeror’s assent to terms additional to or different from those offered is not an acceptance but a counteroffer. 
Purported acceptance with varying term = rejection & counter-offer. 
Restatement 2d §39 – Counter-offers
(1)A counter-offer is an offer made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from that proposed by the original offer.
(2)An offeree’s power of acceptance is terminated by his making of a counter-offer, unless the offeror has manifested a contrary intention or unless the counter-offer manifests a contrary intention of the offeree. 
(2) More on revocation of offer
General Rule: Free revocability. Offeror can revoke until “acceptance”
(a) 3rd party notification of Offeror’s actions inconsistent w offer: you snooze you lose
Normile v. Miller -Offer to purchase a house, Court determined time frame Normile wrote on offer letter not part of Miller’s counter-offer. Offer was revoked when Normile was made known by a credible third party that the property was sold. Rule: Action of Offeror & communication of credible third party can serve as revocation. 
(b) Situations in which offer might be IRREVOCABLE
(1) Options – an enforceable option contract requires an Offeror to hold an offer open (i.e., not revoke) for the period of time specified in the option contract. 
Restatement 2d §25 – Option Contracts
“An option contract is a promise which meets the requirements for the formation of a contract and limits the promisor’s power to revoke an offer.” 
Common Law: To be enforceable an options contract requires Mutual Assent + separate Consideration (low requirement for consideration for an option contract)
- Courts interpret term “consideration” loosely in the context of options contracts.
- Courts express less concern over “sham”/nominal consideration for option contracts..
- Courts give greater weigh to recitals for option contracts. 
Restatement 2d §87(1)
An offer is binding as an option contract if it

(a)Is in writing;
Is signed by the “offeror” (i.e. the Offeror of the offer made irrevocable by the option contract);
Recites a purported consideration for the making of the option offer, and
Proposes an exchange on fair terms within a reasonable time. 
(b)is made irrevocable by statute.
UCC §2-205 Firm Offer
“An Offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurances that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror. 
· Offer to buy or sell goods by a “merchant” 
· In signed writing (signature can be typed)
· Which gives assurance to the offeree that it will be held open; and
· If the assurance is contained on a form supplied by the offeree, the offeror must sign the assurance separately. 
· “Merchant” is a person 
[1] who deals in goods of the kind involved in the transaction or
[2]who otherwise by occupation holds himself out as having knowledge or skill in regard to the practices or goods involved in the transaction. 
· Time period for irrevocability: Time stated (capped at 3 months); if no time stated, reasonable time period (not to exceed 3 mos.)
Option period is the shorter of:
(1) the stated period or reasonable period if no period is stated, or
(2) 3 months.
· No consideration required.
Neither party need be a merchant for the UCC to apply.
Offeror who is not a merchant is not within the Firm Offer rule. 
(2) Part performance where acceptance can ONLY be by performance
Common law:
Free revocability. Offeror can revoke until the Offeree accepts by completing performance. 
Restatement rules:
Unless offer is unambiguous, Offeree can choose how to accept. (Restatement 2d §32) Beginning of performance is an acceptance and promise to complete performance. 
Restatement 2d §45
If offer can be accepted by performance only, Offeree beginning of performance makes the offer irrevocable but is not acceptance. Acceptance = Complete Performance. 
“Until Substantial Performance Revocability Rule”:
Offeror can revoke until Offeree has made substantial performance. (Cook v. Coldwell Banker)
Offeror Explicitly Reserves the Unrestricted Right to Revoke
If an Offeror reserved the unrestricted right to revoke, did the Offeror waive the right? Sateriale v. R.J. Reynolds Tobacco Co. 
Restatement §32 
In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance as the offeree chooses. 
(3) Offeree reliance on offer
Kirksey v. Kirksey – Brother-in-law invites sister to live on his land to raise family after death of her husband. Gave up squatters rights and moved 60 miles. After a few years he kicked her out. Court determined contract unenforceable promise because of lack of consideration. Historical background for basis of Promissory Estoppel.  
c. Acceptance – Acceptance of an offer is a manifestation of the offeree’s assent to the terms of the offer. Restatement 2d §50
Classical Bilateral Contract Offer and Acceptance Scenario:

Parties engage in preliminary negotiations
Offeror makes an offer (is the master of the offer) can define how acceptance occurs.

Offeree


Accepts – Acceptance has to mirror the offer.


Rejects


Makes a counter-offer; or
Counter-offer is qualified acceptance. Agreement but want to change some terms. Functions as a rejection of the original offer. 
Restatement 2d §59 – Purported Acceptance Which Adds Qualifications
A reply to an offer which purports to accept it but is conditional on the offeror’s assent to any terms that vary from the offer is a counter-offer, not an acceptance. 


Does nothing
Offer will eventually lapse. How long depends on type of bargaining. 
Most contracts can be accepted by either promise or performance.
Unless an offer unambiguously requires acceptance by performance only, Offeree can accept by promise or performance. 
Restatement 2d §32 – Invitation of Promise or Performance
“In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering performance, as the offeree chooses.”
Restatement 2d §62 – Effect of Performance by Offeree Where Offer Invites Either Performance or Promise
(1)Where an offer invites an offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance or tender of a beginning of it is an acceptance by performance.
(2)Such an acceptance operates as a promise to render complete performance. 
If offeree can accept by either promise or performance:
Offeree beginning performance is Acceptance by Performance by Offeree. 
Offeree is deemed to make a promise to complete performance.
Contract is formed when the Offeree begins performance or substantially performs.
Both parties have a duty to perform.
Offeree is in breach if Offeree abandons performance prior to completion. 
Restatement 2d §45 – Option Contract Created by Part Performance or Tender
“Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.
The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.” 
Exception: Offeror can explicitly reserve the power to revoke. 
(1) Basic test: Acceptance of an offer is a manifestation of the offeree’s assent to be bound to the terms of the offer. 
Restatement 2d §50 – Acceptance of Offer Defined; Acceptance by Performance, Acceptance by Promise
(1)Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or requested by the offer.
(2)Acceptance by performance requires that at least part of what the offer requests be performed or tendered and includes acceptance by performance which operates as a return promise.
(3)Acceptance by a promise requires that the offeree complete every act essential to the making of the promise. 
(2) The offeror is the “master” of the offer: e.g., can specify mode and manner of acceptance. 
Restatement 2d §60 – Acceptance of the Offer Which States Place, Time, or Manner of Acceptance
If an offer prescribes the place, time or manner of acceptance its terms in this respect must be complied with in order to create a contract. If an offer merely suggests a permitted place, time or manner of acceptance another method of acceptance is not precluded. 
(3) General UCC rules for acceptance:
(a) UCC 2-204
(1) A contract for sale of goods may be made in any manner sufficient to show agreement (mutual assent), including conduct by both parties which recognizes the existence of such a contract 
(2) The moment of K formation not essential to the formation of a K 
(3) One or more terms remaining open does not fail for indefiniteness if, parties intended to contract and there is a reasonably certain basis for giving remedy. 
(b) UCC §2-206: Offer and Acceptance in Formation of a Contract
(1) Unless otherwise unambiguously indicated by the language or circumstances:
(a) An offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;
(b) An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either: 
[i] By a prompt promise to ship or 
[ii] By the prompt or current shipment of goods
§2-206 assumes the Buyer is the Offeror, but the Buyer can be the Offeree. 
(c) UCC §2-206: Offer and Acceptance in Formation of a Contract
(2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance. 
If the acceptance mirrors the offer then §2-206 applies. 
Under UCC shipment of goods = acceptance.
If purported acceptance is a counter-offer (and not acceptance)
-exchange of writings does not create a contract so §2-207(2) does not apply
- party receiving the counter offer may expressly consent
- silence re: counter-offer does not equal acceptance of the counter offer
If the counter-offer is not accepted and the parties perform under §2-207(3)
-is there a contract based on conduct?
- if so, what are the terms of the contract?
(4) Acceptance by performance
Under no rule is partial completion acceptance if acceptance is only by performance.
If an offeree can accept only by performance it is a “unilateral” contract. 
Examples: Commissions; bonuses; rewards; prizes; some advertisements. “Speculative Performance” (Offeror doesn’t know who can completely perform, wants performance not a promise)
Offeror can unambiguously specify that offer must be accepted by performance only.
For an Offer to be interpreted as “an Offer to form a Unilateral contract” the Offer must indicate unambiguously that performance is the ONLY way to accept. 
Restatement 2d §50 (2)
“Acceptance by performance requires that at least part of what the offer requests be performed or tendered and includes acceptance by a performance which operates as a return promise.” 
(a) Common Law: If acceptance to be ONLY by performance, acceptance requires COMPLETE performance.
Cook v. Coldwell Banker – Brokerage bonus program stipulated sales goals and remaining until end of year (performance can have more than one element). Brokerage changed program halfway through after Cook had substantially performed (hit all sales goals). Rule: Offeror can revoke until the Offeree has made substantial performance.
Offeree’s beginning performance makes Offer irrevocable but it is not an acceptance. 
Acceptance = complete performance. Neither party has a duty to perform until/unless Offeree completes performance.
Offeree can abandon performance prior to completion; Offeree has no duty to complete performance.
Contract formation is upon completion of performance
(b) Restatement 2d §32 – Invitation of Promise or Performance
“In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses.”
 Restatement 2d §62 – Effect of Performance by the Offeree Where Offer Invites Either Performance or Promise
“(1) Where an offer invites an offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance or a tender of a beginning of it is an acceptance by performance.
(2)such an acceptance operates as a promise to render complete performance.”
Restatement 2d  §32 if offer can be interpreted to allow acceptance by promise or performance + Restatement 2d §62  if choice, beginning performance = acceptance + promise to complete performance.
(c) UCC 2-206 (1)
Unless otherwise unambiguously indicated by language or circumstances
(a)An offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances.
(b)an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as accommodation to the buyer. 
(5) UCC 2-206(2)
“Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.”
If acceptance mirrors the offer then §2-206 applies
(6) Acceptance Varying Offer
“Battle of the Forms” Common Scenario:
-Parties negotiate the “dickered terms”
-Buyer sends Seller an offer in a standard form Purchase Order (PO), with blanks filled in:
-PO includes “dickered terms” + “other terms” (often boilerplate)
-Seller sends Buyer a purported acceptance in a standard form Acknowledgement Form (AF), with blanks filled in:

-“Dickered terms” in the AF match the PO, but

-“Other terms” in the AF vary from the PO.
-Parties perform: Seller ships; Buyer accepts goods
Just because language is boilerplate doesn’t mean it isn’t important, just means it is standard language.
Big Question 2: Is an enforceable contract formed?

[i] Based solely on the writings?

[ii]Based on writing + conduct?
Big Question 3: If an enforceable contract is formed, what are the terms of the contract?
(a) CL Mirror Image Rule – a purported acceptance with a term that varies from the offer is a rejection of the offer and not an acceptance, and is a counter-offer by the original party.
“Last Shot” Rule – Terms of the last form sent (counter-offer with the varying terms) control if the counterparty either:
-Explicitly accepts the counter-offer or
-Does not explicitly accept the counter-offer, but accepts the counter-offer implicitly by performing. 
(b) Restatement 2d §59 - Purported Acceptance Which Adds Qualifications
“A reply to an offer which purports to accept it but is conditional on the offeror’s assent to any terms that vary from the offer is a counter-offer, not an acceptance.” 
Restatement 2d §61 – Acceptance Which Requests Change of Terms
“An acceptance which requests a change or addition to the terms of the offer is not thereby invalidated unless the acceptance is made to depend on an assent to the changed or added terms.” 
Need express assent from the other party to include the added or changed terms. 
Purported acceptance that suggest additional terms is not an acceptance it is a counter-offer, it still can be acceptance so long as the additional terms aren’t deal breakers.
(c) UCC §2-207 – Additional Terms in Acceptance or Confirmation
(1)A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
(2)The additional terms are construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless: 

(a)the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.
(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any provision of this Act. 
UCC §2-207 applies when you have mismatched terms between the offer and purported acceptance. 
Permits a varying acceptance (an acceptance with additional or different term) to act as an acceptance and form a contract. 
In some circumstances allows a varying term (an additional or different term) to become part of the contract. 
(1) §2-207(1): Agreement Based on writings/forms exchanged
(a) If offeree sends purported acceptance with varying terms it is an acceptance…
(i) unless conditional on assent to different or additional terms
(ii) deal terms for accepting party are deal breaker then not acceptance as it is “within the unless clause”
Only a counter-offer if there is an unless clause, indication of a deal breaker.
§2-207(1) General Rule
1. A definite and
2. seasonable 
3. expression of acceptance [or written confirmation sent within reasonable time]
operates as [a contract law acceptance] even though it states terms additional to or different from those offered and agreed upon,” 
[Exception]
“Unless acceptance is expressly made conditional on assent to the additional or different terms” NOT w/in “unless clause”
If the purported acceptance with varying terms is within the “Unless clause” the purported acceptance:
· Does not operate as a contract law acceptance and
· Is a counter-offer and rejection of the offer purportedly accepted
To be in the unless clause language of purported acceptance must be explicit that assent is expressly conditional on the original offeror’s agreement to the original offeree’s varying terms. 
It is not enough to be in the unless clause:
· Differing terms without more
· “Subject to the following terms and conditions”
Language must track the language of the unless clause exactly to be a counter-offer.
Brown Machine, Inc. v. Hercules, Inc. (CoolWhip machine case) Request for a Price Quote is not an offer. Offeror is the master of the offer and can preemptively limit power of acceptance to accepting all terms. Purchase order stated only on its terms so counterparty doesn’t get any additional terms. 
If there is acceptance under §2-207(1) the exchange of writings creates a contract. 
Analyze “varying” terms under §2-207(2) to determine if they are part of the contract. 
Application of §2-207(1) to just 1 “written confirmation” of oral agreement
Oral Offer + Oral Acceptance = Oral Contract
If 1 party sends written confirmation of oral contract:
· If written confirmation term is different than Oral Acceptance term
· Oral Acceptance controls
· Written confirmation term is not part of the contract
· If written confirmation adds a term to the oral acceptance
· If the contract is between “merchants” apply 2-207(2) for each “additional” term
· If the contract is not between merchants additional terms of the written confirmation are not part of the contract.
Application of §2-207 if both parties send “written confirmation” of oral agreement
Both parties exchange written confirmation after formation.
· If written confirmation term is “different” than a term in the counterparty’s written confirmation and the oral agreement didn’t address the issue:
· Knock out the different terms and
· Apply UCC gap fillers.
(2) 2-207(3): K based on 1 writing & performance (1 form & conduct)
After applying 2-207(1) and decide there is no contract based on writings but parties perform as if they have a contract then go to 2-207(3) to determine:
· Whether there is an enforceable contract based on conduct:
· If so, what are the term of the contract.
Deal breaker terms but the parties perform (acting like they have a purported agreement)
§2-207(3)
“Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.”
“In such case the terms of the particular contract consist of
-Those terms on which the writings of the parties agree, together with
-Any supplementary terms incorporated under any other provisions of this Act.” 
Any terms that don’t match are out. All varying terms and different terms are out. 
Paul Gottlieb & Co., Inc. v. Alps South Co. – Gottlieb maker of specialty fabrics, Alps maker of linings for prosthetics. Gottlieb had to substitute thread, hard for Alps to detect, lead to defective product. Alps issued recall. Parties had contracted with same form 6 times, Alps never objected to additional term of limitation of liability. Gottlieb unaware of what Alps did, didn’t know about use of material. Alps didn’t inform of potential damages for not curing breach. Material alteration may be invalidated based on past contracts with same counterparty. 
UCC §2-207 gets rid of the “Mirror Image” and “Last Shot” rule for being arbitrary and unfair, and inverts them.
d. Electronic & Layered Contracting: 
(1) Fact patterns (can overlap): Shrinkwrap, clickwrap, browsewrap.
(2) Conceptualization of K formation
(a) Majority approach – authored by Easterbrook 7th Circuit. Economic view.
(1) Seller = Offeror & Buyer = Offeree
(2) Buyer’s acceptance. = mirror image of Seller’s offer; Seller’s terms are part of agreement. (under Big Q3) Goes back to “Last Shot” rule.
“Practical considerations support allowing vendors to enclose the full legal terms with their products.” Point of Sale not the time to convey terms & conditions. 
Buyer order not an offer, invitation for the seller to make an offer by shipping or promising to ship. 
Contract formation occurs when the consumer accepts full terms after a reasonable opportunity to refuse them.
Assumes person might return not because they dislike the product but because they object to the terms.
ProCD v. Zeidenberg – held that Buyer was bound by an agreement that was included in the software packaging (shrinkwrap) and later appeared when the Buyer first used the software. 
Hill v. Gateway – Held a Buyer can accept and be bound by terms and conditions packaged with a product if the consumer is given the opportunity to reject the terms by returning the product and chooses not to do so.
(b) Minority approach
(1) Buyer = Offeror & Seller = Offeree
(2) Seller’s acceptance ≠ mirror image of Buyer’s offer.
Apply §2-207 re: terms
If Buyer is a consumer, Seller’s terms are not in contract.
If both Seller and Buyer are merchants, go thru §2-207 to analyze.
If Seller ships without terms then have acceptance under §2-206.
Step-Saver Data Sys  v. Wyse Tech. – Held that a licensing agreement affixed to the packaging constituted a proposal for additional terms that was not binding unless expressly agreed to by the purchaser.
Klocek v. Gateway, Inc. – Buyer’s act of keeping computer past 5 days was insufficient to show Buyer agreed to the Standard Terms. 5 days insufficient to show manifestation of intent to be bound to terms.
Have to look at what binds in the jurisdiction because it is not settled law, can have different controlling cases in different jurisdictions. 
(3) Shrinkwrap – terms are inside the box with the product. Can’t read them without first buying. Also known as: rolling contract, layered contract. 
(a) Duty to read
(b) But must have actual or constructive notice of how to reject Seller’s terms, usually by returning goods by a specified date 
DeFontes v. Dell – Buyers purchased Dell computer with service plan. Dell improperly collect taxes on the service plan. Box with computer contained Terms and Conditions, by accepting delivery agree to Dell’s terms, customer could return if not satisfied. Terms & Conditions did not make clear Buyer could reject terms by returning the computer. 
(4) Clickwrap – users click “agree” or don’t unclick. One click can become assent to two different things (registering and assent to terms and conditions). Typically occurs at time of purchase.
Browsewrap – By continuing to use site agree to the terms and conditions. Link to terms and conditions contained on the page.
(a) Duty to read: Google AdWords case
(b) Buyer must have actual notice or constructive notice of Terms & Conditions
(1) Clicking on “I Agree” box = Assent
(2) An inconspicuous link at bottom of the page (which Buyer would not even see if following purchasing prompts) ≠ Assent 
Specht v. Netscape – Software downloaded from Netscape’s site included Terms & Conditions with an arbitration provision. Site did not require to click “I agree”. Netscape didn’t establish Buyer was actually aware of or had reasonably adequate notice of Terms & Conditions. 
Meyer v. Uber Tech. – For Offeree to be bound by the terms of an electronic agreement the Offeree must have had either:
[1] actual notice of the terms or
[2] constructive notice of the terms, because design and content of the interface created “a [r]easonably conspicuous notice [from the perspective of the reasonably prudent smartphone user] of the existence of contract terms” AND
The Offeree must have unambiguously manifested assent to those terms. 
BUT SEE Cullinane v. Uber Tech. – Held customers are not reasonably notified of Uber’s terms and conditions, because the hyperlink to Uber’s terms and conditions was not conspicuous. 
(Design of hyperlink to Uber’s terms in Meyer and Cullinane cases may have varied)
Long v. Provide Commerce (Pro Flowers Case) –(In casebook because recent pushback on other cases) Because no affirmative action required on behalf of the user to agree to terms and conditions, determination of browsewrap contract depends on whether user has actual or constructive knowledge of terms and conditions. Absent actual notice validity of broswerwrap turns on whether website puts reasonably prudent user on inquiry of notice of the terms of the contract. Design of site (placement(physical location or temporal), color, size, etc.) too inconspicuous, intended to conceal terms and conditions. 
Dictum: Conspicuous hyperlink is not enough. Onus on the website owner to put users on notice.
Gogo Inflight Case – in flight internet. By signing up to use internet during flight agree to be billed monthly unless you notify them to discontinue service (Zombie Charge)
e. “Mailbox rule” (where Offeree sends conflicting communications)
Offer, rejection and counter-offer are effective upon receipt. (All but acceptance effective upon receipt)
Restatement 2d §63 – Time when Acceptance Takes Effect
“Unless the offer provides otherwise, (a) an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror; but (b) an acceptance under an option contract is not operative until received by the offeror.” 
General rule: Acceptance is effective upon dispatch.
Requires that acceptance is in the manner and by the medium invited by offer and properly sent with stamp/address.
Restatement 2d §65 – Reasonableness of Medium of Acceptance
“Unless circumstances known to the offeree indicate otherwise, a medium of acceptance is reasonable if it is the one used by the offeror or one customary in similar transactions at the time and place the offer is received.”
Restatement 2d §66 – Acceptance Must Be Properly Dispatched
“An Acceptance sent by mail or otherwise from a distance is not operative when dispatched, unless it is properly addressed and such other precautions taken as are ordinarily observed to insure safe transmission of similar messages.”
Exception: If option applies to underlying offer, Acceptance is effective upon receipt.
Also, offeror can specify that Acceptance is only upon receipt. 
Rare Exceptions:
Offeree (1) sends Rejection then (2) sends Acceptance:

Rejection is effective if it gets there first.

Acceptance is effective if it gets there first.
Offeree (1) sends Acceptance then (2) sends Rejection:

Acceptance effective unless:


Rejection gets there first; and


Offeror detrimentally relies on the Rejection. 
f. Incomplete bargaining
“[W]hether a contract is formed in cases of an agreement to agree or formal contract contemplated turns of the factual question whether the parties intended to be bound when they agreed in principle or only after further negotiations prove successful.”
If a court decides that an incomplete bargain is an enforceable contract the court can fill in the missing terms.
(1) Agreements to agree – parties have agreed on some terms, but have specified one or more terms that are being left open for future negotiation.
Open or uncertain terms “may” indicate a lack of assent to be bound.
(a) Doctrine of indefiniteness: 
(1) Walker v. Keith - Lease renewal case: for rent term to be definite, the term needed to be a $ amount or specify an objective method/procedure for determining the $ rent.
Majority Rule: Where there is an agreement to agree and a subsequent failure to reach agreement on that term, there is not an enforceable contract. 
(2) Restatement 2d §33 – Certainty
“(1) Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain.
(2) The terms of the contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.”
Trend: Restatement 2d §204 – Supplying an Omitted Essential Term
“When parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstance is supplied by the courts.”
Contract formation requires that the terms of the contract are “reasonably certain,” meaning it is possible to determine:
[1]whether there has been a breach and
[2]an appropriate remedy for the breach
(3) UCC 2-204 
“(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.
(2)An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.
(3)Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy”
UCC 2-204(3)
Gap Fillers supply open terms where the parties to an otherwise unenforceable contract have not agreed about certain terms:

-Price of Goods (§2-305)
- Open price term will not prevent enforcement of a contract if the parties intend to be bound.
- If the parties later fail to agree on price, the court may enforce a “reasonable price”
- If one party has the power to fix the price, it must do so in “good faith”.
- If the parties provide that they intend not to be bound unless price is fixed or agreed, and it is not then there is no contract and the court will not fix a “reasonable price”.

- Mode of delivery (§2-307)

- Place of delivery (§2-308)

- Time of delivery (§2-309)
- Time and place for payment (§2-310)
NO UCC Gap fillers for:
- Subject matter of the contract (good)

- Quantity term
(2) Formal contract contemplated – Parties have agreed on the major terms of the agreement, but have not completed the process of executing a formal written agreement.
(a) Quake v. American Airlines (O-Hare construction case w LOI).
American Airlines hired General Contractor Jones for construction at O’Hare, who in turn hired Quake. Jones wanted Quake’s subs license numbers(precipitating factor), Quake couldn’t send without a deal. Jones sent Letter of Intent, award project and reserving right to cancel at any time. 
Three possible outcomes for LOI:
· Contract: LOI binding, even though no formal writing was executed.
· No contract: LOI not binding no contract if no formal writing.
· Agreement to bargain in good faith
(b) Be clear in LOI about whether party intends to create an enforceable contract.
(c) Looking for objective manifestation of intent to be bound
Language in letter of intent odd, could be interpreted multiple ways.
1) LOI is manifestation of intent to be bound unless you say it isn’t
2) LOI does not manifest intent to be bound absent an executed agreement.
If there is ambiguous language courts will look to Parol Evidence – evidence other than the writing (intrinsic evidence) to determine the parties’ intent.
2. Consideration
Consideration is a legal formality required by contract law. It is the modern day equivalent of a “seal” to create a binding contractual promise.

Functions Performed by Legal Formalities
(1) Evidentiary Function – to provide evidence of a contract in a controversy
(2) Cautionary Function – to encourage deliberation in making a contract.
(3) Channeling Function – to “mark or signalize the enforceable promise” and provide a “simple and external test of enforceability” [aka “facilitation of judicial diagnosis”]
(4) Interrelation of the Three Functions – the functions overlap and reinforce each other
Start with the Bargained-for-Exchange test.
· If there is consideration move on to the next issue.
· If there is no consideration, re-analyze facts under the Common Law Benefit-Detriment Rule.
The difference between the two tests matter only at the margins. 
a. Restatement test: Bargained-For-Exchange (BFE)/quid pro quo
(1) Restatement 2d §71 – Requirement of Exchange; Types of Exchange
(1) To constitute consideration, a performance or a return promise must be bargained for.
(2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.
(3) The performance may consist of
a. An act other than a promise, or
b. A forbearance, or
c. The creation, modification or destruction of a legal relation.
(4) The performance or return promise may be given to the promisor or some other person. It may be given by the promisee or by some other person. 
To constitute consideration, a performance or a return promise must be bargained for. 
A performance or return promise is bargained for if it is; sought by the promisor in exchange for his promise and given by the promisee in exchange for that promise.
Restatement 2d §72 – Exchange of Promise for Performance
Except as stated in §§73 and 74, any performance which is bargained for is consideration. 
(2) Pennsy Supply v. American Ash (Free Aggrite Case) American Ash induced to offer free aggrite to Pennsy to get Pennsy to remove the hazardous aggrite. Promisor made a promise with the purpose of inducing the detriment. The detriment induced the promise. Was a bargained-for-exchange so contract was enforceable. 
(3) Distinguish between an Enforceable Promise vs. Conditional Gift
An enforceable promise is supported by consideration.
The promise undertaking as inducement for the other party to act or forbear.
An unenforceable conditional gift, which takes the form of a promise but is not supported by consideration.
Conditional gift is not enforceable:
“Williston’s Tramp” – “If a benevolent man says to a tramp, ‘If you go around the corner to the clothing shop there, you may purchase an overcoat on my credit,’ no reasonable person would understand the short walk was requested as the consideration for the promise”. The promise to buy a coat is an unenforceable conditional gift. Going around the corner to the store is a condition on the gift, not a Bargained-for-Exchange.
Tiffany’s Hypo – Estranged father tells son to meet him at Tiffany’s and he will buy and engagement ring for him. This is a bargained-for-exchange because father offered to buy ring to induce son to meet at Tiffany’s.
(4) Distinguish promise to make a gift: 
Daugherty v Salt- General Rule: A promise to make a “future” gift [for no consideration] is unenforceable. Recital of Consideration “For [nominal $ amount] and other good and valuable consideration”, creates a “rebuttable presumption” of consideration, does not conclusively establish consideration. Assume there is consideration but if a party contest then the burden of proof is on the party alleging there is no consideration. “Sham” consideration is not consideration.
Exception: Reliance – where promisee reasonably relies on the promise.
b. Common law test: Benefit-detriment test, 
· Consideration is a benefit to the promisor or a detriment to the promisee
· “Detriment” – Promisee does or promises to do something (or not do something) that Promisee was under no prior legal duty to do (or not to do).
· “Benefit” – Promisor obtains or is promised something to which Promisor had no prior legal right.
Hamer v. Sidway – Nephew agreed to abstain from alcohol, smoking, swearing until 21st birthday in exchange for $5000. Consideration is a benefit to the promisor or a detriment to the promise. 
c. “Past consideration” and “moral obligation” ≠ Consideration: 
General Rule: If a promise is given to compensate promisee for promisee’s prior performance, that prior performance is not consideration for the promisor’s promise.
Reason: Providing past performance, which has already occurred, cannot be the inducement for the present promise so there is no “exchange.”
Plowman v. Indian Refining Co. (Depression Era case re pension promised to workers laid off) Company offered to pay ½ salary for workers but was past performance so no consideration. 
d. Adequacy of consideration
(1) General Rule: Courts do not examine adequacy of consideration
Doesn’t need to be an equivalent value in exchange. 
(2) Restatement 2d §79
“If the requirement of consideration is met, there is no additional requirement of
(a) A gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee;
(b) Equivalence in the values exchanged; or
(c) ‘mutuality of obligation.’”
(d) Exceptions:
(e) Sham/nominal consideration” ≠ Consideration
But note: 
Consideration threshold for CL option K is lower
No consideration required for UCC 2-205 – Firm Offer
“An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.” 
(f) Effect of recital of consideration: Creates rebuttable presumption; Daugherty v Salt
Restatement 2d §71 Comment
“a mere pretense of bargain does not suffice, as where there is a false recital of consideration or where the purported consideration is merely nominal.”
(g) Grossly disproportionate exchange with element of unfairness
Related to contract formation defenses based on status or conduct, e.g. incapacity, fraud, and undue influence.
Restatement 2d §79 Comment
“Disparity in value, with or without other circumstances sometimes indicates that the purported consideration was not in fact bargained for but was a mere formality or pretense. Such sham or ‘nominal’ consideration does not satisfy the requirements of §71.”
Dohrmann v. Swaney (Old Mrs. Rogers case) “The sole consideration Dorhmann agreed to give in exchange for over $5.5 million in assets was to add Rogers as an additional middle name to his sons’ names. Where consideration is “so grossly inadequate as to shock the conscience, a court may examine the adequacy of consideration.” (Promise in changing boys names is “illusory” because boys are minors and not a party to the contract and can eliminate the Rogers name).
e. Illusory promises:
An illusory promise is a promise, in form, that, in substance, requires nothing of the promisor. 
Restatement 2d §77 Comment a
An illusory promise is NOT consideration and a promise made in exchange for an illusory promise is not enforceable.  But:
· A party who makes an illusory promise may still accept the offer by performance; and
· The Duty of Good Faith & Fair Dealing often converts an otherwise illusory promise into consideration.
(1) Good Faith limits discretion
Duty of Good Faith is implied in every contract. Even if not stated outright still a term in every contract.
Duty of Good Faith:
· Limits promisor’s discretion regarding an otherwise empty promise.
· Converts promisors illusory promise into consideration for a return promise.
· Often make contracts with otherwise illusory promises enforceable under contract law. 
(a) Satisfaction clauses – Promisor’s duty is conditioned on being “satisfied”
· Contract standard for satisfaction can be Objective (favored interpretation) and Subjective.
· Good Faith limits discretion even if subjective standard.
· Promise to perform that is subject to the promisor’s satisfaction is not an illusory promise.
(b) Requirements and outputs quantity term
Quantity Term = Seller’s “output”
Quantity Term = Buyer’s “requirements”
UCC §2-306(1)
“A term which measure the quantity by the output of the seller or the requirement of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.”
Requirements or outputs quantity term “means such actual output or requirements as may occur in good faith”
Promise to sell “output” or buy “requirements” is not an illusory promise.
Eastern Air Lines, Inc. v. Gulf Oil Corporation (“fuel freighting” case) Eastern Airlines told pilots to fill up more at airports with cheaper fuel rates. Found not in violation of good faith, Gulf had allowed for their 30 year relationship, and was standard industry practice. 
(c) Ks for exclusive dealing
Contracts for exclusive dealing in certain goods; e.g., Seller may be the exclusive supplier of the good or Buyer may be the exclusive promoter/distributor of the goods.
 UCC §2-306(2)
“A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.” 
Contracts for exclusive dealing in goods “imposes…an obligation by the seller to use best efforts to supply the good and by the buyer to use best efforts to promote their sale.”
Promise to be exclusive supplier or promoter is not an illusory promise.
(2) Marshall Durbin Foods Corp. v. Baker - Baker’s promise to stay at MDF was illusory (because he was at-will employee), but a promisor who makes an illusory promise can accept offer by performance; Baker accepted by continuing to work at MDF. MDF’s promise to pay Baker was illusory because Baker was “at-will employee (statutory law overrides any contract); MDF could have terminated him at any time, but MDF didn’t terminate him prior to the triggering event. MDF did not rebut the presumption of recital consideration
f. Consideration for modification and pre-existing duty rule
Applies to attempted modifications of contracts.
Taxi ride to LAX hypo – driver pulls over and asks for additional payment. No consideration from cabbie because had a pre-existing duty/obligation under the existing contract. No inducement to do something already legally obligated to do. 
3. Reliance as a substitute for consideration [add material from Ch. 3 & Rst]   
B. Defenses
If determine an enforceable contract is formed then check to see if there is a defense that renders the contract unenforceable. 
Defenses to Contract Enforcement 
1. Statute of Frauds 
2. Lack of Competency to Contract (status defects) 
a. Minority/Infancy incapacity 
b. Mental incapacity  
3. Bargaining misconduct (process defects) 
a. Duress and Undue influence 
b. Misrepresentation and Nondisclosure 
4. Unconscionability (process & substance defects) 
5. Contracts against public policy 
1. Statute of Frauds – defense against enforcement of a contract. It must be pled as an affirmative defense. 
General Rule: Oral contracts are enforceable. Writing is not essential to enforceability of a contract. 
Exception: Certain types of contracts must be memorialized in writing to be enforceable. Rule comes from the Statute of Frauds. If not within the Statute of Frauds doesn’t need to be in writing.
All states have adopted a version of the Statute of Frauds.
A contract is unenforceable under the Statute of Frauds if:
(1) The contract is within the statute of Frauds
(2) The statue of frauds is not satisfied and
(3) No exception to the statute of frauds applies which would take the contract out of the statute.
Steps of Analysis of Statute of Frauds




(1) Is the contract a type of contract that is within the Statute of Frauds




(2) If so, is there a writing which satisfies the Statute of Frauds
(3) If not, does an exception apply to take the contract out of the Statute of Frauds



Types of Contracts that fall within the Statute of Frauds:



Restatement §110
· Contract for the sale of an interest in land/real estate (in most states includes leases longer than a year)
· Contract that cannot logically be performed within one year of the making of the contract
· Contracts to be secondarily responsible for the debt of another (a surety of guaranty)
· Contracts of estate executors or administrators to perform decedent’s obligations
· Contracts in the consideration of marriage
1 year rule applies irrespective of subject matter.
Not about duration of performance about when performance will be complete.
Unclear whether 1-year rule applies to UCC Sale of goods. 
UCC §2-201
· Contracts for the sale of goods with a total greater than $500
For blended contract look at total price. If broken out look at goods portion.
Unclear whether UCC §2-201 displace Common Law Statute of Frauds or supplements it. 
Does a writing satisfy the Statute of Frauds?
Restatement §131 Requires:
1. A writing
2. Signed by the party to be charged (party against whom enforcement is sought)
3. Reasonably identifies the subject matter
4. Is sufficient to indicate a contract has been made between the parties, and
5. States with reasonably certainty the essential terms of the contract

(Often problematic. If omitted can take out of the Statute of Frauds)



UCC §2-201 requires:




1. A writing




2. Signed by the party to be charged
3. That is sufficient to indicate that a contract for sale has been made between parties
4. The writing must contain the subject matter of the contract and the quantity term.
- A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.

- Exception if both parties are merchants.
A writing:
· No particular form/formality required
· Satisfies the Statute of Frauds even if the contract was not executed with the specific purpose 
· Writing need not be the joint product of the parties or even delivered to the other party
· Writing need not have been prepared at the time of contracting
· Writing could be a compilation of multiple writings relating to the same transaction with at least one part signed against the party to be charged and other parts together stating the essential contract terms (Crabtree v. Elizabeth Arden)
Signed:
· A party against whom enforcement sought must have signed contract in person or via authorized agent
· A signature is any mark or symbol placed by the party on the writing with the intention of authenticating it (initials, letterhead, logo)
· Electronic signature operates as a signature (electronic email signature is a signed writing)
· If contract is comprised of multiple parts:
· Most courts require that they all appear to refer to the same transaction with at least one part signed.
· Some courts required that the signed parts of the writing specifically refer to the unsigned parts.
Crabtree v. Elizabeth Arden – Can string together writings to show a contract so long as one part is signed by the party to be charged. Can be signed by an authorized agent on behalf of the company, have to look into the authorization of the individual (actual or apparent authority)
UCC §2-201(2) Merchants Confirmation Exception
A writing can be enforced against the party who did not sign it if:
· Both parties are merchants
· Within a reasonable time of making an oral contract, one of the parties sends a written confirmation to the other
· Which is signed by the sender and otherwise satisfies the statute against the sender.
· The recipient has reason to know of its contents; and
· The recipient does not give written notice of objection to it within 10 days. 
UCC 2-201(3) Merchant Exceptions
· Seller has begun to make specially manufactured goods for Buyer, not sellable to others in the normal course of business. §2-201(3)(a)
· Payment for goods has been made and accepted or goods have been delivered and accepted. UCC §2-201(3)(c) (Buffaloe v. Hart)
· Party admits “in his pleading, testimony or otherwise in court” that a contract was made. UCC §2-201(3)(b)
Exceptions – allow enforcement even though there is not signed writing.
Restatement §129 – Contract for transfer of interest in land specifically enforced
“A contract for the transfer of an interest in land may be specifically enforced not withstanding failure to comply with the statute of frauds if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific performance.”
In interest of land only. Must have “changed position” in reliance of an oral contract. 
Beaver v. Brumlow
Beaver worked for Brumlow. Had oral agreement to sell land. Built house on land (substantial improvements), no date for transfer of property. Beaver went to work for competitor. Brumlow kicked off land. Statute of Frauds applies. Not satisfied by a writing. Exception of part performance in reliance so taken out of statute of frauds. 
Unequivocally referable test – reasonable person knowing all the info would conclude there was a contract. No other plausible explanation. 
Buffaloe v. Hart – Tobacco barns case, took delivery of barns, made improvements on them, offered them up for sale. Check was accepted by seller. Signed by Buyer and had for 5 barns written on the for line. 
Promissory Estoppel
Restatement 139 – Promissory Estoppel in the Statute of Frauds Context
“(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable not withstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise. The remedy granted for the breach is to be limited as justice requires.
(2)In determining whether injustice can be avoided only by enforcement of a promise, the following circumstances are significant
a. the availability and adequacy of other remedies, particularly cancellation and restitution
b. the definite and substantial character of the action or forbearance in relation to the remedy sought
c. the extent to which the action or forbearance corroborates evidence of making and terms of the promise, or making and terms are otherwise established by clear and convincing evidence (similar to the unequivocally referable test) 
d. The reasonableness of the action or forbearance
e. the extent to which the action or forbearance was foreseeable by the promisor.
Alaska Dem. Party v. Rice – Rice had relationship with Wakefield who was elected chair of Alaska Dem Party. Gave assurances would hire her but executive committee wouldn’t allow it. Sued and won. Alaska decided to adopt §139, case of first impression.
Unclear whether Promissory Estoppel can be used to enforce a contract for the sale of goods that fails to comply with UCC §2-201. Majority rule is that it can be used with UCC.
2. Lack of Competency to Contract
a. Minority Incapacity
General Rule - Contracts of minors/infants are voidable (not void) subject to be disaffirmed by the minor either before attaining the age of majority or within a reasonable period of time after attaining majority.
Restatement 14 
Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person’s 18th birthday  
· Some state statutes make the birthday the date of reaching age of majority 
On reaching the age of majority, the minor must act within a reasonable period of time to disaffirm the contract or she will be deemed to have affirmed the contract. 
Vendor’s ignorance of the minor’s age is no defense to the minor’s disaffirmance. 
Exceptions:

Necessaries
Recovery of counterparty based on restitution rather than K enforcement.  
Necessaries include items required to live, such as food, clothing, shelter. 

Emancipation

Tortious Conduct by Minor
Release Agreements & Settlements
Pre-injury release agreements for minors 
· Courts are split on whether minors can disaffirm pre-injury exculpatory agreements signed by minor’s parent 
Post-injury settlement agreements on behalf of minors 
· Typically involve the execution of a release of the minor’s claim 
· Generally require court approval and may not be later disaffirmed.  
Setoff:

Traditional Approach


Minor can disaffirm or avoid the K even if 
There has been full performance and  
Minor cannot return what was received 
Minor must return/restore goods that minor still possesses. 
But no setoff requirement. 
Minor not required to make restitution for any diminution in value. 

Modern Approach (Setoff Rule)
Where contract is voidable by a minor, the minor can recover the amount actually paid minus setoff.  
Setoff = reasonable compensation for 
· Use of, 
· Depreciation, and 
· Willful and negligent damage to the good while in the minor’s possession. 
Setoff rule applies where: 
1. The minor has not been overreached in any way, and 
2. There has been no undue influence 
3. The contract is fair and reasonable, and 
4. The minor has actually paid money on the purchase price, and taken and used the 
article purchased 
If these requirements are not met then the setoff rule does not apply. 
Dodson v. Shrader - Contract voidable at minor’s option so long as no fraud, bargaining misconduct, minor must pay setoff for deprecation while in his possession.
b. Mental Incapacity
CL cognitive Test 
Restatement 15(1) 
· Cognitive test 
· Volitional test 
Restatement 15(2) limitations on 15(1) 
Sparrow v. Demonico 
Restatement 15(1) 
A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect 
a. He is unable to understand in a reasonable manner the nature and consequences of the transaction, or 
b. He is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition 
 
Restatement 15(2) – Mental Incapacity exceptions 
Where: 
· The contract is made on fair terms 
· The other party is without knowledge of the mental illness or defect 
The power of avoidance under 15(1) terminates to the extent the avoidance would be unjust because 
· The contract has been partly or fully performed or 
· The circumstances have so changed 
Court may grant relief as justice requires 
Sparrow v. Demonico - Mental incapacity requires (1) medical evidence or expert testimony as to the nature of the mental incapacity and its effect on decision making. (Court sets high standard for incapacity defense). (2) Evidence insufficient to establish mental incapacity. (3) Mental incapacity need not be permanent, can be temporary. Party seeking to avoid contract on grounds of mental incapacity has burden of proof of incapacity.  
Restatement 13 – legally incompetent person who has court appointed guardian or conservator lacks capacity to contract.  
Restatement 16 – K is voidable if party has reason to know that, due to intoxication, the CP is unable to understand the transaction or act in a reasonable manner.  
3. Bargaining misconduct (process defects) 
a. Duress and Undue influence 
Two forms of duress 
1. Duress by physical compulsion 
Historically was literally a gun to the head, force through threat of bodily harm  
2. Duress by improper threat (includes economic duress) 
Restatement 174 Duress by Physical Compulsion  
If a party enters into a contract solely because she has been compelled to do so by the use of physical force the contract is void. 
Can’t be enforced against either party because void ab ignicio.  
 
Restatement 175 Duress by Improper Threat 
If a party enters into a contract 
1. Because of an improper threat 
2. That leaves the victim with no reasonable alternative but to assent to the proposed 
deal 
3. The contract is voidable by the victim 
Totem Marine Tug & Barge v. Alyeska Pipeline Service Co.


Totem Marine Test for Economic Duress 
3 Elements: 
1. A wrongful or improper threat 
2. A lack of reasonable alternatives 
3. Actual inducement of the contract by the threat
A threat is improper if: (RST 176(1)) 
a. What is threatened (or the threat itself) is a crime or tort; 
b. What is threatened is criminal prosecution; 
c. What is threated is the bad faith use of the civil process; or 
d. The threat is a breach of the duty of good faith and fair dealing with regard to the modification of an existing contract.  
(Most common, was the case in Totem Marine) 
If any of these is met then don’t have to determine if it is fair or unfair because the conduct is egregious.  
Improper Threat when the terms appear unfair, RST 176(2): 
A threat is improper if the resulting exchange is not on fair terms, and: 
a. The threatened act would harm the recipient and not significantly benefit the threatening party, or 
b. Prior dealing between the parties significantly increases the effectiveness of the threat; or 
c. The threatened action is a use of power for illegitimate ends.  
 
RST 175, comment b – Examples of Lack of Reasonable Alternatives 
· Alterative sources of goods, services, or funds 
· Whether there is a threat to withhold such things, 
· Toleration if the threat involves only minor vexation, etc. 
Undue Influence
RST 177 Undue Influence aka Over-persuasion  
1. Undue influence is the unfair persuasion of a party  
· Who is under the domination of the person exercising the persuasion 
· Who by virtue of relation between them is justified in assuming that the person will not act in a manner inconsistent with his welfare.  
· Parent/child 
· Lawyer/client 
· Clergyman/parishioner 
· Physician/patient 
· Nurse/elderly patient  
2. If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim. 
(Can seek rescission to avoid enforcement) 
Common features of a contract entered into by unfair persuasion are: 
· An unfair exchange 
· Unusual circumstances (time and/or place) 
· Unavailability of independent advice given to the victim 
· Lack of time for reflection by the victim 
· A high degree of susceptibility to persuasion exhibited by the victim  
Odorizzi v. Bloomfield School District 
Overpersuasion aka undue influence 
· Discussion of the transaction at an unusual time or inappropriate time 
· Consummation of the transaction in an unusual place 
· Insistent demand that business be finished at once 
· Extreme emphasis on untoward consequence of delay 
· The use of multiple persuaders by the dominant side against a single servient party 
· Absence of third-party advisors to the servient party 
· Statements that there is no time to consult financial advisers or attorneys 
b. Misrepresentation and Nondisclosure 
Fraud 
Plaintiff must show that the defendant 
1. Knowingly made one or more false material representations 
2. With the intent to deceive and defraud the plaintiff 
3. That these representations cause the plaintiff to enter into the contract, and 
4. The plaintiff was damaged as a result  
RST 159 – Definition of Misrepresentation
A misrepresentation is an assertion that is not in accord with the facts. 
A false assertion of fact made by one of the parties at the time of contracting.  
RST 164(1) 
A contract is voidable by a party if 
· The party’s manifestation of assent is induced by 
· A fraudulent misrepresentation by the other party or 
· A material misrepresentation by the other party 
· Upon which the recipient is justified in relying. 
RST 162(1) Fraudulent Misrepresentation 
A misrepresentation is fraudulent if the maker: 
· Intends his assertion to induce a party to manifest his assent and 
a. Knows or believes that the assertion is not in accord with the facts 
b. Does not have the confidence that he states or implies in the truth of the assertion, or 
c. Knows that he does not have the basis that he states or implies for the assertion 
 
RST 162(2) Material Misrepresentation 
“A misrepresentation is material: 
· If it would be likely to induce a reasonable person to manifest his assent, or 
· If the maker knows that it would be likely to induce the recipient to do so 
The reasonable person focus is objective 
The focus on the recipient is subjective. 
Syester v. Banta – dance class case. Settlement not binding as there was fraud and overreaching to convince elderly client to sign.  
Classical Rule – statement of opinion is not fraudulent. Puffery is to be expected. 
RST 159, comment d – a statement of opinion is a misrepresentation of fact if the person giving the opinion misrepresents his state of mind. 
RST 168(2)  
A statement of opinion amounts to an implied misrepresentation: 
That the person giving the opinion does not know any fact that would make the opinion false 
That the person giving the opinion knows sufficient facts to be able to render the opinion. 
RST 169 
A statement of opinion may be actionable if the one giving the opinion 
a. Stands in a relationship of trust or confidence to the recipient (i.e., is a fiduciary) 
b. Is an expert on matters covered by the opinion, or 
c. Renders the opinion to one who, because of age or other factors, is peculiarly susceptible to misrepresentation. 
RST 161 – Non-disclosure of a fact = assertion that fact does not exist where: 
a. Non-disclosing party knows that disclosure of the facts is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material. 
b. Non-disclosing party knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption of which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith in accordance with reasonable standards of fair dealing 
c. Non-disclosing party knows that disclosure of the fact would correct a mistake of the other party as to the contents or effects of a writing, evidencing or embodying an agreement in whole or in part. 
d. The other party is entitled to know the fact because of a relation of trust and confidence between them. 
RST 166 When Misrepresentation of a writing Justifies Reformation 
If a party’s manifestation of assent is induced by the other party’s fraudulent misrepresentation as to the contents or effect of a writing evidencing or embodying in whole or in part an agreement, the court at the request of the recipient may reform the writing to express the terms of the agreement as asserted, if the recipient was justified in relying on the misrepresentation.  

Hill v. Jones – Termite Case. Concealment is equivalent to false assertion of fact. 
4. Unconscionability (process & substance defects) 

Also involves bargaining misconduct. 
Substantive and procedural elements. 
Most jurisdictions require both substantial unfair and process unfair. 
UCC 2-302 – Unconscionable K or clause 
Issue of law determined by a judge 
1. If the court as a matter of law finds the K or any clause of the K to have been unconscionable at the time it was made 
· The court may refuse to enforce the K, or  
· It may enforce the remainder of the K without the unconscionable clause, or 
· It may so limit the application of any unconscionable clause as to avoid any unconscionable result.  
2. When it is claimed or appears to the court that the K or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination. 
Judge can reform (rewrite) unconscionable provision.  
Party gets to explain why they put the term in the contract and the judge will determine if it is a good enough reason. 
UCC 2-302 Comment 1 
The basic test is whether, in light of the general commercial background and the commercial needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances existing at the time of the making of the contract… the principle is one of the prevention of oppression and unfair surprise…and not of disturbance of allocations of risk because of superior bargaining power. 
Restatement 208 – Unconscionable K or term 
 If a K or term thereof is unconscionable at the time the K is made a court may 
· Refuse to enforce the K, or 
· Enforce the remainder of the K without the unconscionable term, or  
· So limit the application of any unconscionable term as to avoid any unconscionable result (reform) 
 
Restatement 208, Comment d 
A bargain is not unconscionable merely because the parties to it are unequal in bargaining position, nor even because the inequality results in an allocation of risks to the weaker party. 
But gross inequality of bargaining power, together with terms unreasonably favorable to the stronger party, 
· May confirm indications that the transaction involved elements of deception or compulsion, or 
· May show that the weaker party had no meaningful choice, no real alternative, or did not in fact assent or appear to assent to the unfair terms.  
Courts applying the unconscionability doctrine have broad discretion to fashion remedies: 
· A court may hold the K as a whole is unconscionable and refuse to enforce it 
· A court may enforce the basic bargain but change its terms to eliminate the unconscionable aspects (sever the unconscionable terms) (strike out term) 
· A court may alter the unconscionable term to make it fair. (reform) 
Williams v. Walker-Thomas Furniture Co. - Helped establish the doctrine of unconscionability. Unconscionable lack of meaningful choice for one of the parties and the contract terms unreasonably favor the other party.   
Higgins v. Superior Court of Los Angeles – Extreme Makeover Home Edition Case. Procedural unconscionability – took advantage of vulnerability and urged to sign without reading.  Substantive unconscionability – one sided-arbitration provision is harsh. 
5. Contracts against public policy 
Contract Unenforceable based on public policy 
Some contracts are unenforceable because they are against public policy. Not a rule but a standard. Not very specific.  
An illegal contract or contract with illegal terms is unenforceable even if parties entered into the K voluntarily and there was no bargaining misconduct.  
Examples: 
· Murder for hire 
· Contracts involving bribes 
In pari delicto rule  
· Where the parties are equally culpable, court leave the parties where they are 
· A court can take into account the relative fault of the parties and public interest 
· Usually courts refuse to grant the remedy of restitution  
 
Courts have discretion to refuse to enforce K or K terms that are contrary to public policy 
Courts cautious about exercising this discretion and generally rely on statute or precedent to establish public policy. 
Examples: 
Disclaimers for gross negligence (ordinary negligence is enforceable) 
Highly restrictive covenant not to compete (held to be unenforceable in many jurisdictions, has been under assault lately, some jurisdictions don’t allow) 
Surrogate parenting contracts (some courts enforce, some don’t, some won’t) 
· Traditional surrogate provides eggs and bears the child 
· Gestational surrogate donated egg and sperm, no genetic connection to child gestating 
III. If the agreement is enforceable, what are the terms of the K? 
Identify the express and implied terms of the contract.
Interpretation – what do those terms mean.
Express terms of a contract:
· Promise to perform which creates a duty/obligation
· Express condition on duty to perform (contingent offer on home)
· Events that discharge a duty to perform
· Additional promises/covenants
· Right to receive counterparty’s performance (converse to duty to perform)
· Boilerplate terms (arbitration clause, limitation of liability clause, warranty disclaimer clause, venue clause, credit terms clause, return policy, etc.)
If under §2-207(1) there is a contract based on writings go to §2-207(2) to determine the terms of the contract.
UCC §2-207(2)
“The additional terms are to be construed as proposals for addition to the contract.”
“Between merchants such terms become a part of the contract unless:
(a)the [Offeror’s] Offer expressly limits [the Offeree’s] acceptance to the terms of the Offer;
(b)the [additional terms] materially alter [the contract]; or
(c)notification of objection to them 

Has already been given or
Is given within a reasonable time after notice of them is received”


UCC §2-207(2)(b)
A proposed alteration in an acceptance is “material” and not part of the contract if it would result in “surprise or hardship to the counterparty. 
“Surprise” is based on reasonable expectations in light of common practice and usage. 
“Hardship” is an unbargained-for burden on the reasonable expectations of the other party. 
In part denies the party the benefit of their bargain.
UCC §2-207 Comment 4
Clauses that would normally “materially alter” a contract:
· A clause negating standard warranties
· A clause requiring guaranty of 90% or 100% deliveries in cases where trade usage allows greater quantity leeways.
· A clause reserving the seller power to cancel upon buyer’s failure to meet any invoice when due
· A clause requiring that complaints be made in a time materially shorter than is customarily reasonable.
UCC §2-207 Comment 5
Clauses that would normally not “materially alter” a contract:
· A clause setting forth or slightly enlarging upon Seller’s exemption due to causes beyond their control
· A clause fixing a reasonable time for complaints within customary limits
· A clause providing interest on overdue invoices or fixing Seller’s standard credit terms if they are within range of trade practice
· A clause limiting right of rejection for defects that fall within trade tolerance.
Determining Whether “Different” Terms are Part of the Contract
1. Comment 3 Approach – analyze different terms the same way as additional terms.
2. Comment 6 approach/“Knockout Approach” – Knockout different terms; result is either
· No term on the issue or
· UCC gap filler term
3. Literalist Approach – Different terms are not part of the contract unless the counterparty expressly assents to the term. 
Restatement §200
“Interpretation of a promise or agreement or a term is the ascertainment of its meaning”
Theories of Contract interpretation
Subjective Theory (Raffles v. Wichelhaus), Restatement §20 – still applies in narrow context
Objective Theory (Holmes & Williston) – could result in a meaning neither party intended.
Modified Objective Theory (Corbin)
Whose meaning controls the interpretation of the contract?
What was the party’s meaning?
Raffles v. Wichelhaus (Peerless case)Two ships named Peerless leaving Bombay at different times. Seller thought would be later December ship. Buyer was expecting earlier October ship. Buyer refused delivery. Seller sued for breach. Court holds for Buyer, because meant different ships was no meeting of the minds, no mutual assent, no valid contract. 

Restatement §20(1)
There is no manifestation of mutual assent to an exchange if the parties attach materially different meaning to their manifestations and

(a) neither party knows or has reason to know the meaning attached by the other; or

(b) each party knows or has reason to know the meaning attached by the other.

Restatement §20(2)
The manifestation of the parties are operative in accordance with the meaning attached them by one of the parties [p1] if
(a) The party [p1] does not know of any different meaning attached by the other [p2] and the other [p2] knows the meaning attached by the first party[p1]
(b) the party [p1] has no reason to know of any different meaning attached by the other [p2], and the other [p2] has reason to know the meaning attached by the first party [p1].
If one knows and the other doesn’t the one who knows gets stuck with the other’s meaning.
Restatement 201 – whose meaning prevails
(1) Where parties attach the same meaning to a promise/agreement or a term thereof, it is interpreted in accordance with that meaning.
(2) Where the parties have attached different meaning to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them [p1] if at the time the agreement was made:
(a) the party [p1] did not know of any different meaning attached by the other [p2] and the other [p2] knew the meaning attached by the first party [p1].
(b) the party [p1] had no reason to know of any different meaning attached by the other [p2] and the other [p2] had reason to know the meaning attached by the first party [p1].
(3) Otherwise neither party is bound by the meaning attached by the other, even if the result is a failure of mutual assent. 

Joyner v. Adams - Joyner rents to Adams in exchange Adams develop the land. If not “complete” by a certain date have to pay difference between rent and rent under escalation clause. Is “complete” everything built, or everything ready for building? Plaintiff knew or had reason to know that defendant attached different meaning. Defendant didn’t. Held for defendant. 
Restatement §202(1)-(5) – Rules in aid of interpretation
(1) Words and other conduct are interpreted in light of all the circumstances, and if the principle purpose of the parties is ascertainable it is given great weight. (reasonable person in the circumstance standard)
(2) a writing is interpreted as whole and all writings are part of the same transaction are interpreted together.
(3) unless a different intention is manifested
(a) where language has a generally prevailing meaning it is interpreted in accordance with that meaning
(b) technical terms and words of art are given their technical meaning when used in a transaction within the technical field.
(4) any course of performance accepted or acquiesced in without objection is given great weight in interpretation.
(5) whenever reasonable, the manifestation of intention of the parties to a promise or agreement are interpreted as:

- consistent with each other and

- consistent with any relevant


- course of performance


- course of dealing


- usage of trade
UCC §1-303 Definitions
Course of Performance – Course of performance is a sequence of conduct between the parties to a specific transaction if the contract requires repeated performance by a party and the other party has accepted or acquiesced in the performance without objection.
Course of Dealing – Course of dealing is a sequence of conduct concerning previous transactions between the parties to a particular transaction that is fairly to be regarded as establishing a common basis of understanding for interpreting their expression and other conduct.
Trade Usage – Trade usage is a practice or method of dealing in a trade or in a certain location, which justifies an expectation that will be followed in the transaction in question.
Standards of Preference UCC §1-303(b) and Restatement §203(a)
Apply the following standards of preference to interpret a term:

(1) favor express terms over COP, COD and TU.

(2) favor COP over COD and TU

(3) Favor COD over TU
Caveat: TU sometimes trumps everything (Nanakuli v. Shell)
Specific override the more general.
UCC 2-202, Comment 2 
Terms from COD and TU are deemed to be part of the agreement unless “carefully negotiated” 
Boilerplate language negating COD and TU is not conclusive.
Hurst Beef Case
Restatement §220 – Usage Relevant to interpretation
(1) An agreement is interpreted in accordance with a relevant usage if each party knew or had reason to know of the usage and neither party knew or had reason to know that the meaning attached by the other was inconsistent with the usage.
(2) When the meaning attached by one party accorded with a relevant usage and the other knew or had reason to know of the usage, the other is treated as having known or had reason to know of the meaning attached by the first. 
Restatement §221 – Usage Supplementing an Agreement
An agreement is supplemented or qualified by a reasonable usage with respect to agreements of the same type if:
· Each party knows or has reason to know of the usage and
· Neither party knows or has reason to know that the other party has an intention inconsistent with the usage. 
Restatement §222 – Trade Usage
(1) A usage of trade is a usage having such regularity or observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to a particular agreement.
- it may include a system of rules regularly observed even though particular rules are changed from time to time. 


(2) The existence and scope of a usage of trade are to be determined as questions of fact.
- if a usage is embodied in a written trade code or similar writing the interpretation of the writing is to be determined by the court as a question of law. 
(3) unless otherwise agreed, a usage of trade in the vocation nor trade in which the parties are engaged or a usage of trade which they know or have reason to know gives meaning to or supplements or qualifies their agreement. 
Experienced pros are bound. Party new to the industry still held to usage if it is long and continuously established so as to be notorious. 
Restatement §223 – Course of Dealing
(1) A course of dealing is a sequence of previous conduct between the parties to an agreement which is fairly to be regarded as establishing a common law basis of understanding for interpreting their expressions and other conduct.
(2) unless otherwise agreed, a course of dealing between two parties gives meaning to or supplements or qualifies their agreement.
Frigaliment Importing Co. v. B.N.S. Int’l Sales Corp. – What is a chicken? Chicken has multiple meaning so look to extrinsic evidence to ascertain meaning of parties. Court looked to dictionary definition, parol evidence, trade usage, regulations and statutes, commercial realities of the market and conduct of the parties. 


C&J Fertilizer, Inc. v. Allied Mutual Ins. Co. – Doctrine of reasonable expectations.
C&J had insurance contract to protect against burglary. Burglar definition in contract to distinguish burglary from inside jobs. Term was contrary to reasonable expectation of the insured party. Denied the benefit of their bargain. 


Two approaches to determine the meaning of a contract term: 
1. Classical/4 corners/plain meaning approach 
- If ambiguity is apparent from the face of the document admit extrinsic evidence to interpret the term. 
- If no ambiguity is apparent on the face of the document do not admit extrinsic evidence to interpret the term. 
Judge scrutinizes the face of the writing and decides if the term is ambiguous on its face. 
Thompson v. Libby- Logs on a river case. All material terms of contract contained within the writing. Can’t introduce parol evidence to interpret. 
2. Modern Approach 
- consider extrinsic evidence to determine (as an issue of law) whether the term needs to be interpreted
UCC2-202
Restatement 209-217
Taylor v. State Farm – court rejects plain meaning approach, “better rule” judge consider evidence and if language is “reasonably susceptible” to interpretation asserted then evidence is admissible. 
Nanakuli Paving v. Shell
Extrinsic Evidence = Parol Evidence
Parol Evidence = Extrinsic evidence of negotiations (oral or written) that preceded or occurred at the same time as (“prior to” or “contemporaneous with”) the final writing, but were not incorporated into the final writing.


Parol Evidence Rule bars admissibility of parol evidence to: 
Contradict a final writing, or 
Add to a final and complete writing.


Exceptions to the PE Rule 
PE that is offered to explain (aka) interpret the writing 
Most important exception; offered to explain/interpret 
Extrinsic evidence (oral/written) that followed a final writing 
Not barred because not PE, timing wrong, occurred after 
Evidence offered to establish a “collateral” agreement between the parties; aka evidence beyond the scope of the agreement 
Evidence terms beyond the scope of the agreement, ex. Sell car with bike rack but remove the bike rack, is it included in the sale of the car. Talked about the bike rack, can offer evidence of a collateral agreement. Was there only 1 agreement or 2? Main agreement & a collateral agreement. 
Evidence that is offered to establish that that the agreement was subject to an oral condition precedent.  
Offer to buy house if can get mortgage, agreed to orally, after evidence of oral condition to perform 
Evidence of mistake, fraud, duress, illegality, lack of consideration, etc. to establish that the contract is invalid (i.e. unenforceable) 
Other important exception, evidence of mistake, fraud, duress, illegality all ascertain if proven render contract unenforceable. Defense to contract formation. 
Evidence re: grounds for granting certain equitable remedies 
Outlier, not many cases
A writing that the parties intended to be the final expression of at least one of the terms it contains but not a final expression of all terms of their agreement is referred to as: 
A partially integrated writing or 
An incompletely integrated writing or 
A final but incomplete writing
A writing that the parties intended to be the final expression of all of the terms of their agreement is referred to as: 
A totally integrated writing or 
A completely integrated writing or 
A final and complete writing

Tests for determining whether a term is “contradictory” or “consistent” 

Determination of what a term is “contradictory” or “consistent” 
· Restatement 216 – a parol term does not contradict a term in the writing so long as it is a consistent additional term 
· A term is a consistent additional term if, under the circumstances, it is one that might naturally be omitted from the writing 
· If the parties had really agreed to such a term, is it the kind of term which “might naturally have been left out when they finally reduced their agreement to writing 
· If so, it is a consistent additional term, and can be introduced to supplement a partially integrated writing  
· If not, it is a contradictory term and is inadmissible 
· UCC 2-202, comment 3 – similar test – PER does not bar admissibility of an oral term unless the term would certainly have been included in the writing had it been agreed to. 
Restatement – A term is a consistent additional term if, under the circumstances, it is one that “might naturally be omitted from the writing” if the parties had really agreed to it. 
UCC: A PE term is consistent additional term unless it would “certainly” have been included in the writing if the parties had agreed to it. 
Terms that flunk these tests are treated as contradictory terms.

Merger Clause - states that the writing is intended to be final and complete 
Under 4 corners approach merger clause = conclusive proof of complete integration of writing 
Under modern approach merger clause is not conclusive proof of complete integration of writings
Sherrod Inc. V. Morrison-Knudsen Co. – Excavation amount much greater than stated. Contract completely integrated due to merger clause, can’t introduce evidence of fraud that directly contradicts the terms in the contract. Adopted by majority of courts in the country. 
Riverisland Cold Storage, Inc. v. Fresno-Madera Prod. Credit Ass'n – Counterpoint to Sherrod. Court holds fraud exception to be broadly construed. Both fraud in execution and fraud in inducement. 
Nanakuli Paving & Rock Co. v. Shell Oil Co. – Shell’s posted price. Course of performance Shell price protected twice before. Trade Usage – price protection standard in trade in Hawaii. 
Implied Terms


Implied in Fact – implicit in express agreement


Implied in Law – court determines what parties agreed, fairness, default rules 

Under 
UCC are mandatory rules that you can’t draft around.  
UCC Gap Fill Rules: 
2-308 – Place of delivery 
2-310 – Time of payment 
2-509 – Risk of Loss 
2-513 – Buyer’s right to inspection  
Implied Covenant of Good Faith & Fair Dealing 
UCC 1-304 – Every contract or duty within [the UCC] imposes an obligation of good faith in its performance and enforcement.  
RST 205 – Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement. 
CL- also incorporated covenant of good faith and fair dealing.  
Implied terms limit discretion and keep a promise from being illusory which prevents a failure of consideration in contract formation.  
i.e. – K for exclusive dealing, output/requirements K, K with satisfaction clauses
Wood v. Lucy, Lady Duff Gordon - Court implies a promise made by Wood to use reasonable efforts to generate profits for LLDG
Satisfaction Clauses 
Promisor’s duty is conditioned on being satisfied. 
Contract for satisfaction can be objective or subjective. 
GFFD limits discretion even if the subjective standard. 
Satisfaction Clauses- Two approaches: 
Standard of Reasonableness (Objective) 
· Often employed where commercial quality, operative fitness, or mechanical utility are in question. 
Standard of “honest” dissatisfaction (subjective) 
· Often employed where personal aesthetics or fancy are at issue 
Subjective standard is constrained by GFFD, so there is a recourse if someone claims they were dissatisfied when they actually were satisfied.  
Output Ks and Requirements Ks 
Quantity Term = Seller’s output 
Quantity Term = Buyer’s requirements  
UCC 2-306(1) 
A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.
UCC 2-306(2) 
A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale. 
Morin Building v. Baystone Construction - Building car plant. Finish on aluminum. Reasonable person standard for satisfaction. 
RST 228 – Satisfaction of the Obligor as a Condition 
When it is a condition of an obligor’s duty that he be satisfied with respect to the obligee’s performance or with respect to something else, and it is practicable to determine whether a reasonable person in the position of the obligor would be satisfied, an interpretation is preferred under which the condition occurs if such a reasonable person in the position of the obligor would be satisfied.
If no express term breached can you sue for breach of implied term of GFFD?
UCC 1-304 Comment – the doctrine of good faith merely directs a court towards interpreting contracts within the commercial context in which they are created, performed and enforced, and does not create a separate duty of fairness and reasonableness which can be independently breached. 
Cases go both ways. Some jurisdictions have allowed for independent cause of action for breach of GFFD. 
Seidenberg v. Summit Bank - GFFD permits redress for bad faith performance of a contract even when the defendant has not breached any express term.
Sons of Thunder – Goes beyond Seidenberg v. Summit Bank - Court held if bad conduct is bad enough GFFD can allow redress even when bad conduct seems consistent with express terms of the contract.  
Warranties – Most consumer claims of breach of contract is for breach of warranty
Warranties under the UCC 
2-313 Express Warranties 
2-314 Implied warranty of merchantability 
2-315 Implied warranty of fitness for a particular purpose  
2-316 Exclusion or modification of warranties
UCC 2-313 Express Warranties 
Express warranty is a description, affirmation of fact, or promise with respect to the quality or future performance of goods that become part of the basis of the bargain. 
Factual assertion by seller, fact distinguished from puffery (sales talk) (reasonable person standard) 
Has to be important, not trivial 
Has to be factual, not just seller’s opinion 
Express warranty can be created by words, description, sample or model 
An affirmation merely of the value of the goods or seller’s opinion of the goods is not a warranty.
To prove K for sale of goods includes an express warranty the buyer must show: 
1 . The seller made a factual promise about quality or attributes of the goods (which turned out to be untrue) 
a. Buyer can show this by: 
i. Affirmation of fact or promise made by seller (or authorized representative, i.e. salesperson) which relates to the good 
ii. A description of the good (can be a handout) made by the seller  
iii. Sample or model shown to the buyer as representative of the goods the buyer will receive under the contract  
Representation used in ads a lot. Have to determine which create express warranties. Can’t be trivial. 
b. Seller does not have to use the word warranty or intend to warrant the good.  
c. Distinguish between false factual statements and opinion/puffing/sales pitch  
i. For a breach of express warranty, the statements made must relate to the quality or attributes of the goods, and be factual in nature (can show objectively to be true or false) 
2. Factual promise was part of the basis of the bargain 
Promise about the good induced the buyer to enter into the contract to buy the good. Have to show buyer relied.  
a. There are three approaches for interpreting the term “basis of the bargain”. Two extreme and one moderate. 
i. Approach 1 (Extreme) – buyer must show that Buyer relied on the seller’s factual promise in deciding to purchase the product.  Favors the seller. Buyer must produce evidence of reliance on a factual promise. 
ii. Approach 2 (Extreme) – Buyer must show that the factual affirmations of the seller were made before the sale took place.  Buyer friendly, if made before infer that the buyer relied. 
iii. Approach 3 (moderate/intermediate)  Affirmations made by Seller relating to the goods create a rebuttable presumption that the statements are part of the basis of the bargain, and Seller can try to rebut the presumption by clear proof that the buyer did not rely on the statements. 
Approach 2 & 3 Buyer need not produce evidence of reliance on a factual assertion.  
UCC 2-313 Comment 3 – supports this view, once seller has made an affirmation of facts about the good “no particular reliance on such statements needs to be shown in order to weave them into the fabric of the agreement. Rather, any fact which is to take such affirmations, once made, out of the agreement requires clear affirmative proof. 
3. The failure of the good to live up to the representations of the seller caused the buyer’s damage. 
Implied Warranty of Merchantability UCC 2-314 
If seller a merchant then UCC implies warranty that: 
1. Goods sold are at least of fair average quality in the trade and 
2. Fit for the ordinary purpose for which they will be used 
To prove K for sale of goods include implied warranty of merchantability buyer must show: 
1. Seller of good was merchant with respect to goods sold 
a. Seller must be merchant, Buyer can be non-merchant or merchant 
2. Good sold by seller were not merchantable 
a. 2-314(2) merchantable means goods pass without objection in the trade, are of fair average quality and fit for the ordinary purpose for which such goods are used. 
b. 2-314(3) other implied warranties can arise on basis of course of dealing or trade usage.  
3. Breach caused the buyer’s damage. 
Implied Warranty of Fitness for a Particular Purpose UCC 2-315 
If seller has reason to know buyer wants goods for a particular purpose and knows buyer is relying on seller’s skill and judgment there is implied warranty the goods shall be fit for that purpose.  
Buyer asks seller to use knowledge and judgment to pick out good to accomplish what the buyer wants. 
To prove that K for sale of goods includes implied warranty of particular purpose the buyer must show: 
1. Buyer had an unusual or particular purpose in mind for the goods (weird purpose all courts say implied warranty)(courts split on whether particular purpose is ordinary purpose can create implied warranty of fitness for particular purpose) 
2. Seller had reason to know of particular purpose (usually because buyer has told seller) 
3. Seller has reason to know buyer is relying on seller’s skill or judgment to select or furnish goods that meet buyer’s need  
4. Buyer in fact relied on seller’s skill or judgment in selecting suitable goods (can be difficult to prove buyer relying on seller’s judgement in determining to buy) 
5. Goods not fit for the buyer’s particular purpose  
Seller need not be a merchant, applies to non-merchant and merchant sellers 
Some courts will restrict fitness of warranty to situations where good used for unusual rather than ordinary purpose of the goods.  
Issue is usually was buyer’s purpose unusual enough or particular enough for the warranty to apply. 
Bayliner Marine Corp. v. Crow – Didn't make known off-shore sport fishing was particular purpose for use of boat so no implied warranty of fitness for a particular purpose.
Disclaimer of Warranties 
Sellers can disclaim warranties (express or implied) in accordance with rules set forth in UCC 2-316. 
(Buyer asserts seller made express warranty, Seller says contract contains disclaimer of warranty) 
Disclaimer of Express Warranties 
Two common issues arise. 
1. An agreement (written or oral) that arguably includes both an express warranty and disclaimer of express warranty. 
a. 2-316 – This rule of construction mandates that whenever possible the two contractual provisions be construed as consistent with each other. 
b. If consistency cannot be attained the disclaimer is inoperative and an express warranty exists. 
c. If both express warranty and disclaimer are oral same rule applies. 
2.Written contract disclaims express warranties, but an express warranty has been made another way, i.e. by advertisement or orally by authorized agent. 
a. Substantive Rule 2-316(1) This rule of construction mandates that whenever possible the two contract provisions be construed as consistent with each other. 
b. Procedure issues re PER – parol evidence rule bars evidence extrinsic to the contract in some situations 
c. Buyer can argue express warranty disclaimer in writing should not be enforced on various grounds, including: 
i. Written express warranty disclaimer is unconscionable 
ii. Oral warranty followed by contradictory written disclaimer breaches covenant of GFFD 
iii. Fraud 
iv. Misrepresentation as to warranty that allow Buyer to void the contract 
v. Exceptions to PER that allow admissibility of parol evidence. 
1. Interpretation 
 
Disclaimer of Implied Warranties 
Generally all implied warranties can be disclaimed if the buyer is warned by language such as “as is” “with all its faults” or similar phrases. 
Doesn’t work in all cases. As-is goes to merchantability or fitness for purpose but doesn’t mean there is no claim that could have breach of warranty. (i.e. sell Tiffany lamp as-is if not actually a Tiffany lamp can have breach of implied warranty) 
Courts typically required such language to be conspicuous.  
If seller allows buyer right to inspect the good before purchase as much as the buyer wishes, then there is no implied warranty as to any flaw in the good that should be discovered by such inspection. (some flaws readily observable others are latent) 
 
Implied Warranty of Merchantability 
1. To disclaim the implied warranty of merchantability: 
a. Contract must mention merchantability 
b. If in writing disclaimer must be conspicuous 
 
Implied Warranty of Fitness for a Particular Purpose 
1. To disclaim implied warranty of fitness for a particular purpose, disclaimer must be: 
a. In writing 
b. Conspicuous 
2. The disclaimer does not require the term “fitness for a particular purpose or even just “fitness” to be used. 
 
Non-UCC Warranties  
Can be common law implied warranties or created by state statutes. Sometimes created by Federal statutes. 
Implied Warranty of Workmanlike Construction 
1. Aka Implied warranty of skillful/workmanlike construction (process and materials used in construction) 
2. Aka Implied warranty of habitability/merchantability (requires to be habitable and reasonably safe) 
3. Some only apply to first purchaser of home.
 
Speicht v. Walters Development Co. – warranty transferrable, privity to contract not required, but can’t go on indefinitely, regulated by statute of limitations
IV. Was there a duty to perform?
4.  Is the party’s performance due, so that failure to perform is a breach? 
Have any express or constructive conditions on the duty been satisfied or excused? 
Express Conditions, Promises & Promissory conditions 
Occurrence of an event may be: 
A promise (but not a condition) 
A condition (but not a promise) 
A promissory condition (both a promise and a condition) 
Neither a promise nor a condition 
Sequencing: if one party’s performance takes longer there is constructive condition that party whose duty to perform takes longer has to perform before CP’s duty to perform. 
Constructive condition on paying party’s duty to pay that CP perform (or substantially perform) 
Many more constructive than express conditions. 
Condition 
Express conditions have to be satisfied perfectly (not substantial performance) 
Forfeiture of what you are entitled to receive under contract if you don’t meet an express condition. 
Promissory Condition 
Failure to satisfy condition on a duty even if CP transports goods, CP would be in breach. Then look to see if breach is partial, material or total. 
RST 224,226 
Condition [Precedent] 
Is an act or event, other than the lapse of time, which, unless the condition is excused must occur before a duty to perform arises.  
May be express or implied: 
· An express condition,( including implied-in-fact-condition) is agreed to by the parties themselves. 
· A constructive condition (aka an implied-in-law condition) is imposed by the court to do justice. 
Condition has to happen before a duty arises. 
RST 237, comment d 
Express Conditions 
· Must be perfectly performed and 
· Are not subject to the doctrine of substantial performance (as constructive conditions are) 
Rule of interpretation against express condition 
· Ambiguous language is interpreted as a promise or constructive condition rather than an express condition. 
· This interpretive preference is especially strong when finding of express condition would increase the risk of forfeiture by obligee (as by preparation or performance) 
 
Express Conditions 
· Must be perfectly performed 
· Are not subject to the doctrine of substantial performance 
Constructive conditions 
· Substantial performance satisfies a constructive condition on the other party’s duty to perform. 
RST 225 – Effect of Non-Occurrence of a Condition 
Performance of a duty that is subject to a condition is not due unless: 
· The condition occurs or 
· The non-occurrence of the condition is excused.  
If a condition can no longer occur, non-occurrence of the condition discharges the duty (unless non-occurrence is excused). 
Non-occurrence of a condition is not a breach by a party unless he also has a duty to make the condition occur. 

Bases on which a court may excuse the non-occurrence of a condition: 
· To avoid forfeiture 
· Wrongful prevention (aka “Doctrine of Prevention) 
Party prevents other party from performing/satisfying the condition 
(Hypo: Y doesn’t let X into the house to paint) 
· Waiver or Estoppel 
Party can waive condition on its duty.  
· Supervening Event 
· Impossibility, Impracticability 
· Enforceable modification  
If Non-Occurrence of a condition is EXCUSED 
· The condition on the duty to perform is eliminated and 
· The previously contingent obligation to perform becomes an absolute obligation to perform. 
 
RST 229 Excuse (for Non-Occurrence of a Condition) to Avoid Forfeiture 
To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange. 
Forfeiture is the denial of compensation that results when the obligee loses its right to the agreed exchange after it has relied substantially as by preparation or performance on the expectation of that exchange.  
EnXco Development Corp v. Northern States Power Co. - NSP bargained for condition to be ratified by the date. No forfeiture by EnXco retained all property and assets just lost out on profits from the contract. 
4b. Justifications for Nonperformance: 
A. Mistake 
B. Changed Circumstances 
a. Impossibility 
b. Impracticability 
c. Frustration 
C. Contractual Modifications (usually occur because of changed circumstances) 
A. Mistake
Mistake – an error of fact. 
RST 151 – A mistake is a belief that is not in accord with the facts. 
An error about some thing or event that had actually occurred or existed at the time the contract was entered into and can be ascertained by objective evidence.  
Classification of Mistake  
· Mutual Mistake (Bilateral Mistake) – both parties are mistaken about a shared basic assumption upon which their bargain is based.  
· Unilateral Mistake – one party has made a mistake about a basic assumption upon which she bases her bargain. 
RST 152 – When Mistake of Both Parties contract is voidable 
1. Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in RST 154. 
RST 154 – When a party bears the risk of a mistake 
A party bears the risk of a mistake when: 
A. The risk is allocated to him by agreement of the parties, or 
B. He is aware, at the time the K is made that he has only limited knowledge with respect to facts to which the mistake relates but treats his limited knowledge as sufficient, or 
C. The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so. 
Estate of Nelson v. Rice - Didn’t know how valuable the paintings were when sold them. 
Lenawee City Board of Health v. Messerly – neither party knew of issues with sceptic system. Court has to attribute risk to someone, attribute to buyer. 
Rst 153 – When Mistake of One Party make K Voidable 
Contract is voidable by the adversely affected party where: 
· A mistake of one party at the time a contract was made 
· As to a basic assumption on which he made the contract 
· Has a material effect on the agreed exchange of performances that is adverse to him 
· He does not bear the risk of the mistake (per RST 154) 
· And either 
· The effect of the mistake is such that enforcement of the K would be unconscionable, or 
· The other party had reason to know of the mistake (objectively) or his fault created the mistake.  
Unilateral mistake similar to Bilateral mistake but with additional factor of unconscionability or objective knowledge by the other party or fault in creating the mistake. 
RST 154 applies to both mutual and unilateral mistake 
Donovan Element to show mistake of fact. 
· Party seeking rescission made a mistake regarding a basic assumption of the contract 
· The mistake has a material fact upon the agreed exchange…that is adverse to the party seeking rescission; 
· The party seeking rescission does not bear the risk of the mistake; and 
· The effect of the mistake is such that enforcement of the contract would be unconscionable. 
BMW Financial Services v. Deloach 
B. Changed Circumstances 
a. Impossibility 
Taylor v. Caldwell  - Lessor relieved of obligation to rent a hall that burned down. Court held lessor relieved of duty to perform/nonperformance justified.  
Other examples: 
Person to perform services dies – can’t sue estate for breach of personal services when person dead.  
Unique subject matter of K is destroyed – released of duty to transfer item/good.  
New regulations prohibit performance. (regulations must happen after formation) 
b. Impracticability
RST 261 Impracticability 
A party’s duty to render performance is Discharged if, 
· After the contract is made (can’t be something known at time of formation) 
· The party’s performance is made impracticable (i.e. excessively burdensome) 
· Without his fault 
· By the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made 
· Unless the language of the contract or the circumstances indicate to the contrary.  
 
RST 262 – Death or incapacity of person necessary for performance 
RST 263 – Destruction, deterioration, or failure to come into existence of thing necessary for performance 
RST 264 – Performance prevented by governmental regulation or order (new order, not in existence at time of formation) 
UCC Rules 
2-613 – Casualty to Identified Goods 
2-615 – Excuse by Failure of Presupposed Conditions 
Non-delivery of goods by a seller is not a breach of his duty under a contract for sale if performance has been made impracticable by: 
· The occurrence of a contingency the non-occurrence of which was a basic assumption on which the K was made or 
· By compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid. 
Mineral Park Land Co. v. Howard - Most cited case on impracticability. Gravel excavation, process changed nature of performance made it impracticable. 
· Impossibility/Impracticability – really just points on a spectrum, impossibility is extreme version of impracticability. 
Is so burdensome that it discharges a duty to perform. 
c. Frustration of Purpose
Supervening event 
Destroys/frustrates the party’s purpose in entering into the K 
Renders counterparty’s performance valueless to party seeking discharge 
(not just less valuable but entirely valueless) 
Krell v. Henry - Kings coronation case. Coronation parade called off, rental of hotel room became entirely valueless.  

RST 265 
A party’s remaining duty to perform is discharged if,  
· After a contract is made 
· The party’s principal purpose is substantially frustrated (benefit of CP performance rendered valueless) 
· Without his fault 
· By the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made 
· Unless the language of the contract or circumstances indicate the contrary. 
Hemlock Semiconductor v. Solarworld Industries - Even though can buy the good on the market for less doesn’t make the CP performance valueless. 
Mel Frank Tool & Supply, Inc. v. Di-Chem - New regulation diminished value of lease premise to Di-Chem but didn’t render if valueless, just less valuable. 
Hard to prove frustration of purpose, had to render it virtually valueless by supervening event.  
Court more likely to grant FOP when new regulations. Have to show diminution of value. Burden of proof on breaching party.  
C. Contractual Modifications (usually occur because of changed circumstances) 
RST 89  
A promise modifying a contract duty is binding if: 
· Modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or 
· Material change in position by promisee in reliance on unenforceable modification may make the modification enforceable even if no consideration 
 
UCC 2-209 
(1) An agreement modifying a contract within this article needs no consideration to be binding 
(2) a signed agreement which excludes modification or rescission except by a signed writing (NOM term – private SOF) cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party 
(3) the requirements of the statue of frauds section of article 2-201 must be satisfied if the contract as modified within its provisions 
Consideration is not required, just a formality 
Pre-existing duty rule – performance of, or promise to perform a pre-existing duty is not consideration.  
RST 73 – Performance of a legal Duty 
Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration if it differs from what was required by the duty in a way which reflects more than a pretense of a bargain.  
NOM clause – no oral modification clause 
CL: oral modification can be effective not withstanding a NOM clause 
UCC 2-209 Comment 3 – UCC 2-209(2) and (3) are intended to protect against false allegations of oral modifications 
NOM clauses imposed by the contract not the law. 
If a NOM clause in the original agreement need writing to modify. 
Between merchants one party cannot make writing modifying counterparty’s duty unless signed by the CP. 
If 2-209(2) & (3) are not satisfied: 
(4) although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver. 
(5) a party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver. 
 
Some situations parties are coerced into agreeing to a modification – can argue it is voidable under doctrine of economic duress. Totem Marine test 1) wrongful or improper threat, 2) no reasonable alternatives, 3) threat actually induced victim to enter into the contract 
Improper Threat – RST 176(1) 
A threat is improper if: 
a) what is threated (or the threat itself) is a crime or tort; 
b) what is threatened is criminal prosecution 
c) what is threatened is the bad faith use of the civil process 
d) the threat is a breach of the duty of good faith and fair dealing with regard to the modification of an existing contract 
 
Improper Threat where terms are unfair RST 176(2) 
A threat is improper if the resulting exchange is not on fair terms and: 
a) the threatened act would harm the recipient & not significantly benefit the threatening party 
b) prior dealing between the parties significantly increases the effectiveness of the threat; or 
c) the threatened action is a use of power for illegitimate ends 
Alaska Packers’ Ass’n v. Domenico – workers had preexisting duty. Modification not supported by consideration so unenforceable. 
RST 73 
Enforceable modification requires consideration 
· What counts as consideration? 
· PED is NOT consideration – Alaska Packers 
· But if PED changes, new duty may be consideration 
· Also “mutual release” may terminate old duty. 
Kelsey-Hayes Co. v. Galtaco Redlaw Castings Corp. - Party that enters into modification due to economic duress then the modification is unenforceable.  Apply the Totem Marine Test 1. wrongful or improper threat (breach of duty of GF&FD with agreement to modify of contract) 2. no reasonable alternatives 3. threat induced party to enter K. Additional requirement, party being extorted has to protest the changed term.   
Waiver
Buyer acceptance of substitute functions as a waiver. 
Was there an enforceable modification? 
If NOM clause doesn’t meet formalities of modification, just a waiver in this instance buyer can’t recover breach for particular shipment 
Can retract a waiver by informing that contract provision be strictly enforced.  
Waiver can be retracted prospectively for future shipments. 
Unless seller relied upon waiver and would be unjust to allow retraction. 
Terms of agreement still original terms but if waiver no breach of agreement for non-performance 
If made clear waiver was one-time waiver then don’t have to prospectively retract ahead of time, clear at the time of the waiver. 
V. If so, breach (and what type of breach)?
RST 235(2) Breach is any non-performance of a contractual duty at a time when performance of that duty is due. 
Performance is not due if for any reason non-performance is justified.  
 
Partial Breach 
· A breach that is insignificant 
· E.g. a short delay or minor deficiency in payment 
· Partial breach by a party does not allow the non-breaching party to suspend her performance until the breach is cured. 
· Non-breaching party can recover actual damages (but not future damages) 
 
Material Breach 
· A failure to perform a significant performance obligation 
· Example: failure to tender balance of purchase price 
· The non-breaching party may suspend her performance until the breach is cured. 
 
Total Breach –  
· Material breach that has not been cured by the expiration of a reasonable period of time; 
· Discharges the non-breaching party’s duty to perform 
· Non-breaching party can recover actual and future damages 
Sachett v. Spindler – Newspaper Sale. Two step breach analysis. Multi-factor balancing test. 
Steps of Analysis of breach 
Step 1 
· Determine whether party’s breach is material 
· Look to RST 241 factors 
Step 2 – If the breach is material: 
· Determine whether the breach is total 
· Look to RST 241 factors and two additional factors in RST 242. 
RST 241 Factors for determining 
(1) When is performance substantial? 
(2) When is a breach material? 
1. Extent to which injured party will be deprived of the benefit which he reasonably expected 
2. Extent to which injured party can be adequately compensated for part of benefit of which deprived (payment of damages) 
3. Extent to which party failing to perform will suffer forfeiture. 
4. Likelihood that the party failing to perform will cure his failure 
5. Extent to which behavior of the party failing to perform comports with standards of good faith and fair dealing.  
RST 242 Factors

(1)
Extent to which it reasonably appears that delay to injured party may prevent or hinder it from making reasonable substitute arrangements.

(2)
Extent to which the agreement provides for performance without delay, but a material failure to perform or to offer to perform on a stated day does not of itself discharge the other party’s remaining duties unless the circumstances, including the language of the agreement, indicate that performance or an offer to perform by that day are important.
RST 237 Substantial Performance 
Except as stated in 240 (divisible performances), it is a condition of each party’s remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time.  
 
Substantial Performance and the Doctrine of Constructive Conditions 
· Insubstantial deviation from the performance required in the contract 
· Do not amount to the failure of a condition on the other party’s duty to perform 
· But give the other party the right to recover damages for partial breach 
· Substantial performance satisfies a constructive condition on the other party’s duty to perform. 
Jacob & Youngs, Inc. v. Kent - not express condition, a promise to use Reading pipe. Jacob & Youngs breached.  Performance defective.  Kent got the benefit of bargain.  No injury – gets equal quality pipe. Kent can sue for breach and recover expectation damages, diminution in value – value with only reading pipe vs. value with mix of reading and other pipe. No real damages as pipes of equal value and quality.  
RST 240 – Divisible Performances 
If the performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performance so that the parts of each pair are properly regarded as agreed equivalents, a party’s performance of his part of such a pair has the same effect on the other’s duties to render performance of the agreed equivalent as it would have if only that pair of performances had been promised. 
 
If performance exchanged can be made into matched pairs of performances in a contract then evaluate the conditions and breach pair by pair instead of as a whole. 
Divisibility should be looked for before looking to substantial performance. 
Often comes down to who commits the first material breach. 
 
UCC 2-601 Perfect Tender Rule 
· Doctrine of substantial performance not applicable to sale of goods. 
· The buyer is entitled to perfect tender of the goods ordered and has the right to reject goods that fail to conform exactly to the contract. 
· The doctrine of good faith applies to protect against a buyer’s rejection of goods that is clearly pretextual, e.g. a rejection allegedly based on some minor non-conformity where the buyer wants out of the deal. 
· A buyer must act promptly to reject and follow proper procedure; otherwise it will be deemed an acceptance of goods. 
UCC is stricter 
Substantial performance not applicable to contract for the sale of goods 
Entitled to perfect tender 
Can reject if not perfect delivery. 
UCC 2-508 Cure 
The seller may give notice of intent to cure and to affect the cure by substituting a conforming delivery before the delivery date under the contract. 
It has to be by the date because the perfect tender rule gives the buyer the right to reject late delivery even if time of delivery is not a material term. 
There is limited ability to cure after delivery date has passed. UCC 2-508(2) 
 
Seller can cure only up to original delivery date. 
Buyer can reject simply because delivery is late. 
Limited ability to cure after delivery date. 
Non-breaching party has to give breaching party a right to cure, but limitations on buyer right to cure. 
Anticipatory Repudiation (RST 250, UCC 2-610) 
A repudiation is 
· A clear an unequivocal statement 
· By the obligor to the obligee indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages for total breach, or 
· A voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach. (Voluntary disablement. Takes an action inconsistent with performing) 
 
Duty to perform not yet arisen but party knows it will not perform. Usually in their interest to give early notice to allow CP to mitigate damages. 
Effect of Anticipatory Repudiation (RST 253, UCC 2-610) 
· Where an obligor repudiates a duty before he has committed a breach by non-performance and before he has received all of the agreed exchange for it, his repudiation alone give rise to a claim for damages for total breach. 
· Where performance are to be exchanged under an exchange of promises, one party’s repudiation of duty to render performance discharges the other party’s remaining duties to render performance. 
 
Repudiation gives rise to claim of damages for total breach.  
Anticipatory Repudiation of duty discharges CP’s duty to render performance. 
If one party repudiates the other party must decide how to respond: 
· Accept the AR by giving notice that she is treating it as an immediate breach. 
· Entitles her to refuse performance, terminate the K, and sue for total breach. 
· Delay responding to the AR to see if the repudiating party retracts. 
· One might even encourage the repudiating party by notifying him that he has a specified time to retract AR, failing which the AR will be accepted. 
· If she does this she can still change her mind and accept the repudiation if there is no retraction. 
AR can generally be retracted. Non-repudiating party may encourage to perform, not treat AR right away. 
Have to notify party of retraction of repudiation.  
Can only retract if other party hasn’t acknowledged as a total breach.  
Injured party acknowledges and gives notice treating as an immediate breach. 
Retraction of AR (RST 256, UCC 2-611) 
A repudiating party may retract her AR 
· If notification of the retraction comes to the attention of the injured party before the injured party 
· Materially changes his position in reliance on the repudiation or 
· Indicates to the repudiating party that the injured party considers the AR to be final. 
Truman L. Flatt & Sons Co. v. Schupf – Couldn’t get zoning approved asked for a lower price. Wasn’t a repudiation. Even if it was a repudiation it retracted the repudiation. Repudiation must be clear an unequivocal. 
Right to Demand Adequate Assurance of Performance (RST 251, UCC 2-609 (1) & (4)) 
· When reasonable grounds for insecurity arise with respect to the performance of either party, the other may demand adequate assurance of due performance and, 
· Until he receives such assurance, may if commercially reasonable suspend any performance which he has not already received the agreed return 
· After receipt of a justified demand, failure to provide such assurance within a reasonable time as is adequate under the circumstance is a repudiation of the contract. 
· UCC says “within a reasonable time not exceeding 30 days 
· The Restatement does not set a maximum   
· UCC requires the demand be made in writing, but many courts do not strictly enforce this. 
· Restatement adopts a flexible approach. 
Failure to provide adequate assurance within reasonable time is a repudiation of a contract. 
Unusual case where doing nothing has legal consequences. 
Does party demand assurances have reasonable grounds for insecurity? 
Most common grounds based on CP financial difficulty. 
Failure of party to perform important obligations under contract. 
Can’t be unreliable rumors. Insignificant risks. 
Circumstances that create uncertainty have to arise after contract was formed. 
 
Hornell Brewing Co. v. Spry – Arizona Ice Tea case. Asking for security, proof of credit line, personal guarantee. Assurance can range from verbal guarantee to posting bond, depends on circumstances. 
VI. Remedies?
Interest served by Remedies – RST 344 
Expectancy Interest – The promisee’s interest in having the benefit of his bargain by being put in as good a position as he would have been in had the contract been performed. 
Reliance Interest – the promisee’s interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position he would have been in had the contract not been made. 
Restitutionary Interest – the promisee’s interest in having restored to him any benefit he has conferred on the other party.  
Expectancy - Substitutional remedy rather than ordering performance. Substitute money damages, put in same economic position as if there had been no breach.
Reliance - Put party in position would have been in if contract had not been made. Revert to the status quo, ante – before the contract.
Restitution – unjust enrichment, look for benefit conferred.
RST 347 general measure of expectancy damages
Loss in value + other loss – cost avoided – loss avoided 
Loss in value – the difference in value between what should have been received (aka the benefit of the bargain) and what, if anything, was received. 
Other loss – incidental and consequential damages 
Cost avoided – any savings on costs the non-breaching party would have otherwise incurred.  
Loss avoided – any loss avoided by salvaging or reallocating resources that otherwise would have been devoted to performance of the contract.  
For sale of real estate  
Expectation damage “loss in value” = difference, at the time of breach, between contract price and market price.  
Buyer can recover from breach only if fair market value > contract price. 
Seller can recover only if contract price > fair market value. 
 
Construction contracts (Breach by owner)  
Expectation damages = builder’s net profit on entire K + builder’s unreimbursed expenses at time of breach 
Formula different but result works out the same 
American Standard v. Shectman – contractor failed to grade property as agreed, even though no difference in property value. The cost of completion, not the difference in value, was the proper measure of damages.
Restrictions on Recovery of Expectation Damages
1. Foreseeability limitation ensures that extent and scope of damages is consistent with what parties reasonably contemplated at time of contracting.
2. Causation requirement restricts damages to losses that can be causally linked to the breach.
3. Reasonable certainty requirement puts burden of proof on non-breaching party to prove, by the preponderance of the evidence, the fact and extent of the non-breaching party’s loss.
Hadley v. Baxendale - A nonbreaching party is entitled damages arising naturally from the breach itself or those that are in the reasonable contemplation of the parties at the time of contracting. 
RST 351 Limitations on Damages
(1) Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probably result of the breach when the K was made.
(2) Loss may be foreseeable as probable result of a breach because it follows from the breach

a) in the ordinary course of events, or
b) As a result of special circumstances (beyond the ordinary course of events) that the party in breach had reason to know. 
(3) A court may limit damages for foreseeable loss

By excluding recovery for loss of profits

By allowing recovery only for loss incurred in reliance, or
Otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation
Reasonable Certainty Requirement
· RST 352 - Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty. 
· The evidence must be sufficient to persuade the factfinder that the loss is more likely to have occurred than not (preponderance of the evidence) and must give the fact finder enough basis for calculating the money damages.
Florafax International, Inc. v. GTE Market Resources, Inc.- Can collect profits from collateral contract if can tie breach to cause of lost profits. 
Causation Requirement
· A breaching party cannot be accountable for loss that was not caused by her breach. There must be a link between the breach and the loss.
· Direct damages usually do not pose an issue of causation because there is a clear causal link between the breach and the loss of the contractual bargain.
· Causation could be an issue concerning consequential damages. The plaintiff must establish they were indeed a consequence of the breach. 
Mitigation
Mitigation Requirement
Doctrine of Avoidable consequences
· Aka duty to mitigate
· Plaintiff may not recover for consequences of defendant’s breach that the plaintiff could by reasonable action have avoided. 
Rockingham County v. Luten Bridge Co. - Can’t recover avoidable losses, those incurred after notification of the breach. 
RST 350 
1. Except as stated in subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation. 
2. The injured party is not precluded from recovery by the rule stated in subsection (1) to the extent he has made reasonable but unsuccessful efforts to avoid loss.  
Breach of Employment Contract by Employee 
· Employer’s loss in value is cost of hiring replacement 
· If only feasible replacement employee is more expensive, employer can recover the higher replacement cost 
· Employer recovery requires that the employment contract is not at will 
· Employee death/incapacity excuses employee’s nonperformance 
· Cases split on whether illness renders contract performance impracticable. (Depends on jurisdiction and severity of illness) 
 
Breach of Employment contract by Employer 
· Employer burden of proof whether employee failed to mitigate 
· Requires showing comparable employment opportunity 
· Duty to mitigate requires employee to accept an unconditional offer of reinstatement by breaching employer
Fair v. Red Lion - Employer hires back but employee refused. Court found failed to mitigate so can’t recover. 
Parker v. Twentieth Century Fox – Comparable employment. Don’t have to accept inferior employment to mitigate. 
Mitigating vs. additional contracts 
In order for the breaching party to obtain a deduction from its damage liability for income received by the plaintiff from another contract, the breaching party must show that the other contract was a mitigating contract. 
 
Mitigating contract is a contract that the plaintiff was able to perform only because the defendant’s breach freed the plaintiff from the obligation to perform the original contract. 
 
If the court finds the new contract is an additional contract instead, the non-breaching party is entitled to profit from both contracts and the breaching does not get the benefit of a deduction from its damages. 
Lost Volume – RST 350 
The mere fact that an injured party can make arrangements for the disposition of the goods or services that he was to supply under the contract does not necessarily mean that by doing so he will avoid loss. 
If he would have entered into both transactions but for the breach, he has lost volume as a result of the breach. In that case, the second transaction is not a substitute for the first one. (it is an additional contract). 
Nonrecoverable Damages 
Following are commonly excluded from plaintiff’s damages for breach of contract: 
· Attorney’s fees 
· Damages for mental distress (and intangible, noneconomic injury) 
· Punitive damages (exception is bad faith breach of insurance contract)
Determining Amount of Recovery for Non-Breaching Party
Consider:
1. Legal basis for party to recover from counterparty

1. Breach of Contract

2. Contract rendered unenforceable 

3. Promissory Estoppel

4. Unjust Enrichment
2. Theory of recovery

1. Expectation Damages

2. Reliance Damages

3. Restitutionary Recover

4. Remedy as justice requires – court do whatever it wants to achieve justice/fairness
If Basis is Breach Recovery includes:
1. Expectation Damages
2. Reliance Damages, or
3. Restitutionary Recovery
If Contract is unenforceable recovery includes:
1. Reliance damages
2. Remedy as justice requires
3. Restitutionary Recovery
Reliance Damages
RST 349 As an alternative to measure of damages stated in 347 (expectation damages) the injured party has a right to damages based on his reliance interest, including:
(i) expenditure made in preparation for performance or in performance,
(ii) less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed. 
Limitation on Reliance Damages
Essential Reliance vs. Incidental Reliance
Essential Reliance:
-
Costs of performing the contract. Amount of essential reliance damages is limited by the contract price.
-
Forgone opportunities – amounts plaintiff would have made had she not relied on the defendant’s promises are sometimes treated as costs of performing, to protect the reliance interest
Incidental Reliance:
-
Costs incurred in collateral contracts
-
Amount of incidental reliance damages not limited by the contract price.
Reliance damages may be more certain than lost profits/expectation damages
Wartzman v. Hightower Prods., Ltd. – equal duty to mitigate by both sides. Wartzman could have hired securities lawyer itself to mitigate. 
A) Protection of Promisee Reliance – The Doctrine of Promissory Estoppel
a. Requires a promise
Restatement 2d §2(1)
“A promise is a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promise in understanding that a commitment has been made.”
b. If contract is unenforceable due to technical defect try to enforce promise via equitable doctrine of Promissory Estoppel. 
Promissory Estoppel might be used to enforce a Promise where
No (or nominal consideration is given) 
Promissory Estoppel is not a substitute for consideration. Just because Promissory Estoppel applies doesn’t mean there is a valid contract. It is not a legal remedy but an equitable remedy to prevent unfairness. 
Not entitled to contract law remedies but enforceable similar to a contract. Court can decide anything it thinks is fair. May be same as under an enforceable contract. Usually parties argue for reliance damages. 
Restatement 2d §90 – Promise Reasonably Inducing Action or Forbearance
(1)A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if justice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.
Restatement  §90 Requirements
1. Promise
2. Promisee’s reliance on the promise was reasonably foreseeable by the promisor
3. Actual “detrimental” reliance by the Promisee on the promise; and
“Detrimenal reliance does not require being worse off financially or otherwise, it is a change of position (action or forbearance).
Katz v. Danny Dare – Katz received head injury trying to recover stolen money. Work performance declined. To get him to retire offered a pension. Stopped paying after a few years. Katz induced to retire by pension, wouldn’t have retired otherwise. Reliance in giving up his salary for retirement pension. Change of position was retiring. Injustice that he is now too old to work. Katz would be in bad position if promise to pay pension not enforceable. 
Vastoler case – employee received promotion to managerial role in exchange for promise of benefits. Employer reneged. Vastoler recovered under Promissory Estoppel. Change of position by accepting the promotion was detrimental reliance. (Promotion had other changes than just higher salary). Even seeming benefit can be “detrimental reliance”.
Hayes Case – Hayes announce retirement. Week before retirement company said would take care of him with pension. After 4 years stopped paying pension. Hayes couldn’t recovery under Promissory Estoppel because did not rely on employer’s promise. Decided to retire before the promise was made. 
4. Injustice can be avoided only by enforcement of the promise. 
Harvey v. Dow – Express vs. Implied Promise – Parents had said in passing would leave land to children. Helped daughter build house on land. Though promise was not express it was implied through action.  
Remedies: Restatement § 90, Comment 3
“A promise biding under [§90] is a contract, and full scale enforcement-by normal remedies is often appropriate. But the same factors which bear on whether any relief should be granted also bear on the character and extent of the remedy. In particular, relief may be limited
[1] to restitution or
[2] to damages or
[3] specific relief measured by the extent of the promisee’s reliance rather than by the terms of the promise.”
B) Liability in the Absence of Acceptance: Option Contracts, Offeree Reliance and Statutory Limits on Revocation (UCC Firm Offer 2-205)
Berryman v Kmoch – Kmoch had option contract to buy land, claimed reliance in expending time and money to try and assemble syndicate of buyers. No reliance because syndicate of buyers never sought by counterparty. Court said Kmoch a professional and should know better.  Not a rule that nominal payment not valid consideration for an option contract. Generally courts more liberal about recitals of consideration for option contract. As long as you have a recital and a signature actual payment is not required. 
Restatement 2d §87(1) – Option Contract
(1) An offer is binding as an option contract if it
(a) Is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or
(b) Is made irrevocable by statute.
Pre-Acceptance Reliance
Makes an offer irrevocable for a limited period of time. 
Restatement 2d §87(2) 
An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice. 
Drennan v. Star Paving Co. (Majority View) – General Contractor’s use of a sub’s bid makes the offer irrevocable until the General Contractor has been notified if they received the project and a reasonable increment of time to notify the sub it is accepting the offer. 
James Baird Co. v. Gimbel Bros.(Minority View) – bid does not constitute an enforceable contract nor can it be enforced under equitable doctrine of Promissory Estoppel.
Exception to Statute of Frauds
Restatement 2d  §139 – Enforcement by Virtue of Action in Reliance
(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promise or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise. The remedy granted for breach is to be limited as justice requires. 
(2) In determining whether injustice can be avoided only by enforcement of a promise, the following circumstances are significant:
a. The availability and adequacy of other remedies, particularly cancellation and restitution;
b. The definite and substantial character of the action or forbearance in relation to the remedy sought;
c. The extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence
d. The reasonableness of the action or forbearance;
e. The extent to which the action or forbearance was foreseeable by the promisor. 
Pop’s Cones v. Resorts International – Pops gave up lease in profitable location based on assurances from Resorts that it was a done deal, 95% of the way there. Pops relied on expected acceptance with many reassurances of acceptance (over promising). Pop’s Cones’ giving up lease based on representations by Resorts is change of position in reliance reasonably foreseeable by Resorts. Strategic decision to seek reliance damages (and not expectation damages). 
Hoffman v, Red Owl Stores – Hoffman sold bakery for a loss. Bought a small grocery store to gain experience and also sold at a loss. Grocery chain bait & switched him telling him the price much higher than originally discussed. Remedy is out of pocket expenses, but out of pocket more than it sounds. 
Restitution
RST 373 – on a breach by non-performance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance
Unless his duties have already been fully performance and breaching party’s only remaining duty is the payment of money. (full performance exception)
Market Value Restitution
Majority rule: Non-breaching party who would have lost money if the contract had been fully performed can claim restitutionary recovery based on the market value of what non-breaching party provided to the breaching party.
· The measure of recovery for restitution is the reasonable value of the performance; and recovery is undiminished by any loss which would have been incurred by complete performance.
· When the contract price may be evidence of the reasonable value of services, it does not measure the value of the performance or limit recovery. Rather, the standard for the measuring the reasonable value of the services rendered is the amount from which such services could have been purchased from one in the plaintiff’s position at the time and place the services were rendered. 
United States ex rel. Coastal Steel Erectors, Inc. v. Algernon Blair, Inc. - Contract price is evidence of what value might be but not dispositive on market value. Market value restitution is majority rule.
Measuring the restitutionary interest – enrichment vs. benefit
RST 731 – Unjust enrichment can be measured by either:
· The reasonable value of the performer’s services or
· The value of the increase to the recipient’s property 
Relief may be measured as justice requires
BREACHING party’s right to restitution
Traditional CL rule – a breaching party could not recover either on the contract or in restitution for the value of his part performance. 
Modern Trend and RST and UCC – allow breaching party to recover under unjust enrichment
· RST 374
The party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach. 

Benefit conferred must exceed non-breaching party’s damages
To the extent that under the manifested assent of the parties, a party’s performance is to be retained in the case of breach, that party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss. 
Exception – sometimes parties to a contract will provide in event of breach benefit conferred by the breaching party can be retained as liquidated damages. 
Sometimes parties give away right to recover under unjust enrichment for benefit
UCC2-718
Lancellotti v. Thomas – Breaching party can recover damages. 
C) Liability for Benefits Received: The Principle of Restitution. 
Unjust Enrichment – cause of action
Restitution – remedy
Either give back the benefit received or pay for it. 
Goal of restitution is to restore to the transferor the money, property or services that were transferred, when it would be unjust to permit the recipient to retain what was received without paying for it. 
Eliminate the injustice of a party receiving a benefit without paying for it. 
Distinguish between a recovering party and Good Samaritans and Officious Intermeddlers.
Good Samaritan – confers a benefit without any expectation of consideration.
Officious Intermeddler – party had the opportunity to bargain but didn’t. (Violinist playing outside the window later requests payment)
Professionals, providing a service which they are normally paid for are not Good Samaritans or Officious Intermeddlers. They are entitled to an objectively reasonable payment for their services. (Doctor seeing to accident victim)
Restatement 1d Restitution §116 – 
A person who has supplied things or services to another, although acting without the other’s knowledge or consent, is entitled to restitution therefor from the other if:
(a) he acted unofficiously and with intent to charge therefor, and
(b) the things or services were necessary to prevent the other from suffering serious bodily harm or pain, and
(c) The person supplying them had no reason to know that the other would not consent to receiving them, if mentally competent; and
(d) It was impossible for the other to give consent or, because of extreme youth or mental impairment, the other’s consent would have been immaterial. 
Restatement 3d Restitution §20 – Protection of Another’s Life or Health
(1) A person who performs, supplies, or obtains professional services required for the protection of another’s life or health is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstance justify the decision to intervene without request.
(2) Unjust enrichment under this section is measured by a reasonable charge for the services in question. 
Restatement 3d Restitution §21 – Preservation of Another’s Property
(1) A person who takes effective action to protect another’s property from threatened harm is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request. Unrequested intervention is justified only when it is reasonable to assume the owner would want the action performed.
(2) Unjust enrichment under this section is measured by the loss avoided or by a reasonable charge for the services provided, whichever is less. 
Elements of Cause of Action for Unjust Enrichment
1. The plaintiff must have conferred a benefit on the defendant 
2. The defendant must know of the benefit
3. The defendant must retain the benefit 
4. The circumstance are such that it would be unfair for the defendant to retain the benefit without paying fair value
For recovery from the Owner, a Sub-contractor must:
1. Exhaust its remedies against the General Contractor
2. Show the owner received the benefit without paying anyone, including the General Contractor
“Owner can be liable only were it received a windfall benefit, something for nothing”
Commerce Partnership v. Equity – General Contractor didn’t pay sub for work done. GC wound up in bankruptcy. Sub tries to recover from owner under Unjust Enrichment. Provided a benefit to the owner would be unjust to keep the benefit without paying but owner had paid GC so couldn’t recover. 
Promissory Restitution

No bargained for exchange

No consideration for the other’s promise

Promise made in gratitude for past performance, no quid pro quo
Promissory Restitution is not only (1) a benefit conferred but (2) benefiting party also made a promise. 
General Rule: Past Consideration and Moral Obligation are not consideration to make a promise enforceable (Plowman v. Indian Refining)
Where a current/present promise is made in response to an act or forbearance previously undertaken, the promise cannot have been made as part of a bargained-for-exchange.
· Such a promise is not supported by consideration and is thus unenforceable.
Mills v. Wyman – Adult son of Wyman got sick coming off a boat. Mills took care of him. After his death Wyamn promised to pay for expenses. Dismissed because no consideration for Wyman. No BFE. Cited proposition that moral obligation is not consideration to make a promise enforceable. No direct benefit to Wyman. 
Some Exceptions to the General Rule:
Was a preexisiting obligation that became inoperative by positive laws. There was a BFE but something happened to make the agreement unenforceable
· Cases of debt barred by statute of limitation, incurred by infants or debts of bankrupts
· Express promises founded on preexisting equitable obligations
· There originally was a quid pro quo
· They are not promise for nothing, not a naked pact. Voluntary revival of an obligation that existed before.
Original promisor makes a new promise for part or all of what originally promised to pay. New promise refreshes the old promise.
Restatement Exceptions to the General Rule
Restatement §82 – Promise to pay a dept barred by the statute of limitations
Restatement §83 – Express promise to pay debts previously discharged in bankruptcy.
Restatement §85 – Obligations of minors that are affirmed expressly or failed to disaffirm within reasonable time after reaching the age of majority.
Webb v. McGowin – Web throwing heavy logs of balcony. Fell with log to redirect it from hitting boss, gravely injured. Out of moral obligation McGowin promised to pay $15 a week for rest of Webb’s life. McGowin died after several years and executor refused to pay. Enforceable contract because McGowin had a material benefit (his life).
Material Benefit Exception to the General Rule:
If a person receives a material benefit from another, other than gratuitously, a subsequent promise to compensate the person for rendering such benefit is enforceable. 
Restatement §86 – Promise for a Benefit Received
(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.
(2) A promise is not binding
(a) if the promisee conferred the benefit as a gift or for reason the promisor has not been unjustly enriched. 
(b) [or] to the extent that its value is disproportionate to the benefit.
Split of authority. Some jurisdictions follow Mills v. Wyman some follow Webb v. McGowin. 

Restatement §86 Comment f
“By virtue of the policy enforcing bargains, the enrichment of one party as a result of an unequal exchange is not regarded as unjust, and this section has no application to a promise to pay or perform more or to accept less than is called for by a preexisting bargain between the same parties.”
Promise to pay an additional sum for an existing obligation is not enforceable. Doesn’t undo the preexisting duty rule. 
Specific Performance
Remedy of specific performance is court order commanding defendant to perform contract.
Truly protects plaintiff’s expectation interest
Specific performance reserved as an exceptional/extraordinary remedy
RST 359(1)
Specific performance is an equitable remedy that is generally only awarded if the legal remedy damages or restitution is inadequate. 
RST 357(1)
The court has wide power of discretion in determining whether or not to grant the remedy.
Specific performance is an equitable remedy that the court will grant only if, on balancing the equities between the parties, and taking into account social interests, the justification of affording the plaintiff this relief outweighs the drawbacks.
Courts look to:

Party performed badly “unclean hands”

Will payment of money deprive non-breaching party of benefit of their bargain.
The legal remedy is inadequate if the subject matter for the contract is unique. (UCC 2-716)
Situations in which the subject matter of a contract is unique:
· Real property
· Heirlooms
· Works of art
· Other one-of-a-kind objects
· Certain intangibles not readily available on the market such as patents, closely held stock
· Fungible goods in high demand, but in short supply (mass produced, identical)
Factors RST 360, 364, 366
· Adequacy of legal remedy
· Difficulty in proving damages with reasonable certainty
· Difficulty in getting a suitable substitute with money damages 
· Likelihood that an award of damages can be collected
· Difficulty of enforcement or supervision (by the court)
· Subject matter of contract
· Inequitable conduct (unclean hands)
· Unfair contract terms
· Balance of equities and hardships
· Plaintiff’s return performance if not already rendered court may condition its grant on the plaintiff doing so 
Courts balance advantages and burdens of court supervision
RST 366
Courts will not order specific performance where “the character and magnitude of the performance would impose on the court burdens in enforcement or supervision that are disproportionate to the advantages to be gained from enforcement and to the harm to be suffered from denial. 
Employment & Personal Services Contracts
RST 366
Employment and personal services contracts will not be specifically enforced against the employee or service provider due to concerns about the difficulty of enforcement and involuntary servitude.  
· Specific performance against an employer is normally denied because of the difficulty of supervision, or because of the adequacy of money damages.
But courts may enjoin an employee from working for another company. (when old employer and new employer in direct competition)
· Based on implied promise or express exclusivity clause “non-compete clause”
· Approach is called indirect/negative enforcement (injunction against working for competitor)
· Courts will likely deny a request if the personal services are NOT special, unique, unusual or of peculiar value.
CA Law extremely hostile toward non-compete clauses. Generally not enforceable. 
Limitation – RST 367(2)
A promise to render personal service exclusively for one employer will not be enforced by an injunction against serving another [employer] if its probably result will be
· To compel a performance (make employee go back to original employer) involving personal relations the enforced continuance of which will be undesirable or
· To leave the employee without other reasonable means of making a living
Liquidated Damages
Term in a contract under which parties agree in advance that in the event of a breach by one of them, the breaching party will pay damages in a specified sum or in accordance with a prescribed formula.
The term can specify damages for breach of either party or for only one of them
· And if the liquidated damages clause covers breach by only 1 party, then a breach by the other will require proof of damages in the usual way
RST 361
Specific performance or an injunction may be granted to enforce a duty even though there is a provision for liquidated damages for breach of that duty.
Liquidated Damages Enforceability 
· If party challenges an LD clause, the court will interpret the LD clause to determine if it was a genuine attempt to settle damages in advance or if it was a penalty
· If court finds LD clause to be a penalty, court will not enforce it and non-breaching party must prove damages 
· LD clause is a penalty if it is not intended as a reasonable forecast of harm but rather to punish breach by imposing liability that goes beyond the actual loss likely to be suffered by the non-breaching party
If legitimate estimate of what damages might be then enforceable, but if intended as a penalty then not.
Need to be rationale, defined sum or formula.
RST 356/UCC 2-718
Damages for breach by either party may be liquidated in the contract, but only at an amount that is reasonable in light of anticipated or actual loss caused by the breach and the difficulties of proof.
Are LDs reasonable in light of the anticipated harm? Or
Reasonably close to the actual damages suffered?
A term fixing unreasonably large LD is unenforceable on ground of public policy as a penalty.
Timing of determination of whether LD is reasonable
Traditional Rule – reasonableness measured at time of contract formation.
RST 356 – written as disjunctive test (“or) between reasonableness of anticipated harm or actual harm.
Modern Trend & RST 356 suggest LD Clause will be upheld if reasonable at either time of formation or time of harm

But it is not entirely clear

Some courts might strike down LD clause if it is unreasonable at either time
Damage Limitation Provisions
Parties may limit relief a party may claim for breach 

No LD term, limitation on types of recoverable damages.


General/direct


Incidental


Etc.
Such a provision doesn’t set amount of damages so it is not an LD term, but rather limits relief to certain type of damages. 
Have to be term of the agreement
Objected by the CP before entering into or material alteration of the agreement
Damage Limitation Provisions
That are terms of a contract are enforceable unless
· They are unconscionable, or
· It is clear that the damages as limited
· Badly undercompensate the victim
· Provide a remedy that is valueless
Rights and Duties of Third Parties
Third party, any party other than those in the contract.

Third party may have a right to recover under a contract.

Can be either:


Intended Beneficiary


Incidental Beneficiary

Restatement §302 Intended or Incidental Beneficiary

(1) Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either

(a) The performance of the promise will satisfy an obligation of the promise to pay money to the beneficiary; or

(b) The circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance
(2) An incidental beneficiary is a beneficiary who is not an intended beneficiary. 
Assignment of Rights

Assignment is an act or manifestation by the owner of a right indicating his intent to transfer that right to another person. 
General Rule: Contracts can be assigned. RST 2d 317, UCC 2-210(2)

General language of assignment is interpreted to include both assignment of rights and delegation of duties. – RST 2d 328

Assignment may be limited if:


Conflicts with statute or public policy


Would have a material adverse effect on the other party


Contract has a no-assignment clause

No-Assignment clause


Must be clearly expressed and narrowly construed



May be interpreted to allow an assignment to be effective.



May be interpreted to prohibit delegation of duties or give claim for breach


May prohibit assignment unless other party assents.

Delegation of Duty 

General Rule: Contract duties may be delegated. RST 2d 318, UCC 2-210(1)

Obligor may delegate a duty to a third party.

Does not extinguish obligor’s duty. 


An affirmative release of the obligor by the obligee is called a novation.



Clear evidence required to establish a novation.

Limitations on Delegation

Delegation allowed unless


Limited by a term of the contract


Contrary to public policy


Obligee has substantial interest that obligor perform the duty (special skill or talent)


Personal services generally not delegable unless other party assents

Contract has no-delegation clause.
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