Definition of a contract: A promise or set of promises for the breach of which the law gives a remedy , or the performance of which the law in some way recognizes as a duty.

 

UCC Merchant Definition: 

· Merchant means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction 

· Or to who such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill.

 

Offers and Revocations:
 

1. Offers:
a. Overview

i. Restatement section 17 states that contract formation, "requires a bargain in which there is a manifestation of mutual assent to the exchange and consideration."

ii. Restatement section 24 states an offer is "the manifestation or willingness to enter into a bargain, so made as to justify another person in understanding that his assent to the bargain is invited and will conclude it."

iii. Offeror is the master of the offer

iv. Offeror can dictate the terms of acceptance by the offeree

v. An offer confers the power of acceptances upon an offeree. If someone makes an offer, that person will be bound if the other party accepts.

vi. Need to distinguish what is a binding offer versus what is an invitation to negotiate.

vii. Restatement 73 states that a promise to perform a legal duty is not consideration for a new promise.

 

a. Factors in determining if an offer is made:

i. Directed to the general public (generally not an offer) or to specific persons?

ii. How specific are the terms.  Mere price quotes are generally not offers

iii. Set time for acceptance

iv. Offeror serious or joking around

 

a. General Rule per Restatement 26: Advertisements are not offers, 

i. Advertisements and order forms are generally mere notices and solicitations for offers which create no power of acceptance in the recipient. 

ii. Exception 1 to Rule: An advertisement can be an offer when it is clear, definite, serious, and leaves nothing open to negotiation (i.e. first come first serve offers).

· Limiting the quantity, limiting the time

· If the advertiser limits exposure with distinct terms, an advertisement can be an offer.

iii. Exception 2 to Rule: Prove me wrong offers

· Carbolic Smoke Ball is the relevant case: "If a person chooses to make extravagant promises…he probably does so because it pays him to make them, and, if he has made them, the extravagance of the promises is no reason in law why should not be bound by them"

 

a. Relevant Cases:

i. Leonard v. PepsiCo, Inc.

· Case Facts: D showed a commercial which stated that 7M Pepsi points would be redeemable for a fighter jet.  Points were also purchasable for 10 cents each.  P obtained $700K and attempted to buy the jet within the Order Form even though the jet was not listed as an item for purchase.  Upon receipt of the order form, D stated that the jet was included in the commercial for humor and only items in the catalog can be redeemed for points.  Upon receipt of this response, P sued D seeking, among other things, specific performance.  D requested motion for summary judgement.

· Issue: Was the advertisement shown by D a valid binding offer such that acceptance by any customer would create a binding contract.

· Holding: No, the advertisement was not an offer, and therefore no enforceable contract exists.  The offer was made in jest and not to be taken seriously as well which also supports that the advertisement was not an offer. While the judge claims that no reasonable person would believe the commercial seriously, that assessment is normally a triable issue of fact.  However, she took it from the jury because no reasonable people would believe it's an offer, and that’s supported by the plaintiff hiring counsel to submit the purported acceptance.

 

a.  Output Contracts

i. UCC 2-306

1. A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith
2. Except that no quantity unreasonably disproportionate to any stated estimate 

3. or in the absence of a stated estimate, to any normal or otherwise comparable prior output or requirements may be tendered or demanded.

i. In requirements contracts, where the buyer "needs to buy everything that they need" the quantity under the contract can generally not reasonably exceed comparable prior output.  It can go to zero though, as long as the decrease is in good faith.  Drafters of the UCC want to protect instances where the buyer is taking advantage of a seller.  

ii. THE ESSENTIAL TEST IS WHETHER THE PARTY IS ACTING IN GOOD FAITH

 

1. Revocation of an Offer Prior to Acceptance
a. Overview

i. In general, offers can be revoked before acceptance is made by the offeree.  However, the revocation normally needs to be received or communicated to the offeree before the revocation can cancel the invitation to assent.

ii. The reason for this ruling is that the drafters of the restatement wanted to protect a promisee's reasonable reliance on a promisor's statements.  

· Example: If promisee accepts an offer and makes arrangements, such as hiring subs, but then the offeror declines the offer, the promisee would be SOL.  This law protects that situation.

iii. Offers may lapse because of lapse in time.  The power to accept ends at a reasonable time which is to be determined based upon all the circumstances existing when the offer and attempted acceptance are made

 

a. Relevant Cases:

i. Allen R. Krauss Co v. Fox

· Case Facts: P sent a written offer to buy property from D for $265K.   Upon receipt of the offer, D executed a counter-offer which stated that the property was for sale at $486K and the offer requires acceptance by 5pm on 6/3.  That morning, P signed the counter-offer at 11:58am.  At 3pm, D's agent contacted P and stated the property was no longer for sale.  Despite this communication, P proceeded to mail D the signed counter offer by 4:15pm, which was before the 5pm deadline.  P sued D for breach of contract and the trial court awarded a motion for summary judgement in favor of P, requiring specific performance.  D appealed this decision stating the counter-offer was not an option, as argued by P, supported by consideration, and notice was provided to P before acceptance was received.

· Issue: Is the oral revocation of an offer, communicated by D to P prior to receipt of an LOI, a valid revocation even though P may have signed but not delivered the LOI to D prior to the communication of the revocation.

· Holding: Yes.

ii. Takeaways: 

· As stated above, revocation of the offer received by the offeree before acceptance is sent to the offeror is a valid revocation.  In addition, restatement 43 states that "an offeree's power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into proposed contract and the offeree acquires reliable information to that effect."

· In summary, as long as the offeree hears from a reliable source that the offer is revoked, the power to accept no longer resides with the offeree.

· Even if the offeror states that the offer will be open for a stated period of time, the offeror reserves the right to revoke.

 

1. Exceptions to the Rule that Offers Prior to Acceptance are Not Generally Revocable
a. "General" Option Contracts: The general rule about revoking offers prior to acceptance does not apply to general option contracts.

i. Restatement 87(1): 
· "An offer is binding as an option contract if it

· Is in writing and signed by the offeror

· Recites a purported consideration for making of the offer

· Proposes an exchange on fair terms within a reasonable amount of time

· WHY MAKE THIS EXCEPTION: From an offeree perspective, a potential buyer needs time to evaluate the offer or line up financing.  From a offeror perspective, since, option contracts generally allow one-sided speculation by the offeree which is a principle that the law tries to avoid.  Thus, option contracts will be only be binding until the time stated in the option contract.  The offeree cannot subscribe to the mailbox rule, the acceptance needs to be received by offeror by the stated time.

· Purported consideration is allowed for these contracts as the offeror is providing the options as an inducement to the offeree

 

a. "Second" Option Contract

i. Restatement 87(2): 
· An offer which the offeror should reasonably expect to induce action or forbearance

· Of a substantial character

· On the part of the offeree before acceptance and which does induce such action or forbearance

· Is binding as an option contract to the extent necessary to avoid injustice

ii. In general, this is the general contractor, subcontractor relationship where the sub (offeror) provides a bid to the general (offeree)

iii. This is different than promissory estoppel because estoppel is a gratuitous promise whereas this option contract is an offer.

 

i. Relevant Case:

· Drennan v. Star Paving Company

· Case Facts: P was a general contractor and D was a paving company.  P was compiling a bid and reached out to D to provide a bid for paving work.  D provided a bid and acknowledged what the bid was for.  This bid was ultimately included in P's submission and P was awarded the contract.  When P went to D's office to talk about the scope of work, D stated that they wouldn’t do the work for less than $15K.  P sued D for breach of contract and the trial court found that there was substantial evidence that P relied on D for the bid.  Trial court entered a judgement in favor of P.  D appealed the case on the condition that there was no enforceable contract which bound their actions.

· Issue: If D's offer was made to reasonably induce action by P before acceptance, and this offer ultimately does induce action by P, is the offer made by D binding?

· Holding: Yes, since D provided an offer, which was in their best interest in an attempt to get the work, and this offer reasonably induced action by P to include the bid in the overall estimate, this contract qualifies as an option contract and is enforceable, despite the fact that there was no consideration.

· Takeaways:

· If the subcontractor submits a bid, and the general contractor uses that bid in the overall bid, the decision by the customer to award the general contractor the bid does not bind the general to use the subcontractor.

· As long as the general contractor did not notify the subcontractor that they were using the bid, this is how the case would fall out.

· As a matter of law, there is no need to protect the subcontractor in any manner if he is not relying on the general.  Since the subcontractor would not know one way or another as to whether (1) the GC used the subs bid in the overall bid and (2) whether the GC was awarded the contract, then they would have any cause of action which would require the law to protect them.  Contrast this to the mailbox rule which protects an offeree who sends an acceptance and engages in certain actions in reliance.

· If the subcontractor withdraws the bid and the GC is unable to find another sub to perform the work, they would be able to recover under promissory estoppel because there was a promise, which reasonably induced the GC, which did cause the GC to act, and enforcement would be necessary to prevent injustice.

· UCC firm offer rule doesn't apply because generally, construction contracts are deemed to be a service

 

a. Third Exception to the General Rule: UCC Firm Offer Rule (UCC 2-205 Definition)

i. Offer

ii. By merchant

iii. Signed writing

iv. Assurance of irrevocability

v. Irrevocable for time stated, or if not stated, a reasonable time

vi. Irrevocability limited to 3 months

vii. If form supplied by offeree, firm offer provision must be separately signed by the offeror

 

i. Takeaways:

· Rule: The UCC requires that firm offers remain open for the entire period of irrevocability stated in the offer.

· UCC Article 2 applied to the sale of goods.  Goods are defined as tangible personal property which are things that move

· UCC makes sense because it provides a set of laws that businesses across the nation can follow such that there are less disagreements and issues, ultimately facilitating commerce throughout the country.

 

a. Offers Inviting Acceptance Only By Performance

i. These are unilateral contracts which are generally reserved for rewards or prizes in non-commercial arrangements

· Example: Boston Marathon - I will pay you $100 if you run the Boston Marathon.  

· Contrast to a bilateral contract where the offer invites acceptance by promissory acceptance or beginning performance.  

· General Rule: Unless offer clearly requires a mode of acceptance, acceptance can be in any way reasonable under the circumstances.

ii. Under Restatement 45, the beginning of performance creates an option contract between the offeror and the offeree which cannot be revoked.

· Must distinguish between preparations for performance (i.e. practice runs) and the actual race.  Practice runs do not create the option contract.

iii. Offeror's duty of performance under any option contract so created is conditional on completion of invited performance.

iv. Under a unilateral contact, the offeree is not bound to complete performance, but cannot enforce the contract until performance is complete.

 

i. Relevant Case:

· Newberger v. Rifkind

· Case Facts: P sued D claiming that they were entitled to exercise stock options which were granted to them by Robert Avnet, who died.  Thus, P brought suit against the executor of the decedents estate (D).  The trial court, in a non-jury trial, entered into a judgement on the issue of liability which ruled in favor of the defendant. P appealed.  P stated that the stock options were supported by consideration and therefore a binding contract.  D stated that no money or property was given in exchange for options.  Further, there was no record showing that the employer induced P to stay at the company in exchange for the options.  Thus, they are stating that the agreement is not supported by consideration.  

· Issue: Is a stock option exercise agreement supported by consideration even if there is no written agreement which outlines the bargain for exchange, and no money was given in exchange for the option grant by the employer.

· Holding: Yes

· Rationale: A stock option agreement is an implied bargain for exchange between an employer and an employee which induces an employee to stay at the Company and continue service, incentivize the employee to forbear in their search for alternative employment, and other related reasons.  

 

· Takeaway with respect to offers: 

i. Just because an offer related to an option is not outlined, the court can imply the bargain for exchange and enforce the stock option grant based upon the presence of consideration.  

ii. Further, since the performance of the agreement has started, the offer cannot be revoked.

iii. Not estoppel because there was no promise; the grant was a unilateral contract supported by consideration.

 

Acceptance:
 

1. Mailbox Rule:
· Acceptance is provided by the offeree as soon as the acceptance is dispatched
· What if rejection is sent before acceptance

· Rejections are only effective upon receipt by the offeree.

· If the offeree dispatches before the revocation is received, that is a contract

· Rejections heard from a reliable source are also binding

· If the rejection is received by the offeree before the offeree dispatches an acceptance, that is a revocation of the offer.

If the offeree tries to accept the offer after the revocation, the acceptance is a counter-offer.

What if the offeree changes their mind:

If you express mail an acceptance after you sent a rejection via regular mail, that is an acceptance.  Generally, the rule is whatever the offeror receives first.

However, if offeree sends an acceptance via regular mail, they cannot send a cancellation and unilaterally nullify the contract.

There is a presumption that sent mail is read.

Mailbox rule does not apply to option contracts.  Option contracts are enforceable when the offeree's acceptance is received by the offeror.

The reason for this is that an option contract generally provides one-sided speculation to the optionee.  Since the law tries to limit this, they effectively provide a window which states that if a deal needs to be done by X date, then it needs to be received by that date, not shipped in the mail on that date.  By enforcing the rule in this manner, the optionor has some definitiveness around their exposure.

 

1. Relevant Cases:

Henthorn v. Fraser
a. Case Facts: P wanted to buy property from D.  D sent a written offer to P which was open for 14 days.  On the night of the 8th day, D sent a letter to P stating that the offer was terminated.  Before reading the mail, which arrived between 5 and 6pm, at 3:50pm P send an LOI to D.  D stated that the offer was revoked and P sued for specific performance. The trial court dismissed the case and P appealed.

b. Issue: Was the revocation communicated by D to P in the mail, which was received after the acceptance was postmarked, a valid revocation?

c. Holding: No

d. Rationale: Because the buyer did not receive the revocation until after the acceptance was provided, and the acceptance consummates a transaction once it is out of the possession of the offeree, this contract was binding.

 

Worms v. Burgess
a. Case Facts: P was the successor to an individual which possessed an option to buy property from D.  P submitted notice of the option to purchase before the deadline by mail.  D never got the notification.  P sued for breach of contract and the trial court awarded summary judgement in favor of D.  

b. Issue: Does the mailbox rule apply to option contracts which would therefore create an enforceable exercise of the option by P.

c. Holding: No

d. Rationale: Acceptance of an option contract occurs upon receipt of the acceptance by the offeror.  As that did not occur in this case by the deadline, the option contract expired and no longer manifests the power to the optionee to exercise the option.

 

1. Application of the Mailbox rule to instantaneous communication
· Restatement 64 was drafted with the idea of people conducting commerce in person, despite the fact that it occurs online or over the phone.

· "Do you understand whether I accept"

· If email bounces sending an acceptance, the burden is on the offeree

· There is a presumption that there is no contract unless it is understood by the offeror what offeree's intentions are.

 

1. Silence as Acceptance:
a. General Rule: The offeror cannot compel the offeree to speak

· Example: If I send you a firm offer which states that unless you reply in 2 days, there will be a deemed acceptance, this is not allowed.

 

a. Restatement 69 Exceptions to the Rule Which Indicates When Silence is an Acceptance

i. Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with expectation of compensation.

1. Example: When a seller ships product, the buyer receives goods, has the chance to inspect it on their dock, ultimately takes receipt of them, and knows that the product was not shipped for free by the seller, such as a demo unit or marketing product.

2. Example 2: Taking care of sick patient for 5 years, patient has the opportunity to reject and knows that services are offered with reasonable expectation of compensation.

 

i. Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer

1. Example: Offeror sends an offer to offeree and says that silence will be acceptance.  In this case, the offeree can stay silent and enforce the contract.  Alternatively, they could reject the contract because the offeror cannot compel the offeree to speak.  Lot of leverage with the offeree in this situation.

 

i. Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept the offer.

1. Example: Curtis company example, buyer sends a form to the seller each time he buys goods and the past 15 times, the seller didn't send an order acknowledgement back and shipped the goods.  On the 16th time, silence by the seller may create a binding contract.

 

a. UCC 2-206 Exceptions to the Rule Which Indicates When Silence is an Acceptance

· An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by

· a prompt promise to ship, or 

· by the prompt or current shipment of conforming or non-conforming goods, 

· But such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.

· Example: If a buyer sends a PO to a seller, but the seller does not respond, there will be a deemed acceptance if:

· The seller promises to ship

· The seller ships conforming or non-conforming goods, so long as the seller does not inform the buyer that the non-conforming goods are offered as a convenience

· If the non-conforming goods are offered as a convenience, the shipment is deemed to be a rejection of the offer and a counter offer

· If the seller does not notify the buyer that the goods are non-conforming, then that is deemed to be an acceptance and a simultaneous breach due to non-performance.

 

Conflicting Offer and Acceptance:
· Common Law Principles:

· As a general principle, an offer manifests the power of acceptance upon the offeree.  If the offeree wants to accept the offer made by the offeror, all he needs to do is accept.  However, situations arise where the acceptance provided to the seller, often in the form of a purchase order, does not align with the offer itself.  Thus, the following principle has been created:

· Mirror Image Rule: If an acceptance is provided but is not a "mirror image" of the offer, the offer is deemed to be terminated unless the offeror states that it is valid.  Further, the acceptance acts as a counteroffer.

· This is the prevailing principle for sales of NON-GOODS.  Goods are covered by the UCC.

· Last Shot Doctrine: If parties perform after the rejection and the counteroffer, it is assumed that they are accepting the terms in the counteroffer.

 

Relevant Cases:

Minneapolis & St. L. Ry. Co. vs. Columbus Rolling mill Co.

· Case Facts: P wanted to buy steel rails from D and D quoted P a price based upon an order quantity of 2k - 5k.  P send a reply offering to by 1200 units at the price stated in the offer.  The response was provided within the required timeframe stated in the offer.  P followed up with D and D ultimately stated they could not fulfill the order at the price in the order form.  P subsequently sent another order form requesting 2k rails at the price in the original offer.  D never responded and P sued D for breach of contract.

· Issue: When P submitted an order which diverged from the offer by D, did that order in effect cancel the offer? 

· Holding & Rationale: Ye, if a seller provides an offer and the buyer submits a purchase order to buy goods at a price or quantity which differs from the order, from a legal perspective, that offer has been cancelled.  Further, because the order was cancelled, the plaintiff could not afterwards fall back on the original offer and send another purchase order which would be binding.

· Takeaways: 

· This case exhibits the "mirror image" rule which is applicable to ordering goods.   If a counter-offer is provided to the seller to the buyer, the original offer has been terminated unless the seller states that it is still open.

· An acceptance can request changes to the quantity/price/sku within the order so long as acceptance is not conditional upon the requested changes.

· If the offeree reaches out to the offeror about certain terms and requests things differently, this is called an intervening feeler and does not terminate the power of acceptance.

 

· UCC Principles

· UCC 2-206 (OFFER AND ACCEPTANCE IN FORMATION OF CONTRACT)

· An offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances.

· If there is a material change in the dicker terms of contract, it is deemed to be a rejection and counteroffer under 2-206.  AN ACCEPTANCE WHICH CHANGES THE DICKER TERMS OF THE CONTRACT FALLS UNDER 2-206, NOT 2-207. NO ASSESSMENT TO BE MADE IN 2-207 AS TO INCLUSION OF NEW TERMS.  THE ACCEPTANCE SERVES AS A REJECTION.
 

· UCC 2-207 applies to ADDITIONAL TERMS IN ACCEPTANCE OR ORDER CONFIRMATION.  It is intended for two instances:

· Written confirmations where an agreement has been reached either orally or by informal correspondence between the parties and is followed by one or both of the parties sending formal memoranda embodying the terms so far as agreed upon and adding terms not discussed.

· Offer and acceptance in which a letter expressed and intended as an acceptance adds further MINOR SUGGESTIONS OR PROPOSALS.
· 2-207 is a first-shot doctrine.  Protects the offeror. An example is if they expressly limit the offer to their terms.

 

· Applying 2-207 

 

· UCC 2-207(1): First, you examine whether a contract is made under 2-207(1).  Unless the terms are materially different in the acceptance, which would not be a "definite and seasonable expression of acceptance", or the acceptance sent by the offeree is expressly limited to assent, a contract has been created.  If no contract is created, then you evaluate the purported acceptance as a termination of the offer and a counteroffer.

· THIS ASSESSMENT IS TO BE MADE FOR ALL SALES OF GOODS, MERCHANTS AND NON-MERCHANTS
· Example of terms which would materially alter the contract would cause SURPRISE OR HARDSHIP to the offeror which initially sent the offer.

· There needs to be a fundamental agreement on the dicker terms (i.e. price, quantity, delivery date, quality, payment terms)

 

· UCC 2-207(2): If you conclude that there is a contract exists under 2-207(1)

 

· Between NON-MERCHANTS, the additional terms are to be construed as proposals for addition to the contract.

· Unless the acceptance was conditional upon the acceptance of the additional or terms. 

 

· View 1: Between MERCHANTS, such added terms become part of the contract unless:

· The offer expressly limits acceptance to the terms of the offer (i.e. PROVISIO CLAUSE)

· The added or material terms materially alter the agreement.  Material terms introduce SURPRISE OR HARDSHIP
· Notification of objection to them has already been given, or is given within a reasonable time

· If no answer is received within a reasonable time after additional terms are proposed, it is assumed that their inclusion has been assented to.

· Terms in the acceptance which differ from the offer do not change the terms in the offer which were agreed upon.

 

· View 2: Between MERCHANTS, such added OR additional terms become part of the contract unless:

· The offer expressly limits acceptance to the terms of the offer (i.e. PROVISIO CLAUSE)

· The added or material terms materially alter the agreement.  Material terms introduce SURPRISE OR HARDSHIP
· Notification of objection to them has already been given, or is given within a reasonable time

· If no answer is received within a reasonable time after additional terms are proposed, it is assumed that their inclusion has been assented to.

 

· View 3: 2-207(3) Knockout approach explained below.

 

· UCC 2-207(3): This clause applies when there is a fundamental agreement in place (e.g. orally), acceptance is sent which is expressly limited to the terms in the acceptance, and therefore, the acceptance is a termination of the offer and a counter-offer, and the parties performance recognizes the existence of a contract.  

 

· Different terms in the acceptance are not included unless the offeror assents.

· The terms of the particular contract consist of those terms on which the writings of the parties agree, and different terms are treated under UCC 2-207(2)

· If parties perform after exchange of forms containing a provisio clause, terms in the "last shot" do not necessarily control.

· Where clauses on confirming forms sent by both parties conflict, each party must be assumed to object to a clauses proposed by the other party to the contract.  As a result, you need to apply the guidance in UCC 2-207(2) to determine what terms become included.

· If there are material conflicting terms in the order confirmations, these terms are not included, and in the court needs to enforce, "GAP FILLERS" will be used.

· If you have a case where the acceptance has a provisio clause and the acceptance says silence is consent, and the parties ultimately deliver, the terms in the acceptance fall under the scope of UCC 2-207(3).

 

Relevant Cases:

Brown Machine v. Hercules, Inc.

· Case Facts: P sent D a quote on November 7, 1975 which listed out the item which would be sold, the price, and the terms associated with the sale.   The terms also included a indemnification provision and the quote stated that pricing would expire 30 calendar days from the date issued.  On January 6, 1976, P received a purchase order from D which ordered the part, with a different trim, and stated that the order expressly limits acceptance to the terms stated in D's purchase order.  The terms did not include an indemnification provision.  Employees of D got injured using P's product and sued P.  P settled with the employees, and then brought suit against D attempting to recover given the indemnification provision.  The trial court ruled in favor of P and D appealed to the court of appeals.

· Issue: Was the purchase order issued by D an offer which was accepted by P.  If so, was the indemnification clause included in the order acknowledgement form by P a material modification to the contract?  If so, were the terms expressly agreed to by the other party such that they should be included in the contract.

· Holding: There are 2 ways to look at this case:

· Since the purchase order issued from D to P stated that the acceptance was expressly limited to their terms, the purchase order was in effect a rejection of the quote and a counter offer to P.  The order acknowledgement sent by P to D was in effect an acceptance of the offer proposed by D under 2-207(1) and now we need to assess how the indemnity clause is treated.  Since the performance of the contract established the formation of the contract, the different terms should be assessed pursuant to UCC 2-207(2).  Because UCC 2-207(2), added/different terms in the acceptance are generally included in the contract UNLESS, the offeror expressly limits acceptance to the terms of the offer which was the case.  Thus, the indemnity provision was not added.

· The second way to look at it would be to say that a contract was created under UCC 2-207(1) and the addition of the indemnity provision was material as it would cause SURPRISE OR HARDSHIP to the offeror.  Thus, it would not be included in the contract. 

 

Ohio Grain Co. v. Swisshelm

· Ohio Grain Co (P) attempted to buy grain from Swisshelm (D).  There was a call between an agent of P and D where the terms were hashed out over the phone.  Supposedly, it was agreed that the price would be $5 per bushel.  After this call, P send D an order confirmation form with certain attributes which would be required for the grain.  The order confirmation also instructed the seller to immediately notify the buyer of any errors in the order confirmation.  After receiving the confirmation, but before P arranged for the pickup, D sold the beans to another party.  P went out and bought the grain in the market and attempted to sue for damages for the difference in price.  The case was tried in a trial court and the court entered into a judgement in favor of the defendant, P appealed.

· Issue: Was the order confirmation which outlined additional terms of the transaction a counter offer?

· Holding & Rationale: No, from UCC 2-207, "a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on the assent to the additional or different terms.  Further, within the UCC comments, it is stated that no answer provided within a reasonable amount of time is deemed to be assent to the proposed terms in the acceptance.

 

Rolling Contract Theory:
· Money now, terms later: Buyer reasonably expects that product comes with terms disclosed upon opening the box or using the product

· Offer not fully communicated until Buyer has a reasonable opportunity to read the terms in the box (or on the screen)

· Acceptance occurs only when the buyer keeps the goods after having a reasonable opportunity to review the terms and reject the goods.

· If buyer keeps the goods, the buyer is bound to the terms unless they are unconscionable

· If the buyer does not have the opportunity to get their money back, then the rolling contract theory is not present.

· Offer is made at the time the sale occurs, acceptance does not occur until the buyer accepts the terms in the box

 

Under UCC 2-207
· Offer and acceptance is made at time of payment.  For sales between one or more non-merchants, additional terms are proposals and assent to those terms does not definitely mean acceptance of the proposed terms.

· In the case of the non-merchant, the terms which will be binding will be based upon Gap Fillers as determined by the UCC or those terms which have been expressly consented to.

· For merchants, additional terms would be run through 2-207(2)

 

Consideration:
 

There is a requirement for a "bargained for" exchange between a promisor and a promisee for a contract to be enforceable. Further, this bargain must be supported by consideration.

1. Need to be seeking something in exchange for what is being promised.
2. EMPHASIS PLACED ON THE BARGAIN FOR EXCHANGE
 

Restatement Definition:

1. To constitute consideration, a performance or a return promise must be bargained for.

2. A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.

3. The performance may consist of:

a. An act other than a promise;

i. Example: This is your basic transaction where a company promises to pay X dollars in exchange for a certain product manufactured by another.

b. A forbearance;

i. Example: Hamer v. Sidway - "because I want you to do well, I will pay you if you stop using drugs and alcohol"

ii. California Civil Code refers to forbearance as a prejudice suffered.  Remember that prejudice does not mean harm; it means a forbearance by the promisee.  Court does not want to make value judgements regarding whether one is harmed.

iii. Forbearance needs to be from something promisee is legally entitled to.  Cannot enforce a contract to not do drugs.

c. The creation, modification, or destruction of a legal relation

i. Example: If you contribute $1M to this partnership, I will grant you a 50% interest in the partnership.

4. The performance or return promise may be given to the promisor or to some other person.  It may be given by the promises or by some other person.

a. Example where promise is not given to promisor: I will pay you 50 dollars if you cut the grass at my neighbor's house for the next 3 weeks. 

b. Example where promise is not given by promisee: Real estate developer agrees to pay general contractor X dollars, but services will be performed by subcontractor.

 

Relevant Cases:

1. Hamer v. Sidway

a. Case Facts: An uncle promised a nephew that he would pay him $5K if he refrained from using alcohol, tobacco, swearing, and playing cards or billiards until he was 21.  When nephew turned 21, he asked uncle for the $5K.  Uncle stated that he had it in the bank, but didn't want to provide until he was responsible.  Ultimately, uncle and nephew died and the descendant of nephew, Hamer (P), sued Sidway (D), the executor of Uncles estate for the $5K.

b. Issue: Does the promisee need to evidence that he was prejudiced or harmed in order to establish that consideration exists within a bargained for exchange?

c. Holding and Rationale: No, consideration exists so long as the promisee abandons some legal right in the present, or limits his legal right in the future (i.e. non-compete), as an inducement to the promisor.  As the uncle bargained for this forbearance, and the nephew did in fact forebear, the contract is enforceable.

d. Takeaways: This contract is enforceable because the forbearance was from activities which the nephew was legally allowed to participate in.  An enforceable contract does not exist if the uncle stated that he would pay $5K to not use illicit drugs.  Forbearance needs to be from things which promisee is legally entitled to engage in. If some of the activities were illicit, there could be an argument that his forbearance from the legal activities would have established an enforceable contract.

 

Enforcing Consideration when the following are present:

 

1. Illusory Promises (Restatement §77: A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performance unless:

a. Each of the alternative performances would have been consideration if it alone had been bargained for

b. One of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would not have been consideration.

 

Relevant Cases:

a. Cheek v. United Healthcare

i. Case Facts: Cheek (P) agreed to an oral and subsequent written offer of employment with United Healthcare (D).  After P signed the employment agreement with D, D requested that P sign a binding arbitration agreement which P agreed to.  P was terminated for work and sued D for wrongful termination. The trial court granted a motion to dismiss the complaint on the grounds that the arbitration agreement was binding.  P appealed stating that the arbitration agreement was not supported by consideration and was an illusory promise because D did not promise anything.

ii. Issue: Was the arbitration agreement supported by consideration and is P bound to the agreement signed.

iii. Holding and Rationale: No, when an promisor reserves the right to alter or amend an agreement, and they have the option to not perform under the arbitration agreement at all, they aren't really agreeing to anything 

 

1. Mutuality of Obligation (Restatement §79): If the requirement of consideration is met, there is no additional requirement of:

a. A gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or

b. Equivalence in the values exchanged; or

c. Mutuality of obligation

 

Relevant Cases

a. Weiner v. McGraw-Hill, Inc.

i. Case Facts: Weiner (P) worked for McGraw-Hill (D) and came from Prentice-Hill.  D stated within their pursuit of P that D has policies in place which provide job security.  P accepted an employment offer with D contingent on accepting D's handbook on personnel policies.  8 years into P's employment at D, D terminated P for a "lack of application".  P sued D for breach of contract as D stated within the code of conduct that "the company will record to dismissal for just and sufficient cause only, and only after all practical steps towards rehabilitation or salvage of the employee have been taken and failed."

ii. Issue: Does the absence of mutuality of obligation, because the employer has an obligation to continue to employ while the employee can leave whenever they want, invalidate the consideration or bargain for exchange which occurred when the employment offer was provided.

iii. Holding and Rationale: No, the courts solely look for the bargain for exchange.  When D offered P employment in exchange for job security, P's promise to work at D would confer a benefit upon P such that the consideration requirement was satisfied.

iv. Takeaways: mutuality of obligation does not preclude an enforceable agreement for lack of consideration.

 

1. Implied Promises - Contracts can be enforceable even though the promises are not explicitly outlined in an agreement

 

Relevant Cases:

a. Wood v. Lucy, Lady Duff-Gordon

i. Case Facts:  P entered into an agency agreement with D such that P would have the exclusive right to market D's brands.  All proceeds would be split 50/50 between P and D and the agreement would last at least one year.  The appellate court sustained a demurrer which stated that P's claims lacked legal basis because a contract was not present.  Specifically, D stated that P does not bind himself to do anything.  P appealed and the case was presented to the New York Court of Appeals.

ii. Issue: While the agent in the agency agreement did not explicitly agree to market the products, can consideration in an agreement be implied.

iii. Holding and Rationale: Yes, the agreement is enforceable because while no explicit promises were made with respect to the marketing of the products, the agent promised to file all IP paperwork, and provide an accounting of all sales and profits.  Further, because the agent would not receive any compensation unless sales were made, Cardozo implied that there was an implicit promise because without the implied promise, the agreement would not have business efficacy, which was intended by both parties at the outset.  This is further supported by the covenant of good faith and fair dealing which supports the agreement.

iv. Takeaways: For these reasons, the claim by the defendant that the agreement the agent agreed to nothing does not hold.  In certain instances, while not explicitly stated, the court may imply the promises to support the consideration assertion for a contract.  Substance over form.
 

1. Purported Consideration - Purported consideration, while recited, does not always indicate consideration.  Need to look beyond the recitals and see if there is actually a promise or forbearance on the part of the promisee.

 

Bargained for Exchange v. Gratuitous Promises:
 

1. Gratuitous promises are not enforceable

2. Completed gifts are enforceable.  That is, once a gift has been provided to another, you cannot sue to get it back.

a. Gifts are enforceable upon the "wrench of delivery" when the gift has been provided to the person/entity who received the gift.  Not upon the promise.

3. Gifts do not require consideration

 

Question: When the uncle stated to the nephew in Hamer v. Sidway that he had the $5000 in the bank and it would be his once the uncle thought he was responsible, was this a gratuitous assignment?

 

A: No, the comments of section 332 of the restatement states that a gift which is made in writing is revocable UNLESS "the writing must of course fully manifest an intention to make a present transfer rather than to promise or authorize a future transfer.  Thus, because there was not a full manifestation of intent, it is still a revocable gift.

 

Relevant Cases:

1. Kirksey v. Kirksey

a. Case Facts: Brother in Law (D) offered sister in law a place (P) to stay on his land.  Acting on this offer, P moved off her land and moved to D's land with her kids.  After two years, D kicked P off his property and P sued D for breach of contract.

b. Issue: Was the promise made from D to P supported by consideration?

c. Holding and Rationale: No, the promise made from D to P was a gratuitous promise which was the equivalent of "I'll take you out to dinner next week".  While it could be argued that the uncle was seeking a benefit in the form of security for his family and the children, or he needed help with his farm, the promise made was did not indicate a specific term and he fulfilled his end of the promise for a couple years.  While not included in the complaint, since this was not enforced as a contract, there is an argument that promissory estoppel could be claimed.  However, as there was no tenure associated with the promise, I don’t think that this claim would have merit.

d. Takeaways: Need to make sure that the promise is being bargained for.  The time of the ruling may include sexist undertones which led to the decision.

e. Application of the Principles of Estoppel: This case would likely not result in estoppel because the "definite and substantial character of the promise" was unknown.  The promise was vague and the uncle fulfilled his requirements for two years.  To state that his promise was an inducement to come on for some point longer than that is unsupported.

 

1. Cash v. Benward

a. Case Facts: Cash (P) was employed at the National Guard, as well as Ms. Benward (D) and Mr. Sisk (co-D).  D distributed brochures offering spousal life insurance and P allegedly states that D told P to fill out the form, provide the check, and she would mail.  P states that he completed these three actions, D does not recall receiving the application.  Two months later, P followed up with D and co-D in re: the application. At this time, D terminated her employment with the National Guard and co-D stated that in one month, he would bring a new application to fill out, but he would not be responsible for sending in.  Shortly thereafter, P's wife died and P sued D and co-D for breach of contract or negligence.

b. Issue: Was the promise between P and D a bargained for exchange in which the promisor sought benefit or forbearance from the promisee?

c. Holding and Rationale: No, D was not bargaining in the transaction with P and for that reason, the agreement is not supported by consideration.  D was not seeking any benefit or forbearance on the part of P.

d. Takeaways: There was a potential forbearance on the part of P as P relied on the promise and this resulted in his refrain from sending another application.  However, the lack of a bargain precludes the presence of consideration.  If Benward did this as part of her job, there could be a tort for negligence.  If Benward was paid a commission by the insurance agency, it could probably be argued that there was a bargain for exchange as the new application would have resulted in a benefit to D.

e. Application to Estoppel: Since the promise was relatively informal, and it was not reasonably certain that the promisee was going to rely on the promise, it would not be likely that this promise would be enforceable.  The court does not want to enforce gratuitous promises which are made in passing.

 

Exceptions to the Consideration Requirement:
 

1. Moral Obligation Definition (Restatement §86): 
(1) A promise made 

(2) in recognition of a benefit previously received 

(3) by the promisor from the promise 

(4) is binding to the extent necessary to prevent injustice.
(5) A promise is not binding under subsection (1)

(a) if the promisee conferred the benefit as a gift or for other reasons, the promisor has not been unjustly enriched; or

(b) to the extent that its value is disproportionate to the benefit.

 

· The benefits which have been provided at some prior date need to be TANGIBLE ECONOMIC BENEFITS. Intangible benefits dealing with ones psyche are not enforceable.

· The reason that the drafters of the restatement limit the statute to tangible economic benefits is because otherwise, the door becomes open to enforcing gratuitous promises.

· Sometimes called past consideration or Quantum meruit

 

Relevant Cases:

 

Webb v. McGown

a. Case Facts: P and D worked in a mill and in 1925, P saved D from serious injury at the expense of his own health.  In consideration for P's injuries suffered, D agreed to pay him $15 every two weeks for the rest of his life.  D died in 1935 and P brought suit against D to recover payments owed.  D demurred on the grounds that the contract lacked consideration and the trial court agreed.  P appealed this decision.

b. Issue: Is a moral obligation sufficient consideration to support a subsequent promise to pay where the promisor received material benefits in the past.

c. Holding: Yes, the moral obligation is sufficient consideration to enforce the contract.  The benefit which was conferred to the defendant in this case could be quantified by the medical bills which were theoretically avoided and therefore it fulfills the tangible economic benefits requirement.  Further, the benefit was not a gift.

 

Other Hypos

a. If the brick would have never hit the guy: Webb would be injured, McGowin wouldn't have been affected.  Court would likely not be enforceable because the promisor is no longer receiving the benefit previously received from the promisee.

b. If the brick would have hit him, but Webb had no business tossing bricks, then it is improbable that a benefit could be conferred.  McGowan would not be unjustly enriched.  Needs to be a benefit that they were not entitled to.

 

a. Things to remember for moral obligation enforcement

i. Did the promisor receive a definite and substantial benefit which has tangible economic benefits

ii. Was the promise formal

iii. Was the promise partly performed

iv. Did promisee rely on the promise, is the promisee likely to

v. One providing the benefit should have no expectation of compensation 

 

1. Promissory Estoppel: 
· Equitable Estoppel is the effect of the voluntary conduct of a party whereby he is absolutely precluded, both at law and equity, from asserting rights which might, perhaps, have otherwise existed, either of property, of contract, or of remedy, as against another person who in good faith relied upon such conduct, and has been led thereby to change his position for the worse, and who on his part acquires some corresponding right, either of property, of contract, or of remedy."

· Stopped, barred, or precluded from raising an argument for the promise.  Thus the provision is created when people induce others with promises, and people act on those promises, remedies exist.

· Promissory estoppel is one facet of equitable estoppel

 

(Restatement §90): 

a. A promise 

b. which the promisor should reasonable expect to induce action or forbearance 

c. on the part of the promisee or a third person 

d. and which does induce such action or forbearance 

e. is binding if injustice can be avoided only by enforcement of the promise.  

f. The remedy granted for breach may be limited as justice requires.

 

Lack of action or continuance of action is hard to prove that there was an actual act or forbearance by the promisee
 

Relevant Cases:

 

Ricketts v. Scothorn

a. Case Facts: Scothorn (P and R) received favorable judgement from a trial court which required the executor of Rickets estate (D or A) to pay a note which was issued by Rickets, P's Grandfather. The loan stemmed from a conversation which was had between a grandfather and a granddaughter which went along the lines of "I've fixed something for you so you don't have to work anymore.  None of my grandchildren work and you don't have to." Pursuant to this letter, D issued a promissory note for $2K to P.  D ultimately died and P attempted to recover the unpaid amount on the note.   D appealed under the premise that the note was not supported by consideration as the note was in effect a gratuitous promise.  

 

Issue: Did the Grandfather's inducement to P, which influenced P to alter her position for the worse on the faith of the note, result in an enforceable promise under the principles of estoppel.

 

Holding: Yes, the issuance of the note, compiled with the inducement by the promisor to quit her job, followed by the promisee quitting her job, creates an enforcable promise under the promisorry estoppel clause.  Quitting the job was not consideration for the promise as the grandpa was going to give the money anyways - it was a gratuitous promise.

 

a. Things to remember for estoppel

i. The enforcement of the promise will depend on:

1. Definite and substantial character of the promise

2. Reasonableness of reliance

3. Formality of the promise

ii. Promises need to be reasonably definite to be enforceable

 

Hayes v. Plantations Steel Company

Case Facts: P worked for D.  In 1972, P notified D of this intention to retire in January of 1972.  One week before retirement, P talked with an officer of D regarding a pension.  Officer of D said that P would be taken care of.   P was not a member of a pension plan, collective bargaining agreement, no formal dollar amount was stated in the conversation, and the retirement plan was not approved by anyone. For four consecutive years following P's retirement from D, P received a check for $5K. In year 5, payments ceased and P brought suit against D.  The trial court awarded P judgement after determining that there was an implied contract and even if sufficient consideration could not be established, an obligation was created under the promissory estoppel theory.  Subsequently, D appealed with the appellate court.

 

Issue: Was the agreement between P and D bargained for and is it supported by consideration.  If not, is D obligated to continue payments to P under the theory of promissory estoppel.

 

Holding: No, this case would not be enforceable under promissory estoppel primarily because P's decision to retire was made before any conversations or promises were made with respect to the pension.  Thus, it is hard to say that any promise induced his retirement.  Further, the formality of the promise and the definite and substantial character of the promise are limited.

 

If P wanted to create an agreement to enforce the pension, he would have structured a (1) consulting arrangement, (2) severance arrangement, (3) covenant not to compete.

 

1. Implied in Law Contracts (Quasi-Contract)
· The obligation to pay an implied in law contract is called a quasi-contractual obligation. 

· Quasi-contract is a theory involving unjust enrichment

 

Generally, there are three different types of contracts:

a. Express Contracts - Hamer v. Sidway

b. Implied in fact contacts - taxi cab contracts, wood v. lady lucy duff gordon

c. Implied in law contracts - promises implied by law for reasons of justice
 

When will the court imply a contract

a. Reasonable expectation of compensation, cannot be gratuitous actions

i. There is an expectation of compensation if a doctor performs services on someone dying.

ii. Where bargaining is possible, the law demands it as a prerequisite to recover

b. Contrast "the officious intermeddler"

i. This is the example of the violin painter or the individual who paints your curb.  These individuals cannot claim quasi contract.  There must be a bargain up front

i. For the Gertrude case, there was a knowing and acceptance of the services which she knew to be with reasonable expectation of compensation.

ii. However, the doctor who performs services without an upfront bargain is entitled to quasi-contract.

i. Different from moral obligation because there is no promise made to the individual who provided benefit.

ii. Also, moral obligation is done without reasonable expectation of pay 

c. Contrast the person with gratuitous intent

 

When Implied in law contracts arise:

a. Property or services provided under proposed contract that fails for some reason (most often)

i. Some people think they have a contractual relationship, but for some reason, the contract is not valid and benefits have conferred.  Thus, the law will imply a contract in certain situations.

b. Emergency lifesaving by professional

c. Emergency property saving w/ expectation of compensation

i. If someone brings a boat into a storage yard, once again professionals.

d. Services provided over a long period of time, not gratuitously.

 

How to measure recovery under quasi-contract:

a. Reasonable value for whatever is provided

b. Benefit conferred or the cost avoided

c. If there is an express or implied in fact contract, parties generally have to live with it.

 

Relevant Cases

Schott v. Westinghouse Electric Corporation

Case facts: P worked for D and there as an suggestion program offered by D which would provide employees monies if in fact the suggestion offered was accepted by the committee.  P made a suggestion and the committee declined the suggestion.  Ultimately P alleges that D implemented the policy and P sued D under (1) contract breach and (2) unjust enrichment theory and requested an accounting of the profits and 20% of the profits as a remedy.  The trial court dismissed the first matter under the theory that P was bound by the committee's suggestion.  P appealed as appellant and the case was heard by the appellate court.  

 

Issue: Did the adoption of the suggestion by D, even though the suggestion was declined by the committee, create a quasi-contract between P and D?

 

Holding: First, this was not an issue of contract breach.  When the suggestion was offered by P, the Company was within their rights to reject the offer.  Thus, no contract had been created and therefore, there cannot be a breach.  There is a presumption that D acted in good faith when the offer was rejected.  With regard to the quasi-contract, the appellate court ruled that the jury has triable issues of fact which should decide (1) whether there was reasonable expectation of compensation, (2) whether the suggestion proposed by P was actually implemented by D and if so, what were the savings and so forth.

 

Modifications and Settlements:
 

General Note: Consideration requirement for modifications and settlements is lessened

 

1. Modifications:
 

Modification Definition:  A modification is a contract to change a contract

· Both sides must agree

· At common law, consideration was required

· Preexisting duty is not consideration

· Modern exceptions to consideration requirement:  R.2d 89 and UCC 2-209

 

Restatement 89: Modification of an Executory Contract (Use for Non-UCC cases)
· A promise modifying a duty under a contract not fully performed on either side is binding:

· (a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made or;

· (b) to the extent provided by statute

· (c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.

· RELEVANT FOR THE ANALYSIS OF TERMS WHEN COURSE OF PERFORMANCE CONFLICTS WITH EXPRESS TERMS

· Comment 1: To modify a contract, there is a requirement for an objectively demonstrable reason.  Once cannot be coerced into modifying an agreement

· The reason for modification must rest in circumstances not anticipated as part of the context in which the contract was made, but a frustrating event may be unanticipated for this purpose if it was not adequately covered, even though it was foreseen as a remote possibility.

· When such reason is present, examine the relative financial strength of the parties, the formality with which the modification is made, extent to which it is performed or relied on, or other circumstances which show or negate imposition of unfair surprise.

 

UCC 2-209: Modification, rescission, and waiver
In Summary: Consideration not required if made in good faith.  Good faith requires a good commercial reason

From Statute:

1. An agreement modifying a contract within this Article needs no consideration to be binding

2. A signed agreement which excludes modification or rescission except by a signed writing cannot otherwise be modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party

· Modifications need to be signed and agreed to by both parties if the original contract 
3. The requirements of the statute of frauds applies
· If a contract is within the statute of frauds, then the modification of the agreement needs a sufficient writing to evidence the modification.

4. Although an attempt at modification or rescission does not satisfy the requirements of 2 and 3, it can operate as a waiver

5. A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless retraction would be unjust in view of material change of position in reliance on waiver.

· Changing a delivery schedule based upon continued waivers could be an example of a material change in operations in reliance on previous waivers, thus precluding an enforceable modification.

· If there is a material change in reliance upon the contract, it would be likely that course of performance will overrule the term and modify the agreement.

 

Performance of a Legal Duty is not consideration
1. Restatement 73: Performance of a legal duty owed to a promisor, which is neither doubtful nor the subject of honest dispute, is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain.

 

Relevant Cases:

 

Gilbert Steel Ltd. v. University Construction Ltd.

Case Facts: P was going to sell D steel and P attempted to raise the prices twice.  The first time prices were raised, a revised contract was signed.  The second time prices were raised, it was an oral agreement.  D states that they shouldn't have to pay the increase, despite their agreement, because there was no consideration.  The plaintiff argues that the agreement to terminate the old contract and enter into a new contract was consideration for the new agreement

 

Issue:  Is consideration required between parties to modify an already enforceable contract?

 

Holding: yes, the Canadian court ruled that there needed to be consideration to support the new agreement and the performance of an existing legal duty is not consideration for a new promise.  This is the common law view. 

 

Hypothetical: If the price changes were in response to increases in material prices which were not present at contract inception, so long as both parties agreed to the price increases, R89 would state that this agreement is enforceable.

 

Economic Duress Applied to Contract Modifications
· Contracts can be done based upon the doctrine of economic duress.  

· Duress is a "sword" as opposed to a "shield".  Shields are defenses against claims such as the statute of frauds, capacity to contract, etc.

 

Economic Duress Requirements:
i. An improper threat (e.g. threat not to perform a contract in bad faith)

1. Crime or a tort; threat of prosecution; threat of lawsuit made in bad faith; threat breaches duty of good faith

2. Threats are improper if the resulting exchange is not on fair terms

a. Act would harm recipient and significantly benefit other party

ii. No reasonable alternative

There is a general rule of contract law which states "parties should be able to take steps which mitigate their losses".  Applying this principle to the case, if there are reasonable alternatives that the party experiencing duress could have taken, they should have acted in such manner.  If there are no reasonable alternatives, the duress doctrine provides a party the ability to unwind a contract.

 

Austin Instrument, Inc. v. Loral Corp

Case Facts: D was a prime contractor to the Navy and P was a subcontractor to D.  P and D were working together on one contact with the Navy and D solicited a bid from P related to phase 2 of the contract.  Upon receiving the bid from P, D stated that P would not get the second phase of the contract unless its prices were lowered.  In response to this, P informed D that all deliveries, related to the first contact, would cease unless they agreed to a price increase on current and future contracts.  Given this, D seeked additional suppliers but to no avail, needed to agree to the price increases or they would have been liable for damages under an LD clause that D had with their customer.  

 

Issue: Did the behavior exhibited by P amount to economic duress and if so, does this preclude the modification of an existing contract.

 

Holding & Rationale: Yes, the general contractor was basically held hostage because the threat made by the subcontractor was in bad faith.  Furhter, the general looked for other subs but could not get any and therefore, there was no reasonable alternative.

 

For this case, since the buyer already paid, they can't claim a lack of good faith or consideration.  

· Once a contract is completed, you need a sword (duress doctrine) not a shield (defenses such as lack of consideration or good faith).

 

1. Settlements
 

Settlement Definition: A settlement is an agreement to satisfy an existing claim

· Settlement agreements are often called an (1) accord and (2) satisfaction

 

· An accord is a contract between a creditor and a debtor for a settlement of the creditors claim by some perofrmance other than the amount of the claim.

· Satisfaction is the performance of an accord

 

Relevant Cases
 

Jole v. Bredbenner (Common Law Example)

Case Facts: P was the landlord and D was the tenant.  D was late on certain rent payments and P attempted to enter into an agreement in order to get paid for the amounts which were owed to P.  These included due dates for certain rent checks and making additional payments towards past due amounts.  Ultimately, D intended to terminate their tenancy and P brought suit in an effort to recover the unpaid rent, interest, and attorney fees.  The trial court ruled in favor of D and dismissed the charges.   P appealed.

 

Issue: Was the agreement between P and D in effect a modification to the original lease agreement such that amounts past due had been relieved by P.

 

Holding: No, The court ruled that while the landlord and tenant laid out some guidelines which would help recover the amounts which were past due, no additional benefit would be conferred to P, and no additional forbearance would be incurred by D.  Thus, the absence of consideration does not result in an enforceable modification, resulting the decision to reverse and remand the trial court's decision.

 

Takeaway: This is the traditional common law case which states that consideration is necessary to support a settlement agreement. An agreement to pay a lesser sum will not discharge a greater debt.
 

Under UCC 1-306 (waiver of claims arising out of breach): Would be enforceable under 1-306 because the aggrieved party assented in an authenticated record. Under R89, it would be likely that this amended agreement could be enforced because there could be a material change in reliance by the tenant based upon the amended agreement.

Under UCC 2-209 (modifications in sale of goods cases): Would not be enforceable under 2-209 because (1) the aggrieved party signed the agreement (2) statute of frauds was likely satisfied.

 

Mathis v. St. Alexis Hospital

Case Facts: P was the administrator of the estate of his decreased sister who was treated at D.  P sued D for wrongful death, but upon testimony from expert witness which stated that the care by the doctors employed by D was not the proximate cause of the death, P entered into an agreement not to sue D in exchange for D's forbearance from bringing action to recover legal fees.  Subsequently, P filed another wrongful death lawsuit and the trial court awarded summary judgement due to the presence of the covenant not to sue.  P states that the agreement was not supported by consideration as (1) D did not have the right to sue him and therefore, there would be no forbearance.  

 

Issue: Was the covenant not to sue supported by consideration due to the fact that D's forbearance was valid?

 

Holding & Rationale: Yes, D had a good faith belief in its sanctions claim, even though the US law does not allow such practice, and its forbearance from that activity was a valid forbearance to support the agreement.

 

Takeaway: Courts will uphold promises which are made in good faith

· Policy: There is public policy favoring settlement of claims between parties outside the court.

 

Settlement of Claims via Payment in Full Checks:
 

UCC 3-311 (Accord and Satisfaction by Use of Instrument): 
If a person who a claim is asserted proves:

i. That person in good faith tendered an instrument to the claimant as full satisfaction of the claim

ii. The amount of the claim was unliquidated (uncertain) or subject to a bona fide dispute
iii. Payment tendered conspicuously asserts payment is "offered in full satisfaction of the claim" (i.e. states payment in full)

iv. Claimant obtained payment of the instrument and cashed the check
The claim is discharged
NOTE: If i-iii occur and claimant can still pursue the claim if the check is sent back to the debtor
 

Why doesn't the law let creditors cash PIF checks and still pursue claims?

· Renders PIF checks to be traps for the unwary (i.e. want to protect people who cash the check.  The use of the PIF check to resolve disputes would then be eliminated.

 

Can't just write checks which say PIF for all claims?

· Because there is no bona fide dispute nor is the debtor acting in good faith? Tuition payment example.

 

Relevant Cases:

 

Holley v. Holley

Case Facts: Husband and wife get divorced.  Husband had alimony payments of $1K but then went bankrupt.  Upon emergence from BK, husband and wife agreed to an accord.  If the payments were not received by June 1993, the terms of the divorce decree would apply.  In September 1993, Husband phoned ex-wife and asked how much he owed, wife sent an accounting with some late charges, husband inquired about late charges, wife responded that they were late fees, husband ultimately remitted a check for payment in full.  Wife obliterated the paid in full notations and deposited the check.  Wife then ultimately sues for $336K stating that the accord was not satisfied due to delinquent payment and therefore the decree would be enforced.  

 

Issue: Was the payment in full, although late, sufficient to satisfy the accord.

 

Holding & Rationale: Yes, UCC 3-311 states if a person who a claim is asserted proves that:

i. Person in good faith tendered an instrument to the claimant as full satisfaction of the claim

ii. The amount of the claim was unpaid of the subject of a bona fide dispute

iii. Conspicuous statement which said PIF was documented on the check.

iv. Claimant obtained payment of the instrument and cashed the check

 

Terms of the Contract
 

What constitutes the terms of the agreement:

1. Express terms

2. Course of performance - relevant to show waiver or modification of express terms

a. Over the course of one contract

3. Course of dealing

a. Over the course of the business relationship

4. Trade usage

a. Practices in the industry

5. Other implied terms (e.g. good faith requirement)

 

The list above is a hierarchy, where there is a contradiction between performance and the terms, the court will run through the hierarchy above to determine how the contract should be treated.

· Notwithstanding the comments above, a course of performance is relevant to establish a waiver or modification of any term inconsistent with the course of performance.

· Reflected light interpretation - What people do versus the express terms.

 

1. Express Terms vs. Course of Performance/Dealing/Trade Usage
· Waiver: intentional relinquishment of a known right

· Right can be reinstated on reasonable notice unless the retraction would be unjust in view of a material change of position in reliance on the waiver (UCC 2-209)

· Modification: contract to change a contract

· Change is permanent unless both parties agree to change back to the original contract.

 

Relevant Cases:

 

Payne v. Sunnyside Community Hospital
Case Facts: P was an employee of D and was fired.  P brought suit against D because she stated that the Company had a progressive discipline policy which was used and encouraged to be used by members of the Company, even though the employee manual stated that P was an at will employee and that she could be terminated.  P argued that the Company's actions overrule this policy and raises an issue of fact as to whether the Hospital intended to modify the employment relationship between P and D.  The trial court granted a motion for summary judgement stating that there was no triable issue of fact as the employment policy stated that P was an at-will employee.  P appealed.

 

Issue: Was the presence of the progressive discipline policy in the policies and procedures manual, coupled with the Company's use of this policy with respect to employment issues, (i.e. course of performance) sufficient to negate the express terms which state that D reserved the right to terminate P as she was an at-will employee.

 

Holding & Rationale: Maybe, the appellate court ruled that the behavior of D as laid out in brief submitted to the appellate court raised an issue of fact which should be litigated to determine whether the disclaimer was negated. The presence of the progressive policy in the manual; the embracement of the policy by the company's employees; the lack of evidence to support that terminated employees have been excluded from the progressive policy were issues leading to the reversal.

 

Illusory Promise vs. Modification Argument for This Case: If P argued that the agreement was illusory because the employer reserved the right to change behavior, the result would be an unenforcable contract and then P would need to establish that the contract between the parties was based upon performance.  If she argues waiver or modification, she can effectively change the contract and enforce the agreement.  Waiver/Modification is a better argument.

 

Example of waiver/modification
Case Facts: Contract calls for one shipment of goods each month for 12 months.  Goods to be delivered by the first of the month.  If not delivered by then, buyer may terminate the contract. Goods are delivered 5 days late for five consecutive months.  Buyer accepts the goods and doesn’t complain. On month 6, goods are again delivered 5 days late.  Now buyer rejects and tries to terminate the agreement.  Should that be allowed?

 

Issue: Should buyer be allowed to insist on timely delivery in the future?

 

Holding: The seller could likely establish that the failure to act was a waiver and potentially, if his delivery schedule changed based upon the reliance of this waiver, the buyer may not be able to enforce the delivery schedule.  Could also argue that there maybe was a modification of the contract which would require mutual assent to revise.

 

1. Puffing vs. Warranty (implied terms)

 

Questions to Ask
1. Is the statement "part of the basis of the bargain"

2. Is the statement of "mere opinion"?  If so, not an express warranty

 

Factors to consider:  
1. Status of the parties (relative to knowledge of the goods), 

i. If the seller is a merchant, then their statements are likely actionable.  If a non-merchant, then it is not as likely that warranties are actionable.

2. Definiteness of the statement, 

i. "only a foolish person or a lawyer says something is puffery without looking at the statement in context
3. Goes to quality of the goods, 

4. Nature of the defect, 

5. Nature of the goods, 

6. Harm done, 

7. Written or oral?

 

UCC 2-313: Express Warranties by Affirmation, Promise, Description, Sample

· Express warranties by the seller are created as follows:

· Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain 

· Any description of the goods which is made part of the basis of the bargain 

· Any sample or model which is made part of the basis of the bargain.

· Not necessary to use the words warrant or guarantee.

· Express warranties apply to the dickered aspects of the individual bargain.

· Vagueness of expression, indefiniteness and uncertainty as to any of the essential terms of an agreement, have often been held to prevent the creation of an enforceable contract.

 

Relevant Cases:

 

Abrams v. Illinois College of Podiatric Medicine

Case Facts: P was a student at D who was ultimately dismissed from the school for poor performance.  P sued for breach of contract because the college was apprised of his learning difficulty and they said "he should not worry, that everything would be done to assist him, including figuring out a way to help him.  In response, the school provided a reduced course load the next semester, but he said that was insufficient.  He also stated the student handbook which stated "it is desirable for a teacher to meet with a student" was a contract as well which was breached.

 

Issue: Were the statements made orally, or within the handbook, sufficiently definite and certain such that they would amount to an enforcable contract?

 

Holding: No, a binding and enforceable oral contact cannot arise unless the terms of the alleged agreement are sufficiently definite and certain.  It is not even though that they have actually agreed, if their expressions, when interpreted in the light of accompanying factors and circumstances, are not such that the court can determine hat the terms of that agreement are.

 

Carpenter v. Chrysler Corp

 

Case Facts: P bought a car from D.  The car was to be used by his daughters.  When attempting to test drive the car, it would not start and the salesman attributed the issue to a dead battery.  P drove off with one of the two cars he bought and D said they would fix the car.  Prior to selling the car, D stated that the car was "a new car, reliable, can count on it."  Before picking up the car, D made several mechanical changes to the car including the steering and other issues and did not tell P when he picked up the car.  The car ultimately was terrible and had numerous issues.  P sued D for breach of express warranty and the trial court issued a new trial in favor of D.  P appealed.

 

Issue: Were the statements by the salesman a "description of the goods which is made part of the basis for the bargain such that an express warranty was provided?

 

Holding: Yes, the evidence supports that the actions performed by D without P's knowledge gave rise to a material misrepresentation of fact such that there was a breach of an express warranty. 

If they just said "its good, its reliable", then there would probably be no express warranty breach as it was just an opinion.

 

Scheirman v. Coulter

 

Case Facts: D attempted to buy cookware from P.  P stated that "the cookware could not be purchased in retail stores and could never be purchased at discount prices because it was only available from a distributor."  She ultimately ended up buying the Royal Queen cookware package and paid 457.15.  D walked into dillards shortly after the sale and saw the cookware for 99 dollars.  After notifying the seller of her observations, she defaulted on the purchase.  P sued D for recovery under the contract.  

 

Issue: Were the statements made by P express warranties and if so, were they breached.

 

Holding: No. The buyer stated that there was a breach of express warranties due to the fact that he said that there would be no discounts and it was only available through a distributor.  However, the appellate court ruled that the issue of express warranties is for the trier of fact and the trial court ruled that there was no express warranty by the seller.  

 

Takeaway: "Express warranties relate to the conformity of goods and consider their quality, character, or condition.  An affirmation of the value of goods, or a statement purporting to be merely the seller's opinion or commendation does not constitute a warranty."  In order for an express warranty to exist, there must be an absolute assertion understood by the parties pertaining to the merchandise sold."

 

1. Inchoate Agreements - Agreements to Agree (implied terms)

 

Issue Spotting: Contracts when some but not all terms have been agreed to

 

Framework:
1. Have the parties agreed on enough terms for the court to enforce an agreement?

2. Which terms are left open?

i. Complexity introduces issues and there are too many terms to interpret here to enforce the agreement.

3. How easy or appropriate is it for the court to fill any gaps?

4. Are parties acting in good faith?

 

Statutory Definitions Related to Inchoate Contracts:
Restatement 33 (Certainty): terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy

 

UCC 2-204 (Formation in General):

1. A contract can be made in any manner sufficient to show agreement, including conduct by parties which recognizes a contract

2. An agreement is sufficient to be enforced even though the moment of its making is undetermined

3. Even though some terms are left out of the contract, a contract doesn’t fail for indefiniteness if PARTIES INTENDED TO MAKE A CONTACT and there is REASONABLY CERTAIN BASIS FOR GIVING AN APPROPRIATE REMEDY
 

Statutory Definitions for Gap Fillers:
UCC 2-305: Open Price Term

1. A contract can be enforceable, if parties so intend, even though price is not settled.  If this is the case, price is a reasonable price at deliver if:

i. Nothing is said as to price

ii. The price is left to be agreed by the parties if they fail to agree

iii. Price to be fixed to market or standard set by a third party which is not yet determined

2. Price to be fixed by buyer or seller must be done in good faith

 

UCC 2-309 (Absence of Specific Time Provisions)

1. The time for shipment or delivery or any other action under the contract shall be reasonable

 

Relevant Cases

 

Cottonwood Mall Company v. Sine (Not enough terms to enforce)

 

Case Facts: D occupied a bowling alley in P's building.  The lease was coming to a culmination in 2 years and D reached out to P to renegotiate the lease.  P stated that he would do it when it got closer to the end of the lease and they would be willing to renew the lease on reasonable terms.  Ultimately, the lease went month to month, and P raised the rent and then terminated the lease.  D didn’t vacate the lease by the termination date and P sued to recover possession and recover attorney's fees.  D counterclaimed seeking to enforce the oral promise of renewal upon reasonable terms.

 

Issue: Were the oral agreements made between P and D, which stated that the renewal would be done based upon reasonable terms closer to the termination date of the lease, reasonably certain such that they would be enforceable.

 

Holding: No. Restatement 33 states that the terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.  In this situation, there were no terms hashed out and therefore, it would almost be impossible to enforce this agreement.  Therefore, it is not enforceable.

 

Berrey v. Jeffcoat (enough terms to enforce)

 

Case Facts: P leased a space from D which was a restaurant.  In the lease, there was a provision which allowed P to exercise the option to extend the lease provided 90 days notice was given to D and the lease should continue with the same T&C's provided that there is an adjustment for the price.  P exercised that right, but D replied in stating because you haven't paid June rent, you are in default.  However, if you make your payments current, we will consider renewing for a 10% increase.  P stated that the failure to pay resulted from charges incurred by P on behalf of D which needed to be made to the property.  Ultimately, there was no agreement between the parties and D sued P for forcible entry and detainer.

 

The trial court ruled that the option could not be exercised because (1) the right to renew was conditioned on the lessee being current in rent and (2) the parties didn’t agree to a rental term for the renewal period.

 

Issue: Was the absence of an agreement of the price from the new agreement sufficient to preclude the formation of the lease.

 

Holding: No, since the parties agreed at lease inception that the option term, among others, would be renegotiated at the time the option was exercised, the absence of definitiveness of this fact does not preclude the formation of a new agreement.

 

Difference from Hoffman: Maybe some bad faith, the option agreement shouldn't become illusory if supported by consideration, agreement says price to be determined later if exercised so that doesn't preclude.

 

Hoffman v. Red Owl Stores, Inc. (not enough to enforce, but estoppel is warranted)

 

Case Facts: P was an individual who was attempting to franchise a grocery store from D.  In preparation for the store construction and build out, P sold his bakery, sold his grocery store, exercised an option to buy property, lined up financing, and moved his family.  The deal only fell through because D stated that the financing from the father in law must be a gift, which basically removed him from the capital stack.  When P didn't want to go along with this structure, D, basically walked away from the offer.  P sued under breach of defendants representations and agreements.  

 

Issue: Was the absence of an agreement of essential factors necessary to establish a contract between P and D sufficient to preclude P from arguing promissory estoppel.

 

Holding: Limited terms regarding material aspects of the contract renders this agreement not enforceable.  Can't find a remedy for this agreement.  No, restatement 90 states that all that is necessary is to (1) have a promise made by the promissory to the promisee which would reasonably induce action by the promisee (2) the promisee does act in reliance on the promise made by the promisor and (3) enforcement is necessary to prevent injustice.  Leading on conduct led to the decision of estoppel.  Need to look at the totality of the situation. Red owl is a merchant, hoffman is a consumer.  Court is going to protect the consumer.

 

Quasi Contract for this contract?: Can't establish quasi contract here because you can't say that Hoffman provided has conferred any unjust benefit to red owl, even htough he had a reasonable expectation of compensation.

 

Dursteler v. Dursteler (not enough to enforce, but quasi contract is warranted)

 

Case Facts: Seller sold a mink farm to buyer.  Buyer paid 10K as a down payment and resulting from this, the buyer moved to the ranch and the seller moved away.  Buyer and seller agreed to setup a partnership in order to run the farm in the interim period immediately after the sale to transition the farm.  Complications began and there were issues as to how to get food for the farm, and how to segregate pre partnership and partnership activities.  Ultimately the trial court ruled that the contract was not enforceable because it was not complete, definite, certain in all its material.  Nor did the contract have terms which were capable of being reduced to certainty.  For this reason, there was no contract that could be enforced.

 

Issue: Despite the absence of an enforceable contract, were benefits conferred to one party or another such that a quasi-contract should be enforced.


Holding: yes

 

Rationale: The payment of $10K, along with the payment of feed by the buyer represented tangible benefits which were provided to the buyer even though a contract was not present.  Thus, they should be sent back to the buyer to prevent injustice. 

· Not asking how much money was spent, rather ask how much was the other party enriched.

 

1. Implied Warranties

 

a. Implied Warranty of Merchantability  - 2-314

· Goods are fit for the ordinary purposes for which such goods are used

 

a. Implied warranty of fitness for particular purpose 2-315

· Where seller has reason to know any particular purpose for goods, and the buyer is relying on seller's skill or judgement to select goods, there is a warranty that the goods should be suitable for such purpose.

· Ex. Buying exterior paint from home depot.

 

a. Implied warranties can be disclaimed, but it must be conspicuous and stated in an agreement 2-316

· Sold as is, with all faults

 

1. Implied Covenant of Good Faith and Fair Dealing (UCC 1-201(b)(20)

 

Good Faith Definition from the UCC: Honesty in fact and the observance of reasonable commercial standards of fair dealing

 

· In all contracts

· Will only be imposed in certain situations

 

Good Faith Requirements
1. The implication must arise from the language used or it must be indispensable to effectuate the intention of the parties

2. It must appear from the language used that it was so clearly within the contemplation of the parties that they deemed it unnecessary to express it

3. Implied covenants can only be justified on the grounds of legal necessity

4. A promise can be implied where it can be rightfully assumed that it would have been made if attention had been called to it

5. There can be no implied covenant where the subject is completely covered by the contract.

 

a. Termination Clauses:
i. Courts might interpret such a clause to say “Party X may terminate this contract at any time provided that it acts in good faith in doing so” in franchise agreements, insurance contracts, employment contracts and partnership agreements.

1. Reason: Each of the relationships described above have a merchant and a consumer generally.  The court is going to impose that covenant to protect the "small guy"

 

a. Good Faith v. Best Efforts

· Need to look out for the other side.  That differentiates good faith from best efforts.  From honest behavior to looking out.

· Use industry standards to determine whether best efforts have been fulfilled.  Example: Expert witnesses

 

Relevant Cases:

 

Brewster of Lynchburg, Inc. v. Dial Corp

 

Case Facts: Brewster was a supplier to Dial which manufactured bottes which were used by Dial in the manufacturing of various liquid products.  Historically, Dial had manufactured the bottles in-house, but once they started reviewing the economics of their businesses, they closed the bottle manufacturer which was in Maryland.  Because it was too expensive to ship from another plant to Salem, VA, Dial entered into a contract with Brewster.  Initially, there was dispute regarding minimum order quantities in the contract (brewster wanted the assurance and dial did not want to provide).   Brewster also wanted to include a cancellation which stated that cancellation can only occur on the anniversary date of the contract.

 

Oral agreements occurred where the terms were hashed out and both parties sent forms which conflicted.  Ultimately, Brewster started production and shipping to Dial.  Three months after the inception of the contract, dial closed the plant in salem and stated it would terminate the contract in 90 days.  Brewster brought suit against dial and the district court granted a motion for summary judgement in favor of dial for the cancellation 

 

Issue: Was Dial's decision to cancel the contract breach the output provision in the contract for Dial's behavior was not in good faith?

 

Holding: No,  While a buyer may not increase its requirements by an unreasonably disproportionate amount, it may reduce its requirements to any amount, including zero, so long as it does so in good faith.  Because the business was already in the "special division" which was being monitored for profitability, a subsequent decision to close the plant, and therefore cancelling the contract, is not acting in bad faith.  That is, there was a legitimate business decision for doing so.

 

Drafters are not concerned with a reduction of volume to zero so long as it is in good faith.  The concern was that one party would take advantage of price appreciation for a product and put the other party to the contract in an unfavorable position.

 

Third Story Music v. Waits

 

Case Facts: Third Story Music was a production which owned the rights to the musical output of Tom Waits.  To distribute the music, P and D entered into an agreement with Warner which basically provided Warner the rights to do or not do as they please with the music in any medium now existing or hereafter arising.  The Musician wanted to make a label with a sister Company of Third Point and asked Warner for their approval since they had the exclusive rights.  Warner said sure, but they need approval from the Musician.  Musician said no.  P brought suit against Warner for contract damages based upon breach of the implied covenant of good faith and fair dealing.  

 

Issue: Was there a breach of the implied covenant of good faith for this contract?

 

Holding: No, the fifth requirement for imposing the implied covenant of good faith states, "there can be no implied covenant where the subject is completely covered by the contract."  In this case, there was a contract which was made between two parties in good faith.  Further, for the promise to provide music, the promisee provided cash consideration at singing plus the promise to market the material in the future.  As this is a legally binding contract where the subject is completely covered, the court is not going to step in to rewrite the agreement to include the restructure the provisions such that it benefits another party.  The agreement was entered into in good faith by the parties.  The fact that one party doesn't like the agreement does not mean that the implied covenant should be introduced.

 

CONTRACT DEFENSES
 

1. Duress

Economic Duress Requirements:

i. An improper threat (e.g. threat not to perform a contract in bad faith)
1. Crime or a tort; threat of prosecution; threat of lawsuit made in bad faith; threat breaches duty of good faith
2. Threats are improper if the resulting exchange is not on fair terms
a. Act would harm recipient and significantly benefit other party
 

i. No reasonable alternative
· There is a general rule of contract law which states "parties should be able to take steps which mitigate their losses".  Applying this principle to the case, if there are reasonable alternatives that the party experiencing duress could have taken, they should have acted in such manner.  If there are no reasonable alternatives, the duress doctrine provides a party the ability to unwind a contract.
 

1. Statute of Frauds

 

Big Picture: Statute of frauds is a statute which mandates that certain contracts be evidenced by writing. This is not to say that contracts within the statute of frauds need to be in writing, rather, there needs to be evidence in a sufficient writing which supports the agreement between the two parties.

 

a. Three functions that the Statute of Frauds Serves:

i. Evidentiary Function: A writing of the contract provides evidence that a contract was formed.

ii. Cautionary Function: A party who signs a written contract has probably been more cautious about entered into it than one who simply makes an oral promise.

iii. Channeling Function: A writing also indicates that the parties intended to be bound, thus channeling contracts into written form.

 

a. Three questions to ask for each contract

i. Is the contract within the statute of frauds?

ii. Is there a sufficient writing?

iii. If not a sufficient writing, is there an exception?

 

a. Which contracts are subject to the requirements of the statute of frauds:

i. Contracts which cannot be performed within one year

1. Does contract contain a promise that by its terms CANNOT be performed within one year.

 

a. Contrast the contract to perform hospice services for 5 years and for the life of an individual.  

i. Since the individual can die within a year, the contract can be performed and therefore, the statute of frauds does not apply.  Alternatively, the other contract by its terms cannot be completed in one year and therefore is subject to the requirements in the statute of frauds.

 

a. Contrast promise to employ someone for five years to promise to employ someone for five years unless there is good cause for termination.

i. The latter can be performed in one year, the former cannot

 

a. If there is a possibility that such a discharge or excuse may occur within a year, this is not a possibility that the contract will be performed within a year, even if the excuse is documented in the contract.  Thus, these contracts are still within the scope of the Statute of Frauds.

 

i. Contracts for the purchase and sale of land and long-term leases greater than one year.

ii. Contracts for the sale of goods in excess of $500.00

 

a. What is required by the "sufficient writing requirement"

i. Restatement requirements

1. Signed by the party to be charged

a. Restatement 135: Where a memorandum of a contract within the Statute is signed by fewer than all parties to the contract and the Statute is not otherwise satisfied, the contract is enforceable against the signers but not the others.

2. Essential terms with reasonable certainty 

3. May consist of several writings, as long as one is signed and the others clearly relate to the same transaction

 

i. UCC requirements (more liberal than Restatement requirements)

1. Signed by the party to be charged (or received by merchant who does not object under 2-201(2))

2. Evidences a contract

3. Not enforced beyond quantity stated in the writing

 

Things to remember for Restatement:

1. Even if the sufficient writing which evidences the contract has been lost, if someone can swear to its existence, then the SOF will have been deemed to be satisfied.

2. With regard to the signature, all that is required is "an intent to authenticate"
· Can a check satisfy the SOF

· Yes, it reinforces the dollar value and price and that is enough to satisfy the requirement.  Also the document has a signature

· In general: Not a lot is required to meet the SOF written evidence rules.

a. Statute:

i. UCC 2-201: 

1. Contracts for the sale of goods for the price of $500 or more is nor enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.

 

A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods show in such writing.

 

1. Between merchants, if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received.

 

1. A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable:

 

a. If the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller's business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacturing or commitments for their procurement.

 

a. If the party against whom enforcement is sought admits in his pleading or testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted.

 

a. With respect to goods for which (1) payment has been made and accepted or (2) which have been received and accepted.

 

Relevant Cases:
 

Case Name: Burton v. Atomic Workers Federal Credit Union
 

Case Facts: P was employed by D as an executive secretary to the manager.  Once her manager was replaced, she was demoted after 19 years of employment and 1 month after her demotion, she was terminated.  P filed suit against her employer stating that the termination violated an employment contract, express or implied, because it went against representations made to her that she would not be fired without just cause until she was 65.  The trial court ruled in favor of P and stated that an employment contract existed between the parties, the credit union was estopped from asserting a contract of at-will employment, and D breached the contract.  D's argument at trial was that the purported contract violated the statute of frauds and therefore was not enforceable however, the judge refused to issue those instructions to the jury.

 

Issue: Was the oral employment contract between P and D subject to the statute of frauds?

 

Holding: Yes, the possible termination by death does not remove the five year covenant in this case from the statute of frauds.  Therefore, the trial court erred in not instructing the jury of the statute of frauds requirement and the case was remanded to the lower court to determine whether D should be estopped from asserting the state of frauds defense.  Further, the court rules that the partial performance of the contract does not eliminate the statute of frauds requirement.

 

Dissent: The dissent cites a case which states that the termination of a contract based upon a contingency which may occur within a year is not within the statute of frauds, even though the contingency may not occur until a month after.  The dissent points to the fact that this practice of enforcing oral agreements between employers and employees does not follow the manner in which business is conducted and therefore should not be the precedent going forward for this matter.

 

Case Name: Hoffman v. Sun Valley Co., Inc.
 

Case Facts: P and D were negotiating a contract for the sale of property.  There were some oral discussions which ultimately resulted in the agreement of terms between P and a broker for D.  In response to these oral agreements, P sent a memo to D outlining the terms of the sale, along with a $5K check to D and stated that the agreement was subject to approval by another party of P.  Subsequently, D prepared a deed of trust, prepared the lot sale agreement and gave those documents to P; however none of the documents were executed by D.  Later, D notified P that the property was no longer for sale and P sued for specific performance or damages.  D asserted that the statute of frauds was not satisfied and therefore the oral agreement was not enforceable.

 

Issue: Was the oral agreement, memorandum, negotiation of the check, and delivery of agreements by D's attorney's to P sufficient to satisfy the statute of frauds requirement.

 

Holding and Rationale: No, the terms of the agreement did not clearly lay out all the terms of the agreement such that each party knew with reasonable certainty the promises made and what would need to be performed to satisfy those promises.  Further, the agreement was not signed by the parties to the contract.  One example of an excluded term that the court pointed to was the payment terms.

 

a. UCC Merchant Exception

i. Between merchants

ii. Confirmation sent within reasonable time

iii. Satisfies 2-201(1) against sender

1. That is, the Statute of Frauds defense cannot be raised against the sender.

iv. Party receiving has reason to know its contents

v. No written notice of objection given within 10 days after receipt

 

General notes regarding the UCC Statute of Frauds Merchant Exception

i. Merchants have an obligation to read mail, thus if it just sits in the recipients mail, there is a presumption that it was received.

 

Relevant Cases:
 

Case Name: Bazak International Corp v. Mast Industries
 

Case Facts: P and D entered into an oral agreement to purchase textiles.  In response to the oral agreement, P send D five Pos which summarized the agreement and were explicitly in reference to a prior agreement.  Both parties were merchants and the Pos were sent in a reasonable time after the oral agreement.

 

Issue: Can the statute of frauds successfully be invoked for this contract between two merchants in which a written confirmation sent from the buyer to the seller was not also signed by the seller.

 

Holding: No, so long as the parties are both merchants, the writing was sent in a reasonable time after the alleged agreement, it was received by someone who knows what the documents relate to, and no written objection was made, the merchant exception to the statute of frauds applies.

 

a. Exceptions to the Statute of Frauds Requirement

i. Admissions: 2-201(3)(b)
1. If the party being charged admits there is a contract, then SOF cannot be raised as a defense

 

i. Partial Performance:  Jolley, 2-201(3)(a)©

1. If the contract is for the order of custom products generally available to a specific customer, it likely corroborates the contract
2. If payment is made, received, and accepted
 

i. Reliance:  R.2d 139

1. If promissory estoppel is present, this would preclude the availability of the statute of frauds as a defense.

2. In regard to the UCC, where the topic of reliance is absent, since, general principles of law and equity supplement the UCC, this is how they bring estoppel into the argument 

· MINORITY VIEW: Since 2-201 does not mention estoppel, it can't be used - minority view

 

1. In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:

a. The extent to which the action or forbearance corroborates evidence of the making and terms of the promise or the making and terms are otherwise established by clear and convincing evidence

 

i. Promissory Fraud

1. Can have a tort of promissory fraud

2. Someone makes a promise with no intention of keeping it.  You do not need written evidence to enforce the promise.

 

Relevant Cases:
 

Case Name: Allied Grape Growers v. Bronco Wine Company.
 

Case Facts: P entered into a contract with D to supply grapes which would be used by D to create wine.  In addition to a written contract, there was an oral contract to deliver 850 tons of a certain type of grape.  Bronco accepted one delivery and paid for that delivery, but then rejected the remaining orders.  Allied sued for breach of contract and D raised the defense that the UCC only limits the buyers obligation to make payment under an oral agreement for those goods which have been received and the remainder of the contract is unenforceable due to the statute of frauds requirement.   Allied argued that partial performance of the contract removes the contract from the statute for frauds requirement and is therefore enforcable, however, California case law does not support this assertion.  The court ultimately ruled that Bronco's argument was correct, however, if promissory estoppel is present, this would preclude the availability of the statute of frauds as a defense.

 

Issue: Is promissory estoppel present in this matter such that the statute of frauds cannot be raised as a defense.

 

Holding and Rationale: Yes, D's oral promise to purchase a certain amount of grapes induced P to engage in the act of switching the buyer on their supply contract.  Further, when D cancelled the contract, injuries resulted which indicate the presence of promissory estoppel and therefore, the stature of frauds defense cannot be raised.

 

a. Modifications with Regard to the Statute of Frauds Requirement

1. If contract as modified is within the statute of frauds, written evidence is required (R.2d) 

 

1. Keep in mind that an oral agreement which is followed through on can serve as a waiver under 2-209(5), thus under scenario 1 above, the original agreement was waived but not modified and therefore, the written evidence is not necessary to enforce the oral modification.

 

1. Only time you need written evidence of a sales contract is if the quantity is increased (UCC isn’t clear on this)

a. Statute of frauds exceptions are available in the event there isn’t a writing (e.g. reliance)

 

a. Are no oral modifications clauses enforceable

1. Common law:  Not enforceable

 

1. UCC:  Enforceable, unless there is reliance on the modification 2-209(2)(4)(5)

 

Relevant Cases:
 

Case Name: Wixon Jewelers, Inc. v. Di-Star, LTD.
 

Case Facts: P was a local retailer and D was a diamond distributor.  D entered into an exclusive agreement to distribute the diamonds in the Minneapolis area so long as P purchased $2500 per month.  There was no end date on the contract.  P only made the minimum buy twice in about a year and D stated that another retailer would be included in the distribution network because P didn't meet the minimums.  P sued D for lost profits under the premise that there was an oral agreement which stated that the purchases just needed to be $30K for the year.   D argues that amendment is subject to the statute of frauds and since it wasn’t in writing, it's not enforceable.

 

Issue: Are modifications to agreements which exceed $500 subject to the statute of frauds?


Holding: Yes.

 

Case Name: Wagner v. Graziano Construction Company
 

Case Facts: P was a subcontractor to D and they entered into an agreement to paint a shopping mall.  The agreement stated that all modifications needed to be in writing.  D asked P to perform extra work.  P attempted to get it in writing, but his supervisor said that isnt necessary and they'll settle up later despite the terms in the contract.  When time came for payment, D stated that it wasn’t written and agreed to.  P sued and the trial court sustained a motion by D for a demurrer.  P appealed to the appellate courts stating that the statements by the supervisor was a waiver of the term in the contract.

 

Issue:  Even when an agreement states that there can be no oral modifications to an agreement within the scope of the statute of frauds, can course of performance by the parties to the contract waive such a provision?

 

Holding: Yes the court rules that despite the provision, if the actions stated by P are true, than the parol evidence rules will allow a jury to determine whether the agreement was in fact modified orally.  DOES THE STATUTE OF FRAUDS APPLY FOR THIS MOD?  THEY SAY IT CAN BE AMMENDED ORRALLY BY MEANS OF A WAIVER, BUT DOES THE SOF STILL APPLY
 

 

1. Parol (oral) Evidence Rule

 

Big Picture: When two parties have made a contract and have expressed it in a writing to which they have both assented as the complete and accurate integration of that contract, evidence, whether parol or otherwise, of antecedent understandings and negotiations will not be admitted for the purpose of varying or contradicting the writing.

 

a. General Notes:

1. While parol means oral, this doctrine will bar admission of written documents as well which contradict the written contract

2. Parol evidence rules does not bar admissions of modifications

a. However, modifications may be subject to the statute of frauds and therefore, the modification may not be enforceable if the requirements of the statute of frauds are not met.

3. The party which is introducing parol evidence is often the one which is trying to modify the agreement top et something to go their way.

a. Policy reason for this doctrine: Distrust of juries and oral agreements

b. People shouldn’t be able to introduce past shit into an agreement which is final

4. If written evidence contradicts the terms in the written contract, it does not matter whether the agreement is partially or completely integrated.  The evidence will not be admissible.

5. Parol evidence is admissible to explain ambiguous terms.  California and the Restatement reject the “plain meaning rule.”  Question is whether the offered evidence is relevant to prove a meaning to which the language in the written contract is reasonably susceptible?  

6. Parol evidence is admissible to prove consistent additional terms, provided that the written contract is not completely integrated. Question is whether the parties might naturally have had a side agreement under the circumstances.  Under the UCC, evidence of the terms would be admitted unless the parties “certainly” would have included them in the written contract.

 

a. Questions to ask when parol evidence appears

1. Written contract?

2. Evidence of prior agreement or contemporaneous oral agreement?

3. Is written contract intended to be final with respect to terms in the writing (i.e. partially integrated)?

 

If answer to all three questions is “yes”, parol evidence rule might bar admission of additional evidence.

 

a. Partial v. Complete Integration

1. Written contract partially integrated:  evidence of prior agreements or contemporaneous oral agreements that contradict the writing is excluded (unless exception)

 

1. Complete integration means the writing is intended “as a complete and exclusive statement of the terms of the agreement” (i.e. no side agreements)

 

1. If complete integration, evidence of all prior agreements and contemporaneous oral agreements is barred, even if terms are consistent with writing (unless exception)

 

a. Factors in determining partial or complete integration

a. Detail of the contract

b. Sophistication of the parties

c. Existence of a “merger clause” (i.e. all terms of the agreement are in the writing)

d. Industry practices (do parties leave things out of written contracts?)

e. Is the contract a pre-printed form? (more likely to have side agreements)

 

a. Which Terms can be Admitted?

1. Express terms

2. Course of performance

3. Course of dealing

4. Implied terms

 

Note: Trade usage is not a verbal understanding, thus it is not precluded by the parol evidence rules

· When a contract is silent to the terms of the contract, evidence which provides context which can support the commercial purpose for the contract is appropriate to provide to the trier of fact in order to arrive at a just conclusion.

 

Relevant Cases:

 

Case Name: W.W.W Associates, Inc. v. Giancontieri
 

Case Facts: P entered into a contract with D to purchase a piece of real estate.  IN the contract, there was (1) a merger clause which effectively stated that the agreement expresses prior understanding and agreements and expresses their full agreement (2) allows for each party to unilaterally termainate the agreement if certain litigation facing D was not wrapped up by June 1, 1987 and (3) buyer had the option to terminate within 10 days of closing and they had the option to terminate if seller did not provide permits for 50 senior housing units.  The litigation was not wrapped up and on June 2, 1987, defendant terminated the agreement.  Seller brought suit saying that the purpose for the provision which allowed the unilateral right to cancel after 6/1/19 was really provided for the benefit of the seller because the pending legal action may have precluded P from obtaining financing.  D did not respond to this statement, but rather they stated that summary judgement should be issued because the term of the agreement was unambiguous.  Trial judge granted motion for summary judgment, appellate court reversed and ordered specific performance.

 

Issue: Should the external evidence presented regarding the termination provision be considered in this matter when the contract's cancellation clause was unambigious and further, the contract also had a merger clause?

 

Holding: No, an analysis that begins with consideration of extrinsic evidence of what the parties meant instead of looking first to what they said and reaching extrinsic evidence only when required to do so because of some identified ambiguity, unnecessarily denigrates the contract and unsettles the law.

 

Case Name: Scott v. Wall
 

Case Facts: D entered into a contract to sell a restaurant to P conditioned on the fact that D could obtain a 3 year lease by the closing date.  D was unable to enter into a lease, but since P was eager to do the deal, P stated that he would return the security deposit and release D from the obligations due under the promissory not if in fact he could not get the lease negotiated.  D agreed to this and the documents, including the promissory note were signed.  D ulitmately was unable to get a lease and P sued to recover the full amount due under the promissory note.  The trial court ruled in favor of P and D appealed.

 

Issue: Is the admission of extrinsic evidence appropriate when it shows a condition which was necessary to occur in order for the transaction to be consummated.

 

Holding: Yes, when conditional delivery is at issue, parol evidence is admissible to detemrine whether the instrument ever became a binding obligation.

 

Case Name: Masterson v. Sine
 

Case Facts: P was the owner of a piece of property and conveyed the property to D along with the option to purchase back the property for the amount paid in the initial conveyance.  P ultimately went bankrupt and the trustee of the estate attempted to sue D in order to obtain the option to purchase the piece of property from D, which would likely be undervalued if the estate was going after it.   During the trial, parol evidence was introduced to clarify the amount which would be paid for the option, as well as the calculation for additions less depreciation expense.  The trial court admitted the entrace of other parol evidence which stated that the option was not assignable to anyone outside P and D's family and therefore, it could not be obtained by the bankruptcy trustee.  Thus, the trial court ruled in favor of D, but P appealed on whether the additional parol evidence should have been introduced.

 

Issue: Can parol evidence of a collateral agreement be entered into a trial when it is unclear whether the parties intended the contract to be complete.

 

Holding and Rationale: Yes, so long as the parties would have agreed to the terms mutually at contract inception of the original agreement.

 

a. Exceptions to the Parol Evidence Rules

1. Contract not even partially integrated

2. Condition precedent: conditions precedent to a written contract are always admissible, even if a merger clause is present

a. Restatement 217: Where the parties to a written agreement agree orally that performance of the agreement is subject to the occurrence of a stated condition, the agreement is not integrated with respect to the oral condition. 

3. Consistent additional term (not completely integrated)

4. Ambiguity

5. Course of perf., course of dealing, trade usage

6. Misrepresentation

7. Mistake (scrivener’s error) (reformation)

a. The parol evidence rule is not applicable in suits for rescission or reformation of contracts.  The extrinsic evidence is not admitted to contradict the written instrument, but to show that the final writing did not reflect the true agreement of the parties.

b. Requirements for Reformation/Mistake

a. One of the parties to the transaction must show:

i. An instrument representing an antecedent agreement which should be reformed, 

ii. Mutual mistake or mistake by one party and inequitable conduct on the part of the other which results in an instrument that does not reflect what either party intended

iii. Proof of these elements by clear and convincing evidence

c. Remedy is reformation by a judge

 

Relevant Case:
 

Case Name: Columbia Nitrogen Corp v. Royster Co. (Parol Evidence Exception: Course of perf., course of dealing, trade usage)

 

Case Facts: P is a producer of nitrogen and D is a produces or mixer fertilizer.  Generally, P's products are an input into D's products.  P and D entered into a contract for D's sale of a minimum of 31,000 tons of phosphate each year for three years to Columbia with an option to extend the term.  The contract stated the price per ton, subject to an escalation clause dependent upon production costs.  Phosphate prices then plunged and P only ordered part of the scheduled delivery amount.  D sued for breach of contract and the trial court awarded a judgement in favor of D.  In the trial court, the judge hled that certain information regarding usage of trade should be excluded from the trial as the terms in the contract were unambiguous.

 

Issue: If evidence, which establishes usage of trade practices, provides evidence which can supplement the contract, is admission into the trial appropriate even when the contract is unambiguous.

 

Holding: yes, course of dealing and trade usage are not synonymous with verbal understandings, terms and conditions.  UCC 2-202 draws a distinction between supplementing a written contract by consistent additional terms and supplementing it by course of dealing and usage of trade.  Evidence of additional terms must be excluded when the "court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.  No similar limitation is placed on the introduction of evidence of course of dealing or usage of trade. When a contract is silent to the terms of the contract, evidence which provides context which can support the commercial purpose for the contract is appropriate to provide to the trier of fact in order to arrive at a just conclusion.
 

Case Name: Keller v. Ao Smith Harvestore Products, Inc. (Parol Evidence Exception: Misrepresentation)
 

Case Facts: P was a farmer and D was a seller of silos.  D sold P some products and before these items were sold, there were statements, videos, and brochures which represented certain facts about the silos.  In reliance on these advertisements, P bought the silos.  When the contract was signed, there was provisions in the contract that the contract was the only agreement between the buyer and seller and no other promises would be relied on.  The silos were bad and P ultimately sued D for negligent misrepresentation.  D stated that the claim was estopped by the purchase agreement.  The trial court disagreed and D appealed.  D states that the contract was fully integrated, and therefore, information about the misrepresentation of the contract cannot be admissible into the trial.

 

Issue: When there is a claim of negligent misrepresentation, can a fully integrated agreement preclude the introduction of parol evidence.

 

Holding & Rationale: No, if there is really no right to bring forth a claim of negligent misreprentation, the contract must specifically say so.  The non-reliance provision which was in the contact did not clearly disclaim the misrepresentations made and therefore, the evidence is admissible to support the claim.

 

Case Name: Thompson v. Estate of Coffield (Parol Evidence Exception: Mistake, Scrivener's Error, Reformation)

Case Facts: P was the buyer of a mine and D was the seller of the mine.  In the sales agreement, seller included some provisions which stated that 50% of the minerals which would be extracted from the mine in the future would be subject to a royalty which would be payable to the seller.  Further, for all of the leases which had been executed by the seller previous to the purchase, the interests covered by those leases shall not vest in the buyers until the expiration or termination of the lease.  Further, if there are any extensions under those leases, they also remain with the seller.  The issue is that none of these leases were recorded for confidentiality purposes and therefore, the agreement did not reflect the substance of the agreement which was made by the seller.  Trial court rejected the parol evidence to argue to the contrary and the seller appealed.

 

Issue: Can additional evidence be admitted into a trial which provides evidence that the agreement subject to the dispute does not reflect the true intent of both parties.

 

Holding and Rationale: Yes, one of the parties to the transaction must show (1) an instrument representing an antecedent agreement which should be reformed, (2) mutual mistake or mistake by one party and inequitable conduct on the part of the other which results in an instrument that does not reflect what either party intended, and (3) proof of these elements by clear and convincing evidence, then the evidence should be admitted.

 

 

1. Contract Defense: Misunderstanding

 

Big Picture: Promises will not be enforceable if a plaintiff can show that there is a misunderstanding regarding the terms of the contract.

 

Restatement 20: Effect of Misunderstanding
1. There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and 

a. Neither party knows or has reason to know the meaning attached by the other; or 

b. Each party knows or each party has reason to know the meaning attached by the other

 

1. The manifestations of both parties are operative in accordance with the meanings attached to them by one of the parties if

a. That party does not know any different meaning attached by the other, and the other knows the meaning attached by the first party; or

b. That party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party.

a. Explained: When party 1 only knows of one meaning, and the party 2 tries to claim otherwise, but is aware of the meaning attributed by party 1, the contract will be enforced pursuant to the meaning understood by party 1 (and party 2, but party 1 is not held to the meaning assigned by party 2).

 

General Notes:
a. Analysis is largely objective

b. Court will use parol evidence, course of performance, course of dealing and trade usage to resolve ambiguities

c. Courts will use rules of construction and interpretation 

a. contra proferentum - when one of the parties did the drafting and there is ambiguity on the term, the drafter has the burden of proof to make sure it is clear.  Thus, when there is ambiguity, there is a likelihood that the meaning attributed by the non-drafting party has a better chance of prevailing.

 

Relevant Cases:

 

Case Name: Frigaliment Importing Co v. BNS International Sales Corp

Case Facts: P was a purchaser of chicken and D was a seller of chicken.  D shipped chicken to D which was to be used for broiling, frying, and stewing.  However, P argued that the chicken sent should not be of the kind to use in stewing.  Both P and D offerred testimony at the trial to support the assertion that chicken should have included or excluded the chicken which was supposed to be made for stewing.  

 

Issue: When there is a misunderstanding, is parol evidence allowed for entry into a trial when a term listed in the contract, which is the subject of the dispute, is unclear.

 

Holding: Yes, the courts will analyze course of performance, course of dealing, and trade usage to resolve the ambiguities.  Also, the plaintiff has the burden for showing that the chicken term was supposed to be used in the narrower term and that was not done.

 

1. Contract Defense: Mistake

a. Mutual Mistake

 

Big Picture: The mere fact that both parties are mistaken with respect to such an assumption does not, of itself, afford a reason for avoidance of the contract by the adversely affected party. Relief is only appropriate in situations where a mistake of both parties has such a material effect on the agreed exchange of performances as to upset the very basis for the contract. Remedy is rescission.

 

General Notes:
· Before applying the doctrine of mistake, parties should see if the contract can be reformed, even though one of the party's performance would be more onerous had the contract been voided.

· The parol evidence rule does not preclude the use of prior or contemporaneous agreements or negotiations to establish that the parties were mistaken.

· R2d. 152 Comment B: market conditions and the financial situation of the parties are ordinarily not such assumptions, and, generally, just as shifts in market conditions or financial ability do not effect discharge under the rules governing impracticability, mistakes as to market conditions or financial ability do not justify avoidance under the rules governing mistake. 

· Policy favoring finality: don’t like undoing transactions

 

Requirements
1. Mutual mistake regarding basic assumption

2. Material

1. It is not enough for him to prove that he would not have made the contract had it not been for the mistake. He must show that the resulting imbalance in the agreed exchange is so severe that he cannot fairly be required to carry it out. Ordinarily he will be able to do this by showing that the exchange is not only less desirable to him but is also more advantageous to the other party.

3. Party trying to avoid contract must not have assumed the risk of the mistake.  

1. Risk can be allocated in a contract by saying that buyer assumes all risks, a right of inspection for a certain period, as is where is

 

Factors Relevant to the Mutual Mistake Analysis:

1. Magnitude of mistake (materiality)

2. What does the contract say?

3. Sophistication of party seeking relief

4. Business practices (return privilege?)

5. Is party seeking relief in good faith?

6. To what extent has other party reasonably relied on the contract?

7. Was party seeking relief gambling (e.g. “Storage Wars”)?

 

Relevant Statutes:
a. Restatement 152:  When Mistake of Both Parties Makes a Contract Voidable

1. Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in § 154.

2. In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise. 

 

a. Restatement 154: When a Party Bears the Risk of a Mistake

1. A party bears the risk of a mistake when 

a. The risk is allocated to him by agreement of the parties, or

b. He is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or 

c. The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so

 

Notes: 

· Risk may be allocated even though a party is consciously ignorant.   

· Even though the mistaken party did not agree to bear the risk, he may have been aware when he made the contract that his knowledge with respect to the facts to which the mistake relates was limited. If he was not only so aware that his knowledge was limited but undertook to perform in the face of that awareness, he bears the risk of the mistake. It is sometimes said in such a situation that, in a sense, there was not mistake but “conscious ignorance.”

· Risk cannot be assigned on the basis of negligence unless it rises to bad faith or conscious ignorance

 

Relevant Cases:

 

Case Name: Reilley v. Richards
 

Case Facts: P was the purchaser of real estate and D was the seller of the property.  P wanted to buy the property and build a home at the end of a cul de sac for his family.  After the home was purchased, he discovered that half the property was in a flood hazard zone which would preclude any builder from reconstructing the property.  As he believed this to be a material fact which was mistaken at contract inception, he filed a suit attempting to rescind the contract.  The trial court ruled that the fact which was mistaken was material, but the other requirement -- that a buyer not be negligent-- was not supported.  The trial court ruled this way because the buyer was an attorney and there was an escape clause which allowed for the rescission of the contract after 60 days once all the structure and quality of the soil was ascertained.  P appealed.

 

Issue: Whether rescission of a real estate purchase contract is proper when there was a mutual mistake as to the character of the real estate that was material to the contract and where the complaining party was not negligent in failing to discover the mistake.

 

Holding and Rationale: Yes, the contract can be rescinded because the nature of the property was material to the contract and the buyer was not negligent in buying the property.  While the buyer was a lawyer, he was not a real estate lawyer and wouldn’t know the intricacies.  Further, while there was an escape clause there was no duty to discover the floodplain and therefore, that wouldn't make the buyer negligent for not discovering.

 

Case Name: Woyma v. Ciolek
 

Case Facts: P was a victim of a car accident and P sued D, who was in charge of D's estate.  After the accident, P signed a waiver which released D from liability for all current and future injuries resulting from the accident in exchange for $25.  After the release was signed, a bunch of injuries occurred and P sued D and asked the court to set aside the release under the principle of mistake.  The trial court did do so and awarded P $22.5K.  D appealed.  

 

Issue: Can a contract which has been executed be undone under the principle of mistake because there was a mutual mistake regarding the basic assumption (i.e. injuries) that the contract was going to release D from.

 

Holding and Rationale: Yes, the court ruled that the absence of bargaining, the absence of any information as to the extent of the injuries, the fact that the amount paid was less than the actual amount of injuries, and the hastiness in which the agreement was signed lead to the holding.   Because the insurance adjustor only looked at current bills and did not forecast future injuries, or negotiate an amount for future injuries, the court deemed to set the waiver aside.

 

a. Unilateral Mistake

 

Big Picture: Relief will be granted where the a party actually knew (see §§ 160, 161) or had reason to know of the mistake at the time the contract was made or where his fault caused the mistake.  Relief will also be granted under the doctrine of mistake if enforcement of the contract would be unconscionable.

 

Requirements:
1. Mistake by one party regarding basic assumption

2. Material

3. Non-mistaken party had reason to know of the mistake or enforcement of the contract would be unconscionable

4. No risk assumption by mistaken party (R.2d 154)

 

Statute: Restatement 153 - When Mistake of One Party Makes a Contract Voidable
1. Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract

2. Has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if 

1. He does not bear the risk of the mistake under the rule stated in § 154, and 

a. The effect of the mistake is such that enforcement of the contract would be unconscionable, or 

b. The other party had reason to know of the mistake or his fault caused the mistake. 

 

General Notes:
· The most common sorts of such mistakes occur in bids on construction contracts and result from clerical errors in the computation of the price or in the omission of component items. 

· Materiality requires one party suffering at the expense of another.

· If mistaken party tries to claim that enforcement of the contract would be unconscionable, the mistaken party bears the substantial burden of establishing unconscionability and must ordinarily show not only the position he would have been in had the facts been as he believed them to be but also the position in which he finds himself as a result of his mistake.
· Restatement states that 25% errors in price can indicate mistakes in price which would be unconscionable to enforce 

 

Relevant Cases:

 

Case Name: Donovan v. RRL Corporation
 

Case Facts: P saw an ad in a magazine to purchase a car for $26K.  This was approximately $12K below the sticker price and upon seeing the ad, the plaintiff went to the dealership and tried to buy the car.  After the dealership told him no, he basically sued them for breach of contract and the defendant wanted to rescind the contract under the principle of unilateral mistake of fact. 

 

Issue: Was the unilateral mistake of fact made by the defendant in the advertisement sufficient to rescind the contract to purchase the car.

 

Holding and Rationale: Yes, Restatement 153 states that rescission of the contract is allowed if (1) the defendant made a mistake regarding a basic assumption upon which the defendant made the contract (2) the mistake has a material effect upon the agreed exchange of performances that is adverse to the defendant, (3) the defendant does not bear the risk of mistake, and (4) the effect of mistake is such that enforcement of the contract is unconscionable.

 

The court ruled that each of those was present.  For 3, there was an argument whether the negligence should be allowed to hold the defendant responsible for the mistake.  However, in this case, the court points that although the statute was referred to as the guiding principle, it was not meant to overrule general contract law and the dealership was not making this price for any reason in bad faith.  Further, ruling that they beared the liability would set bad precedent for innocent mistakes which puts parties at risk.

 

1. Impracticability (Stuff Happens Defense)

 

Big Picture: Performance may be impracticable because extreme and unreasonable difficulty, expense, injury, or loss to one of the parties will be involved.  While performance may still be possible, its impracticability serves as a defense which precludes enforcement of a contract.

 

Requirements:
a. Impracticable performance

b. Caused by an event the non-occurrence of which was a basic assumption on which the contract was made

c. Event not caused by fault of the party seeking excuse

d. Party seeking excuse did not assume the risk

 

Statutes:
a. Restatement 261:Discharge by Supervening Impracticability
1. Where, after a contract is made, a party's performance is made impracticable without his fault 

2. By the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, 

3. His duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.

1. The fact that the event was foreseeable, or even foreseen, does not necessarily compel a conclusion that its non-occurrence was not a basic assumption.

2. Events that come within the rule stated in this Section are generally due either to “acts of God” or to acts of third parties.

 

a. Restatement 266: Existing Impracticability
1. Where, at the time a contract is made, a party's performance under it is impracticable without his fault 

2. Because of a fact of which he has no reason to know and the non-existence of which is a basic assumption on which the contract is made, 

3. No duty to render that performance arises, unless the language or circumstances indicate the contrary.

 

Notes:
a. Increased cost alone does not excuse performance unless the rise in cost is due to some unforeseen contingency which alters the essential nature of the performance. 

b. Neither is a rise or a collapse in the market in itself a justification, for that is exactly the type of business risk which business contracts made at fixed prices are intended to cover.

c. Often this is included in a contract within a force majure clause

d. An aspect which factors into this analysis is foreseeability

i. The greater the foreseeability, the less likely that impossibility/impracticability can be raised.

ii. If something is inherently unknowable, then it cannot be a basic assumption on which the contract was made

iii. If the element creating the impracticability was so important to the contract, it should be included in the contract document.  If not, not generally a basic fundamental understanding of the contract.

e. Promissory Estoppel is another argument which can be raised when a party tries to argue
f. Contrast existing impossibility versus supervening impossibility

i. Mishara is an example of supervening v. Sunflower that was existing impossibility

ii. Where there is existing impossibility, courts will be reluctant to award impossibility because parties don’t contract on promises which are impossible to perform.

g. If contract is impossible to perform at the time the contract is made, you can argue

i. Mistake - Can argue mistake because it is a mistaken assumption upon which the contract was made

ii. Impossibility

h. Impractibility and impossibility are excuses that are used by the parties who are supposed to be providing goods, services, or an interest in real estate ("SELLERS").

 

Relevant Cases:

Case Name: Mishara Construction Co. v. Transit Mixed Concrete Corp

 

Case Facts: D was a GC and P was a sub.  D supplied concrete to a job managed by P.  D employed union workers.  There was a strike by P's employees, which were union as well, and they formed a picket line which prevented D from making many deliveries which were ordered by P.  P then went to another sub and got the concrete and sued D for the increase in price and the other reasonable expenses incurred with this change.  D said that delivering was impossible.

 

Issue: Was the admissibility of evidence showing that delivering was impossible appropriate for this case?

 

Holding and Rationale: Yes, UCC 2-615 states that performance must have become impractical and the implacability must have been caused by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made.  Thus, admissibility was appropriate.  The issue was caused by P's employees, not D's and it was a basic assumption that there would not be a strike during the performance of the contract.

 

Case name: Sunflower Electric v. Tomlinson Oil Co

 

Case Facts: P was a utility provider and D was a oil and gas company.  They entered into a gas supply contract to supply a certain amount of gas from a field, and once this contract was executed, both parties built pipelines to the pipeline itself.  Ultimately, the amount of gas promised under the contract was not delivered because the reserves had no more gas in them.  P sued D for breach of contract and D argued impossibility.  The trial court upheld the defense of impossibility but P appealed.

 

Issue: Can the argument of impossibility be raised when the promisor although having no power to prevent the contingency, has superior knowledge of it occurring.

 

Holding and Rationale: Yes, because the company was an oil and gas company, they should have known that the reserves were inadequate to enter into such a contract.  The agreement provided a guarantee and led the other party to build a pipeline.  Further, if they were to uphold the impossibility argument, this would allow for people to enter into speculative contacts and then get out of them if things don’t pan out.  

 

1. Frustration of Purpose

 

Big Picture: Under the doctrine of frustration of purpose, it is possible for a party to perform, but because of a change in circumstances it makes no sense for the party to do so.

 

Notes: 
a. Frustration of purpose on the other hand is used by a party who is purchasing the goods, services, or an interest in real estate ("BUYERS")

b. No counterpart in the UCC.  Area of law where general principles of law and equity supplement the code.

a. Must identify the purpose of the contract and figure out if it has been substantially frustrated
i. Defense can be refuted by broadly defining the contract and then stating that the broader purpose has not been frustrated
a. Good example of this case is the coronation case where the buyer of a hotel room was excused from performance because the event which was the basis for the contract was no longer.

 

Requirements:
a. Substantial frustration of principle purpose of contract caused by an event

b. Non-occurrence of event is a basic assumption upon which the contract was made

c. No fault of party seeking relief

d. No assumption of risk by party seeking excuse

 

Statutes:
 

1. Restatement 265: Discharge by a Supervening Frustration
a. Where, after a contract is made, a party's principal purpose is substantially frustrated without his fault 

b. the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made

c. His remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.

 

1. Restatement 266: Existing Frustration
a. Where, at the time a contract is made, a party's principal purpose is substantially frustrated without his fault 

b. By a fact of which he has no reason to know and the non-existence of which is a basic assumption on which the contract is made, 

c. No duty of that party to render performance arises, unless the language or circumstances indicate the contrary.

 

Relevant Cases:

 

Case Name: Chase Precast Corp. v. John J. Paonessa Co, Inc.

 

Case Facts:  P was a subcontractor to D and they had a contract to provide concrete barriers to resurface and improve two stretches of highway in Mass.  The construction began, but once it began there were angry residents who protested the contrstruction because a grass median was being removed. These citizens protested and in anticipation of a modification of the contract between D and the government, D sent a letter to P to stop producing concrete for the contract.  P did so after receipt of the letter the following days. Later, the government and the citizens entered into a settlement which provided that no additional concrete barriers would be installed.  Before production was stopped, D paid D for 1/2 of the projected total order at a price per the contract.  P incurred no out of pocket expenses as a result of the cancellation.  

 

Posture: However, P brought a suit to recover its anticipated profit on the amount of barriers called for by its orginal contract.  Trial court ruled in favor of D under the doctrine of impossibility.  P appealed and the appellate court affirmed.  Appealed once more and the supreme court affirmed under the basis of frustration of purpose as opposed to impossibility.

 

Issue: Did the fact that the citizens and the government reached a settlement which precluded the construction of the barriers introduce a frustrating event which was a basic assumption on which the contract was made?  If so, is this frustrating event a valid defense for the breach of contract by D.

 

Holding: Yes, when an event netiher anticipated or caused by either party, the risk of which was not allocated by the contract, destroys the object or purpose for the contract, thus destroying the value of performance, the parties are excused for performance.  Both parties bore no responsibility for the cancellation and the ability to complete the project was an assumption presumed by both parties.  Thus, whether the defense of frustration is valid depends on whether the contract allocated the risk to D.  The contract did not have any provisions which allocated the risk, in fact the pricing was such that they would be paid by unit as the government had the ability to decrease.  P was also a sub to the government in the past which indicates that he would have known.  Thus, the contract did not allocate the risk and the defense is appropriate.

 

1. Unconscionability

 

Big Picture: Contracts which possess clauses which "shock the conscience" will not be enforced.

 

Notes:
 

1. A judge determines unconscionability as a matter of law

2. Assessment of unconscionability is to be made at contract inception
3. Remedies available if unconscionability is present

a. Not all or nothing

b. Courts can rewrite the contract in some manner

c. Courts can change procedural elements as well

1. Advertising practices

2. Cooling off period

d. Wide leeway, courts can affect both the procedural and substantive elements

4. Once the contract is adhesive, to determine that the contract is unenforceable, it is necessary to assess whether (1) the contract or provision does not fall within the reasonable expectations of the parties, or (2) it is unduly oppressive or unconscionable.

5. Can have an adhesion contract even though some of the terms have been bargained for.  Scissor Tail Case

6. Arbitration itself will never be unconscionable but the underlying process may be

a. Because federal arbitration act permits this process

 

Requirements
1. Contract of Adhesion

2. Procedural Unconscionability: Goes to the fairness in the bargaining process

a. Sophistication of the parties

b. Inequality of power

3. Substantive Unconscionability: Goes to the fairness of the terms

 

Relevant Cases:

 

Case Name: Weaver v. American Oil Company
 

Case Facts: P was a gas station operator and D was an oil company which leased land to P.  Pursuant to the lease agreement, P would indemnify D of any liability resulting from just about any scenario, even if it was caused by D, an agent of D, whether arising from negligence or not.  Ultimately, the oil company's own employee sprayed gasoline over weaver and his assistance, causing them to be burned and causing damaged to the facilities.  P tried to sue D for damages but the trial court entered judgement holding P liable for the damages given the strong indemnity clause in the contract.  

 

Issue: Although the contract between P and D contained a strong indemnity clause, can liability be imposed upon the one who was purportedly indemnified because the contract was unconscionable.

 

Holding: Yes, in this case P was an individual who did not graduate high school and D was a corporation.  D effectively made P sign a lease which was on a preprinted form, but P did not read the lease.  Further, the indemnity clause was not titled, and printed in small font.  The court believed that when there is a knowledge gap between the parties to the contract, the burden falls on the one submitting the package in printed forms to show the other party had knowledge of any unusual or unconscionable terms contained therein.  That evidence was not present here.  The key is that individuals must knowingly and willingly indemnify liability.

 

Dissent: The dissent states that there should not be an excuse provided to parties to a contract who does not bother to read it or obtain counsel.  Further, he states that holding one party to be a guardian of the contract and accountable for him for both the advantages that he wanted to gain, as well as the risks and losses he may fail to consider.  Thus, if you have an ignorant party to a contract, then they are in a better position in the event the contract fails because they would not know that certain provisions needed to be communicated. 

 

Case Name: Graham v. Scissior Tail, Inc.
 

Case Facts: P was a music promoter and D was a Corporation wholly owned by a recording artist.  D was a member of the AF of M which was a union which included many individuals in the entertainment industry.  P and D entered into an agreement to promote four shows and to do so, they entered into a contract which was called the Form B Contract and was the standard form which was used throughout the industry by the majority of recording artists.  While there was agreement on some of the temrs, such as the hours of employment and the wage agreed upon, there was also a binding arbitration clause which stated that the arbitrator would be handled by the International Executive Board of the Federation (AF of M) or a similar board of an appropriate local thereof. 

 

Ultimately there were losses which occurred for one of the shows and there was a dispute as to who would eat those losses.  P stated that in fee splits which are 90/10 and 85/15, the artist eats the losses because the party entitled to the larger profits also bears the risk of losses.  Given the dispute, P filed an action in the court for breach of contract, declaratory relief, and rescission against all defendants.  D responded with a petiton to compel arbitration, and this petition was granted given the terms in the contract.  D tried to schedule a hearing, but the arbitrator send a letter awarding D a judgement of the full amount of losses.  P and D agreed that without a hearing, this seemed off so they rescheduled a hearing in front of the arbitrator.  Testimony was provided and there was nothing which contradicted the testimony of the trade usage suggested by these contracts.  The abirtrator ultimately awarded the same judgement.  D then filed a petition with the superior court to confirm the judgement, P filed a motion to vacate the judgement, the court awarded the judgement.  Thus, D appealed the award in the appellate court.

 

Issue: Was the contract between P and D a contract of adhesion and if so, is the contract unenforceable under the doctrine of unconscionability.

 

Holding: Yes and Yes.  A contract of adhesion is a standardized contract, which imposed and drafted by the party of superior bargaining strength, relegates to the subscribing party only the opportunity to adhere to the contract or reject it.  In this case, the contract used was a standard form which was provided by the federation and used pervasively throughout the industry. D tried to argue that there were negotiations which occurred which would preclude the adhesion characteristic of the contract.  However, the court says that the terms which were agreed upon were of a minor significance in comparison to the terms imposed by D.  Thus, they believed that the contract was adhesive.

 

Case Name: Williams v. Walker Thomas Furniture Company
 

Case Facts: P purchased a stereo from D and the terms of the contract included the following: (1) payments would be inclusive and not in addition to the amount of each installment payment to be made under prior leases and (2) in the event of default, D could repossess all property under payment.  This basically provided more security for D but made it harder for P to actually achieve ownership of property so long as they kept purchasing goods.  Ultimately D defaulted and P repossessed.  P argued that the contract was unconscionable but the trial court and appellate court determined these contracts were not contrary to public policy and the courts believed that they didn’t have the power to unravel the contract under the doctrine of unconscionability.

 

Issue: Was enough information presented at trial to make an informed assessment as to whether the contract was unenforceable under the doctrine of unconscionability.

 

Holding: No.  Despite the fact that the UCC was not enacted when the contract was entered into, that does not mean that the common law at that time can not use principles in the UCC which include unconscionability.  Unconscionability has been recognized to include an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party.  Need to look at gross inequality of bargaining power.  Did parties have an opportunity to understand the terms of the contract.  The court should consider whether the terms of the contract are so unfair that enforcement should be withheld.

 

Case Name: Del La Torre v. CashCall Inc.
 

Case Fact: P received a loan from CashCall, Inc. for $2600 and he sued under the California's Unfair Competition Law stating that the loan was unconscionable.  D's defense was that the statutory law only allowed for regulation for loans which were $2500 and under and therefore, the doctrine of unconscionability should not apply.  Other arguments stated that the courts should not get involved in making determinations of whether the risk associated with an instrument is appropriate or not.  D also states that the legislature should regulate this issue and not the courts.  

 

Issue: Can the court rule that a financial product is unconscionable even though there are no statutory regulations which state that loans in excess of $2500 have interest rate regulations?

 

Holding: yes, the court says that the interest rate is a price which can be unduly oppressive or shock the conscious.  Further, even though loans below $2500 are regulated, this does not imply that loans below or above $2500 cannot be unconscionable.  The decision to name something unconscionable is an assessment of the procedural and substantive unconscionability inquiries. 

 

Remedies
 

1. Equitable Remedy: Specific Performance
 

Big Picture: Remedy in equity when the legal remedy (money damages) are insufficient

 

Requirements:
1. Legal remedy is insufficient

2. Ordering specific performance is administratively feasible. 

a. The court must be capable and willing to compel and monitor performance

3. Higher degree of contract clarity because it needs to be easy for the judge and the parties to perform in a manner consistent with the contract.

 

Notes:
1. Generally occurs when there is a breach of contract to purchase real estate, art, or some other property which possesses special value to the injured party.

2. Whenever arguing for specific performance, there is an argument that a valuation can be performed to determine the legal remedy.  However, this is uncertain, and experts can disagree on value.  Thus,  courts may be compelled to award specific performance.

 

Application to Construction and Employment Contracts:
1. Whenever there are construction contracts, the legal remedy may often be insufficient because property has inherent value which cannot be appraised at times.  However, courts do not want to enforce long-term construction contracts.  Thus, there is often always an argument for the legal and equitable remedies for construction contracts.

2. You cannot specifically enforce an employment contract.  This violates the 13th amendment of the constitution.

3. Courts will grant a negative injunction in certain employment contracts, which is an order to prevent employment with a certain business, if the employee can make a living otherwise.

a. However, courts will balance all relevant factors and consider whether such a remedy is appropriate.  Courts do not want to prevent people from working.

4. If an employee possesses unique skills, then legal remedy is inadequate for breaches of contract because the employee has specific skills which are valued by that employer.

5. Courts may rule that specific performance of covenants not to compete agreements may inappropriate if the covenant

a. Is greater than what is needed to protect the promisee's business interest

b. The promisee's need is outweighed by hardship to the promisor and likely injury to the public

6. If covenant not to compete agreement has a "blue pencil" provision, this allows the court to rewrite the covenant so that it is lawful.

7. CA does not allow covenants not to compete agreements, however, a covenant not to divulge trade secrets is enforceable.

 

Relevant Cases:

 

Case Name: Severson v. Elberon Elevator, Inc.
 

Case Facts: P wanted to buy a grain elevator business from D and on Mach 4, 1973, the parties entered into an oral agreement to sell various assets for $50K.  In addition, there was a written document which memorialized the sale, but some additional terms were still to be hashed out.  D did not provide the property to P and P sued for specific performance, Defendant alleges that P failed to meet his burden to show he did not have an adequate remedy at law.  This was premised on the fact that specific performance will not be allowed when damages will provide adequate relief.

 

Issue: When there is a sale for real estate, is specific an appropriate remedy?

 

Holding: Yes, transactions which involve property are deemed to possess special value.  Real estate is assumed to possess the necessary quality as well.  Courts assume that money damanges do not constitute an approrpaite remedy for the breach of a real estate contract and grant specific performance without an actual showing of inadequacy of the legal remedy.  The real estate was integral to the business and the P wanted to utlize the assets in the strategic location.  Thus, the court ruled that specific performance was to be ordered.

 

Case Name: Petry v. Tanglewood Lakes, Inc.
 

Case Facts: P bought a house in a community which was supposedly going to have a lake built later.  The community got permits for the lake but there were complaints and lawsuits which arose from other members of the community which effectively cancelled the plans to build the lake.  Thus, the appellant in this case filed an action in equity against the developer and sought specific performance of the original agreement to construct the lake along with money damages.  Ultimately, the trial court made the decision that the amount of damages could be computed and therefore it was a matter of law.  

 

Issue: Is specific performance an appropriate remedy when a party purchases a home with the understanding that a lake would be built, but there are ways in which monetary damages can be computed to provide a remedy.

 

Holding: No, when there is adequate ways to determine the loss, by ways of appraisers or other members, specific performance should not be allowed.  In this case, they thought that they could find the decrease in the FMV of the property as a result of the absence of the lake and assign this as a remedy.  Further, the court stated that the amount of effort that would be required by the trial court to oversee the construction of the lake would be burdensome which also lead to the ruling.  

 

Dissent: the lake provided a way of life, an this cannot be awarded in damages and therefore, specific performance should have been awarded.

 

Case Name: Goldblatt bros, inc. v. Addison Green Meadows, Inc.
 

Case Facts: P was a lessee and D was a lessor.  P sued for specific performance arguing that a parking lot with 1K spots was not constructed and further, some roads which were coming in from different roads were not paved.  The plaintiff offered expert witness testimony which stated that attractiveness is a significant part of the success of a leasehold.  However, there was no evidence which suggested that the plaintiff was damaged in any way by not having 300 more spots because the lot was never full,

 

Issue: Is specific performance warranted in this case for (1) the construction of a lot which holds 1k cars, and (2) for the pavement of the roads.

 

Holding: Yes and No, the plaintiff was not able to show damages for the lack of construction.  However, the failure to pave the roads likely has damaged the leasehold and it would be hard to determine what the increased sales would have been 

 

Case Name: Nassau Sports v. Peters
 

Case Facts: D was the owner of the Islanders and they received the contract from Peters from the Bruins.  The salary provided to D was only $37,500 and therefore, D tried to play games with another league in order to make more money.  Once P heard of this, they filed for injunctive relief to restrain an employees violation of negative covenants.

 

Issue: Is injunctive relief an appropriate remedy when an employee possesses unique skills which the loss of which cannot be estimated with certainty and cannot be faily or adequately compensated by damages.

 

Holding: yes, since plaintiff agreed in his initial contract that he had the unique skills, injunction relief was an appropriate remedy to preclude him from playing with the other league.

 

Case Name: Rogers v. Runfola & Associates
 

Case Facts: P was a court reporter and D was a businesowner which employed P.  P was signed to a contract for one year and those contracts had an automatic renewal.  The contracts contained a covenant not to compete and in consideration for this promise, the employer agreed to not discharge P unless for specified reasons.  P provided a letter of resignation to D and D sought specific performance of the convenant and requested that the employees be enjoined from violating the provisions.  

 

Issue: Is enforcement of the covenant not to compete for two years in the county, and for a lifetime with regard to the clients of D reasonable to protect an employer's legitimate business interests.

 

Holding: Sort of, the court granted specific performance of the covenant and stated that D could not engage within court reporting for a period of one year in the county and the city of Columbus.  Further, there would be a 1 year injunction on P's ability to compete with the customers.  The trial court also remanded the case to the lower court to determine whether there are monetary damages as well resulting from a breahc of the covenant..

 

Dissent: States that prohibition of 1 year for the city of columbus is too much because they are deprived of their right to work.

 

1. Defenses to Equitable Remedies
 

Potential Defenses
1. Balance of hardships

2. Unfairness  R.2d 364

3. “Unclean hands”:  party seeking equity must be acting equitably

4. Laches:  Unreasonable delay in asserting rights resulting in prejudice to other party

 

The decision to allow these defenses is based upon the discretion of the trial court after considering all facts and circumstances.

 

Relevant Cases:

 

Case Name: Brandolino v. Lindsay
 

Case Facts: P and D entered into an agreement to sell 40 acres of real estate for $50K.  After the agreement was entered into, D repudiated the agreement.  P performed all obligations to be performed up to the repudiation by D.  Because D didn't want to fulfill his end of the bargain, P sued for specific performance, or in the alternative, for damages for the breach.  The trial court denied specific performance and awarded $25K in damages to the plaintiffs for D's breach.  At the time the agreement was entered into, the FMV of the property was $75K.  D appealed.

 

Issue: If there is a breach of contract due to bad faith by one of the parties, and specific performance was not granted, is an award for damages amounting to the FMV less the contract price an appropriate remedy.

 

Holding: Yes, if bad faith is present, which is defined as a deliberate refusal to perform without just cause or excuse, then the measure of damages is the difference between the price agreed to be paid and the value of the property at the time of the breach.  When equitable remedies would be unfair to one of the parties, courts have leeway in granting the remedy.

 

Case Name: Schartz v. D R B & M Real Estate Partnership
 

Case Facts: D purchased a piece of property from P with the intention to build a store.  When constructing the store, there were certain setback covenants which needed to be complied with, however D was unaware of these covenants.  P is a group of about 4 defendants and two of them own stores adjacent to the taco stand.   Once day, they noticed that the new building was being built in the restricted zone and P contacted the contractor to let him know.  The contractor stated that City rules trumped the other covenants so it was ok.  P didn't do anything with the information which had been provided by the contractor, but once again, P got an attorney and sent a letter to D on 5/11 that the building violated the setback requirements. The building was finished with construction 8 days prior.

 

Posture: The trial court entered the injunction for removal of the building.  The cost of construction of the original building was $64K, and new construction would end up being $62K if they wanted to build again.  D appealed the injunction stating that the defendants are barred from seeking an injunction by laches, estoppel, waiver, and abandonment.

 

Issue: When some but not all plaintiffs to a lawsuit are guilty of laches or do not have clean hands, does that preclude the court from granting an equitable remedy to the plaintiffs.

 

Holding: No, whether injunctive relief will be granted to restrain the violation of a restrictive covenant is a sound discretion of the trial court and is to be determined in light of all the facts and circumstances.  Absent manifest abuse of that discretion, the appellate court will not interfere.  The rule that the right to enforce a restrictive covenant may be lost by laches or waiver is not an absolute one.  Mere reluctant acceptance without protest will not bar enforcement so long as the restriction remians of any value or absent a showing that it would be inequitable to enforce the restriction.  The appellate court states that the trial court was right to award the injunction because not all plaintiffs in the lawsuit were guilty of laches or dirty hands.  

 

1. Remedies at Law, Generally
 

General Notes:
1. Monetary damages are the preferred remedy at law

2. Three interests which need to be assessed when determining monetary damages

a. Reliance:  Worsening of condition because of breach

b. Restitution:  Make breaching party disgorge any benefit that has been received

c. Expectation:  Put injured party in position it would have held if contract had been performed

3. Emotional disturbance damages are not allowed in contract law unless the breach also caused bodily harm which in such case, consequential damages may be available.

a. Hard to determine emotional disturbance damages with reasonable certainty.

4. Punitive Damages are not recoverable for breach of contract unless the breach also results in a tort, which in that case, punitive damages would be an appropriate remedy for the tort, not the breach.

a. If punitive damages were allowed, this would prevent efficient breaches and would impose a chilling effect on parties willingness to contract.

5. Under common law, damages are measured as of the date of contract performance.

a. Measure at the time of contract performance because the common law covers contracts other than the sale of goods.  Consequently, there is generally a more limited market and it would be hard to assign a value on the date of breach or repudiation.  This allows an injured party to speculate in between the time of the breach and the time of performance.

b. When you have a subsequent transaction far from the date of performance, the common law states that this is not really a relevant comp to calculate damages.

6. Consequential damages can be explicitly waived in a contract under common law and the UCC, unless such a waiver would be unconscionable.

7. When analyzing damages, determine whether damages make a party unjustly enriched

 

General Rule: If damages are reasonably foreseeable at the time the contract was made, and they can be calculated with reasonable certainty, the injured party is authorized to recover expectation damages under Restatement 347: Measure of Damages in General.  Burden is on the injured party to show damages.

 

Restatement 347: Measure of Damages in General
1. An injured party has a right to damages based on his expectation interest as measured by:

a. The loss in value to him caused by the other party's failure or deficiency to perform, PLUS

b. Any other loss, including incidental or consequential loss, caused by the breach, LESS

c. Any cost or other loss that he has avoided by not having to perform

 

· The loss in value is to be calculated based upon the loss in value to the specific injured party, not a hypothetical reasonable person.

· However, the injured party's recovery will be limited to foreseeable loss and loss that can be shown with certainty.

· When there are damages to property which have subjective value, court is more willing to award the full amount in damages as its likely not clearly disproportionate to the value to the property owner.

 

Alternative Rule 1: As an alternative to recovering damages in the amount which would put the party in the same place had the contract been performed (i.e. expectation damages), the injured party has a right to damages based on his reliance interest under R.349.  Burden of proof shifts to the breaching party to prove that the damages would have resulted anyways, therefore reducing the losses.

 

· An injured party has a right to both expectation and reliance damages, however, it is likely that expectation damages will put the injured party in a better position than reliance damages.  So, an injured party will generally try to recover expectancy damages, and if that is not possible, they will recover reliance damages.

 

Restatement 349: Damages Based on Reliance Interest
1. As an alternative to expectation damages, the injured party has a right to damages based upon his reliance interest

2. Including expenditures made in preparation for performance or in performance

3. Less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed

 

Note: Generally, expectation damages are going to provide more than reliance damages and therefore, injured parties will generally pursue expectation damages before reliance damages.

 

Alternative Rule 2: Right to sue for payments not yet due

1. In the case of repudiation where duties remain on both sides of the contract, the injured party is both discharged from its obligations under the contract and may bring immediate action for present and future damages under R.234.

2. Where at the time of breach, the only remaining duties of performance are those of the party in breach and are for the payment of money in installments not related to one another, his breach by non-performance as to less than the whole, whether or not accompanied by repudiation, does not give rise to a claim for damages for total breach.

a. In this case, the inured party must await the time of performance before suing.

 

· Need to contrast whether duties remain on one or both sides at the time of breach.

 

Limitations on Damage Recovery:
1. Restatement 351: Unforeseeability and Related Limitations on Damages

a. Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.

b. Loss may be foreseeable as a probable result of breach because it follows from the breach

1. In the ordinary course of events, OR

2. As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.

c. A court may limit damages for foreseeable loss by excluding recovery for loss of profits if justice so requires in order to avoid disproportionate compensation.

 

Note in re: R.351:

a. The party who is seeking damages must not have made a tacit agreement to be liable for any losses which are trying to be recovered.

b. With regard to breach of contracts to lend money, a lender often has no reason to foresee at the time the contract is made that the borrower will be unable to make substitute arrangements in the event of breach because credit is so widely available.

1. Thus, in these cases, damages will ordinarily be limited to incidental fees which were incurred by the injured party to get a similar loan.

2. However, in cases such as the fire department plane case, where the lender has reason to foresee that the borrower will be unable to borrow elsewhere or will be delayed in borrowing elsewhere, the lender may be liable for heavier damages based on borrower's inability

a. To take advantage of a specific opportunity

b. His having to postpone or abandon a profitable project

c. Forfeiture of security for failure to make prompt payment.

 

1. Restatement 352: Uncertainty as Limitation on Damages

a. Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.

 

1. Restatement 350: Avoidability as a Limitation on Damages (Requirement to Mitigate Damages)

a. Damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation 

b. Injured party is not precluded from recovery to the extent that he has made reasonable but unsuccessful efforts to avoid loss.

 

· Courts will not require an employee to mitigate losses in the event that such mitigation will introduce undue risk, burden, or humiliation.

· If you could have and would have taken the weekend job, that’s not a factor to consider in mitigation.  Question to ask is whether the job is a substitute or ancillary

· Could argue that the position he could have taken to mitigate losses was not comparable

· Different positions

· More burdensome to get to

· Breaching party has the burden to show that the aggrieved party mitigated or should have mitigated losses

 

1. Restatement 348: Economic Waste

General Rule: When there is a breach of contract, but the damages cannot be proved with reasonable certainty, Restatement 348 provides alternatives to loss in value of performance

 

Restatement 348: Alternatives to Loss in Value of Performance
i. If breach delays the use of property, and the loss in value cannot be proved with reasonable certainty, injured party may recover based on the rental value of the property, or on interest on the value of the property

ii. If a breach results in defective or unfinished construction, and the loss in value cannot be proved with reasonable certainty, injured party can recover:

1. The diminution in the market price of the property caused by the breach, OR

2. The reasonable cost of completing performance, or remedying the defects if that cost is clearly not disproportionate to the probable loss in value to him.

 

Potential damages calculations in construction defect cases
i. Value as promised to plaintiff minus value as performed to plaintiff

ii. Cost of repair to make as promised

iii. Cost of repair to make as same value as promised

iv. Dimunition in market value due to breach

 

1. Prejudgment Interest (generally only for liquidated sums) 

 

Restatement 354: Interest as Damages
i. If the breach consists of a failure to pay a definite sum in money or to render a performance with a fixed or ascertainable monetary value

ii. Interest is recoverable from the time for performance on the amount due

iii. Less all deductions to which the party in breach is entitled

 

1. No attorney's fees unless contract calls for them

· Provision needs to go into the contract

· Prevailing party is reimbursed

 

Relevant Cases: 

 

Case Name: Sullivan v. O'Connor (expectancy)
 

Case Facts: P got a nose job which was performed by D.  The nose job took three surgeries.  The first two came out fine, but the third one was botched.  P sued for breach of contract and malpractice and the trial court awarded a jury verdict of $13.5K in favor of the plaintiff for the first count but the jury dismissed the second count.  The damages which were awarded included out of pocket expenses related to the operation, fees for disfigurement of the plaintiff's nose, and pain and suffering involved in the third opereation, but not the second.  D appealed stating that the jury should not awarded anything but the out of pocket damages.  Further, while the judge stated that P could have been able to recover for the difference between the value of her nose currently after all operations and the nose promised, P waived this exception and stated that she would be content with the jury's decision.

 

Issue: Were the damages awarded for the worsening of her condition, and the suffering and mental distress involved in the third operation appropriate?

 

Holding: yes, when awarding damages for a breach of contract case, the general principle adopted by the restatement is the expectancy theory.  This theory  states that the damages should be equal to the difference between the current condition, and the condition which would have been if the surgery was successful.  In this case, the pain and suffering which was incurred by the third surgery, although it would have been incurred had the surgery been successful, was effectively wasted and therefore was available as damages.  Further, she should be able to recover for the worsening of her condition because there was a difference between expected and actual results.  

 

Case Name: Gruber v. S-M News Co (reliance)
 

Case Facts: P entered into a contract to sell greeting cards to D who would then distribute these cards to various retailers.  D stated within the contract that they would use "reasonable diligence to sell all of the sets and use its resources for scientific sales promotion, national advertising, etc.  However, D only reached out to four out of 700 wholesalers and distributors and therefore, this was not an exercise of reasonable diligence to sell.  Consequently, this was a breach of contract.  

 

Issue: When there is a breach of contract, and the plaintiff wishes to recover expectation damages, but the plaintiffs cannot calculate a definite factual computation of the damages, should any expectation damages be awarded?

 

Issue 2: When there is a breach of contract and the plaintiff wishes to recover out of pocket expenses made in essential reliance on the contract, and the defendant does not prove that those expenses would have been incurred even if the contract was not breached, is recover of out of pocket expenses appropriate.

 

Holdings: Yes, Yes.  To recover expectation damages, the burden of proof is on the plaintiff to prove the extent of a reasonable certain and definite factual basis of computation.  Since there was no evidence offered at trial which could reasonably lead one to determine the actual damages which have occurred, the court dismissed this plea for expectation damages.  Alternatively, with respect to out of pocket expenses made in essential reliance, the defendant has the burden of proof to prove that the plaintiffs would have had a loss if the defendant fully performed. Further, any out of pocket expenses must be diminished by any loss that would result from defendant's full performance.  However, the defendant did not show any proof of the expenses which would have occurred if the contract was fully performed and therefore, the court allowed recovery under the reliance theory.

 

Case Name: Booker v. Midpac Lumber Co. LTD (Expectancy)
 

Case Facts: P was an individual who was injured in a car accident and hired Ingman as his attorney.  The fee structure was contingent in nature and Ingman was to receive 1/3 of the fee if the case was successfully decided in favor of the plaintiff.  After Ingman was engaged, he was terminated by Booker and replaced by another attorny.  Ingman filed a notice of a lien for his attorney's fee pursuant to his contract with plaintiff.  At the hearing, ingman argued that he was entitled to the contract amount less the percentage of time that the new cousel puts on the case.  The trial court awarded him 1.5K by assuming that he worked 25 hours at 60 an hour.  Ingman appealed.

 

Issue: When computing damages for a contingent fee attorney client representation contract which was terminated, is a determination of damages solely based upon hours worked and hourly rate sufficient to arrive at a just result.

 

Holding: No, courts are allowed wide discretion in determining the fee and they can do so (1) before the case is decided, (2) determine that the fee is or is not contingent on the outcome of the case, and (3) determine all relevant factors which could influence the fee.  Because the lower court did not consider other relevant factors such as the potential contingent fee to be awarded, the initial award of $1.5K was a manifest abuse of discretion.  

 

Case Name: Hadley v. Baxendale (Reasonable Foreseeability, Certainty)
 

Case Facts: P was a manufacturer and they had a crank shaft break in their milling equipment.  This crank shaft was manufactured by D and therefore, P sent their personnel to D to order a new one.  D stated that if the order was sent by 12pm any day, it would be delivered to D the next day.  The delivery of the shaft was delayed and therefore, P did not receive the new equipment for several days which caused lost profits.  P sued for these lost profits, but the jury thought that these profits were too far remote and rendered a verdict for 25 pounds.  D appealed.

 

Issue: When a plaintiff is claiming damages for lost profits, but such damages cannot reasonably be considered such a consequence of the breach of the contract as could have been fairly and reasonably contemplated by both the parties when they made the contract, is the claim appropriate?


Holding: No, damages should at the most, be composed of the amounts which would have been contemplated by the parties at contract inception regarding a breach.  For, if these special circumstances been known, the parties might have specifically provided for the breach of contract by special terms as to the damages in that case. 

 

Law and economics approach: Imposing loss on the party with knowledge of the risk.  That party may either take appropriate cautions to prevent loss or may notify the other contracting party of the risk and pay that party to take it. 

 

Case Name: Native Alaskan Reclamation and Pest Control, Inc. v. United Bank Alaska (reasonable foreseeability of damages)
 

Case Facts: P was a company which used planes to disperse fire retardant in times of need for the state of Alaska.  P learned of 11 planes in Japan which were being sold and reached out to D to get financing for this purchase.  D provided a letter of commitment which stated that money would be lent for the purchase which would be secured by 6/11 of the planes.  After P would purchase the plane and use Company funds to bring the planes back to the US, P would refi a portion of the loan and repay D.  D, following orders from his superiors, stated that the letter of commitment would not be honored which ultimately led to the purchase falling through.  Thus, P sued D for breach of contract and the court found that D should recover mitigation damages and not reliance or expectancy because the loss from the S-2 project was possible, not probable. D appealed.

 

Issue: Was the S-2 project a foreseeable result of the loan which was committed by D?  If not, are expectancy damages available for P?

 

Holding: No and Yes.  The foreseeability test is a matter of law and is based upon the reasonable person perspective.  Here, there is testimony from various individuals which stated that no reasonable person would have lent the money because collateral outside the US is effectively worthless.  Thus, while there was an agreement, a reasonable person would not have acted similarly and therefore the S-2 project was not foreseeable.  Consequently, the trial court's assessment of foreseeability is erroneous.  Despite this fact, the court stated that D could recover based upon a expectancy theory which stated that the value of the asset which would have been held if the loan went through would be equal to the FMV of the property, less delivery costs, less interest costs from the loan.  D argued stating that this calculation was insufficient, unreliable, and speculative.  While the burden of proof is on the plaintiff to argue expectancy damages, the defendant didn't directly attack the accuracy of the allegations and therefore, the trial court's assessment of the expectation damages are affirmed.

 

Case Name: George v. School District No. 8R (Requirement to Mitigate Damages, Presence of Undue Humiliation)
 

Case Facts: P was a school teacher and a football coach at a school.  The school offerred P a three year employment contract which segregated the base salary and the amount earned by being a football coach.  One year into his contract, the football team was not doing so good and they terminated him from this position.  In March of 1969, P received a form which confimred that his salary would be reduced for the upcoming school year given his termination from the football coach position and asked to confirm his salary, which was $2K less given his termination.  P ammended the statement and said that his acceptance was conditional on receiving an additional $2K.  D thought that this was a rejection, and therefore hired a new professor to teach.  P brought suit against D for breach of contract and the trial court ordered reinstatement and money damages.  D appealed arguing that the trial court erred in ordering restatement.  

 

Issue: Was reinstatement an appropriate remedy for P.  Further, was the award of damages, which amounted to the salary which would have been paid, less the salary paid by another school, appropriate in light of evidence which suggested that P could have accepted a position which could have paid him more than the amount earned at D when that job was rejected because he was arguing for reinstatement.

 

Holding: No and Yes.

 

Rationale: The trial court applied the wrong statute for the reinstatement issue and therefore, that part of the ruling is overtuned.  With regard to the monetary damages, the court expects that aggreived parties take steps to mitigate their losses.  In this case, because P had an offer to receive more, D was arguing that the damages calculation should have considered the salary which was turned down.  P stated that he did not take the job because he wanted to be reinstated and able to perform his contract with D.  The court stated that his duty to mitigate losses did not go so far as requireing him to accept another teaching contract which could have resulted in a waiver of his claim for restatement.  Since P could not recover for losses that could have been avoided without undue risk, and accepting the new contract would have been a risk to his reinstatement claim, there is ample evidence to support that defendant acted reasonably and therefore the trial courts monetary damage award was appropriate.

 

Case Name: Bachewicz v. American Nat. Bank & Trust Company (Time of Measuring Value)
 

Case Facts: P and D entered into a contract for the sale of property.  P offered to buy the property for $1.8M in June of 1977.  D failed to convey the property due to a falling out and the trial court awarded $600K in damages which was equal to the subsequent sale price to a third party, less the contract price.  D appealed stating that this was an improper measure of damages.  

 

Issue: Is the use of an executed transaction which occurred one year after the alleged breach and appropriate proxy for fair market value as of the date of the breach.

 

Holding: No.  Whether the property is of no greater value on the day of the breach than the contract price, or alternatively, where there is no evidence of the value of the land on the date of the breach except for the agreed price, which has not been paid, plaintiff can recover nominal damages only.  The burden is on the plaintiff to prove fair market value on the date of the breach.  Because plaintiff in the instant case failed to carry that burden, we necessarily find that the trial court's use of the resale price as a basis for measuring damages was inappropriate.

 

Dissent: When dealing with property, there is no good comp and the comp which occurs one year later between a third party is the best evidence of the property and should be appropriate for use when calculating the damages from a breach.

 

Case Name: Greguhn v Mutual of Omaha Insurance Company (Right to Sue for Payment not yet Due)
 

Case Facts: P bought two insurance policies from D which provided insurance against losses arising from accidents. P fell during work and this accident aggravated an existing injury.  Because the accident was the proximate cause of the pain the injury was within the scope of the accidents insured by the policies.  D made payments to the plaintiff pursuant to the terms of the policies until June 1965 when D notified P that the ailment would be considered a loss due to illness without confinement and that a payment of $300 represented final payment. P sued and the trial court ruled in favor of P and ruled that P was owed a lump sum judgement for further benefits which would accrue under the terms of the policies.

 

Issue: Did the court err in granting an award for future disability under the doctrine of anticipatory breach when future events could have occurred which no longer allowed for payment under the policy

 

Holding: Yes

 

Rationale: The payments were only owed so long as the defendant was permanently disabled.  Consequently, the defendants are not relieved of the obligation of making the payments unless the plaintiff should recover or die.  Thus awarding a lump sum for all future periods was inappropriate.

 

Dissent: Where there is no repudiation of future liability, recovery for accrued and past due installments is appropriate.  However, where there is a repudiation of all contractual obligations, it is better policy to allow full recovery in one action.

 

Case Name: County of Maricopa v. Walsh & Oberg Architects, Inc. (Economic Waste)
 

Case Facts: P reached out to D to design plans for a new county complex in downtown Phoenix.  Included in the plans was a steel reinforced concrete slab that was intended to be impermeable and was to serve as a cover to underground parking.  Ultimately, the slab was permeable because (1) the caulking material was insufficient to bond the expansion joints in the slab and (2) there was a substance called anti-hydro that was put into the slab to make it impervious to moisture, however, when that substance bonded with the aluminum conduits, a chemical corrosion of the aluminum occurred with expanded the materials and resulted in cracks.  Consequently, P sued D for breach of contract.

 

Issue: In calculating damages for this breach, should the value of the damages be equal to the value of the building in the same specific physical condition in the contract, or the amount of damages to put the injured party in as good a condition as that in which full performance would have put him.

 

Holding: When the former results in a monetary damages calculation which exceeds the latter, it is said that economic was is present which would therefore preclude damages to be calculated in a matter consistent with the former.

 

1. Liquidated Damages
 

Framework for Analysis:
1. Does the contract call for an alternative performance (a “realistic and rational choice”) or liquidated damages?

2. If it is liquidated damages, is clause reasonable at the time the contract is formed and after the breach?

 

General Notes:
1. The prohibition on penalty clauses is related to the law's refusal to give punitive damages for breach of contract

2. Overcompensating for breach of contract may deter efficient breaches.

3. If payment is required in the event of default or breach => liquidated damages

4. A liquidated damages clause will generally be considered unreasonable and hence unenforceable if it bears no reasonable relationship to the range of actual damages that the parties could have anticipated would flow from a breach.

 

Relevant Cases:

 

Case Name: Ridgley v. Topa Thrift and Loan Association
 

Case Facts: P was an architect and developer who took out a construction loan to flip a house.  He needed a bridge loan and entered into a note agreement with D for this bridge loan.  The parties agreed that, "provided all scheduled payments have been received not more than 15 days after their scheduled due dates, and there have been no other defaults under the terms of the note, or any other now existing or future obligation of P to D, then no prepayment charge will be assessed if the loan is prepaid 6 months after the issuance of the funds."  The first payment was made on time, but then the next two payments were delinquent.  Once the house was sold, D demanded payment in full which was inclusive of a prepayment charge as well as a late charge for the march payment.  P sued for breach of contract.  

 

Issue: When a prepayment fee, which is in effect a liquidated damage amount included in the contract, is logically unrelated to the charge's purported function, is that clause enforceable.

 

Holding: No, A liquidated damages clause will generally be considered unreasonable and hence unenforceable if it bears no reasonable relationship to the range of actual damages that the parties could have anticipated would flow from a breach.  In this case, the charge provision is plainly intended as an incentive for prompt payment of interest.  Since the charge was contingent upon the payment of interest, the clause can be described as a prepayment charge and a late payment penalty.

 

Dissent: This contract was between sophisticated parties who ultimately amended the agreement, and this modification was supported by additional consideration.  The terms of the agreement were not satisfied and therefore it should be enforceable.  A lender who is willing to accept early payment may extract additional consideration from the borrower in exchange for the privilege of prepayment.  A case like this which affects a larger industry should be decided by the legislature.

 

Case Name: Blank v. Borden
 

Case Facts: P was a real estate broker who entered into a contact to sell D's property.  Within the broker agreement, there was a commission structure which stated that 6% of the sale price would  be  paid to the broker and if the property is withdrawn from sale, the agent would receive 6% for such a breach.  D ultimately pulled the  property off the market and P sued D to recover the commission agreement which was equal to 6% times 85K or 5.1K.  The trial court entered into a judgement in favor of P.  D appealed.  

 

Issue: Was the withdrawal from sale clause in an exclusive right to sell contract a clause which contemplates alternative performance, and if so, is the clause enforceable against D.

 

Holding: Yes, the withdrawal from sale clause in an exclusive right to sell contract does not constitute a void penalty provision.  In these circumstances, the contract is truly one which contemplates alternative performance, not one in which the formal alternative conceals a penalty for failure to perform the main promise.  The contract was freely negotiated at arm's length.  Further the damages in this case which were sustained by the broker were not the incidental fees which were expended in effort to sell the property.  Rather, the loss should be measured in terms of the lost opportunity to effectuate the sale and thereby receive compensation.  Thus, the LD clause should be deemed enforceable against D.

 

Dissent: Thinks that the withdrawal from sale clause is actually a penalty which has been disguised as alternative performance.  Damages should be awarded based upon the out of pocket expenses which have been incurred.

 

Case Name: Gary Outdoor Advertising Co. v. Sun Lodge
 

Case Facts: P leased advertising space to D.  The lease stated that rent should be paid on time and in the event that there is a default in the payments for two successive months, P should have the right to discontinue services and sell them to other advertisers, the rental for the remainder of the term of the contract becomes due and payable as liquidated damages, and deferred payments will bear interest at 10% a year.  Ultimately, P defaulted on the payment and sued D for the amount which was due.  The trial court ruled in favor of D stating that the LD clause was unenforceable.  P appealed this decision.

 

Issue: When a term of a contract allows a party in the event of default to obtain more than they would have had the contract run its course, is that clause penal in nature and therefore unenforceable.

 

Holding: Yes, this provision eliminates the requirement of mitigation of damages inasmuch as it provides that the entire contractual amount must be paid in the event of default for two successive months.  Said provision has no reasonable relation to the actual damages and therefore it is penal in nature.  Further, since the full amount of the payments would be larger than the PV of those payments, and P would be absolved of maintenance costs for the period in which the ads would not be shown, the damages calculation is penal.  In the event that no actual calculation is presented as to the actual amount of damages, the courts will not uphold the agreements, especially considering P was able to release and sell the signs at a later date but before the original lease was supposed to culminate.

 

Case Name: Schrenko v. Regnante
 

Case Facts: P and D entered into a real estate contract whereby P would purchase a piece of property from D.  Pursuant to the terms of the agreement, Buyer paid a $16K deposit and, "If the buyer shall fail to fulfill the buyer's agreements herein, all deposits made hereunder by the buyer shall be retained by the seller as liquidated damages unless within thirty days after the time for performane of this agreement, or any extention hereof, the seller otherwise notifies the buyer in writing.  Title was supposed to pass on 11/11/85.  On 11/12/85, buyer defaulted and the seller returned the property to market.  Seller ultimately sold the property on 11/18/85 for $25K higher than the price agreed to by P.  D's counsel stated that the seller would retain the $16K deposit and that they would be liable for any additional damages which would be incurred.

 

Buyer ultimately incurred an additional 18K in fees as a result of the breach, but the property was sold for $25K more so there was no net loss for the seller.  The trial court ruled, "when a breach occurs, a snap shot of the situation should be taken.  Simply put, the subsequent sale is not in the picture."  Consequently, the trial court ruled that the $16K deposit retained by the seller was lawful.

 

Issue: When a seller retains a deposit for liquidated damages, but the aggrieved party actually benefitted financially from the breach, is the retaining of the deposit enforceable.

 

Holding: No, if a party clearly suffers no loss, the forfeiture of the deposit may be reflective of a penalty, not compensation for breach.

 

1. Termination, Rescission, Setoff, & Other Remedies in Addition to Damages
 

Big Picture: When a party breaches a contract, the injured party may not be satisfied with his right to damages or specific performance.  He may want the right to refrain from performance of his own promises by terminating, rescinding, setting off, or suspension of performance.

 

General Notes:
1. Termination affirms the existence of the contract and discharges the injured party from performance of his own remaining promises while at the same time giving him a right to recover for expectancy damages from the breaching party.

2. Rescission disaffirms the contract, discharges the injured party from performance of remaining promises, and demands that the executed portion of the contract be undone.

i. Seeks to have all benefits bestowed onto the other party back.

ii. Rescission is often viewed as an equitable remedy

iii. Since the contract is disaffirmed, no right to expectancy damages

iv. Rescission requires mutual assent or if there is a material breach by one party with a claim of rescission by the other

3. Common law allows for the election of remedies, UCC does not.

You cannot rescind a contract and then sue for damages under that contract because it does not exist. Where rescission is awarded, the proper measure of recovery is restitution of the consideration and other benefits received by the parties under the contract.

If a plaintiff is said to have elected a remedy, through certain acts or statements prior to litigation, the proper inquiry should be whether the defendant has relied upon such acts or statements and therefore would be unfairly prejudiced by assertion of a different inconsistent remedy.

Suing for attorney's fees enforces the election for the termination

Setoff is generally allowed as a remedy.  However, contracts sometimes preclude setoff and require a party to perform and sue.  

i. Security deposit clause.

 

Types of Promises or Conditions
1. Independent Promise: Promisor must perform even if other side in breach.

2. Dependent Promise: Promisor does not have to perform if other side is in breach

3. Express Condition to Performance: Event not certain to occur which must occur or be excused before performance becomes due.

 

Differentiating Between Promises, Conditions, or Both
i. Which interpretation avoids forfeiture?

ii. Is it within the power of the party to perform?

iii. There is a preference for saying something is a promise rather than a condition if the party can perform, keeps the deal alive (contract can more likely be terminated if we say something is a condition) 

 

Impact of Breach of a Promise or Condition
i. Promise:  Action for breach possible, termination and rescission if breach material

ii. Condition:  Termination or possibly rescission if unjust enrichment

1. Makes sense because if the condition is not performed, the injured party should be protected from performance.

iii. Both promise & condition:  termination and possibly rescission, cause of action for breach

 

Impact of Breaching Promises or Conditions in a Construction Contract
i. Need to determine whether there was a promise or a condition that has been breached.

ii. If a condition has been breached, examine the underlying construction and determine whether the construction was of a unique piece of property.

iii. Then determine whether the work has been completed satisfactorily to (1) the construction company, (2) the owner of the property, and (3) a reasonable person.

1. Contract possesses an illusory promise if party's subjective satisfaction is allegedly not met and they have no intention of paying.

2. Even if there is a subjective test, the law will require that the parties act in good faith

3. Objective facts required to analyze good faith.  Kind of mixes the two standards.

 

Relevant Cases:

 

Case Name: Woodruff v. McClellan (Election of Remedies: Invoking rights under a contract elects termination, not rescission)
 

Case Facts: P entered into an agreement to purchase D's home.  P agreed to buy the house as is, for a reduced price, knowing that there was a water problem.  P refused to sign the closing papers stating that the agreement was conditional on D repairing the property.  D stated that the earnest money agreement would be terminated unless P signed by 10am on 11/29.  That did not occur and therefore D terminated the agreement and kept the deposit.  P sued for specific performance asking for the deposit back.  The agreement stated that "seller shall have the election to forfeit the earnest money as liquidated damages, or to institute suit to enforce any rights seller has.  In the event that buyer/seller/agent initiates suit, successful party should be entitled to court and attorney's fees.    The trial court ruled in favor of D, but did not award attorney's fees as D had rescinded the agreement.

 

Issue: When D invoked their rights under the earnest money agreement, did the agreement become rescinded which would preclude recovery of attorney's fees.

 

Holding: No. Rescission can only occur when there is mutual consent to rescind the contract, or a material breach by one party with a claim of rescission by another.  The mere fact that D terminated the offer does not indicate rescission.  Rather, the termination serves as an assertion that they have discharged their duties.  No consent was given to rescind the agreement and therefore, the agreement remains in effect and attorney's fees should have been awarded to D as well.

 

Suspension of Performance
1. If a buyer or seller has doubts regarding the other party's performance, buyer or seller can demand adequate assurance before performing.  

2. What constitutes adequate assurance depends on the facts.  If dealing with a reputable commercial merchant, a brief writing or words along may work.  Alternatively, when dealing with an unreliable party, written assurance may be required.

3. Failure to provide adequate assurance serves as a repudiation of the contract

4. The law as to dependence or independence of promises within a single contract does not control the use of adequate assurance.  That is, it can be demanded any time insecurity arises.

1. Under the UCC, the demand for adequate assurance MUST be in writing

 

UCC 2-609: Right to Adequate Assurance of Performance

i. A contract for sale imposes an obligation on each party that the other's expectation of receiving due performance will not be impaired.

ii. When reasonable grounds for insecurity arise with respect to the performance of either party, the other may in writing demand adequate assurance of due performance and until he receives such assurance

iii. May if commercially reasonable suspend any performance for which he has not already received the agreed return.

 

Restatement 251: When a Failure to Give Assurance May Be Treated as a Repudiation

i. The obligee may treat as a repudiation the obligor's failure to provide within a reasonable time such assurance of due performance as is adequate in the circumstances of the particular case.

 

Relevant Cases:

 

Case Name: Romig v. De Vallance
 

Case Facts: P entered into a real estate purchase agreement with D on 1/7/76.   Payment was supposed to be made in installments with the first payment due on 4/1/77.  On 3/11/76, P informed D of various deficiencies with the unit and stated that payment would be withheld until they were fixed.  Further, on 9/30/76, buyer stated that the unit was encroaching on another lot and therefore, good title could not be conveyed.  On 10/11/77, D sued to cancel the contact because P did not make any payments.

 

The buyer claims that the unit is built on the wrong lot and therefore, the good title cannot be conveyed to the buyer.  D states that title does not need to be conveyed until full payment is received (dependent promises) and therefore, seller has not yet breached.

 

Issue: When dependent promises are present, does Buyer have a remedy in the situation.

 

Holding: Yes, while a real estate contract, the court stated that UCC 2-609 and 2-610 provide relevant criteria to determine whether the buyer and seller are in breach.  These include. (1) Did the buyers have reasonable grounds for insecurity with respect to the performance by seller (2) After buyers demanded in writing adequate assurance of due performance, did seller provide buyers with this assurance.  If not, buyer's failure to pay may not be a breach. (3) Did seller's failure to provide buyers with adequate assurance of due performance amount to a repudiation by the seller.  If so, seller may be in breach. (4) Whether seller requested assurance that the defects would be fixed.  (5) Whether buyer sent assurances to the seller.    (6) Whether the building actually encroached.

 

When a Party Can Terminate or Rescind
 

1. Express Conditions
 

Big Picture:  When an express condition precedent to performance has not been performed, a party may terminate or rescind the contract unless the rescission of the contract would result in a forfeiture.

 

Framework for Assessing Express Conditions to Performance
i. Is there an express condition to performance?
ii. Has the conditional event occurred?
iii. If not, is it excused?  (Basis for excuse: waiver or forfeiture)
i. When examining forfeiture, look at to what extent the parties have spent money, and whether a party is losing out on expectations.
ii. Examine whether the condition which was purportedly breach was waived/modified in the past by prior performance
 

Consequences of Unexcused Failure of Condition: 
i. Party whose performance was conditional may refuse to perform until conditional event occurs or is excused and may terminate or possibly rescind if event doesn’t occur or isn’t excused within time indicated by contract.
 

Relevant Cases:

 

Case Name: Haymore v. Levinson
 

Case Facts: P was a contractor and builder.  P was building a house and contracted to sell it to D for $36K.  $3K of the purchase price was to be placed in an escrow account until satisfactory completion of the work of all items listed by plaintiff were completed.  P agreed to complete these items, but then D wanted more items to be fixed.  P refused to fix more items, and as a result, D kicked P off the property taking the position that they would not release the money until P satisfied their demands.  The trial court ruled that the court should apply an objective standard to this case and "satisfactory completion of the work" should be based upon this standard.  Consequently, the trial court ruled in favor of P and D appealed.

 

Issue: When there is a case involving satisfaction of this such as operative fitness, mechanical utility or structural completion in which the personal sensibilities of an individual are not of predominant importance, should the court apply an objective standard to determine completion.

 

Holding: Yes, when a party is supposed to complete work to the satisfaction of another, contracts fall into two scenarios: 1) where the undertaking is to do something of such a nature that pleasing the personal taste, fancy, or sensibility of the other party, which cannot be readily determined by objective standards, must reasonably be considered an element of predominant performance. The other is the case is for things such as operative fitness and mechanical utility which does not require subjective needs be met.  Here, the case is for the latter and the jury found that the plaintiff completed these items in a satisfactory manner, further, experts testified that the cracking identified were not structural defects which would implicate the plaintiffs work.  Thus, the trial court's decision was appropriate.

 

Case Name: Ard Dr. Pepper Bottling Co. v. Dr. Pepper Co. (Termination based upon subjective belief that condition was broken)
 

Case Facts: P and D entered into a bottling agreement whereby P had the exclusive right to distribute Dr. Pepper for a certain region.  Pursuant to the agreement, P needed to (1) accept Dr. Pepper as its leading drink, (2) use modern technology to bottle the product which was sanitary, (3) promote the drink and increase sales.  If at any time under the contract, D believed that P had not complied with these provisions, D could in good faith terminate the agreement.  D did so do that and P brought action against D stating that the termination was not in good faith.  The trial court ruled in favor of D and awarded a judgement of $150K.  P appealed this action.

 

Issue: When you have a contract in which performance by one party is conditioned on the satisfaction of the other, and the agreement leaves little open to interpretation, is it appropriate for the courts to enforce the literal definition of the contract.

 

Holding: Yes,  in this case, it was not unreasonable for Dr. Pepper to reserve to its own business judgement the question of whether the agreement had been property and faithfully performed.  There was no evidence of ill will or financial advantage as a result of the termination.  Rather, D would lose money from the decrease in volume.  In these cases, courts are reluctant to enforce such contracts literally when doing so would result in injustice.  Because it was not unreasonable to hold a literal enforcement of the contract, and D was able to present quality evidence that shows there was a breach of the agreement, the court ruled that there was no bad faith which would preclude the termination of this agreement.

 

Case Name: Burger King Corp v. Family Dining, Inc (Termination not allowed because such a remedy would result in forfeiture)
 

Case Facts: P and D signed an exclusive territorial agreement whereby D would construct burger kings pursuant to a schedule which was in the agreement.  It was effectively 1 each year and after 10 years, there must not be less than 10.  The agreement spanned 90 years.  The first three were built on time, but the fourth was not.  However, P and D entered into a modification to the origianl agreement where P waived D's failure to comply with the agreement.  P was sold to pillsbury and when the 9th store was not constructed on time P's new owner sent a letter stating that he was delinquent and D responded by stating that he was developing 4 sites at the time and the next one would come soon.  P ultimately sent another letter to D stating that he wasn’t meeting his end of the agreement and ultimately, D learned that the agreement was terminated on 11/6/73.  P sued D to enjoin the use of the burger king trademarks.  Within the complaint, P maintained that the agreement should be terminated in accordance with the express language of the agreement.  D responded by stating that the termination provision should not be found operative as it would result in forfeiture to D.

 

Issue: When strict enforcement of a termination provision would result in forfeiture, can an agreement be terminated.

 

Holding: No. There are really two defenses.  The first is that the strict performance was waived and there was no reason for P to believe that it would be enforced this later time.  The second and most important by the court is that giving strict effect to the termination provision involves divesting Family Diming of exclusivity, which, in the Court's view, would amount to a forfeiture.  As a result, the court will not ignore the considerations of fairness and believes that equitable principles,a s well, ought to govern the contract.

 

R.302 states that a condition may be excused without other reason if its requirement will involve the extreme forfeiture and penalty.  Because D would be forced to give up the exclusivity agreement, which would provide the future cash flows which were intended to be received as a result of the investment, the cour theld that the temrination by the express terms of the agreement was not allowed.

 

Case Name: American Continental Life Ins. Co. v. Rainer Construction Co., Inc. (Termination due to non-satisfaction of condition precedent)
 

Case Facts: P engaged D as a contractor to build a building.  The payment structure was such that 90% of work completed each month would be payable by P to D.  The remaining 10% would be paid once D no more than 30 days after the Substantial Completion of Work and a Certificate for payment has been issued by the architect.  In this case, all payments during the course of the contract were made on time, but the last 10% payment was not because P argues that the building was not constructed in accordance with the plans and specifications.  The trial court ruled in favor of P and D for their respective claims, and P appealed the trial court's decision wherein they rejected a request for a directed verdict.  

 

Issue: When a party fails to pay because a condition precedent to payment has not yet been satisfied, is P within his rights to refuse payment, even considering the fact that certain elements of the contract, other than payment provisions, had been waived earlier.

 

Holding: Yes.

 

Rationale: With respect to the waiver of the payment provisions, the defendant argues that the various waivers which occurred throughout the contract with respect to the change orders resulted in a waiver of the payment provisions which therefore provided D the right to sue for breach of contract.  The court rejects this argument because a waiver of one element of a contract does not constitute a waiver for other rights in the contract.  Further, because the Certificate of Payment is not a procedural chaff, and represents a major substantive right which serves a vital interest in ensuring that the property which was constructed was built pursuant to the plans and specifications, refusal by P to administer the payment until the document was received was appropriate.  Thus, the court erred in failing to direct a verdict in favor of P.

 

Dissent: When dependent promises exist which require something to occur prior to the promisor's action, but that condition does not significantly affect the usefulness of the building for the purposes which it was intended, P should not be able to withhold payment because of this technicality that he did not receive a report, even though there is an appearance that P is satisfied with the result as evidenced by the occupation.

 

1. Constructive Conditions, Material Breach

 

Big Picture: When no conditions are expressed in the contract, the failure of one party to perform as promised will permit the injured party to terminate or rescind the contract if a court is willing to interpret the contract to require that performance of one party's promise is a condition to the duty of the other party.

 

Restatement 237: Effect on Other Party's Duties of a Failure to Render Performance
1. It is a condition of each party's remaining duties to render performances 

2. To be exchanged under an exchange of promises

3. That there be no uncured material failure by the other party to render any such performance due at an earlier time

 

Substantial Performance Rules: 

1. If there has been substantial, although not full performance, the breaching party has a claim for the unpaid balance, and the injured party has a claim only for damages. There can be no material breach when there is substantial performance.

2. If there has not been substantial performance, the breaching party has no claim for the unpaid balance, although he may have a claim for restitution.  Injured party has a right to termination, rescission, or damages (if the breach is a promise).

 

Promise Analysis
1. Has there been a breach (a promise not kept)?

2. Is the breach material?  R.2d 241

3. If breach is not material, injured party cannot terminate or rescind.  May sue for damages, perhaps setoff or demand adequate assurance.  Maybe sue for specific performance if appropriate (legal remedy inadequate).

4. If breach material and no cure, party may terminate and possibly rescind the contract.

 

Restatement 241: Circumstances Significant in Determining Whether a Failure is Material
1. The extent to which the injured party will be deprived of the benefit which he reasonably expected

2. The extent to which the injured party can be adequately compensated for the part of that benefit which he will be deprived

3. The extent to which the party failing to perform or to offer to perform will suffer forfeiture

4. The likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances.

5. The extent to which the behavior of the party failing to perform or to offer to perform comports with the standards of good faith and fair dealing.

 

Restatement 250: When a Statement or Act is a Repudiation
1. A statement by the obligor to the obligee indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages for total breach under R.243 (where duties of performance remain on both sides).

2. A voluntary affirmative act which renders the obligor unable or apparently unable to perform (a material obligation) without such a breach.

 

Notes:

· For statement to be a material breach, it must be a material term that they are repudiating

· For an act to be a material breach, the act must render the party apparently unable to perform a material duty

 

Restatement 253: Effect of a Repudiation as a Breach and on Other Party's Duties
1. Where an obligor repudiates a duty before he has committed a breach by non-performance and before he has received all of the agreed exchange for it, his repudiation alone gives rise to a claim for damages for total breach.
2. Where performances are to be exchanged under a contract, one party's repudiation of a duty to render performances discharges the other party's remaining duties to render performance.

 

Restatement 256: Nullification of Repudiation or Basis for Repudiation
1. The effect of an affirmative act or statement which qualifies as a repudiation may be nullified if, to the knowledge of the injured party:

i. Those events have ceased to exist before he materially changes his position in reliance on the repudiation

ii. Indicates to the other party that he considers the repudiation to be final

 

1. Anticipatory Repudiation

 

Big Picture: When the obligor repudiates the contract, which can be a statement or affirmative act pursuant to R.250, the obligee's performance is discharged and the repudiation gives rise to a claim for damages for total breach.  Under common law, damages are measured at the time of performance.  Under the UCC, breach is measured at the time of repudiation.

 

Relevant Cases: 

 

Case Name: Stonecipher v. Pillatsch

 

Case Facts: P entered into a contract to purchase a house from D.  P paid a $1K earnest money deposit and P was supposed to take possession of the house on 7/1.  In early June D stated that the home that they were moving into was under construction, which was delayed, and they requested that the possession date be pushed to 7/15.  D then asserts that a date of 8/1 was discussed but plaintiff heard nothing to this regard and further, P only learned of the 8/1 purported possession date from their landlord.  Thus, P went to D's house to discuss the matter and requested that D vacate the property on 7/1.  D stated that they could not be out by 8/1.  P then demanded return of the earnest money deposit.  D refused the request and then repeated that they would not be out until 8/1.  The trial court ruled in favor of P and D appealed.  

 

Issue:  When a party bound by an executory contract gives notice of his intention not to comply with the obligations, can the other contracting party accept such notice as an anticipatory breach and treat this as a repudiation, thus allowing for the immediate rescission of the contract.

 

Holding: Yes, in order to justify the adverse party in treating a renunciation as an anticipatory breach of contract, there must be a definite and unequivocal manifestation of intention that the party will not render the promised performance when the time fixed for it in the contract arrives.  Here, that occurred as it was clear from the interactions of the parties that the defendant was not going to tender the property on the requested date, and therefore, the actions were sufficient to constitute a repudiation.  Thus, whether the defendant's attorney's tried to mitigate the damage after the fact is irrelevant to the analysis as to whether P has the rights to rescind.

 

1. Availability of Rescission/Restitution

 

Big Picture: After a material breach or repudiation, the aggrieved party may seek rescission of the contract.  Rescission would provide restitution of benefits she has conferred on the other party instead of seeking monetary damages or specific performance.

 

General Notes: 
1. Generally, when the legal remedy is adequate, rescission will not be provided.

i. However, whenever there is unjust enrichment, there is no requirement to show that the legal remedy is inadequate as a prerequisite to recovery.

ii. Argue both ways on test

2. If the parties are so intertwined in a contract such that there is inability to restore the status quo, rescission may not be an appropriate remedy.

3. When a party delays in electing rescission, such a delay precludes the injured party from claiming rescission.

i. Injured party should not be allowed to speculate/gamble at other's expense

ii. To determine whether the delay bars rescission, see whether the delay has prejudiced the other side.  That is, would allowing rescission allow for forfeiture.

4. When a breaching party materially breaches, the innocent party has the right to (1) sue under the contract, (2) rescind

 

Restatement 373: Restitution When Other Party Is in Breach
1. On a breach by non-performance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance

2. The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance.

i. Makes sense, you should just be able to terminate the contract and sue for monetary damages.  The legal remedy would be adequate here.

 

Official Comments to R.373:

· An injured party who has performed in part will usually prefer to seek damages based upon his expectation interest instead of a sum of money based on his restitution interest because such damages include his net profit and will give him a larger recovery.

· In the case of a contract on which he would have sustained a loss, rather than a profit, his restitution interest may give him a larger recovery than would damages on either basis.

· Limitations on restitution:

· The party in breach is liable only to the extent that he has benefitted from the injured party's performance.

· If the injured party has completed performance and nothing remains for the party in breach to do but pay him the price, recovery is limited to the price.

 

UCC 2-607(3)(a): Notice of Breach
1. Where a tender has been accepted, the buyer must within a reasonable time after he discovers or should have discovered any breach should notify the seller of breach or be barred from any remedy.

 

Relevant Case:
 

Case Name: Ennis v. Interstate Distributors, Inc. (rescission in general)
 

Case Facts: P was the former president of D and was terminated in February of 1976.  Subsequent to his termination, he was subject to a non-compete agreement which was included in his original employment contract with D and stated that he would not solicit business from former customers, etc. for 3 years in LA, TX, NM, MS.  Ultimately, P ended up soliciting business from D's customers and actually accepted employment at some of these competitors.  It was determined that he actually only did not compete for around 3 months.  The trial court ruled that this was a material breach and awarded D rescission of the covenant and awarded D restitution of the consideration paid by it for the restrictive covenant.  P appeals this decision, arguing that restitution is not available since he did not compete for some portion and therefore partially performed.

 

Issue: When there is a material breach of a covenant in part, and full relief at law cannot be provided, is rescission and restitution an appropriate remedy.

 

Holding: Yes.  Rescission is authorized if there is a breach of a contract in a material part.  The breach need not be total but a partial breach may be sufficient if it goes to the essence of the contract.  Ordinarily however, rescission will not be awarded when full relief at law will be provided.  Here, there are questions as to the damages for the sales which have been made.  It would be hard to say that the same sale would have been made at the same price, commission, etc. but for P's actions.  Consequently, a remedy in law may not be sufficient. The plaintiff also argues partial performance.  While there is authority for the proposition that rescission may not be granted unless in doing so the parties may not be restored to the status quo which existed prior to the breach, restoration is not indispensable.  Rather, inability to return the parties to their former position is an element to be considered in determining whether, under a particular set of facts, rescission would be inequitable.

 

Case Name: Mobil Oil Production & Exploration Sourtheast Inc. v. United States (Innocent Party's Action for Restitution)
 

Case Facts: P contracted with the US government to obtain leases to drill for oil off the coast of North Carolina.  The rights were not absolute, but conditioned on receiving additional approvals from the US government.  The government ultimately repudiated the contract and P sued for restitution and wanted their money back.  Since the companies could not have obtained the necessary permits, they did not explore for oil in any event.  The government admits this.

 

Issue: When there has been a repudiation, and there have been no damages suffered, is the party who paid a deposit entitled to restitution.

 

Holding: Yes, unjust enrichment, forfeiture otherwise.

 

Case Name: Snyder v. Rhoads (Delay bars rescission)
 

Case Facts: P sold two dry cleaners to D.  D paid P for the cleaners in the form of a promissory note.  When they were negotiating, P showed D financials which stated that the businesses generated $21K.  Relying on this information, D bought the dry cleaners and realized that there was no way that the financial performance show was accurate.  In fact, the business was losing money.  Consequenly, D closed down show and stopped paying the note.  P then took over the property under the security agreement and brought suit to collect for the balance owed on the notes.  The jury found in favor of the plaintiff.  D appealed stating that the trial court erred in striking D's counterclaims, refusing to admit evidence regarding the multiple listing contract, and refusal to admit other information which would potentially indicate fraud.

 

Issue: When a defendant is subject to fraud, and has an election of remedies, but does not elect any such remedy for a period of time, does such a delay preclude D from electing rescission.

 

Holding: Yes, Because D retained the property for a year and a half after discovering the alleged fraud and continued, this continuation served as affirmation.  Thus, he could not elect rescission and he should therefore be allowed to sue for damages.

 

1. Breaching Party's Right to Restitution

 

Big Picture: If promises are dependent, a breach by one party may result in harsh punishment to the breaching party when the other party does not have to perform.  That is, a forfeiture may occur.

 

General Notes:

1. Job 1:  Give injured party benefit of the bargain (make sure it is in position it would have been in but for breach)

2. Job 2:  Allow breaching party to recover any benefit conferred in excess of damages caused by breach.

3. Breaching party never recovers anything more than contract price – damage caused by breach (lesser of contract price – damages or fmv of work done)

i. However, if there is an underrun on the job, and the reasonable value of what has been provided, in addition to damages, is less than the contract price, damages would be capped at this new figure

4. Injured party never pays more than agreed for (protects expectancy damages).

5. A party who intentionally furnishes services or builds a building that is materially different from what was promised will be viewed as an officious act and not in part performance of the promise.  Consequently, he will be denied recovery unless the other party has accepted or agreed to accept the substitute performance.

 

Restatement 374: Restitution in Favor of Party in Breach
1. If a party justifiably refuses to perform on the ground that his remaining duties of performance have been discharged by the other party's breach, 

i. The party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance 

ii. In excess of the loss that he has caused by his own breach.

2. To the extent that the parties agreed that performance would be retained in the event of a breach, the breaching party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.

 

Example:
A contracts to sell land to B for $100K, which B promises to pay in $10K installments before A transfers the title. B makes three payments on time but fails to pay the remaining installments.  A then sells the land to another buyer for $95K.  B can recover $25K in restitution, which is calculated taking the $30K in payments less the $5K in damages resulting from B's breach of contract (Diminution in sales price).

 

Example 2:
Contractor contracts with a homeowner to build a porch for $3K.  Contractor walks off the job before the work is substantially complete.  The work performed thus far is valued at $3K, but it will cost the homeowner another $500 in order to finish the job to specification.  Suing under the contract is worthless because the breaching party has no rights.  Under restitution, the contractor will get $2500 ($3K (reasonable value) - $500 (damages resulting from breach)).  

 

Example 3:
Contractor contracts with a homeowner to build a porch for $3K.  Contractor walks off the job before the work is substantially complete.  The work performed thus far is valued at $1.5K, but it will cost the homeowner another $500 in order to finish the job to specification.  Suing under the contract is worthless because the breaching party has no rights.  Under restitution, the contractor will get $1500 ($1.5K (reasonable value) - $0 (damages resulting from breach)).  

 

Relevant Cases: 

 

Case Name: Kutzin v. Pirnie
 

Case Facts: D entered into a contract to purchase a residential property from P.  Pursuant to the agreement, D made a $36K deposit and then decided not to go through with the purchase.  In the trial court the buyers argued that the contract had been rescinded because attorneys for both parties had sought to amend it during the three-day period provided by the contract's attorney-review clause.  The trial court found that the contract was valid and awarded P damages of $17K (therefore, 13K from the deposit needed to be refunded).  D appealed and the appellate court ruled that the sellers were entitled to compensatory damages of $17K plus the deposit.  Then the Supreme Court granted certiorari. 

 

Issue: Whether a seller should be entitled to retain a deposit when a buyer breaches a contract that does not contain a liquidated damages or forfeiture clause and where the damages suffered are less than the deposit.

 

Holding: No, where a party can and does show by proper evidence that the defendant is holding an amount of money as a penalty rather than as compensation for injury, he should be given judgement for restitution of that amount.  However, this should only occur in the following scenarios:

1. The defendant has not rescinded and remains ready and willing to perform, and still has a right to specific performance by the plaintiff.
2. The plaintiff has not shown that the injury caused by his breach is less than the installments received by the defendant
3. There is an express provision that the money may be retained by the vendor and the acts are such as to make this a genuine provision for liquidated damages and not one for a penalty for forfeiture
 

To deny recover in this situation often gives the seller more than fair compensation for the injury sustained and imposes a forfeiture which the law abhors.  Penalties deter efficient breaches of contract by making the cost of breach to the breaching party is greater than the cost of the breach to the victim. 

 

1. Divisible Contracts

 

Big Picture: The effect of a breach of contract will depend on whether the contract contained divisible or indivisible contracts.   

 

Restatement 240: Part Performances as Agreed Equivalents
1. If the performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances 

2. So that the parts of each pair are properly regarded as agreed equivalents

3. Each set of promises should be considered separately – failure to perform under one set does not excuse performance under the other

 

Notes:

· Distinct writings evidence separate agreements.

 

Relevant Cases: 

 

Case Name: Siemans v. Thompson
 

Case Facts: P entered into a contract with D, the sole shareholder of D's corporation, which provided the following provisions: (1) in exchange for $6K, P possessed the right to purchase up to 50% of the outstanding stock of the corporation; (2) plaintiff agreed to perform management services for the business in exchange for a salary of not less than $1K per month plus quarterly bonuses.  After the agreement was entered into P purchased 245 shares of stock for $49K, payable in 7 installments due annually.  Ultimately, the Company ran into a cash crunch and D requested that P sign a written request precluding his ability to receive his contracted salary in order to help the cash position of the company.  Prior to 11/1/69, D notified P that their salaries wouldn’t be paid until the cash position improved.  P served notice of termination of the contract on 12/12/69 and filed suit seeking equitable rescission of the contract and the recovery of the value of his services for the period he worked and received no salary.  D counterclaimed alleging P refused to purchase stock and pay interest as agreed in the contract.  The trial court ruled in favor of P for both his complaint and the D's counterclaim under the theory that the employment agreement and the stock purchase agreement were indivisible.  The trial court held that this unilateral termination of the employment aspect of the contract was a material breach which entitled P to rescission.  D appealed this descision.

 

Issue: Are the promises contained in the employment contract inseparable, and if so, does the unilateral breach of one promise by D present a material breach which provides P the right to sue for rescission.

 

Holding: Yes, from the evidence it appears that the parties agreement was intended to be inseparable since one intending to purchase a share of a business and to help manage, operate and obtain his livelihood from that business would hardly have an interest in the purchase provision if he was deprived of his status of employee-manager.  Further, the termination of the contract wholly is likely a material breach and therefore, rescission was a warranted remedy.  Just because a judgement as a matter of law can be determined, when there is material breach, the aggrieved party has the right to rescission, which is what he wanted.  Thus, the remedy was appropriate

 

Case Name: Rudman v. Cowles Communication, Inc.
 

Case Facts: P owned a publishing business which was sold to D.  In connection with the deal, P and D entered into an asset purchase agreement and a separate employment agreement which provided a $30K annual salary for 5 years.  P ultimately was terminated from the Company and P sued for fraud and wrongful discharge.  The trial court dismissed the fraud claim but upheld the wrongful termination claim for $87K.  P appealed under the premise that the agreements were dependent, a material breach occurred, which therefore justifies rescission.  

 

Issue: Were the acquisition and employment agreements separate independent agreements?  Further, is an equitable remedy appropriate when a remedy at law is appropriate.

 

Holding: Yes, the agreements were separate based upon the surrounding circumstances.  Although form is not conclusive, the court ruled that the separate agreements with separate assets was influential.  Here, equity remedies are not appropriate because it would be impossible to restore the status quo.  You can't carve the company out and then bring it back under the ownership of P assuming nothing has changed.

 

1. Executory Accord or Substitute Contract

 

Big Picture / Notes: 

1. When there are amended or additional contracts which govern the promises to be performed, you need to determine whether the agreement was an executory accord (modification pursuant to the original contract) or a substitute contract (new contract).  

2. If accord, you can sue for breach of terms included in the original agreement.  If a substitute contract, you can only sue for breach of terms included in the substitute contract.

3. Except for changes herein is indicative of a substitute contract

4. If duties under original contract are unclear, likely that a new agreement is a subsequent agreement

 

Relevant Cases: 

 

Case Name: Bradshaw v. Burningham
 

Case Facts: P was engaged by D to construct a well.  The terms of the original agreement stated that the well should be 500 feet deep and it would cost $35 per foot, but if P struck hard rock, then P would charge $50/hour.  P struck hard metal which made digging difficult, thus the parties entered into a written compromise agreement that determined the amount to be paid for the first well and set the terms under which the plaintiff would drill a new test hold.  In this case, the agreement stated that it was the parties intention to amend their original contract.  

 

Issue: When the parties compromise agreement was a binding modification of their original contract or an executory accord?

 

Holding: Binding modification.  An executory accord is an agreement that an existing claim shall be discharged in the future by the rendition of substituted performance.  On the other hand, a binding modification is a binding agreement which waives any contractual rights in the original agreement which conflict with the modification.  Here, you have to look at the intentions of the party..  Because it stated that "the old hold contract being still effective except for changes mentioned herein, this indicated that it was a binding mod.  Thus, the trial court's award for the damages plus the amended contract bound the parties.

 

1. UCC Remedies

 

Differences between Common Law and UCC:
1. Termination under the common law has two separate terms under the UCC.  Under the UCC, "Termination" describes when a contract is terminated not resulting from a breach.  "Cancellation" describes cancellation after a breach occurs.

2. Rescission under the common law possesses separate terms for buyers and sellers under the UCC.  For buyers, the term is "revocation of acceptance" and for sellers, the term is "reclamation of goods".

3. UCC rejects the election of remedies

4. UCC adopts expectation measure of damages and follows “efficient breach” theory (no punitive damages).  

 

Contractual Limitations On Remedies Under UCC
1. Liquidated damages clauses are permitted, same rule as under Restatement (i.e. must be reasonable, not punitive). 2-718

2. May limit consequential damages as long as not unconscionable.  2-719(3)

3. Contract may limit remedy of buyer to “repair or replace”, as long as remedy doesn’t fail.  2-719(2)

 

A. Buyer's Remedy Rules

 

Questions to Ask
1. Has the seller breached the contract (e.g. failure to deliver on time, goods don’t conform to warranty)?

2. Is the contract an installment sale contract? 

3. If goods are delivered all at once, use 2-601 but if in installments, use 2-612

 

A. Non-installment sale contracts
 

1. Did seller make a conforming tender? (Perfect Tender Rule)

 

Notes:
1. For non-installment sale contracts, the UCC imposes a perfect tender rule which provides a buyer the right of rejection if the delivery fails in any respect

2. Acceptance can be provided by (1) providing an affirmative acceptance, (2) failing to notify seller of rejection, or (3) performing any act inconsistent with seller's ownership.

3. If a contract is accepted, the buyer must pay at the contract rate for any goods accepted

4. If goods are accepted, the buyer precludes the ability to reject the goods. 

 

Relevant Statutes:
1. 2-601: Buyer's Rights on Improper Delivery

a. If the goods or tender of delivery fail in any respect to conform to the contact, buyer may

i. Reject the whole

ii. Accept the whole

iii. Accept any commercial unit or units and reject the rest

 

1. 2-606: What Constitutes Acceptance of Goods

a. Acceptance occurs when the buyer

i. After a reasonable opportunity to inspect the goods, signifies to the seller that the goods are in conformity or that he will take or retain them in spite of their non-conformity

ii. Fails to make an effective rejection but such acceptance does not occur until the buyer has had a reasonable opportunity to inspect them

iii. Does any act inconsistent with the seller's ownership, but if such act is wrongful as against the seller it is an acceptance only if ratified by the seller.

b. Acceptance of a part of any commercial unit is acceptance of that entire unit.

 

Relevant Cases:

 

Case name: Zabriski Chevrolet Inc. v. Smith (violation of perfect tender rule, cure insufficient b/c of shaken faith)
 

Case Facts: D bought a car from P which only operated for 7/10th of a mile before it broke down.  As a result, D called his bank and told them to stop payment on the check made to P.  P sued for the remaining payment and D counterclaimed for a recovery of the deposit.  Plaintiff urges that defendant accepted the vehicle and therefore was bound to complete payment for it.  Defendant asserts that he never accepted the vehicle and therefore under the code properly rejected it; further, even if there had been acceptance, he was justified in revoking the car.

 

Issue: Did D accept the car?  Assuming D accepted the car, was D within his rights to reject the car?  Did P's efforts to replace the transmission qualify as a curing event which would have required D to accept the substituted car?

 

Holding: D did not accept the car.  Under 2-602, a buyer may reject the goods within a reasonable time after their delivery or tender.  Here, the car only travelled 2.5 miles before the defendant rejected the car and the court believed that this was well within the reasonable opportunity to inspect and therefore, he car was not accepted.  Assuming the car had been accepted, D still had rights under 2-608 to reject the car because the cars value was substantially decreased to him when he accepted the car and found out that there was a defect, and his acceptance was reasonably induced by assurances of the seller.  Lastly, the cure was not an acceptable substitute.  If they provided a new car maybe, but not a new transmission.  

 

Case Name: Bowen v. Young (acceptance because use of product was inconsistent with ownership of seller)
 

Case Facts: D bought a mobile home from P.  The provisions of the sale agreement held that the mobile home was to b edelivered with a gas heater and a 3.5 ton air conditioning unit.  The mobile home delivered had an electric heater and a 3 ton ac unit.  D notified P within 17 days that the contract was cancelled attempted to reject the goods.  However, D went ahead and paid $600 to upgrade the AC unit and stayed in the mobile home for one year before he returned it.  The trial court ruled that D rejected the mobile home and errored in finding that D ratified the sale and accepted the unit.

 

Issue: Were the actions taken by D inconsistent with ownership of the property which in effect acted as an acceptance?  

 

Holding: Yes, however, the amount to be paid should be less than the contract price as damages need to be factored into the contract price to be paid and therefore, the court remanded the case to the lower court to determine this amount.

 

1. If seller did not make a conforming tender, did buyer reject within reasonable time after reasonable opportunity to inspect?

 

Notes:
1. UCC 2-606 allows for a buyer to accept or reject after a reasonable opportunity to inspect the goods.  Reasonable opportunity is required because

a. Goods depreciate quick and it's hard to determine whether the defect is due to the non-conformity or depreciation

b. Seller would suffer a forfeiture if rejection could be extended far into the future

 

Relevant Statutes:
1. 2-602: Manner and Effect of Rightful Rejection

a. Rejection of goods must be within a reasonable time after their delivery or tender.  Rejection is ineffective unless the buyer seasonably notifies the seller.

b. If the buyer has before rejection taken physical possession of goods in which he does not have a security interest, which arises when payments are made for defective, rejected goods:

i. He is under a duty after rejection to hold them with reasonable care at the sellers disposition

ii. For a time sufficient for the seller to remove them

c. The buyer has no further obligations with regard to goods rightfully rejected

 

1. If buyer rejected the goods, did the seller have a right to cure under 2-508

 

Notes:
1. Seller has a right to cure the product, even if not explicitly stated in the contract, if seasonable notice is given to the buyer, under the following two scenarios:

a. When buyer rejects before the time of performance has come due

i. Gives seller another bite at the apple before performance becomes due

b. When a buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable

2. Available if contract limits remedy to “repair or replace defective parts.”

3. To cure, seller must make “a conforming tender.”  Repair allowed for minor defects.  Major defects may require a new product (“shaken faith”).

 

Relevant Statutes:
1. 2-508: Cure by Seller of Improper Tender or Delivery

a. Where any tender or delivery by the seller is rejected because of non-conformance and the time for performance has not yet come

b. Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer

 

1. Did the seller cure?

 

1. If buyer accepted, could buyer revoke acceptance under 2-608?

 

Notes:
1. Even if acceptance is given, a buyer can revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value to him (honest and reasonable belief of substantial impairment is required)

a. To evaluate substantial impairment, analyze as to whether a material breach has occurred

2. Buyer may also revoke of seller unable to cure a defect noted at time of acceptance that causes substantial impairment in value

3. Substantial impairment is necessary because the law is not going to impose a forfeiture unless the goods are substantially impaired.

4. If acceptance is made with knowledge of a non-conformity, buyer cannot revoke acceptance because of the non-conformity unless acceptance was on the reasonable assumption that the non-conformity would be reasonably incurred.

5. If revocation is appropriate, UCC 2-608(3) states that the buyer has the same rights as though he rejected the goods.

a. Thus, under 2-602(c) a buyer has no further obligations with regard to goods rightfully rejected, BUT

b. 2-508 says that a seller can cure when goods are rejected, thus, that remedy is available to the seller upon revocation.  

 

Relevant Statutes:
1. 2-608: Revocation of Acceptance in Whole or in Part

a. The buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value to him if he has accepted it:

i. On the reasonable assumption that its non-conformity would be cured and it has not been seasonably cured; or

ii. Without discovery of such non-conformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller's reassurances

b. Revocation of acceptance must occur with a reasonable time after the buyer discovers or should have discovered the ground for it and before any substantial change in condition of the goods which is not caused by their own defects.  It is not effective until the buyer notifies the seller of it.

c. A buyer who so revokes has the same rights and duties with regard to the goods involved as if he had rejected them.

 

1. Can buyer use goods after rejection or revocation?

 

Notes:
1. Just because an individual uses a good doesn't mean that use is acceptance.  Reasonable use can be a way for an injured buyer to mitigate damages

2. The UCC is silent on the ability of an injured buyer to use goods which have been rejected/revoked so long as use is reasonable

a. Argue both ways on the test that:

i. UCC does not state whether reasonable use is appropriate by buyers who have rejected/revoked goods.

ii. Judicially created rule says that it is allowable.

3. If buyer effectively rejects/revokes, buyer can get restitution which is equal to the contract price, less the value of the use by the buyer (i.e. unjust enrichment).

 

Relevant Cases:
 

Case Name: McCullough v. Bill Swad Chrysler Plymouth Inc. (rejection and reasonable use after contract was insufficient to represent inconsistent ownership by seller)
 

Case Facts: P purchased a car from D which was delivered and still possessed issues which were supposed to be fixed. The car was purportedly fixed but new issues kept arising.  Seven months after the purchase, P sent a letter to D stating that the agreement should be rescinded and a refund should be provided for the purchase price. D ignored this letter and then P filed suit.  During this time, P was still using the car and used 23K miles on the car.  The trial court entered judgement for P in the amount of $9.7K and ordered return of the car to the appellant.

 

Issue: By continuing to use the car, did P accept the car pursuant to 2-608?

 

Holding: No, the use was reasonable considering the facts and circumstances.  (1) seller did not tell buyer what to do with the car when he rejected and therefore continued use is reasonable.  Said another way, he was not told to stop driving. (2) Buyer's personal needs could not be satisfied without continued use of the car and it was unreasonable for her to secure another loan to purchase, (3) seller acted in bad faith when failing to repair the car and bringing about new defects, (4) seller attempted to fix all issues and provided assurances that they would be fixed, thus inducing the buyer to keep the car, (5) seller was not prejudiced by continued use.  The car was still marketable at the time of trial.  Thus, there was a proper revocation, the contract should be rescinded, and the seller bears the cost for the dimunition in value between the sale date and the decision date of the court.

 

A. Installment sale contracts
 

Notes:
1. Perfect tender rule does not exist with regard to installment sales contracts.

2. Substantial impairment of installment required to reject the installment.

3. Substantial impairment of the entire contract required to reject the entire contract

4. Substantial impairment is the equivalent of material breach and should be analyzed through that guidance.

· Supplier relies on buyer's assurances and termination may result in forfeiture

· Not that much forfeiture when a singular delivery is cancelled

 

Relevant Statutes:
 

1. 2-612: Installment Contract; Breach

a. The buyer may reject any installment which is non-conforming if the non-conformity substantially impairs the value of that installment and cannot be cured

b. Whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole contract there is a breach of the whole. But the aggrieved party reinstates the contract if he accepts a non-conforming installment without seasonably notifying of cancellation.

 

Relevant Cases:
 

Case Name: Hays Merchandise Inc. v. Dewey

 

Case Facts: D purchased a number of stuffed animals from P and arranged for these goods to be delivered in installments.  Certain deliveries were made, but less than 1/2 of the total order was delivered.  D called P and asked about this and ultimately, D stated that they wanted no more toys and to cancel the order.  All unopened toys were shipped back to P's office at which time P sent them back to D.  The trial court held that the delivery of less than 1/2 of the toys was not a material breach of the sales contract.  D appeals this decision.

 

Issue: Whether the commentary provided on the call was an adequate revocation and whether the non-conformity substantially impaired the total order to D.

 

Holding: When the contract calls for multiple lot deliveries, when delivery in separate lots is authorized, to be separately accepted, a nonconforming lot may be rejected only if the non-conformity substantially impairs the value of that installment.  This differs from the standard in non-installment contracts where the buyer may reject for any reason.  That said, because the partial shipments did not substantially impair the value to D, based upon an objective standard, the trial court's decision was appropriate.

 

A. Buyer's Remedies
 

1. Buyer's Rejection of Goods

 

Notes: 
· If buyer rejects or revokes the contract, the buyer may cancel the contract and IN ADDITION either "cover" or seek damages

 

Relevant Statutes:
UCC 2-711: Buyer's Remedies in General; Buyer's Security Interest in Rejected Goods
a. Where the seller fails to make delivery, repudiates, or the buyer rightfully rejects or revokes acceptance, then

b. With respect to any goods involved, and with respect to the whole if the breach goes to the whole contract,

c. The buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as has been paid:

1. Cover and have damages

2. Recover damages for non-delivery

 

A. Specific Performance

· If goods unique or legal remedy otherwise inadequate, the buyer may demand specific performance

 

A. Cover

 

Notes:
· Applies if buyer has made a reasonable substitute purchase in good faith without unreasonable delay (“cover”)

· Cost of substitute good minus contract price plus incidental and consequential damages (2-715) minus any costs saved

· Consequential damages are determined under Hadley v. Baxendale rule and must be reasonably unavoidable (i.e. mitigation required).  2-715

· Seller has the burden to prove cover by the buyer so even though the buyer may have covered, he can elect any remedy he wants

· Buyer does NOT have to cover.  They have the option to cover or elect damages under 2-713.

 

Relevant Statutes:
UCC 2-712: "Cover"; Buyer's Procurement of Substitute Goods
1. After a breach, the buyer may "cover" by making in good faith and without unreasonably delay any reasonable purchase of or contract to purchase goods in substitution from those due from the seller.

2. The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages,  but less expenses saved in consequence of seller's breach.

3. Failure of buyer to effect cover within this section does not bar him from any other remedy.

 

Relevant Cases: 
 

Case Name: Jon-T Farms, Inc. v. Goodpasture, Inc. (Buyer does not have to cover and burden is on the seller to prove buyer covered)

Case Facts: D went out and purchased 10M pounds of #2 yellow grain at 2.70/cwt.  By 11/30/73, the date upon which all of the grain was to be delivered, only 2M/10M lbs had bene delivered.  From the date the contract was entered into to the date the date the suit was brought, the price increased almost 3x.  D brought suit against P for breach of contract.  Shortly after the lawsuit was filed, P delivered, almost 2M lbs was delivered.  The jury found in favor of D to sustain $121K in damages.  P appealed this decision.

 

Issue:  When a seller breaches a contract, does the buyer have the option to elect cover under 2-712 or damages under 2-713?

 

Holding: yes, upon sellers breach, the buyer is not required to cover as a means of minimizing damages, and his failure to effect cover does not bar him from any other remedy.  Thus, on seller's breach, buyer is free to choose between damages based upon the difference between the contract price and the cost of cover under 2-712, and damages for non-delivery, consisting of the difference between the market price at the time when the buyer learns of the breach and the contract price under 2-713(1).  Here, there was no evidence that D elected cover.  Further, there was no testimony that D went out and bought specific grain to make up for the specific amount of gran undelivered by P.

 

A. Damages, if Buyer does not Cover

 

Notes:
· Applies only if Buyer does not cover

· Damages = Market price at time buyer learns of breach minus contract price plus incidental and consequential damages minus expenses saved (if any)

· Consequential damages determined under Hadley v. Baxendale rule, mitigation required.  2-715

· This statute within the UCC is referred to as statutory liquidated damages.

· If case comes to trial before performance:

· Any damages based upon market price shall be determined according to the price of such goods prevailing at the time when the aggrieved party learned of the repudiation

· If the case comes to trial after performance, damages can be calculated:

· Using the price at the time of Repudiation

· Using the price at Time of performance

· Using the price a commercially reasonable time after repudiation

· Most often used as most buyer hear of repudiation, then make strategic next steps.

· Commercially reasonable time is vague, can be argued both ways on the final

 

Relevant Statutes:
UCC 2-713: Buyer's Damages for Non-Delivery or Repudiation
1. The measure for damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages, but less expenses saved in consequence of the seller's breach

 

Relevant Cases:

 

Case Name: Oloffson v. Coomer (Buyer gets damages, even though he covered, because cover was not during a commercially reasonable time after learning of breach)
 

Case Facts: P entered into a contract to purchase grain from D.  The contracted in two agreements to purchase 20K bushels for 1.12 3/4 for one order and 1.12 1/4 for the other.  The grain was supposed to be delivered partially on 10/30 and the remaining amount on 12/15.  On 6/3, D reached out to P and repudiated the contract.  P did not immediately mitigate losses but rather, he covered his obligation to buy 20k bushels at 1.35 and 20k at 1.49.  P then brought suit for breach of contract and the trial court awarded damages which were equal to (quantity x (price on date of repudiation - 1.12 1/4)).  P appealed stating that the appropriate amount of damages should have been the difference between the market price as of the date of delivery and the contract price.

 

Issue: When a seller repudiates, what is the date upon which an aggrieved party should calculate damages.

 

Holding: The repudiation date.  Since D was unequivocal in his repudiation, it would have been unreasonable for P to wait a commercially reasonable time for delivery as that would not occur under 2-610a.  Consequently, he should have proceeded under 2-610(b) and sought remedies of cover or damages as of the date of repudiation.  Thus, he had cover or damages at his disposal and both would have rendered the same calculation.  P brings up a trade usage argument which would potentially alter the calculation, but the court does not buy this argument.  In fact, they state that the absence of any such communication is indicative of bad faith.  Thus, the trial court's damages calculation was appropriate.

 

1. Damages if Buyer Accepts the Goods

 

Notes: 
· If a buyer accepts, damages can be calculated “in any manner which is reasonable.”  2-714(1).

· Buyer can also recover the difference between the value in the goods as warranted and those provided.

· It is important to keep the "expectancy" principle in mind when computing damages.

 

Relevant Statutes:
UCC 2-714: Buyer's Damages for Breach in Regard to Accepted Goods
· Where the buyer has accepted goods and given notification, he may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of events from the seller's breach as determined in any manner which is reasonable.

· The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of goods accepted and the value they would have if they had been as warranted.

· Incidental and consequential damages are also allowed for recovery

 

Relevant Cases:
 

Case Name: Vista St. Clair Inc. v. Landry's Commercial Furnishings Inc. (calculating damages when a buyer accepts)
 

Case Facts: P contracted with D to install carpet in its apartment building.  It ended up being bad carpet and ultimately, almost four years later, the plaintiff replaced the carpet at a cost of $10,885.  This contrasts the price paid from P to D of $8,560.  Consequently, P filed an action in the court which claimed breach of warranty.  The trial court awarded the plaintiff $2500 for damages, and D appealed this case.

 

Issue: Was the admissibility of evidence concerning the replacement cost of the carpet to the plaintiff a prejudicial error in the trial?  

 

Holding: No, when a buyer accepts goods and alleges breach of warranty with respect to those goods, as plaintiff did in this case, the damages resulting from such a breach may be determined in any manner which is reasonable.  Here, the plaintiff believed that the replacement cost was relevant to determine the losses, but the defendant disagreed.  The court cites to a treatise which states that some courts have found that the value of the goods accepted was zero and therefore, the value of the purchase, which could be the value as warranted, is relevant.  The court ultimately rules that the jury did not believe that the value of the carpet was zero, as evidenced by their $2500.  Since the court believes that the evidence admitted was appropriate and the jury came to their conclusion, they elected to affirm the decision made by the jury.

 

A. Seller's Remedies

 

General Notes:

· The seller in a contract will have remedies when:

1. The buyer wrongfully rejects

2. The buyer wrongfully revokes

3. Failure to pay

a. If a non-installment contract and buyer fails to make payment on or before payment is due, seller may cancel the cancel the contract with no ability for buyer's cure.

b. If an installment sales contract, seller may cancel if breach substantially impairs the value of the entire contract. May sue for damages, if any.

4. Buyer repudiates

 

· Seller is provided a wide array of options including but not limited to:

1. Withhold delivery

2. Stop delivery by any bailee

3. Resell and recover damages

4. Recover damages:

a. Difference between market price at the time and place for tender and the unpaid contract price, plus incidental and consequential, less expenses saved

b. Action for the Price

 

Relevant Cases:
 

Case Name: Goldstein v. Stainless Processing Co. (Seller was allowed to refuse delivery for buyer's late payment which was due before delivery)
 

Case Facts: P entered into a contract to buy 20K lbs of nickel cathodes at a price of 4.60/lb FOB chicago.  The terms of the sale were such that P would make a deposit to D of $20K as a good faith deposit which would be held in escrow.  Once P visited D to verify the material, D would return the deposit to P, and P would then pay the full amount by way of a certified check.  On August 28, P sent a letter to D confirming the terms above and included the check for $20K.  Shortly thereafter, but before D received the check, P issued a stop payment on the check.  D then received the check, tried to cash it, and noticed that a stop payment had been imposed upon the check.  D then send a telegram to P stating that the order was cancelled.  The trial court ruled in favor of D and P appeals this decision.

 

Issue: Under 2-703, when a buyer fails to make a payment due on or before delivery, does a seller have a right to cancel the contract.

 

Holding: Yes, 2-703 states that when a buyer does not make a payment due on or before delivery, then with respect to any goods directly affected and, if the breach is of the whole contract, then also with respect to the whole undelivered balance, the aggrieved seller may cancel.

 

 

i. Goods Not Accepted by Buyer

 

1. Seller's Resale Remedy

 

General Notes: 
· Seller may resell goods reasonably identified to breached contract

· Sale must be commercially reasonable, normally reasonable notice must be given to breaching buyer of sale

· Damages are difference between contract price and resale price plus incidental damages, less expenses saved due to breach

· Code does NOT PERMIT CONSEQUENTIAL DAMAGES FOR SELLERS, even if they occur.

· Buyers may rely on the purchase, sellers can just resell, may have some storage costs, but not much more

· May be able to recover under a reliance theory outside the contact as general principles of law and equity supplement the code

· Can squeeze the damages into incidental damages, other damages would need to be recovered under other general principles of law and equity

· Buyer has the burden of proof to prove that the resell price by the seller is unreasonable
 

Relevant Statutes:
UCC 2-706: Seller's Resale Including Contract for Resale
1. The seller may resell the goods concerned or the undelivered balance thereof. 

2. Where the resale is made in good faith and in a commercially reasonable manner, the seller may recover the difference between the resale price and the contract price together, with any INCIDENTAL damages allowed, but less expenses saved in consequence of the buyer's breach.

3. Where the resale is at private sale, the seller must give reasonable notification of his intention to resell

4. Where the resale is at public sale, no notification to the buyer is required.

 

1. Seller’s Contract Market Damages & Lost Profits

 

General Notes:
· Formula: Contract price minus market price at time and place for tender, plus incidental damages, less expenses saved due to breach 

· If the seller tries to recover damages under 2-608, and the market price of the goods are less than the resale price, there is an argument that such recovery would put the seller in a better position had the contract been performed.  

· Argue both ways on the exam that the remedy should be restricted

· Seller can always get contract market under 2-708

· If the measure of damages provided by taking the contract price less the market price is inadequate to put the seller in as good of a position had the contract been performed, seller can recover lost profits.

· This occurs when there is "lost profits".  Generally occurs with distributors and manufacturers of proprietary products.

· Question to ask: Is the seller a volume seller?

· Need to determine whether the product was resold.  If there is a limited supply of products, likely just a resale and lost profits is not recoverable.

· Calculate lost profits by calculating the lost margin (revenue lost vs. costs avoided)

 

Relevant Statutes:
UCC 2-708: Seller's Damages for Non-acceptance or Repudiation
1. The measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages, but less expenses saved in consequence of buyer's breach.

2. If the measure of damages is inadequate to put the seller in as good a position as performance would have done, then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer.

 

Relevant Cases:
 

Case Name: Lake Erie Boat Sales, Inc. v. Johnson (Seller tried to recover lost profits, but did not prove that they were a volume seller)
 

Case Facts: P entered into a contract with D to sell a boat for $15K.  Two days after the contract was entered into D repudiated the contract stating that they needed to cancel the contract because of D's heart problems.  The boat was then sold to a third party for the same amount.  P then filed suit seeking damages due from D for breach of the sales agreement.  The trial court ruled that P failed to present evidence establishing its position as a volume seller, thereby entitling P to lost profit damages.  P appealed this decision.

 

Issue: Did the plaintiff provide enough evidence in the trial court to adequately establish its position as a volume seller such that it would be able to claim lost profit damages?

 

Holding: No, the only person who testified to this fact was a salesman who stated that they were had an unlimited supply of the boat and equipment as purchased by the defendant.  However, the defendant contradicted this by stating that the sales man told him that it was the only boat available for sale.  Thus, the issue became one of witness credibility which is reserved for the trial court.  And as the jury decided that the plaintiff did not prove they were a volume seller based upon the facts in the record, the judgement was affirmed.

 

1. Seller's Action for the Price

 

General Notes:
· Action for the price is equivalent to specific performance for sellers. 

· In limited cases where the resale of goods is impracticable except where the buyer has accepted the goods or where they have been destroyed after risk of loss has passed to the buyer.

· If goods are specially made and thus resale is impracticable, the default remedies under the UCC are inadequate because there is no market price for the goods. Thus, the seller is allowed to sue for the price.

· 2-704(2): Seller is given express power to complete manufacture or procurement of goods for the contract unless the exercise of reasonable commercial judgement as to the facts as they appear at the time he learns of the breach makes it clear that such action will result in a material increase in damages.

· The burden is on the buyer to show the commercially unreasonable nature of the seller.

· Uniqueness of the product and costs to complete are relevant factors used to assess the reasonableness of any decision

· No requirements in 2-709 that the seller needs to notify the buyer that there is a resale opportunity

· No requirement of commercially reasonable price.

· Fire sale would not be allowed under 2-709 due to the imposition of the covenant of good faith & fair dealing.

· Unreasonably under the circumstances or in bad faith

 

Relevant Statutes:
2-709: Action for the Price
1. When the buyer fails to pay the price as it becomes due, the seller may recover, together with any incidental damages, the price:

a. Of goods accepted or of confirming goods lost or damaged within a commercially reasonable time after risk of their loss has passed to the buyer; and

b. Of the goods identified to the contract if the seller is unable after a reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing

2. Where the seller sues for the price, he must hold for the buyer any goods which have been identified to the contract and are still in the seller's control:

a. Except if resale becomes possible, he may resell them at any time prior to the collection of the judgement.

b. The net proceeds of any such resale must be credited to the buyer

c. And the payment of judgement entitles him to any goods not resold

3. After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to make a payment due or has repudiated:

a. A seller who is held not entitled to the price under this section shall nevertheless be awarded damages for non-acceptance under 2-708.

 

2-704: Seller's Right to Identify Goods to the Contract Notwithstanding Breach or to Salvage Unfinished Goods
1. Where goods are unfinished, an aggrieved seller may in the exercise of reasonable commercial judgement for the purposes of avoiding loss:

a. Complete the manufacture and wholly identify the goods to the contract

b. Cease manufacture and resell for scrap or salvage value or proceed in any other reasonable manner

 

Relevant Cases:
 

Case Name: Foxco Industries Limited v. Fabric World, Inc. (action on the price where reasonable efforts to sell were appropriate and reduced the judgement)
 

Case Facts: P entered in a contract to sell 12K yards of fabric to D for $36K.  A few weeks after the order was placed, the textile industry faced some headwinds and the buyer repudiated.  P notified D that if the goods were not accepted, they would be finished and sold and D sued for the difference between the contract price and the sales price received by P.   D alleges that P made no attempt to sell the goods from the time D cancelled until Sept of 1975 when the goods dropped 50% in value.  In that month, D sold 7K yards for $10K.  The trial court then stated that the jury was allowed to calculate the damages under 2-708 or 2-709 and ultimately, they awarded D $26K which was calculated taking the purchase price less proceeds from the sale under 2-709(2). D appealed stating that P did not act in a commercially reasonable manner to resell, and therefore, he could not sue for the price.

 

Issue: Did P engaged in a commercially reasonable effort to resell the products which would provide P the ability to sue for the price on the contract less recovery from alternative sales.

 

Holding: Yes, the jury believed that they acted in a commercially reasonable manner to continue manufacturing a substantially completed order.  Further, the jury believed the evidence which presented that the materials were manufactured for a specific buyer, for a specific season.  Thus, the fact that there was a delay in the sales can be attributable to the season for clothing.  Further, there was a steep decline in the market and there may have not been available buyers for the products.  Further, 2-709(1)(b) requires that a seller engaged in a reasonable effort to resell at a reasonable price.  Since the price dropped so much, it is hard to say that their efforts were inadequate when one could argue that the price was not reasonable.  Thus, the appelllate court believed that the jury made the instructions were correct which therefore allowed for the jury's findings.

 

Case Name: F&P Builders v. Lowe's of Texas, Inc. (action on the price, no requirement for seller to accept returns)
 

Case Facts: P bought building materials from Lowes.  Subsequent to delivery and acceptance of the goods, P was unable to pay for them and requested that D return to the delivery site and pickup the goods.  This did not happen so P filed suit stating that D was required to mitigate its damages by accepting a return of the goods upon the buyer's request.  The trial court granted summary judgment in favor of D.

 

Issue: Does a seller have a requirement to mitigate damages once goods are accepted by the buyer, or the where risk of loss has passed to the buyer by accepting a return?

 

Holding: no, UCC 2-709(1)(a) states that, "when the buyer fails to pay the price as it becomes due, the seller may recover, together with any incidental damages, the price of the goods accepted.

 

1. Third Parties

A. Privity

1. Common Law

 

General Notes:
· General Rule: Third-parties cannot sue a promisor unless they are in privity with the promisor

· If privity exists, INTENDED beneficiaries are allowed to sue the promisor.  INCIDENTAL beneficiaries are not allowed to sue the promisor.

· Instances where courts will not require privity

· Personal injury cases (individual receiving drugs from doctor can sue pharma company)

· Express warranty cases where the warranty is relied on (buyer purchasing apple product from bestbuy)

· Courts generally require privity in cases of breach of implied warranty where the damage is economic (integrated supply chain, who knows who caused the issue)

· Factors in determining if a third party beneficiary is intended

· Does language of contract indicate purpose of giving third person benefit?

· Does performance of promise satisfy monetary obligation of promisee to beneficiary?

· Is it reasonable and likely that beneficiary will rely on promise?

· Will recognition of beneficiary as intended prevent multiple legal actions?

· Would anyone other than third party be interested in enforcing the promise?

· Is a governmental entity the promisor?

i. Courts less likely to identify a third party as intended

· Privity is an issue to argue BOTH WAYS on the final

· Horizontal privity addresses who is the correct plaintiff which can sue.  Vertical privity addresses who is the correct defendant to sue.

 

Relevant Statutes
Restatements 302: Intended and Incidental Beneficiaries
1. Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either

a. The performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary

b. The circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance

 

UCC 2-318: Third Party Beneficiaries of Warranties Express or Implied
1. Alternative A

a. A seller's warranty, whether express or implied, extends to any natural person who is in the family or household of the buyer, or guest of buyer, if it is reasonable that such person would use the product.

2. Alternative B and C are variations of the aforementioned text.

 

Relevant Cases:
 

Case Name: Exercycle of Michigan, Inc. v. Wayson (3rd party was identified as an intended beneficiary and allowed to sue the promisor)
 

Case Facts: P was a distributor of Exercycle corporation that was responsible for distributing product in Michigan.  D was also a distributor of Exercycle Corporation which was responsible for distributing product in the greater Chicago area.  They both had agreements with the parent corporation stating that their sales efforts should be restricted to the areas given and this was memorialized in the distributor agreement with the parent co.  P sued D as a third party beneficiary claiming that D had breached its contract with the parent company.  The trial court found in favor of P and awarded P damages which were equal to the lost margin on the sales which were made by D in P's territory.  D appealed.

 

Issue: Can P sue as a third party beneficiary for breach of contract between D and Exercycle Co if the primary purpose for that agreement was intended for the protection of P.

 

Holding: yes, there would also be less legal actions if D can sue the promisor of the agreement, rather than the promisee for breaching the agreement.  Exclusivity within the agreement provides an intended benefit.

 

Case Name: UHL v. City of Sioux City (3rd party beneficiary was only incidental in the case of a government contract)
 

Case Facts: P was a landowner in Sioux City, Iowa.  P's property was in the middle of two freeways, and the City and State proposed the construction of a new highway which would connect the two existing freeways.  This proposed construction would effectively run through P's land and cut the land into two.  Before the agreement was finalized, there was an amendment and addendum which stated that the city agreed within 5 years of construction of the new freeway to build a road which would connect the street into existing city streets to the east and west.  There was no mention  of P in the plans.  

 

P was ultimately served with a notice of condemnation after the plans were approved.  It took away P's two access points to one of the highways, but the city stated that the new street would provide the access that was taken away.  IN return, they were awarded $217K in damages.  The road wasn't built and P sued D for damages for the failure to construct the street.  They sued under a third-party beneficiary to the agreement between the city and state for the development of the freeway.  City claims that the road was not for the benefit of P and therefore, their claim doesn’t have merit.  Any benefits would be incidental.  The trial court ruled in favor of D and P appealed.

 

Issue: Whether the agreement between the City and State manifests an intent to benefit P.  

 

Holding: No, in order for a third party beneficiary to sue under a third party contract, the beneficiary must show that the contract was made for his express benefit.  In order for a third party to derive a benefit from the contract, the contract must have ben made or entered into directly or primarily for the benefit of such third person.  Here, P did not prove that the contract was made for their benefit and therefore, the benefits are incidental.

 

Case Name: Berry v. G.D. Searle & Co (Privity not required in a personal injury case)
 

Case Facts: P was an individual who received birth control from planned parenthood.  The drug received resulted in an adverse reaction which led P to bring suit no less than 4 years later after the drug was prescribed to P.  The drug was manufactured by D and P brought suit against both D and Planned parenthood.  The trial court granted a motion to dismiss under the premise that any breach of contract case needs to be brought within 4 years for contracts falling under the UCC.  D appealed.

 

Issue: Is P within privity of D such that the claim can proceed? 

 

Holding: Yes, 2-318 under alternative B states that a seller's warranty whether express or implied extends to any natural person who may reasonably be expected to use, consume, or be affected by the goods and who is injured in the person by breach of the warranty.  Here, that would apply because P would be a reasonable person who would consume the goods.  That said, since privity is not required in cases involveing personal injuries, the case can proceed.

 

Case Name: Professional Lens Plan v. Polaris Leasing Corp (Privity required in cases of breach of implied warranty where the damage is economic)
 

Case Facts: P was a purchaser of a computer from Polaris Leasing Corp, which was a wholly owned subsidiary of Impact Systems.  Impact systems originally purchased the computer from the OEM.  Shortly after the computer was delivered to P, it had issues with the hard drive and components.  There defective items were purchased by the OEM from Okidata Corp.  P brought suit against D alleging the computer was defective.  They were seeking los profits and other incidental fees.  D then filed a 3rd party complaint against its parent co and the OEM for indemnity of any judgement rendered against it in favor of P. Subsequently, the OEM filed a petition against Okidata.  P then was able to amend its pleadings, and named Okidata and the OEM in its breach of implied warranty of fitness, despite the lack of privity.  Okidata appealed before the trial court was finished and was successful.  P then appealed in this case.  

 

Issue: Whether a corporate ultimate purchaser, who has solely incurred economic loss, can recover under the theory of breach of implied warranty of fitness and merchantability from a manufacturer who P was not in contractual privity with.  That is, vertical privity.

 

Holding: No, there must be horizontal privity.  Otherwise, a buyer does not know the assurances that the original seller is giving, and alternatively, the seller does not know how buyers will use the product.    Thus the court erred in allowing the revision of the pleading to name Okidata as a defendant.

 

A. Defenses Available to Promisor's in Suits Brought by a Beneficiary

 

General Notes:
· Rule: 

1. Defenses under the contract that can be asserted against the promisee can be asserted against the third party beneficiary, 

2. Unless the contract or considerations of fairness or public policy indicate otherwise

· Third party beneficiary stands in the shoes of the promisee.

 

Relevant Cases:
 

Case Name: Mertens v. Coffman (3rd party beneficiary is able to raise defenses available to the promisee)
 

Case Facts: P sold personal property to D in 1979.  In 1980, D sold the property to Phillips.  This sale to Phillips was subject to a financing and security agreement between P and D which Phillips assumes and agrees to pay according to the terms and conditions thereof.   Phillips went broke operating the laundromat and P sued Phillips for the outstanding balance on the note.  Phillips raised the affirmative defense of fraud and the court ruled in favor of Phillips.  P appealed.

 

Issue: Are defenses arising in connection with the formation of the contract also available for the promisor against any beneficiaries to the contract?

 

Holding: Yes.  Since the trial court substantiated the fraud allegations and found them to be based in fact, the defenses which were applied to rescind the contact are also applicable to the third-party beneficiaries of the contract.

 

Case Name: Lewis v. Benedict Coal Corporation (Defenses available to promisee's will be unavailable to beneficiaries when public policy concerns arise)
 

Case Facts: P was the trustee of a contract which was created between a union and a corporation.  The union and the corporation agreed to create a welfare fund for employee whereby the corporation would contribute to the fund based upon its coal output.  Ultimately, D contributed some but not all of the funds.  P brought this action to recover the balance due.  D stated that their obligation to pay the royalty was discharged when the union breached the employment contract.  The trial and appellate court ruled in favor of D, but the supreme court granted certiorari.  D's argument is that the funds which should be contributed should be offset by the breach of the union

 

Issue: When a third-party intended beneficiary has made no promises to the promisor, and the agreement between the promisee and promisor does not unequivocally state the relationship between the parties and beneficiaries, can a promissee's breach provide the promisor defenses which limit his actions to the beneficiaries?

 

Holding: No, the parties to a collective bargaining agreement must express their meaning in unequivocal words before they can be said to have agreed that the union's breaches of its promises should give rise to a defense against the duty assumed by an employer to contribute to a welfare fund. 

 

A. Assignability
 

· General Notes:
· Questions to Ask

1. When can an obligor under a contract delegate the duty of performance?

2. When can the obligee assign the right to performance?

3. Does the contract forbid delegation

· The original expectations of the parties should not allowed to be changed when they are assigned or delegated to another party.  If the rights or duties become materially changed, then they are not delegable/assignable.

· An argument can be made that the course of performance supplements the contract and therefore should be included in the delegated contract.

 

1. Delegation of Duties/Assignment of Rights
· Right to Delegate Performance Rule: 

1. Absent contractual provision to the contrary, duties can be delegated unless 

2. Obligee (news company) has "substantial interest" in having original obligor (news anchor) perform or control the acts required by the contract.

 

· Assignment of Rights Rule:

1. Absent enforceable contractual provision to the contrary, all rights can be assigned except 

2. Where the assignment would materially change the duty of the other party, increase the burden or risk imposed by the contract or impair materially 

3. The other party's chance of obtaining return performance. 

 

· Relevant question for Delegation:  Is the performance under the contract of the type where obligee would really want the original promisor to perform?  

· Compare contract to paint a painting with a contract to dig a hole.

 

· Relevant Question for Assignment: Can the obligee demonstrate actual harm because of the assignment?

 

· Modifications and Discharge of Third Party Beneficiary Contracts

· Promisor and Promisee may modify or discharge the contract until the beneficiary, without notice of the discharge or modification 

· (a) materially changes his position in justifiable reliance on the promise; 

· (b) brings suit on the promise; or 

· (c) manifests assent to it at the request of the promisor or promisee. 

 

Relevant Cases: 
 

Case Name: Macke Co. v. Pizza of Gaithersburg, Inc. (Promisee could not terminate because obligor's performance was not unique and could be objectively judged)
 

Case Facts: Virginia Coffee Services entered into a contract with D to install the equipment and maintain the equipment in good working order.  Also, the parties agreed to a commission agreement.  P ultimately bought Virginia and D attempted to terminate the contracts.  P brought suit for breach of contract.  The trial court entered into a judgement in favor of D and P appealed.  D argued that they relied on the skill, judgment, and reputation of Virginia which made impossible a delegation of duties to P.

 

Issue: When the nature of the contract do not regard personal services, and the agreement between the two parties is silent with respect to the assignability of the contract, can a party terminate the contract upon assignment?

 

Holding: No, contracts for general work are assignable.  However, if the employees have genius or extraordinary skill, those contracts are not transferrable.  In the absence of a contrary provision, rights and duties under an executory bilateral contract may be assigned and delegated, subject to the exception that duties under a contract to provide personal services may never be delgated, nor rights be assigned under a contract where delectus personae was an ingredient of the bargain.

 

Case Name: Evening News Associates v. Peterson (Contract is assignable when duties under the contract have not been materially changed)
 

Case Facts: D was an anchorman and was employed by Post-Newsweek.  While employed by post, he entered into a three year employment contract which ended 6/30/30 and could be extended by two additional one-year terms at the option of Post.  In June of 1978, P bought Post.  D worked for P for more than one year after the acquisition and he provided his resignation in August of 1979.  P sued D seeking permanent injunctive relief against the defendant.  D's arguments stated that he was employed by the previous executives and that was an important factor he viewed in the contract.  In his view, these relationships made the contract in his view nonassignable.

 

Issue: When an employment is subject to an employment contract, but the contract is silent to the assignability, the contract was not based upon a personal relationship, and the duties have not changed in any way, can the rights to this contract be assigned?

 

Holding: Yes, it is not that the contractor's right is not assignable, but that the performance required by his duty is a personal performance and that an attempt to perform by a substituted person would not discharge the contractor's duty.  This would make it inconceivable that the employees' services would be affected by personalities which change after successive corporate owners.

 

A. Contractual Restrictions on Delegation and Assignment

 

General Notes:
· Anti-Delegation Clauses: Enforceable

· Anti-Assignment Clauses:  Generally enforceable, with the exception of some real estate cases and rights to the payment of money

 

Defenses Assertable Against Assignee of Contract Right
· General rule:  Assignee stands in the shoes of the assignor.  If obligee could raise defense against assignor, can raise the defense against the assignee.

· Exceptions:  

· (a) Some of obligee’s claims arising out of unrelated contracts; 

· (b) assignees who are holders in due course of negotiable instruments; 

· (c) obligee waived right to raise defenses against assignee 

· Setoff of Unrelated Claims

· An obligee can setoff claims from an unrelated contract against an assignee IF the claim accrued before the contract was assigned.

 

Holders in Due Course
· Basically, bona fide purchasers of negotiable instrument (assignees of a right to the payment of money)

· Negotiable instruments are unconditional promises or orders to pay money

· Promissory Notes can be negotiable instruments if they have language of negotiability, i.e. “I promise to pay to the order of” or “I promise to pay to X, or order”.  

 

· Rights of Holders in Due Course
· Unlike normal assignees of contract rights, the holder in due course is immune from most claims and defenses that the obligor might have against the assignor

· Defenses that can be asserted against HIDC (called “real defenses”):  infancy, duress, lack of capacity, illegality, fraud regarding the nature of the instrument (called “fraud in the factum”), discharge in bankruptcy

 

· Assignees v. Consumer Obligees
· Consumer obligee:  Individual obligated on a contract to obtain goods or services for personal, family or household purposes.

· Other than in real estate transactions,  consumer obligees are generally immune from "waiver of defense“ clauses and rights of holders in due course meaning they can assert their claims and defenses against the assignee.  

 

Related Cases:
 

Case Name: Financeamerica v. Harvey E. Hall, Inc.

Case Citation: Delaware Superior Court, 380 A.2d 1377 (1977)

 

Case Facts: D entered into a financing agreement with Macguire to purchase inventory.  This financing agreement was personally guaranteed by Harvey and Anna Hall, the owners of D.  The guarantee was a special guarantee addressed specifically to Macguire.  There was no language which spoke to the assignability of the guarantee.  Two years after the initial agreement was executed, Macguire assigned all its rights and interests in the financing plan to P.  P took over all rights and title to the interests to the loans and guarantee on 4/9/76.  In 1971, Harvey Hall died.  In September of 1975, D closed down shop.  D did not pay the note in full and P brought action against against Anna Hull, who personally guaranteed the loan.

 

Issue: Whether a special guarantee, which is silent to the rights of assignability, can be assigned to a assignee and enforceable against the obligor/obligee.

 

Holding: No, where there is a special guarantee, absent any other language in the agreement, it guarantee is not assignable.  The court acknowledges that the presence of a special guarantee requires the court to look at factors which are present, but that was not done here because of the silence in the language of the agreement.

 

 

Case Name: Cheney v. Jemmett (special guarantee is not assignable in the absence of language which unequivocally states otherwise)
Case Citation: Idaho Supreme Court, 693 P.2d 1031 (1984)

 

Case Facts: P entered into a real estate contract to sell property to D.  Within the contract, there was a clause which stated that the purchaser agrees that they will not assign the agreement, nor any interest in the agreement without the written consent of the seller.  There was also a default clause in the contract which stipulated how a breach of such a term would be handled.  D wanted to sell the property and entered into a rent to own agreement with a third party whereby D would receive rental payments which would be used to pay the mortgage owed to P.  Upon full payment by D to P, D would obtain title of the property which would then be sold to the third party.  P brought action against D claiming the full balance owed for breach of the assignment agreement.  The trial court ruled in favor of D and dismissed the case involuntarily.  P appealed.

 

Issue: When there is a requirement that a buyer notify a seller of an assignment, and the buyer does so but receives a rejection from the buyer in bad faith, is the assignment agreement enforceable.

 

Holding: No, where there is no absolute requirement conditioning the assignment of the property, an agreement not to assign without written approval from a party will not be upheld when the party with the power to manifest that right acts in bad faith.

 

Concur: It is a penalty to disallow an individual not to assign property when they fall on hard times.

 

Dissent: This bad faith argument is nebulous and will lead to more litigation.  The court should have upheld the contract which was made between the two parties.

 

Case Name: Seattle-First National Bank v. Oregon Pacific Indus, Inc. (obligor can setoff unrelated claims against an assignee if they accrue before the assignment)
 

Case Facts: Oregon purchased plywood from Centralia on 12/12/68.  On this same day, Centralia assigned the invoice to Seattle.  Oregon refused to pay the bank because he claims that an amount which was not included in the invoice should have offset the amount which was included in the invoice sent to Oregon.  As a result, Seattle brought suit.

 

Issue: When a claim has not accrued prior to the assignment of a right by a creditor to a third party, can that claim be used to offset the right?

 

Holding: No, the claim must accrue before the assignment.

 

Case Name: First Investment Co. v. Andersen (Contract defenses assertable against the assignor are assertable against the asignee if not a holder in due course)
 

Case Facts: Andersen entered into an agreement with a Franchisor to sell trees.  Pursuant to the franchise agreement, the Franchisor would provide a variety of services.  To finance the franchise agreeement, Andersen entered into two promissory notes with Franchisor.  These agreements were not negotiable instruments and were solely promises to pay Franchisor money.  Franchisor assigned these promissory notes to First Investment Co with full recourse.  Andersen stopped paying on the notes because he believed there was lack of sufficient consideration between Anderson and Franchisor to support the Franchise agreement. The trial court ruled in favor of Andersen stating that the loan was not a negotiable instrument and therefore, while First Investment Co was a holder in due course, the defenses to the executory contract were also applicable to First Investment Co.  First Investment Co appealed.

 

Issue: When a non-negotiable instrument is assigned to an assignee, are contract defenses which are available against the executory contract also defenses to the assignee's agreement/right.

 

Holding: Yes.  Where payments under an executory contract are assigned, the debtor may set up failure of the assignor to fulfill his part of the contract though such failure occurs after the assignment, for the assignor cannot give another a larger right than he has himself.

 

Case Name: Stenger Industries v. Eaton Corp (Holder in due course is immune to contract defenses)
 

Case Facts: Stenger entered into a lease agreement with Ogden to lease a fork lift.  The lease was structured with monthly payments and an buyout option at the end of the lease.  Ogden assigned the lease agreement to Eaton.  In 1/79, Stenger learned that the truck leased to it was not the right model.  Thus, Stenger ceased payments under the lease, Eaton identified this as an event of default and accelerated the payments.  Eaton subsequently filed suit and the trial court ruled in favor of Eaton.  Stenger appealed.

 

Issue: Can a lessee invoke contract defenses against an assignee who holds a negotiable instrument in due course?

 

Holding: No when a holder of a negotiable instrument in due course sues under the contract, contract defenses raised against the assignee would not be effective.

 

Case Name: Fairfield Credit Corp. v. Donnelly (Waiver of defense clause not enforceable against a consumer obligor)
 

Case Facts: Donnelly entered into a contract with DWM to purchase a television set.  There were two agreements, (1) the installment sales contract, and (2) the service agreement.  Once the contracts were executed and the TV was delivered, DWM assigned the installment sales contract to Fairfield Credit Corp.  The installment sales contract had a clause in it which stated "The buyer will settle all claims against the named seller directly with such seller and will not assert or use as any defense any such claim against the asignee".  Donnelly made two payments under the contract and then ceased payments due to a defective TV.  Service was requested of DWM, but ultimately they went out of business.  

 

Issue: Whether a contract with dependent promises between a consumer and creditor, which possesses a waiver of defense clause on the back page of the agreement, is enforceable.

 

Holding: No, for public policy concerns.  The court held that it is the policy to protect purchasers of consumer goods from the impositions of oerreaching sellers.  Thus, the material breach of the service contract discharged the duties under the installment sales contract with the assignee and therefore, the failure to pay was not a breach and was an affirmative defense.

 

