HAS A CONTRACT BEEN FORMED?
I. CONSIDERATION REQUIREMENT

RULE: Promise must be supported by a bargained-for exchange, sought by the promisor in exchange for the promise and given by the promisee in exchange for the promise. Can take the form of:

· Act

· Forbearance 

· Promise

· Creation, modification or destruction of a legal relationship  

(Restatement 71)

 

EXAMPLES WHERE THERE IS CONSIDERATION:
 

Harm Not Required; Forbearance of a Legal Right:
· Hamer v. Sidway: Harm not a requirement of consideration; giving up something that one has a legal right to do constitutes consideration. (Nephew refrained from smoking, drinking, gambling, etc.)

 

Equivalence of Exchange Not Required (Restatement 79):
· Hamer v. Sidway: Court does not ask whether $5,000 is worth refraining from legal rights; stays away from such value judgments.

· Weiner v. McGraw Hill: bargained for exchange was Weiner going to work at McGraw Hill and McGraw Hill promising not to fire him without “just cause”; did not matter that Weiner could quit at any time because mutuality of obligation not required

 

Implying a Promise:
· Wood v. Lucy, Lady Duff Gordon: neither party promised to do anything (Wood promised to give LDG 50% of profits if they were made and LDG promised to give him exclusive right to market designs in her name if she liked them) but court implied a bargain based on good faith requirement of all contracts and reasonable expectations of the parties when entering into the agreement.

 

EXAMPLES WHERE THERE IS NOT CONSIDERATION:
 

Forbearance of Something Which Isn’t Legal Right:
· Hamer v. Sidway hypo: if drinking, smoking, etc. was illegal, forbearing from doing so not consideration because the act or forbearance cannot be something “other than at the time he was lawfully bound to suffer”

 

Illusory Promises (Restatement 77):
· Cheek v. United Health Care: an illusory promise cannot be consideration for a promise; arbitration agreement was illusory promise because only Cheek was bound by it while United Healthcare could choose whether it wanted to abide by it and did not give anything else in consideration for it (court ruled employment agreement was separate)

 

Act, Forbearance, or Promise was not an Inducement to the Promisor:
 

PROMISE FULFILLED REGARDLESS:

· Hamer v. Sidway hypo: If uncle was planning to give the nephew the money regardless, not supported by consideration because the money was not offered to induce nephew’s behavior.

 

ACT/FORBEARANCE IS A REQUIREMENT OF ACCEPTING PROMISE:

· Kirksey v. Kirksey: not consideration because the sister-in-law’s act/forbearance was a necessary requirement of accepting the offer, not an act which the brother-in-law was trying to induce through the offer.

 

PURPORTED CONSIDERATION:

· No “purported consideration” allowed because it does not actually induce the promise (something like $1 which is promised to create illusion of consideration but was not actually bargained for).

 

GRATUITOUS PROMISES:

· Cash v. Benward: Benward’s promise to help Cash send in his life insurance application was not consideration because she was not trying to induce Cash’s forbearance from sending it in himself; she did not benefit from making the promise.

(Gratuitous promise different from gift in that gift has “wrench of delivery” and is enforceable while gratuitous promise is just a promise and is not enforceable.)
 

Policy Considerations: people shouldn’t get something for nothing
 

I. EXCEPTIONS TO CONSIDERATION REQUIREMENT

 

Moral Obligation/Past Consideration/Benefit Already Conferred:
Restatement 86: promise in recognition of benefit previously received is binding 

1. to the extent necessary to prevent injustice, unless

A. it is a gift/promisor not unjustly enriched 

B. or its value is disproportionate to the benefit received.

 

EXAMPLE WHERE THIS IS SATISFIED:

· Webb v. McGowin: promise McGowin made to compensate Webb for lost wages after Webb injured himself saving McGowin from brick is enforceable under this rule because McGowin was unjustly enriched by Webb’s actions, value of gift ($15 a week) did not exceed value of benefit (his life), and justice required enforcement (Webb could not make a living otherwise).

· Minor son someone took care of: Because you have an obligation to take care of your minor son, you gain financial benefit from this, so you are unjustly enriched. Thus, promise to repay the person who took care of him is enforceable if it is not disproportionate to the benefit received.

 

EXAMPLE WHERE THIS IS NOT SATISFIED:

· Webb v. McGowin Hypo: If Webb had no business throwing the bricks, then McGowin’s promise is not enforceable because McGowin was not unjustly enriched.

· Harrington v. Taylor: woman blocked ax from hitting man’s head and promise to pay for her mutilated hand was ruled to not be enforceable under benefit previously conferred theory because it was a gratuitous act.

· Adult son someone took care of: Because no obligation to take care of your adult son, you gain no financial benefit from this, only emotional benefit. If rule expanded to allow promises that have emotional benefit, that opens the door too wide for gratuitous promises to be enforced.

 

Promissory Estoppel:
Restatement 90: promise enforceable without consideration if 

1. the promisor should reasonably expect action or forbearance by promisee, 

2. it induces such action or forbearance, and 

3. Injustice is only avoided by enforcement.

 

EXAMPLE WHERE THIS IS SATISFIED:

· Ricketts v. Scothorn: grandfather’s promise to give granddaughter $2,000 enforceable because he expressed he didn’t want his grandchildren to work anymore (reasonably expect forbearance of work) and granddaughter then quit her job (induced forbearance of work). Injustice only avoided by enforcement if granddaughter could not get her job back and/or she had already forgone significant wages.

 

EXAMPLE WHERE THIS IS NOT SATISFIED:

· Hayes v. Plantations Steel Company: promise to pay pension not enforceable because it did not induce Hayes’s decision to retire; he had decided to retire before the promise was ever made. 

 

Implied-in-law/Quasi-contracts (There is no Promise at all):
Law will imply a contract for reasons of justice when:

1. other party is unjustly enriched; and 

2. there is a reasonable expectation of compensation

 

EXAMPLES WHERE THIS IS SATISFIED:

· Schott v. Westinghouse Electric Corporation: court found that employer had quasi-contractual obligation to compensate Schott for his cost-saving suggestion because justice required it (company was unjustly enriched) and Schott offered his suggestion with a reasonable expectation of compensation (under employee suggestion program that rewarded suggestions with cash)

· Doctor helps unconscious patient: can enforce quasi-contractual obligation because unconscious patient is unjustly enriched by life-saving measures and doctor reasonably expects compensation because providing life-saving measures is their profession

 

EXAMPLES WHERE THIS IS NOT SATISFIED:

· Officious intermeddler: violinist plays you a tune then knocks on door asking for compensation; you are unjustly enriched by the tune but violinist did not reasonably expect compensation when playing the tune 

· Person with gratuitous intent (Webb v. McGowin hypo where McGowin did not promise Webb anything): McGowin may have been unjustly enriched by Webb saving his life but in the moment Webb did not reasonably expect compensation from McGowin

 

EXAMPLES WHERE IT IS UNCLEAR:

· Problem G: Gertrude: Old woman is clearly unjustly enriched by her neighbors helping her with all of her day to day tasks, but did they reasonably expect compensation? Could be that they didn’t want to take her money while she was alive and could still benefit from it but expected compensation from her estate. Or could be that they just had gratuitous intent.

 

I. OFFER & ACCEPTANCE

RULE: There must be a manifestation of mutual assent.

 

OFFER: 
Restatement 24:

An offer is made when a reasonable person would believe that all they must do is accept in order for contract to exist (reasonably confers power of acceptance). Otherwise may be an invitation to bargain.

Factors in determining if an offer is made:

· Directed to general public or a specific person?

· How specific are the terms?

· Set time for acceptance?

· Offeror serious or joking around?

 

ADVERTISEMENTS AS AN OFFER:

· Lefkowitz v. Great Minneapolis Surplus Store: an advertisement that is “clear, definite, explicit, and leaves nothing open for negotiation” is an offer; in this case, advertisement specified price and other terms, as well as set a time and limit on acceptance (first come, first served)

· Carlill v. Carbolic Smoke Ball Co.: if the advertisement offers an reward if certain condition is met, then it is an offer.

 

ADVERTISEMENTS AS AN INVITATION TO BARGAIN:

· Leonard v. PepsiCo, Inc.: advertisements are invitations to bargain, not offers, unless they are sufficiently detailed so that a reasonable person would believe that all they had to to was accept

 

REASONABLE PERSON STANDARD:

· Leonard v. PepsiCo, Inc.: jokes are not offers

· Prof. Hull offering to sell his car: clearly not meant to be taken seriously in the context of class 

 

When Is an Offer Revocable Before Acceptance?
RULE: An offer is revocable at any time before acceptance, as long as offeree is aware of the revocation before he has accepted.

1. Revocation can be a statement or “definite action inconsistent with intention to enter into contract”

2. Offeree can become aware from a reliable source, does not necessarily have to be from the offeror.

 

EXCEPTIONS:
 

Non-Goods

An Option Contract (Restatement 87):

An offer is binding as an option contract if it is 

1. In writing and signed by offeror

2. Recites a purported consideration for making the offer

3. Proposes an exchange on fair terms within a reasonable time

Or if it:

1. Induces action or forbearance of substantial character on part of offeree before acceptance

2. Which was reasonably foreseeable to offeror

3. And enforcement is necessary to avoid injustice

 

Sale of Goods

UCC Firm Offer Rule (2-205):

Offer is binding under firm offer rule if it is:

1. By a merchant

2. In signed writing 

3. Assurance of irrevocability during stated time (or, if not stated, reasonable time) (time period can never exceed 3 months)

4. No consideration needed

5. If form supplied by offeree, firm offer provisions must be separately signed by offeror.

(UCC can be supplemented by general rules on issues not addressed by the UCC, so could still make reliance argument based on Restatement 89)
 

REVOCABLE BECAUSE NO OPTION CONTRACT (NO CONSIDERATION):

· Allen R. Krauss v. Fox: real estate offer, which allowed for acceptance until a specified time and date, was revocable, because the offeree did not give anything in consideration to keep the option open ($5000 deposit was earnest money deposit with buyer’s original offer). Because agent told Krauss that Fox was revoking her offer before he officially accepted (by delivering acceptance to escrow agent), revocation was valid.

 

IRREVOCABLE BECAUSE RELIANCE:

· Drennan v. Star Paving Co.: contractor relied on subcontractor’s offer when he submitted bid for contract, which caused him to lose substantial amount of money replacing the subcontractor out of his pocket and the reliance was foreseeable by the subcontractor since that is how business is done in construction. 

· Drennan hypo: contractor was able to get out of general contract, so all he lost was the potential for profits under the contract. Still enforceable because courts will protect lost opportunity as well as lost out-of-pocket money.

 

IRREVOCABLE BECAUSE OPTION CONTRACT SUPPORTED BY CONSIDERATION:

· Newberger v. Rifkind: consideration for stock options was implied in fact by employees continuing to work at the company; further, the benefit of stock options is that they are inherently speculative and therefore makes sense for them to be an option contract in which consideration is implied by continued employment. The case was not argued on promissory estoppel because the options were not gratuitous statements; they were bargained for exchange so there was consideration. Also, would be difficult to show reliance when the employees are just continuing to do what they would have done anyway.

 

Policy consideration: an irrevocable offer opens up offeror to speculation because the offeror is bound to the deal but the offeree is not and can respond to offer based on price fluctuations. Option contract under Restatement compensates offeror for this possibility with consideration and/or protects offeror from unfair deals, while firm offer rule under UCC is because merchants understand the implications of creating a firm offer and may do so for business reasons.
 

When Acceptance by Performance, Is Offer Revocable?

Unilateral contract: offer invites acceptance only by completing performance. 

· Beginning of performance makes the offer irrevocable. (Restatement 45)

· Offeree is not bound to complete performance but cannot enforce contract until performance is completed 

 

BEGINNING OF PERFORMANCE:

· Boston Marathon example: When offeree begins running the marathon, offer is no longer revocable. However, runner is not bound by a contract (does not have to finish race)

 

BEGINNING OF PREPARATIONS:

· Boston Marathon example: When offeree has only begun preparations for running the marathon, such as working out beforehand, offer is still revocable.

 

Bilateral contract: offer invites acceptance by promise or beginning performance

· Beginning performance is acceptance, which binds both parties to the promises of the contract.

 

BEGINNING OF PERFORMANCE:

· Painting house example: when you offer to pay someone to paint your house, you cannot revoke offer once they have begun painting house. And they must finish painting the house because a contract has been made.

 

ACCEPTANCE:
RULE: A binding contract is formed once the offeree accepts the offer. If not accepted within a reasonable time, an offer can lapse.

 

Mailbox Rule
When acceptance by mail is an agreed upon form of acceptance:

· Acceptance occurs as soon as it is posted
· Revocation and rejection occurs as soon as they are delivered
 

EXCEPTION:

Restatement 63: when there is an option contract, acceptance occurs as soon as it is delivered.
 

EXAMPLE WHERE MAILBOX RULE APPLIES:

· Henthorn v. Fraser: acceptance for purchasing houses was posted before the revocation was delivered 

· Worms v. Burgess: acceptance of an option contract was posted before revocation was delivered, which is inherent risk with allowing acceptance by mail (Because case not decided based on Restatement)

 

EXAMPLE WHERE MAILBOX RULE DOES NOT APPLY:

· Worms v. Burgess in different jurisdiction: under the restatement, the mailbox rule does NOT apply to option contracts. Acceptance occurs once it is received by the offeror

· Telephone or teletype communication: mailbox rule does not apply because acceptance is instantaneous, so any misunderstanding can be cleared up then and there.

 

EXAMPLE WHERE IT IS UNCLEAR:

· Email or text message: up to the discretion of the court.

 

Policy considerations: because an offeror is open to speculation during period of option contract, we want to limit that time to what is agreed upon and nothing more.
 

Silence As Acceptance:
RULE: The offeror cannot compel the offeree to speak. 

 

EXCEPTION

Restatement 69: Silence is only a valid form of acceptance if:

1. Person takes the benefits of the offer with reasonable opportunity to reject the offer and reason to know they were offered with expectation of compensation;

2. Where offeror tells or gives offeree reason to believe that silence is valid form of acceptance and in remaining silent, the offeree intends to accept; or

3. It is reasonable to believe that silence is valid form of acceptance based on previous business dealings

 

UCC 2-206:

When ambiguous, offer invites acceptance in any manner and by any medium reasonable in the circumstances. 

 

EXAMPLE:

· Curtis Co. v. Mason: Since there was no oral contract, the “written confirmation” was an offer. Silence was not acceptance because 1) Mason never received benefit (the money), 2) Mason did not intend to accept by remaining silent, and 3) no previous dealings

 

Performance As Acceptance:
UCC 2-206(1)(b):

If not otherwise unambiguously stated, an order to buy goods for prompt shipment invites acceptance by either:

1. Sending conforming goods

2. Sending non-conforming goods (which is simultaneous acceptance and breach unless indicated as only an accommodation)

 

EXAMPLE:

· Laptop example: You order a laptop and Apple sends you a laptop. This is acceptance.

 

EXAMPLE:

· Laptop/iPad example: You order a laptop and Apple sends you an iPad. This is acceptance and simultaneous breach.

 

EXAMPLE:

· Laptop/iPad Hypo: You order a laptop and Apple sends you an iPad with a note that they are all out of laptops but you can have this iPad instead. No contract was formed. The iPad is a counter-offer, which you may accept by keeping it or reject by returning it.

 

DISCREPANCY BETWEEN OFFER AND ACCEPTANCE:
 

Not a Sale of Goods:
Under Common Law:

Is differing acceptance an acceptance? 

·  “Mirror image rule”: acceptance must be the same as the offer

· Variations convert purported “acceptance” into rejection and counteroffer

· A counteroffer terminates the power of acceptance in the first offer, UNLESS the first offer was an option contract.

Are differing terms included?

· “Last shot doctrine”: if parties perform after rejection and counteroffer, it is assumed they are accepting the terms in the counteroffer (the “last shot”)

 

Sale of Goods:
 

When Acceptance Has Varying Terms
 

Seasonable and definite acceptance?           No

 

Yes

 

Is there a proviso clause?                                Yes                         It is a rejection and counteroffer

 

No

 

Are the varying terms dicker terms?             Yes

 

No

                                                                                       It is a proposal for addition to

Are both parties merchants?                           No                        the contract. Must be expressly            

                                                                                                                           assented to

Yes

Are the terms additional or different?           Different               Three Options:

                                                                                                               1)    Treat like additional terms 

     Additional                                                                                    under 2-207(2)

1. Treat like proposal. Must 

 Under 2-207(2):                                                                               be expressly assented to.

        Terms added unless                                                                    3)     Knock-out doctrine

1. Original offer is limited

To its own terms.

1. They materially alter 

The contract (result in 

Surprise or hardship)

1. They are objected to 

In reasonable amount 

Of time.

 

 

When Written Confirmation Has Varying Terms
 

Prior agreement on dicker terms?                                   No               It is an offer or counteroffer.

 

Yes.                                                                                   

 

Written confirmation sent in reasonable time?            No

 

Yes.                                                                                        Proposal for modification

 

Both parties are merchants?                                             No

 

Yes

 

Terms additional or different?                                    Different           See above.

 

                           Additional

 

 Under 2-207(2)

    (See above)

 

 

When Forms Don’t Establish Contract But Parties Perform Anyway
 

Both parties are merchants?

 

Yes              No

 

Under 2-207(3), terms consist of 

  those which both parties agree 

          on and any gap fillers 

          (knock-out doctrine)

 

 

EXAMPLE:

· Minneapolis: Offer is price quote by seller with term of 2,000-5,000 units. Acceptance by buyer specifies 1,200 units. Seller rejects this. Buyer tries to accept original offer of 2,000 units. Because forms differed on dicker terms, the acceptance was a rejection and counter-offer, which terminated the power of acceptance in the original offer.

· Problem C: Offer by seller is written contract. Acceptance by buyer is signing the contract with added language about a projected yield (which alters the quantity that the seller would be held to). This is a difference on a dicker term, so the acceptance was a rejection and a counter-offer. The seller, when it read the language, rejected, so there is no contract. When the buyer added language that it would accept entire crop regardless of any estimate, this did not create contract because power of acceptance in original offer was terminated with the counteroffer.

· Problem C Hypo: Sellers did not notice the added language and sent their entire crop anyway months later. Because the added language differs on dicker term, it is rejection and counter offer. Usually, performance would be acceptance under 2-207(3) with terms determined based on gap fillers. However, since time had passed, the counteroffer had lapsed, so the performance was another counteroffer, which the buyer could either accept (by keeping the goods) or reject.

· Brown Machine: Seller sent detailed price quote with indemnity provision. Buyer sent purchase order without indemnity provision, with language that limited offer to its terms. Seller sent order acknowledgment with indemnity provision. Buyer corrected two specifications in the order acknowledgment and said, “all other specifications are correct” but did not comment on the terms and conditions. Offer was purchase order since price quotes are generally not offers, and acceptance was the written confirmation. Since parties agreed on the dicker terms, the order acknowledgment was not conditional on assent to the indemnity provision, and both parties are merchants, can analyze two ways:

1. Indemnity provision was an additional term because the offer was silent on what would happen if litigation regarding the product. 

· Analyze under 2-207(2). Indemnity provision would not be added because 1) the offer was limited to its terms, and 2) the indemnity provision materially alters the agreement (being liable for suits regarding the use of the product results in surprise and hardship, assuming that indemnity provisions are not part of trade usage)

2. Indemnity provision was a different term because although the offer was silent on what would happen, trade usage/gap fillers may demonstrate that the default is no indemnity provision. If this is the case, three alternatives:

· Analyze under 2-207(2) as if it is an additional term (see above) 

· Use knock out doctrine—the agreement consists of those terms which the parties agree and the indemnity provision would be “knocked out” since the parties don’t agree and replaced with gap fillers, or 

· Treat the indemnity provision as a proposal for addition to the contract, which would need to be expressly assented to for it to be added. Here, it was not expressly assented to because although the buyer assented to “all other specifications”, specifications were different from the terms and conditions, which included the indemnity provision and which the buyer did not assent to.

· Ohio Grain: Parties come to an oral agreement for the sale of soybeans. They agree on price and quantity. Then, buyer send confirmation that includes additional terms about the quality of the soybeans. The quality terms are not dicker terms because the parties already came to an agreement which they intended to be bound by without discussing quality, so they were not “dickering” over quality. Since the terms are additional and there is already an enforceable contract between the parties, analyze under 2-207(2). Here, the terms are added because the original offer was not limited to its terms, the quality terms do not materially alter the agreement (the quality terms specified are the industry standard), and the seller did not object to the quality language.

 

Rolling Contract Theory: 
The contract is not fully formed until the buyer has the opportunity to view terms of sale disclosed after the goods are paid for. Once the buyer has viewed all of the terms, she may either accept (by keeping the good) or deny (by returning the good).

 

EXAMPLE:

· ProCD, Inc. v. Zeidenberg: Offer occurred once Zeidenberg opened the box and read licensing agreement/saw it pop up on the screen. Since he did not return the software, he accepted the offer.

 

 

I. MODIFICATIONS AND SETTLEMENTS

 

Modifications to a contract:
RULE: A modification to a contract must be supported by consideration. A preexisting duty (i.e. consideration for the original contract) is not consideration.

 

EXCEPTIONS:

 

Restatement 89: consideration not required for modification if:

1. The modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made;

2. There is a statutory exception; or

3. Justice requires enforcement of the modification in view of material change in position in reliance on the promise 

 

UCC 2-209: consideration not required for modification if:  

1. Both parties agree and are acting in good faith (for legitimate business reason, regardless of the foreseeability of that reason)

 

EXAMPLE:

· Gilbert Steel: there were two separate modifications to increase the price of steel in a building contract when the market price of steel increased. Court here applied old common law rule that the modification needed consideration, which these modifications lacked. 

· Under Restatement: arguably, the first modification would not need consideration because it was fair and equitable given the unexpected increase in the price of steel. But could argue that second modification needed consideration because during first price increase steel supplier told plaintiff that prices would increase again, so the second increase was anticipated.

· Under UCC: neither modification need consideration since both parties agreed to both modifications and reason was in good faith—increase in the price of steel regardless of whether or not the increase was anticipated.

 

Settlement of Claims:
“Accord and satisfaction” = agreement and execution of that agreement

RULE: the underlying duty or debt is not discharged until there is satisfaction of the accord.

 

Traditional rule:

A settlement of claims must be supported by some sort of consideration (“a horse, a hawk, or a robe”). Courts more lenient if there is a good faith dispute.

 

UCC 1-306: consideration not required for settlement of claim if:

1. Both parties agree and are acting in good faith 

 

EXAMPLE: 

· Jole v. Bredbenner: agreement between landlord and tenant for tenant to pay back missed rent payments on a monthly basis was not supported by consideration. The tenants’ promise to pay back the money was not consideration because they had a legal obligation to do so.

 

EXAMPLE: 

· Jole v. Bredbenner Hypo: if tenants had agreed to pay back the missed rent payments on monthly basis with interest, the interest payments would be sufficient consideration because they did not have a legal obligation to pay more than the missed rent. 

· Jole v. Bredbenner Hypo: If there was a good faith dispute over the amount that was owed, a compromise to pay the purported higher amount would be sufficient consideration for the agreement to pay on a monthly basis. 

· Mathis v. St. Alexis Hospital: parties entered into covenant not to sue; plaintiff promised not to sue hospital and hospital promised not to try to recover attorney’s fees from previous suit. Court ruled that forbearance of seeking attorney’s fees was sufficient, even though hospital did not have right to recover attorney’s fees, because they believed in good faith that they did.

 

UCC 3-311: “payment in full” checks

For a “payment in full” check to settle a claim:

1. Check must be tendered in good faith

2. There must be a bona fide dispute over the amount that is owed

3. Check must conspicuously indicate that is being offered for full payment 

4. Claimant receives the check

If all of these elements are met, then the claimant may either cash the check (accepting it as payment in full to settle the claim) OR pursue the claim.

 

EXAMPLE: 

· Holley v. Holley: ex-husband and ex-wife had accord that instead of adhering to original alimony agreement, he would pay her a lesser amount on monthly basis with a particular deadline. His check satisfied the above because 1) he tendered it under honest belief that the deadline had not passed; 2) there was a bona fide dispute over amount owed under the accord (whether or not he owed late fees); 3) he wrote “payment in full” on the check; and 4) she received it. Since she cashed the check, that terminated her claim to the larger alimony amount.

 

Policy consideration: there is a strong public policy favoring settlement over litigation, so courts are more lenient with consideration requirement for accord and do not allow pursuing the original claim after there is satisfaction on the accord.
 

WHAT ARE THE ENFORCEABLE TERMS OF THE CONTRACT?
I. Terms of a Contract

UCC 1-303

The reasonable expectations of each party under a contract consist of:

1. Express terms

2. Course of performance (relevant to show waiver or modification of express terms)

3. Course of dealing

4. Trade usage

5. Other implied terms (e.g. good faith)

This is hierarchy, so when terms are contradictory, hierarchy is express terms -> course of performance -> course of dealing -> trade usage -> other implied terms. Except that course of performance can be relevant to show waiver or modification of express terms.

 

Course of performance that contradicts express terms of the contract could mean:

· Waiver of express terms:

· Intentional relinquishment of a known right, which can be reinstated on reasonable notice

· Waiver becomes modification if other party substantially, reasonably, and foreseeably relies on the waiver. 

· Modification:

· Contract to change a contract, which is permanent unless both parties agree to change back to the original contract

 

TERM HIERARCHY:

· Payne v. Sunnyside Community Hospital: disclaimer on front of employee manual stated that employer retained the right to terminate employees at-will. However, provision in manual outlined progressive disciplinary steps before terminating an employee, and other clause in manual stated that the provisions could only be waived in writing by the CEO. Also, the company consistently followed the progressive disciplinary policy. Since the express terms were contradictory, course of performance gave Payne reasonable expectation that the progressive disciplinary steps would be followed.

 

WAIVER AND MODIFICATION:

· Payne v. Sunnyside Hypo: If the express terms of the contract were not contradictory, the course of performance, if pervasive enough, could have been used to show that the hospital had waived its right to fire at-will. Would have to give Payne reasonable notice before reinstating the at-will status of employees before firing her without using progressive discipline policy. 

· Waiver Hypo: parties have contract in which seller will deliver goods to buyer on the first of the month. If delivery is late, buyer may terminate the contract. Delivery is 5 days late for 5 months in a row, and buyer accepts the goods and does not complain. On 6th month, buyer rejects the goods and tries to terminate the agreement. This is allowed because buyer waived its right to delivery on the first of the month, and can reinstate it 

· Modification Hypo: same as above, except that seller has changed its delivery schedule as a result of buyer not requiring delivery on the 1st of the month so that it would be costly to deliver on the first of the month again. In that case, it is a modification, not a waiver.

 

RULE: Terms must be reasonably definite. 
A judge must be able to determine if the promise was fulfilled within the context of the facts.

 

Restatement 33:

· Terms of a contract must be reasonably certain 

· Terms are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.

 

UCC 2-204(3):

· Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy. 

 

EXAMPLE:

· Abrams v. Illinois College: college told student that “everything would be done to assist him, including figuring out some way to help [him]” after he failed a class. The school lightened his course load for the second semester and then after he failed two more classes, they dismissed him from the school. Court held that the promise was not reasonably definite to be included in the terms of the contract between the school and the student.

 

EXAMPLE:

· Abrams v. Illinois College Hypo: if college were to promise that “everything would be done to assist him,” and then do absolutely nothing to assist him (including not lightening his course load), then the term would be reasonably definite because while it is hard to determine what “everything” is, it’s definitely not nothing.

 

Express Warranties vs. Puffing
UCC 2-313: 

1. Affirmation of fact or promise

2. Description of goods

3. Sample or model of goods

Which becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation, promise, description, or model.

· “Guarantee” or “warrant” are not necessary

· Intention to make warranty not necessary

BUT value statement or mere opinion do not create a warranty.

 

Things to consider to distinguish between warranty and “puffing”:

· Status of the parties (relative to knowledge of the goods)

· Definiteness of the statement

· Complexity of the goods

· Does it go to the quality/nature of the goods?

· Was there harm done?

· Written or oral? (Written more likely but oral can still be warranty)

 

EXAMPLE:

· Carpenter v. Chrysler: car salesman telling buyer that the car is reliable when it had multiple known defects created an express warranty because the basis of the bargain was the reliability of the car, and the car was clearly not reliable, since it constantly broke down (thus, definite enough within the context). Plus, the car salesman had reason to know about the defect and cars are so complex that defects are not readily apparent.

 

EXAMPLE:

· Guess v. Lorenz: case quoted in Carpenter in which person selling their car told buyer that it was in good condition and then it was not. This was determined to be mere opinion of the seller because she did not have reason to believe that it was not in good condition (she was not salesman, just person selling her used car)

· Scheirman v. Coulter: seller of cookware told buyer that she could not find the cookware for sale anywhere else. Buyer purchased it, and then found that it was for sale for 1/4 of the price at a department store. This is not express warranty because it does not relate to the quality/nature of the goods. It is the buyers’ responsibility to price compare (caveat emptor)

 

Inchoate Agreements (Agreements to Agree) are not enforceable terms.
RULE: agreements to agree are only enforceable terms if:

1. Parties intend to be bound

2. Terms are reasonably definite (reasonably certain basis for giving an appropriate remedy—does NOT require agreement on “dicker” terms)

(Restatement 27 and UCC 2-204)

 

In determining the above, consider:

· How easy or appropriate is it for the court to fill the gaps? (May depend on the judicial philosophy of the judge)

· UCC provides gap fillers for many terms, including price (2-305) and delivery date (2-309)

· Does NOT provide gap filler for quantity, other than output and requirements contracts under 2-306

· Are the parties acting in good faith?

 

AGREEMENT TO AGREE NOT ENFORCEABLE (Courts Won’t Fill in Gaps):

· Cottonwood Mall v. Sine: promise by landlord to renew lease was not enforceable because the amount of rent and duration of the lease were not specified. Court determined that it was not easy nor was it appropriate for the court to fill in these gaps. Also, landlord did not intend to be bound by his statements.

 

AGREEMENT TO AGREE ENFORCEABLE (Courts Will Fill in Gaps):

· Berry v. Jeffcoat: lease allowed tenant to renew the lease with notice on same terms, but with renegotiated rent. Tenant notified landlord he wanted to renew the lease, and landlord denied because tenant was overdue on rent. Court ruled that if tenant was justified in withholding rent and the parties still could not reach agreement on rent amount, then the court could supply rental amount for them. Difference between Cottonwood Mall could be 1) suspicion of bad faith on part of landlord, and/or 2) the philosophy of the court in whether it can determine an appropriate remedy.

 

RULE: Promissory estoppel can also be a substitute for lack of definite enough terms. 

When a person 

1. reasonably relies on preliminary negotiations and 

2. that reliance is foreseeable, 

3. that person can recover on doctrine of promissory estoppel, 

4. EVEN IF the terms are not definite enough to otherwise establish an enforceable promise.

 

COURT WILL FILL IN GAPS DUE TO RELIANCE:

· Hoffman v. Red Owl Stores: terms are not definite enough to form a contract between the franchisor and franchisee (missing capital contribution details, layout and size of store, duration of franchise, etc.), but franchisee can still recover for breach of contract because he relied on their various promises by selling his other businesses and moving his family in a way that was reasonably foreseeable (and in fact encouraged) by the franchisor.

 

COURT WILL NOT FILL IN GAPS BECAUSE NO RELIANCE: 

· Cottonwood Mall v. Sine: tenant relied on landlord’s promise that he would renew the lease by investing a lot of money into renovating the bowling alley, but his doing so was not reasonable and was not reasonably foreseeable to the landlord (landlord never said, “yeah I’ll renew the lease but first you should renovate the space”).

 

RULE: Unjust enrichment

When there is not an enforceable promise, but one party has been unjustly enriched, can recover the amount that the other party has benefitted from performance.

 

COURT WILL NOT FILL IN GAPS BUT WILL ALLOW RESTITUTION:

· Dursteler v. Dursteler: the terms of transferring mink farm were not definite enough to be enforceable. However, the sellers of the farm were unjustly enriched by the buyers paying them a down payment and feeding their animals for them, so they should have to pay value of the benefit conferred (minus the value of the benefit buyers received from living rent-free) back to the buyers. 

 

Implied Warranties: Sale of Goods
 

2-314: Implied Warranty of Merchantability

· Implied that the goods will work as one would reasonably expect them to (for their ordinary purpose)

 

EXAMPLE: 

· Carpenter v. Chrysler: the ordinary purpose of a car is to drive it, so there is an implied warranty that the car would be drivable (which it was not). Thus, violated an express as well as implied warranty (as long as seller did not conspicuously disclaim implied warranty)

 

2-315: Implied Warranty of Fitness for a Particular Purpose

· Implied that the goods are fit for a particular purpose if the seller suggests them knowing (or should have known) that the buyer is relying on seller to select a suitable product for a particular purpose 

 

EXAMPLE: 

· Paint Hypo: if buyer asks seller which paint can be used for exterior of a house and seller returns with a type of paint, there is an implied warranty that that paint can be used for the exterior of a house.

 

2-316: SELLER CAN DISCLAIM IMPLIED WARRANTIES, AS LONG AS IT DOES SO CONSPICUOUSLY

 

EXAMPLE:

· If in either of the above scenarios, the seller had the buyer sign something that clearly said that they were disclaiming any implied warranties and that disclaimer was not buried in the contract (even better if buyer had to initial next to it) then there is no implied warranty in either case.

 

Implied Good Faith:
RULE: There is an implied covenant of good faith in all contracts, but there is no implied covenant when the subject is covered by the contract’s express terms.

· Good faith: honesty in fact and observance of reasonable commercial standards of fair dealing 

· A legitimate business reason is good faith

· A better offer is not

 

EXAMPLE: 

· Brewster of Lynchburg v. Dial: because the contract did not specify a minimum requirement of plastic bottles that Dial must purchase from Brewster, Dial can reduce the amount it purchases to zero, as long as it is doing so in good faith. Shutting down the plant due to its unprofitability is a good faith reason because it is a legitimate business reason.

 

EXAMPLE:

· Brewster of Lynchburg v. Dial Hypo:  if reason Dial was shutting down the plant was because it had a better bottling contract at another plant, that is not a good faith reason. 

· Brewster of Lynchburg v. Dial Hypo: if the contract expressly stated that the only way that Dial could reduce its requirements to zero was if it was going out of business, then could not reduce to zero because closing that plant, even if closing plant in good faith.

· Brewster of Lynchburg v. Dial Hypo: If the contract specified a minimum requirement of plastic bottles that Dial must purchase, then could not reduce to zero, even for good faith reason.

 

EXCEPTION: covenant of good faith and fair dealing can trump express terms when there is a termination clause in any of the following:

1. Franchise agreements

2. Insurance contracts

3. Employment contracts

4. Partnership agreements

 

EXAMPLE:

· Termination clause in one of those cases: “Party X may terminate this contract at any time” will be interpreted to mean “Party X may terminate this contract at any time provided that it acts in good faith”

 

Implied Best Efforts
RULE: There is an implied obligation of best efforts in exclusive dealing contracts, but there is no implied covenant when the subject is covered by the contract’s express terms.

· Best efforts: reasonable efforts, determined by industry standards 

 

EXAMPLE:

· Woods v. Lucy, Lady Duff-Gordon: Woods had exclusive right to market Lady Duff-Gordon’s designs, but did not promise anything in return so he had an obligation to use best efforts in marketing them.

· Percentage lease with no or not substantial minimum rent: when a commercial lease determines rent based on the amount of revenue that the lessee brings in, there is an obligation for the lessee to use best efforts.

 

EXAMPLE: 

· Third Story Music v. Waits: Warner had exclusive rights to TSM’s productions, but was not required to use best efforts in marketing them (by releasing previously unreleased recordings) because they expressly promised to give a certain amount in royalties that was not tied to the amount marketed.

· Percentage lease with substantial minimum rent: when a commercial lease determines portion of rent based on amount of revenue that the lessee brings in, but there is also a substantial (usually around market price) minimum rental payment, there is no obligation for the lessee to use best efforts.

 

 

WHAT DEFENSES CAN BE RAISED?
I. Economic Duress: 

Restatement 175/176: contract can be undone if there is:

1. An improper threat (threat that is made in bad faith)

2. No reasonable alternative

 

EXAMPLE: 

· Austin v. Loral: Austin threatened Loral that it would not perform on previous Navy partial subcontract unless Loral granted it all the subcontracts  in its next contract with the Navy. Loral agreed because it could not find any other approved suppliers who could fulfill the contract in time. This was economic duress and contract was undone (Loral could recover the money it lost) because the reason for the threat (coercing Loral into giving them the contract) was bad faith and Loral had no reasonable alternative.

 

EXAMPLE:

· Austin v. Loral Hypo: Austin told Loral that if Loral did not give them the full Navy subcontract, it would have to go out of business and therefore wouldn’t be able to perform on previous partial subcontract. This would not be economic duress because the threat would be made in good faith (for a legitimate business reason).

 

I. Statute of Frauds: 

Some contracts must be in writing in order to be enforceable, including: 

· Contracts that cannot by their terms be performed within one year 

· Contracts for the sale of land

· Contracts for the sale of goods over $500

 

WITHIN STATUTE OF FRAUDS: ONE YEAR PROVISION

· Burton v. Atomic Workers Federal Credit Union: court held that oral employment contract in which employer promised not to fire employee until she was 65 unless there was just cause was unenforceable because it was within the statute of frauds since it could not by its terms be performed within one year. However, arguably, because she could be fired for just cause, it could be performed within a year. 

 

NOT WITHIN STATUTE OF FRAUDS: ONE YEAR PROVISION

· Burton Hypo: if the contract was that they would hire her for life, then by its terms the contract could be performed within one year because she could die at any time and death is part of the terms of the contract. Within statute of frauds.

· Burton Hypo: if the contract was that they would not fire her until she was 65 “unless she died,” then by its terms it could be performed within one year because she could die within a year. Not within statute of frauds.

 

Statute of Frauds Writing Requirement: 
 

Restatement 131: The writing must: 

1. Be signed by the party to be charged;

2. Indicate that a contract has been made between the parties; and

3. State the essential terms with reasonable certainty;

Restatement 132: May consist of many writings as long as one is signed and the others clearly relate to the same transaction.

 

UCC 2-201: the writing must:

1. Be signed by the party to be charged (OR merchant’s exception);

2. Evidence a contract

Does not have to state all terms (quantity is only required term) and can contain incorrect terms, but cannot be enforced beyond the quantity stated. 

 

UCC 2-201(2): Merchant’s Exception:

1. Between merchants;

2. Confirmation sent within reasonable time;

3. Signed by sender;

4. Which evidences a contract; 

5. Party receiving it has reason to know its contents; and

6. There is no written notice of objection within 10 days after receipt.

 

Electronic Signatures: anything that shows an intent to authenticate is sufficient. 

 

WRITING REQUIREMENT MET: 

· Bazak International Corp. v. Mast Industries: parties reached oral agreement for the sale of textiles worth over $100,000 so it was within the statute of frauds. The only writing was sent by plaintiff upon defendant’s agent’s instructions on one of defendant’s purchase order forms with language that evidenced the oral agreement. It was not signed by the defendant, but it was signed by the plaintiff, the defendant had reason to know of its contents, and the defendant did not object within 10 days, so it was sufficient to satisfy statute of frauds.

· Check hypo: a check for $5000, signed by the buyer, with re: deposit on 1,000 yards of yarn in memo line evidences a contract. Must also be signed by seller or meet other conditions of merchant exception. 

 

WRITING REQUIREMENT MET:

· Hoffman v. Sun Valley Co., Inc.: sale of land within the statute of frauds. The writing was a check that was signed by both parties with the name of the property in the memo line and was sent with a letter outlining many key terms. Court held that this was not sufficient because it didn’t state all of the terms, which is required under Idaho law. Under the Restatement, however, this would be sufficient.

 

WRITING REQUIREMENT NOT MET: 

· Check hypo: same as above except check is for $100 instead. Because the amount is lower, could instead show an earnest money deposit, rather than evidencing a contract.  

· Advertisement with seller’s name on it: does not evidence a contract because advertisements are not even offers, much less evidence of contracts.

 

EXCEPTIONS TO STATUTE OF FRAUDS: 

A contract which would otherwise be within the statute of frauds may be excused if: 

1. The party against whom enforcement is sought admits there was a contract throughout the course of litigation;

2. The parties have partially performed the contract and that performance evidences a contract;

3. The party seeking enforcement has reasonably and foreseeably relied on the contract and injustice can only be avoided by enforcement.

4. Promissory fraud (no evidence of the promise needed; this is a tort)

 

Under the UCC, partial performance is only an exception to the statute of frauds when: 

1. Seller begins making specially manufactured goods that are not suitable for sale for anyone else; or

2. If buyer accepts goods and/or seller accepts payment, can enforce contract for those goods which were accepted or paid for.
 

Factors to consider in determining if justice requires enforcement due to reliance:

· The availability and adequacy of other remedies, particularly cancellation and restitution;

· The definite and substantial character of the action or forbearance in relation to the remedy sought; 

· The extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;

· The reasonableness of the action or forbearance;

· The extent to which the action or forbearance was foreseeable to the promisor.

 

ADMISSION EXAMPLE: 

· Hypo: if defendant admits that they agreed on price but nothing else, that is enough to satisfy the admission exception to the statute of frauds.

 

ADMISSION EXAMPLE: 

· Hypo: If defendant admitted outside of court that there was a contract, this is not enough to satisfy the admission exception to the statute of frauds.

 

PARTIAL PERFORMANCE EXAMPLE: 

· Jolley v. Clay: mother sold land to her daughter, but the sale was within the statute of frauds and there was not a sufficient writing. Excused from the statute of frauds by partial performance because the daughter paid half the purchase price, lived on the land for 15 years, made improvements on the land, and paid property taxes on it. 

 

PARTIAL PERFORMANCE EXAMPLE: 

· Burton v. Atomic: promise to not terminate employee without just cause was not excused from statute of frauds by partial performance because continuing to work somewhere does not evidence that she was promised she wouldn’t be fired without just cause before she reached 65.

· Jolley v. Clay Hypo: if the daughter had only made payments, this partial performance would not be enough to evidence a contract for sale of the land because it could just be evidence of a landlord-tenant relationship. 

· Allied Grape Growers v. Bronco Wine Company: oral agreement for the sale of Carnelian grapes within statute of frauds did not have sufficient writing. Defendant accepted one load of grapes, but this was not sufficient partial performance to enforce contract for all of the grapes because under the UCC, partial performance is only an exception for those goods which are accepted. Still, would have to pay for those grapes it accepted.

 

RELIANCE EXAMPLE: 

· Allied Grape Growers: although partial performance was not an exception to the statute of frauds, reliance excused the contract from the statute of frauds. Allied relied on the contract for the sale of all of the grapes and was unable to find another buyer, so the grapes rotted in the field due to heavy rain.

 

ORAL MODIFICATIONS TO CONTRACTS WITHIN STATUTE OF FRAUDS:

 

Restatement: If the contract, as modified, is within the statute of frauds, then the modification must be in writing.

 

UCC: Two ways to look at it: 

1. If the contract, as modified, is within the statute of frauds, then the modification must be in writing.

2. Written modification only required if modifying quantity. 

 

If modification not in writing, can still argue the exceptions to the statute of frauds. Can also argue it is a waiver, which cannot be revoked if reliance.

 

EXAMPLE: 

· Wixon Jewelers: see below for court’s decision. Could argue that the quantity was not changed because it just changed the time of purchase. Therefore, original contract could have satisfied the writing requirement. 

 

EXAMPLE: 

· Wixon Jewelers: although court held that there was not a modification, could argue that the seller had waived the monthly requirement, so seller would have to give buyer reasonable notice if it wanted to reinstate the monthly requirement.

 

EXAMPLE: 

· Wixon Jewelers, Inc. v. Di-Star, Ltd.: contract for sale of diamonds within the statute of frauds which required monthly purchases was modified to require one yearly purchase at the same aggregate quantity. Court held that the modification would need to be in writing to be enforceable.

 

“No Oral Modification” clauses:

· Common law: not enforceable

· UCC: enforceable, unless there is reliance on the modification.

 

EXAMPLE:   
· Wagner v. Graziano Construction Company: construction contract included a provision that required modifications to the contract to be in writing, but the defendant told plaintiff that they didn’t need to be in writing when they requested additional work then plaintiff performed the additional work. If applying restatement, the clause is not enforceable. If applying UCC, not enforceable because plaintiff relied on the modification by performing additional work.

 

I. Parol Evidence Rule:

Applies to any contract that has been put into a writing, which

1. Is partially integrated (intended to be final with respect to the terms in the writing):

· Parol evidence rule bars admission of contradictory prior or contemporaneous agreements. 

· Restatement test: would the parties naturally have a side agreement?

· UCC test: if the parties had a side agreement, would they certainly have included it in the writing?

EXAMPLE: 

· Masterson v. Sine: court also allowed evidence that the parties wanted to keep the option within the family. The contract was silent on that issue, so the evidence was not contradictory, and it was reasonable that the parties would naturally come to an agreement to keep the property in the family.

1. Is completely integrated (intended to be final with respect to all the terms of the agreement):

· Parol evidence rule bars admission of all prior or contemporaneous agreements. 

 

NOTE: does not apply to modifications because those agreements occur AFTER the writing. 

 

Factors in considering the degree of integration: 

· Detail of the contract

· Sophistication of the parties

· Existence of a “merger clause” (i.e. all terms of the agreement are in the writing)

· Industry practices (do parties leave things out of written contracts?)

· Is the contract a pre-printed form? (More likely to have side agreements)

 

EXAMPLE:

· W.W.W. Associates, Inc. v. Giancontieri: a written agreement for the sale of land contained provision that allowed both parties to get out of the sale if legal dispute was not settled before a certain date. Court did not allow admission of evidence that the provision was intended to apply only to one party because the contract was at least partially integrated: it was made between sophisticated parties, there was a merger clause, and although it was on a pre-printed form, some terms were custom written. 

 

EXAMPLE: 

· Consumer contract: generally, consumers are protected by the requirement that the contract be at least partially integrated for the parol evidence rule to bar admission of other evidence because usually, consumers do not intend to exclude all other prior agreements when entering into a contract.

 

EXCEPTION: evidence of a condition precedent to the enforceability of a contract is not barred by the parol evidence rule.

· Will only be barred if the contract explicitly precludes a condition precedent (there are no condition precedents, either oral or written to the enforceability of this contract)

 

EXAMPLE: 

· Scott v. Wall: agreement to sell restaurant was conditional on the buyers’ ability to secure a lease for the restaurant. Although writing was partially integrated, court allowed evidence of this condition because it did not contradict the terms of the agreement. 

· Scott v. Wall Hypo: even if the written contract had a merger clause, evidence of a condition precedent would be allowed. 

 

EXAMPLE: 

· Scott v. Wall Hypo: if the contract said “there are no conditions precedent, either oral or written to the enforceability of this contract,” then the parol evidence rule would bar admission of evidence of the condition because it would contradict the terms of the contract. 

 

EXCEPTION: parol evidence will be admissible to explain ambiguous terms, as long as the evidence is relevant to prove a meaning to which the language of the written contract is reasonably susceptible 

· Will only be barred if there is a “merger clause on steroids” (this is complete and final expression of the agreement AND no extrinsic evidence whatsoever can be admitted in judicial proceedings involving this agreement)

 

EXAMPLE: 

· Masterson v. Sine: land deed contained buyback option for “same consideration plus depreciation” and court allowed evidence of what that meant since it was ambiguous. 

 

EXAMPLE: 

· Hot Rods, LLC v. Northrup Grumman: the contract said “the parties intend that this agreement constitutes the complete and exclusive statement of its terms and that no extrinsic evidence whatsoever may be introduced in any judicial proceedings involving this agreement” (“merger clause on steroids”), so the court did not allow evidence of what ambiguous terms meant and instead looked elsewhere in the contract to try to interpret them.

 

EXCEPTION: course of performance, course of dealing, and trade usage are admissible to explain or supplement the written contract even if contract is not ambiguous or contract is completely integrated because they are terms of the contract.

· Will only be barred if they contradict the express terms of the contract.

 

EXAMPLE: 

· Columbia Nitrogen Corp. v. Rooster Co.: written contract for sale of phosphate contained a merger clause that excluded any other “verbal understanding.” Court allowed evidence of course of dealing and trade usage re: prices when market conditions change because the merger clause only excluded verbal understandings.

 

EXAMPLE: 

· Columbia Nitrogen Corp. Hypo: if the written contract specified what would happen to price when market conditions changed, then course of dealing and/or trade usage that contradicted that would be barred by the parol evidence rule.

 

EXCEPTION: parol evidence will be admissible to show that one party entered into the contract due to the fraudulent misrepresentation of the other party. It may or may not be admissible to show that one party entered into the contract due to the negligent misrepresentation of the other party, depending on the court (courts are split).

· Will only be barred if the contract explicitly disclaims the misrepresentation with particularity (“not relying on any representations” not enough, but “this product will not do x” is enough)

 

EXAMPLE: 

· Keller v. A.O. Smith Harvestore Products, Inc.: buyers signed written contract to purchase grain silo based on marketing materials that said that the silo would reduce the need for protein supplements for cows. This was not true, as their cows soon after became ill due to lack of protein supplements. The written contract said that the marketing materials did not create any guarantees and that the buyers were not relying on them as such. Still, the court allowed evidence of the marketing materials because they showed that the parties entered into the contract based on negligent misrepresentation.

 

EXAMPLE: 

· Keller Hypo: if the contract had specifically said “use of this silo does not eliminate the need for protein supplements” and the buyer had initialed that clause, then the evidence would be barred because it would contradict the express terms of the contract.

 

EXCEPTION: parol evidence will be admissible for reformation of a contract where either both parties make a mistake OR one party makes a mistake and the other notices it but says nothing because it favors them. 

· Will be barred if there is not clear and convincing proof of this.

 

EXAMPLE: 

· Thompson v. Estate of Coffield: deed said that the buyer received royalties on all mineral interests covered by a valid recorded lease, but it was supposed to say all mineral interests covered by all leases, recorded or not. Court allowed evidence of this because it was a scrivener’s error.

 

I. Misunderstanding:

When the parties attach different meanings to the words in a contract, must determine whether a contract was actually formed (if there was actually a meeting of the minds):

· Both parties know of the misunderstanding: no contract formed

· Both parties do not know of the misunderstanding: no contract formed

· Only one party knows or has reason to know the other party is attaching a different meaning: contract is formed and the terms are determined based on:

· Parol evidence

· Course of performance, course of dealing, and trade usage

· Rules of construction and interpretation, including: contra proferentem: ambiguous contract is construed against the maker

Plaintiff has burden of proof to show that defendant knew or had reason to know of the other meaning attached by the plaintiff. 

 

EXAMPLE: 

· Frigaliment Importing Co.: parties contracting for the international sale of chickens had misunderstanding about type of chicken due to language barrier. Since neither party knew about the misunderstanding, no contract was formed from this writing. However, the buyer kept the chicken after discovering the mistake, so contract was formed through performance. Court looked to external evidence to determine what the reasonable meaning of the term chicken was.

 

EXAMPLE: 

· Problem I: restaurant promised to provide top selling waiter with a “Toy Yoda,” but top selling waitress thought they meant a Toyota. Because the restaurant knew that employees would think that they meant Toyota but the employees wouldn’t know they actually meant Toy Yoda (it was an April’s fools joke), a contract was formed. Court could have enforced the contract by looking to trade usage (when there is a car given as a prize, generally a brand new car, so would get a new Toyota)—didn’t have to do this though because parties settled.

 

I. Mistake of Fact:

 

Mutual Mistake
Contract unenforceable if there was a:

1. Mutual mistake; 

2. Regarding basic assumption; 

3. That is material; and

4. Party trying to avoid contract did not assume the risk of the mistake.

 

Materiality: 

· NOT ENOUGH: showing the party wouldn’t have entered into the contract had it not been for the mistake

· ENOUGH: one party gets a windfall and the other experiences a loss 

 

Assumption of risk:

· Simple negligence not enough to allocate risk.

· Party assumes risk if: 

· Expressly assumes the risk

· Gambling 

· Bad faith 

 

Factors relevant to mistake analysis:

· Magnitude of mistake (materiality)

· What does the contract say?

· Sophistication of party seeking relief

· Business practices (return privilege?)

· Is party seeking relief in good faith?

· To what extent has other party reasonably relied on the contract?

· Was party seeking relief gambling? (E.g. storage wars)

· Reasonable people can disagree on whether relief should be granted!

 

EXAMPLE:

· Reilley v. Richards Hypo: if this case was decided under the Restatement, Reilley definitely would not have assumed the risk because his failure to discover the floodplain did not rise to the level of bad faith.

· Stock brokerage hypo: stock brokerage firm accidentally buys stock from customer based for a much higher price based on a mistake in calculation. The brokerage firm did not assume risk because it was an honest mistake (there was no bad faith) and the parties were not gambling because the customer would expect the brokerage firm to do the correct calculations. Thus, can be undone.

· Stock brokerage hypo: instead of buying a new house (see below), customer just paid off mortgage. Court may find that justice does not require allowing the customer to keep the money because they can just take out another mortgage and be in the same position as before.

· Aircraft engine hypo: aircraft engines worth $5500 are inadvertently placed in pile of junk and sold for $400. The seller is not gambling, it was just an honest mistake, so contract can be undone.

· Woyma v. Ciolek: woman injured in car accident released her right to file any higher claim with the insurance company based on mutual mistake that she was not seriously injured, although it later came out that she had serious latent injuries from the car accident. Although she assumed the risk by signing the release, the court undid the contract on basis of mutual mistake because courts are reluctant to enforce agreements where people release claims to things they do not even know about yet. 

 

EXAMPLE: 

· Reilley v. Richards: in contract for the sale of land, neither party knew that the land was actually on a flood plain. This is a mutual mistake regarding a basic assumption because both parties assumed the land was suitable for building a house on it. The mistake is material because it means that plaintiff is paying way more than what the property is worth. And the majority does not think that the plaintiff assumed the risk because he was not negligent in failing to discover it was in a flood plain because 60 day escape clause was not designed to deal with situation where it is in flood plain and he had no reason to know because he was not a real estate lawyer. Dissent, however, argues that he did assume the risk because of the 60 day escape clause and because as a lawyer, he should know about these kinds of things even if he doesn’t practice real estate law. 

 

EXAMPLE: 

· Reilley v. Richards Hypo: if Reilley was a real estate lawyer and knew that a flood plain could be an issue but just didn’t think that it was important enough to check. This could risk to level of bad faith because it is willful blindness. 

· Bull Hypo: buyer buys a bull but does not know whether bull is sterile or fertile. Buyer assumes the risk because it is impossible to know whether bull is sterile or fertile at this stage, so is gambling. Contract cannot be undone.

· Stock brokerage hypo: Same facts as above, except that the customer went out and bought a new home with the windfall that they would have to sell in order to pay back the firm. Here, court may decide that justice requires allowing the customer to keep the money.   

 

Unilateral Mistake: 
Contract unenforceable if there was a: 

1. Mistake by one party; 

2. Regarding basic assumption;

3. That is material; 

4. The mistaken party did not assume the risk of the mistake; and

5. Either: 

A. Non-mistaken party had reason to know about the mistake; or

B. Enforcement of the agreement would be unconscionable.

 

EXAMPLE: 

· Donovan v. RRL Corporation: car dealership accidentally put out an ad for their car for $12,000 less than what it was actually going for. Customer accepted this offer (car advertisements are offers based on CA statute). Court held that it could be done based on unilateral mistake because the car dealership did not assume the risk of the mistake (no bad faith) and enforcing the agreement would be unconscionable because there is a 32% error. 

 

I. Impossibility and Impracticability:*

Contract unenforceable if: 

1. Performance is impracticable (either impossible or ruinous);

2. Due to an event the non-occurrence of which was a basic assumption upon which the contract was made (how foreseeable is the event?); 

3. Not caused by the fault of the party seeking excuse; and

4. Party seeking excuse did not assume the risk of the event.

 

Force Majeure clause: “A party shall not be liable for any failure of or delay in the performance of this Agreement for the period that such failure or delay is due to causes beyond its reasonable control, including but not limited to acts of God, war, strikes or labor disputes, embargoes, government orders or any other force majeure event” 

· If this is included in contract, parties expressly disclaim the risk.  

 

*If the contract was impossible or impracticable to perform at the time it is made, analyze the issue as both mistake and impracticability. Would prefer impracticability because court less likely to say that someone assumes the risk of doing something impossible.

 

EXAMPLE: 

· Taylor v. Caldwell: contract for the use of a music hall was not enforced after the music hall burned to the ground.

· Mishara Construction v. Transit-Mixed Concrete Corp: parties contracted for the supply of concrete at a construction site. After the plaintiff’s workers went on strike/had a picket line at the construction site, defendant was unable to deliver the concrete. Jury found that doctrine of impracticability made the contract unenforceable because the parties did not think there would be a labor strike when they entered into the contract, it was not the defendant’s fault that the plaintiff’s workers went on strike, and defendant did not assume risk that plaintiff’s workers would go on strike. 

· Restatement Illustration: A contracts with B to shingle the roof of B’s house. When A has done part of the work, much of the house, including the roof is destroyed by fire without his fault. A’s duty to finish shingling the roof is discharged because A did not assume the risk of the fire, since he is just contracting to work on someone else’s house. 

 

EXAMPLE: 

· Mishara Hypo: If labor strikes were very common in construction industry at that time and place, then it would not be a basic assumption of the contract that there would not be a labor strike. 

· Mishara Hypo: If plaintiff was the one seeking excuse on basis of impracticability, would be unsuccessful if the labor strike was the plaintiff’s fault (but not always the fault of the party whose workers are on strike; depends on the circumstances of the strike).

· Restatement Illustration: A contracts with B to build a house for B. When A has done part of the work, much of the structure is destroyed by fire without his fault. A’s duty to build the rest of the house is not discharged, because A is contractor who assumes the risk because he is in control of the job site. 

· Sunflower Electric Co-Op: defendant contracted with plaintiff to sell a certain amount of oil on a particular field, but performance was impossible because that field did not produce that amount of oil. Court did not grant relief on basis of impracticability, though, because the lack of reserves were foreseeable to the defendant, who worked in the oil industry and knew that the amount of reserves was unknowable, so he was gambling/assuming the risk.

 

I. Frustration of Purpose:

Contract unenforceable if: 

1. There is substantial frustration of principle purpose (which both parties are aware of) of the contract caused by an event;

2. The non-occurrence of the event is a basic assumption on which the contract was made; 

3. There is no fault of the party seeking excuse; and

4. There is no assumption of risk by the party seeking excuse. 

 

Courts generally define purpose broadly, which places a higher burden on substantial frustration of that purpose. 

 

EXAMPLE: 

· Krell v. Henry: person contracted to rent a room for the coronation of the king. Both parties knew that was why the customer was renting the room, but the king became ill so the coronation was postponed. There was nothing preventing the customer from renting the room, but there was no longer a reason for the customer to want to. Court granted relief on basis of frustration of purpose. 

· Chase Precast Corp. v. John J. Paonessa Co., Inc.: general contractor for building highway for the city subcontracted with the plaintiff for concrete medians. After pushback from the public, the general contract no longer called for concrete medians. Because there was no longer a purpose for the concrete medians, the court granted relief on basis of frustration of purpose. It was not the general contractor’s fault that the city no longer wanted concrete medians and the general contractor did not assume the risk that the general contractor would no longer want them.

 

EXAMPLE: 

· Chase Precast Hypo: If the general contractor frequently used concrete medians, purpose of the contract (concrete medians for construction purposes) would not be substantially frustrated because could use them in the future. 

 

I. Unconscionability:

An adhesion contract (“take it or leave it”) can be unenforceable on grounds of unconscionability if: 

1. The terms are not within the reasonable expectations of the parties; or

2. The terms are unduly oppressive. 

 

EXAMPLE: 

· Graham v. Scissor-Tail, Inc.: prominent concert promoter entered into contract of adhesion with the entertainers’ union, which included an arbitration provision. Although the arbitration agreement was within the reasonable expectations of Graham, who had entered into many similar contracts before, the arbitration provision was unenforceable because it provided for arbitration with a biased arbitrator and was therefore unconscionable.

 

Any contract can be unenforceable on grounds of unconscionability if there is both a: 

1. Procedural element (unfairness in bargaining—oppression or surprise); and

2. Substantive element (unfairness in terms—such one-sidedness as to shock the conscience)

 

EXAMPLE: 

· Williams v. Walker-Thomas Furniture Co.: court held that contract for rent-to-own furniture could be deemed unenforceable on grounds of unconscionability if there was both a procedural and substantive element of unfairness. If applying this, procedural element of unfairness was that the plaintiff did not have a meaningful choice in entering into the contract due to her income level, race, education level, etc. and the clause in question was extremely difficult to understand. The substantive element of unfairness was that the contract contained a cross-collateral provision, which allowed the company to take back all of the items the customer ever rented if missed one payment, even those she already paid off. 

· De La Torre v. Cashcall, Inc.: interest rates (and prices in general) can be considered unconscionable as well, as long as there is substantive and procedural element. 

 

HAVE THE PARTIES PERFORMED?
I. Promises

If promise is materially breached, injured party may seek termination or rescission.

 

· Independent promise: 

· Promisor must perform even if other side is in breach.

· Dependent promise: 

· Promisor does not have to perform if other side is in breach.

 

EXAMPLE OF A PROMISE: specifies suing for damages as remedy 

· “Family dining promises to have ten restaurants built in 10 years. In the event Family Dining does not perform, Burger King may sue for all damages attributable to nonperformance.”

 

Divisible Contracts: 

· If each side has made more than one promise, 

· And the promises can be apportioned so that pairs are properly regarded as agreed equivalents, then 

· Failure to perform under one set of promises does not excuse performance under the other.

 

EXAMPLE OF A DIVISIBLE CONTRACT:

· Rudman v. Cowles Communication, Inc.: plaintiff promises to sell company and provide services. Defendant promises to give stock and pay for plaintiff’s services. Because they signed two separate contracts, court held that this contract was divisible. Also, the type of stock—publicly traded and increasing in value may have had an effect in the court’s determination. See below for rescission analysis.

 

EXAMPLE OF AN INDIVISIBLE CONTRACT: 

· Siemans v. Thompson: plaintiff agreed to provide services and buy stock. Defendant agreed to pay plaintiff for his services and sell plaintiff stock. Court held that the contract was not divisible because it was all part of one deal. The plaintiff only wanted to buy stock because he was going to be working at the company. See below for rescission analysis. 

 

PROMISE ANALYSIS: 

1. Has there been a breach (a promise not kept)?

OR
Has there been an anticipatory breach (aka repudiation)?
· Repudiation occurs if there is either:

A. An unequivocal statement repudiating a material duty; or

B. An act that renders a party apparently unable to perform a material duty

· Repudiation cannot be retracted if: 

A. The injured party has relied on the repudiation; or

B. The injured party has terminated.

EXAMPLE: 

· Stonecipher v. Pillatsch: contract for the sale of a house provided that the sellers were to be out by July 1. However, sellers repudiated by telling the buyers they could not be out until August 1. This is an unequivocal statement and the duty to be out by July 1 is material because it is a residential home, so the buyers need to have a place to live by then. The buyers then informed the sellers that they wanted their earnest money deposit back and that the deal was off. The sellers then tried to retract their repudiation, saying that they would be out by July 1. However, it was too late because the injured party had already manifested their intent to terminate the contract.

EXAMPLE: 

· Stonecipher v. Pillatsch Hypo: if the seller had merely said they didn’t know if they would be able to be out by July 1, that would not be a repudiation because it is not an unequivocal statement. Would be better to demand adequate assurance and if it was not forthcoming, treat it as a repudiation.

· Stonecipher v. Pillatsch Hypo: if the contract was for the sale of a commercial property, then pushing the possession date out by a month may or may not have been material. “Time is of the essence” in residential contracts because people need to know where they are going to live.

1. Is the breach/duty being repudiated material? 

· Factors for materiality of breach: 

A. Extent to which injured party is deprived of the benefit of the bargain

B. Extent to which injured party can be adequately compensated for part of the bargain they are being deprived of

C. Extent to which the breaching party will suffer forfeiture

D. Likelihood that the breaching party will cure his failure, taking into account all of the circumstances, including reasonable assurances.

E. Extent to which the breaching party is acting in bad faith

EXAMPLE: 

· Walker & Co. v. Harrison: plaintiff failed to clean billboard of tomato residue, cobwebs, and graffiti. This was not a material breach because a) defendant still got a large part of what they bargained for which was the billboard, b) the defendant could have been compensated for the cost of cleaning the sign (could set off against the rent), c) there would be significant forfeiture because the plaintiff would lose the rent for the remaining 34 months and the costs associated with installing the billboard, d) the plaintiff actually did cure a week later, and e) the plaintiff was not necessarily acting in bad faith by delaying the maintenance. 

1. If not material, injured party cannot terminate or rescind

2. If breach is material and no cure, party may terminate and possibly rescind the contract.

· Rescission not available if:

A. Damages are adequate (although doesn’t seem that courts really mean this)

B. It is not possible to return to the status quo

C. There is a delay in seeking rescission or the party affirms the contract.

EXAMPLE: 

· Ennis v. Interstate Distributors, Inc.:  Ennis entered into covenant not to compete after selling his business to Interstate Distributors, for which he received $20,000 in consideration. He materially breached that agreement by competing in some capacity for all but three months in the three year term. Damages are inadequate because difficult to determine lost profits. Although there was a three month period where he did not compete, it is hard to determine whether he did so due to the covenant or some other reason and that period is minimal compared to the rest of the term. Although not able to fully “put the toothpaste back in the tube” (return to the status quo), close enough, so court holds that rescission is available. Interstate Distributors can get the $20,000 back.

· Siemans v. Thompson: plaintiff agreed to provide services and buy stock. Defendant agreed to pay plaintiff for his services and sell plaintiff stock. Because the contract was indivisible, the defendant’s anticipatory repudiation of a material duty (that he will not pay the plaintiff in the future) allows the defendant to rescind the entire agreement, so he is able to get the consideration he paid for the stocks back. Court determines that the legal remedy is inadequate because the plaintiff wants rescission and the legal remedy would not give him rescission. This demonstrates how lenient courts are in applying the inadequacy of damages requirement for rescission.

EXAMPLE: 

· Rudman v. Cowles Communication, Inc.: plaintiff promises to sell company and provide services. Defendant promises to give stock and pay for plaintiff’s services. Defendant materially breached the services contract by telling Rudman he would be the number one guy when he really worked under two other people and he did not get credit for his work. Because the contract was divisible, could not rescind the entire thing. But IF he could, court would not allow rescission of the entire thing because 1) legal remedy was adequate and 2) could not restore to the status quo (the business deal was already complete).

· Snyder v. Rhoads: Snyder sold two laundry businesses to Rhoads under representation that the businesses were operating at a profit. However, Rhoads discovered they were not operating at a profit, but he continued operating them and making payments. Court held that he was subsequently barred from seeking rescission because he had affirmed the contract/waived his right to rescind by continuing to operate it (delay as a bar to rescission).

 

I. Conditions

A condition is one type of dependent promise.

If condition is not met, injured party may seek termination or rescission. 

 

· Express condition to performance: 

· Event not certain to occur which must occur or be excused before performance becomes due.

 

EXAMPLE OF CONDITION: specifies termination as remedy

· “It is a condition to maintaining the franchise that Family Dining builds 10 restaurants within 10 years. In the event 10 restaurants are not built within that time Burger King’s exclusive remedy is to terminate the franchise.” 

 

EXAMPLE OF PROMISE AND CONDITION: specifies termination and suing for damages as remedy

· “Family Dining promises to have ten restaurants built in 10 years. In the event family dining does not perform, Burger King may sue for all damages attributable to nonperformance and may also terminate the exclusive franchise.” 

 

EXAMPLE OF AMBIGUOUS LANGUAGE:

· “Ten restaurants must be built within 10 years.” This would be interpreted as a promise because otherwise, would forfeit the franchise agreement and because it is in the power of Family Dining to build the restaurants so interpreting it as a promise keeps the deal alive.

 

Interpreting Ambiguous language: 

· Choose interpretation that avoids forfeiture.

· If it is within the power of the party to perform, there is a preference for saying it is a promise because that keeps the deal alive.

 

EXAMPLE: 

· Jacob & Youngs v. Kent: construction contract specified “all wrought-iron pipe must be well-galvanized, lap welded pipe of the grade known as ‘standard pipe’ of Reading manufacture,” but the contractor put in pipe of same quality from another manufacturer. Court interpreted this as a promise and said that failure to use Reading pipe was not a material breach in order to keep the deal alive.

 

CONDITION ANALYSIS:

1. Is there an express condition to performance? 

2. Has the conditional event occurred?

EXAMPLE: 

· ARD Dr. Pepper Bottling Co.: conditions for performance were 1) accepting Dr. Pepper as leading drink, 2) using modern automatic and sanitary equipment, and 3) loyally and faithfully promoting the drink. Because the contract specified that these conditions had to be satisfied to the other party (specified subjective standard) and the other party in good faith was not satisfied, they had the right to terminate the contract.

When condition is “satisfactory completion” and contract does not specify “satisfactory to whom”:

· Subjective standard: for satisfying personal taste, fancy, or sensibility such as art (but still subject to good faith requirement)

EXAMPLE:

· Painter Hypo: if Hull contracts with an artist to paint his portrait and agrees to pay the painter upon satisfactory completion of the work, the standard is subjective. However, Hull cannot in bad faith refuse to pay because he claims he is not satisfied.

· Objective standard: for satisfying fitness, utility, or structural soundness, such as construction contract.

EXAMPLE: 

· Haymore v. Levinson: obligation of buyer of a house to pay the amount held in escrow was conditional on “satisfactory completion” of the work. Issue is whether or not this condition occurred. Although performance was not perfect, the house was structurally sound and a reasonable person would have been satisfied, so the condition was met.

1. If not, is it excused?

Basis for excuse: 

· Waiver

· Other party waived the condition

· Forfeiture

· Enforcing the condition would result in extreme forfeiture AND 

· The condition forms no essential part of the exchange 

EXAMPLE: 

· Burger King Corp. v. Family Dining: an express condition to a 90 year Burger King exclusive franchise agreement was that Family Dining continue building restaurants at a rate of one per year for the first 10 years of the agreement. Family Dining did not meet this condition and Burger King tried to terminate. Court held that Family Dining was excused from the condition (Burger King could not terminate) because 1) Burger King waived the rate of development condition in the past and 2) enforcing it would result in extreme forfeiture (loss of 80 years of exclusivity after building nearly all the restaurants) and formed no essential part of the exchange (by the time it came to court, Family Dining had already built all 10 of the restaurants).

EXAMPLE: 

· American Continental Life Ins. Co: a condition to receiving remaining 10% of payment of construction contract was that the architect issue a final certificate of payment. Architect did not do that, so the homeowner did not pay the remaining amount. Homeowner was allowed to terminate because 1) waiving other rights under the contract (extension of time, change orders not signed) does not waive this specific condition and 2) failure to pay was not extreme forfeiture (the contractor was already paid for 90% of the work) and it was an essential part of the exchange (certificate of payment is not “procedural chaff” it is a key way to incentivize following the specifications by the architect).

1. If not excused, other party may terminate

· If also a promise: possible damages

· But ONLY if also a promise. Purely a condition, cannot sue for damages after terminating. 

· If unjust enrichment: possible restitution

 

IF NOT PERFORMED, WHAT REMEDIES?
I. Options for Injured Party

 

1. Termination: 

Affirms the existence of the contract. Injured party discharged from performance and may seek damages to put them in the same position as if the contract had been performed. 

 

1. Rescission:

Disaffirms the existence of the contract. Injured party discharged from performance and may seek restitution to put them in the same position as before the contract.

 

1. Setoff:

If one party does not completely perform, other party can subtract whatever damage is caused by the failure to perform from that party’s own performance. Available when there is a partial breach.

 

1. Suspend Performance/Demand Adequate Assurance:

If there are reasonable grounds for insecurity that the other party will not be able to perform, party may demand in writing adequate assurance of performance, and until he receives such assurance, the party may suspend any performance for which he has not already received the agreed return.

 

EXAMPLE: 

· Romig v. De Vallance: buyer of property found out that seller did not have a good title to the property. Being able to convey good title was dependent on buyer paying in full. Court held that the buyer could demand adequate assurance and did not have to perform until the seller gave buyer adequate assurance that they could convey a good title. 

 

1. Perform and Sue:

Injured party also has option to perform their duties under the contract and sue for any damages. If promise is an independent promise, then the injured party must pursue this option, even if other party is in breach, unless the breach is material.

 

Election of Remedies: If the injured party decides to pursue one of these options through acts or statements prior to litigation and the other party relied upon the act or statement, then the injured party is limited to that option pursued/any option consistent with that option pursued. 

 

EXAMPLE: 

· Woodruff v. McClellan: court held that upon the buyer’s breach of an earnest money agreement to purchase a house the seller did not rescind because the seller did not give the earnest money deposit back to the buyer.

 

EXAMPLE: 

· Woodruff v. McClellan Hypo: if the seller had given the deposit back and then the buyer used it to buy another house, then the seller would have rescinded and would have been limited to pursuing rescission because the buyer relied on it.

 

After repudiation, when can injured party sue?

· Duties remain for both parties (such as employment contract): injured party is discharged from his obligations and can sue immediately for present and future damages. 

· Duties remain only for repudiating party: injured party must wait until breach to sue. 

 

EXAMPLE: 

· Hochster v. De La Tore: defendant repudiated contract for plaintiff to serve as his courier during his travels about a month before the travels were to begin. Court held that he was discharged from his obligations and he could bring an immediate action to seek damages. 

 

EXAMPLE: 

· Greguhn v. Mutual of Omaha Insurance Co.: insurance company repudiated contract to pay plaintiff for disability by telling plaintiff they would no longer be giving him his monthly payments. Court held that the plaintiff had to wait until breach to sue, meaning that he would have to wait until each payment was missed before being able to recover it.

 

Executory Accord vs. Substitute Contract: 
Which contract can party sue under?

· Executory accord: if not performed, party can sue under original contract  

· Substitute contract: if not performed, party can only sue under the substitute contract

 

EXAMPLE: 

· Bradshaw v. Burningham: parties entered into contract for plaintiff to drill well at a per-hour price. Driller ran into problems when it hit steel, so parties signed another agreement providing that the defendant would pay the driller $6300 for the first well and he would drill a new test hole. The driller drilled a second well and a dispute arose over the amount that was owed. Driller tried to sue under the original contract due to breach of the second agreement. Court held that the second agreement was a substitute contract so driller could not sue for the hourly rate under the original contract; could only sue for the $6300 under the substitute contract. Determined it was a substitute contract because duties were unclear in the first contract and the new contract said, “old hole contract still being effective except for the changes made herein”

 

I. Specific Performance: 

Courts will only require party to perform its promises (specific performance) if: 

1. There is an inadequate legal remedy (damages too hard to measure, defendant can’t pay, similar performance can’t be procured elsewhere); and

2. It is administratively feasible to do so (terms are certain, not too burdensome to oversee).

 

When court orders specific performance, it retains jurisdiction over the case until the point that the court has determined that performance is complete.

 

EXAMPLE:

· Severson v. Elberon Elevator, Inc.: buyer of all of seller’s physical assets (rented land, owned land, buildings on those properties, grain silo, etc.) breached and court awarded specific performance because it was not possible to determine the value of those assets; there is no readily available market to determine the price of a grain silo in Iowa. 

· Goldblatt Bros., Inc. v. Addison Green Meadows Inc: plaintiff leased a department store from defendant and defendant promised to pave the area to an access road and provide 1,000 parking spots but it did not pave the area and only provided ~700 parking spots. This failure resulted in loss of business for plaintiff. Court ordered specific performance because determining lost profits is too speculative. However, did not order specific performance for the parking spots because the 700 parking spots were adequate for business (but retained jurisdiction for if they became necessary in the future).

 

EXAMPLE: 

· Petry v. Tanglwood Lakes: plaintiff purchased land from defendant, a developer. The developer promised to build a lake on adjacent land, which would transform plaintiff’s land into a lakefront property, but defendant breached after agreed with HOA to build recreational area instead. Court did not order specific performance because it would not be administratively feasible to oversee the building of a lake, the terms of what the lake would be like were not spelled out adequately, and specific performance would affect some of the other landowners negatively. Court held that they could adequately determine monetary damages, although this was a stretch due to the infeasibility of specific performance. 

 

Personal service contracts are never specifically enforced (akin to slavery), but court may enjoin employee from competing, 

1. if the employer is unable to find anyone of equal talent or ability, 

2. As long as doing so does not effectively force the employee to work for them (employee must have other options) 

 

EXAMPLE: 

· Nassau Sports v. Peters: hockey player breached contract not to play for any other team than the Islanders by signing on to play in up-and-coming league for the Raiders. Court could not specifically order Peters to play for the Islanders, but they did enjoin him from playing for any other team because the Islanders were unable to find a player of equal talent to replace him and he had other ways to make a living (could have coached or something).

 

Covenant not to compete can be enforced through specific performance as long as: 

1. It is not greater than is needed to protect the promisee’s legitimate interest; and

2. It is not outweighed by either: 

A. Its hardship to the promisor; or

B. Its injury to the public.

 

Blue pencil provision: “if the space and time limitations are invalid, they shall be reduced to the maximum legal restrictions allowed under the law.”

· Can add this provision to a covenant not to compete to ensure that, if court finds that it is too restrictive, it is not all or nothing. 

 

EXAMPLE: 

· Rogers v. Runfola & Associates: court reporters signed covenant not to compete that ensured they would not work as court reporters anywhere in the county for two years and that they would not solicit any of their former employer’s clients ever. Court found that this was too restrictive, so rewrote it so that they could not work within one particular city and could not solicit their former employer’s clients for just one year.

 

Equitable Defenses: 
Plaintiff may be barred from requesting specific performance if:

1. The hardship to the defendant or third party outweighs the benefit to the plaintiff;

2. The contract is unfair (in procedure or substance, but both not required);

3. Unclean hands: the party seeking equity was not acting equitably; or 

4. Laches: an unreasonable delay in one party asserting rights resulted in prejudice to the other party. 

 

Courts have great deal of discretion. 

These defenses can only be raised if they apply to all of the plaintiffs. 

 

EXAMPLE: 

· Brandolino v. Lindsay: court refused to grant specific performance for the sale of a property worth $75,000 for $50,000 because of the equitable defense of unfairness; the consideration was inadequate. 

 

EXAMPLE: 

· Schartz v. DRB&M: building violated covenant that required buildings be set back from the main road a certain amount. Plaintiffs sued for specific performance, and defendant raised defense of unclean hands (because one of the plaintiffs’ buildings was also in setback area) and laches (because one of the plaintiffs saw that building was in setback area while it was being built and did not adequately assert his rights). Court held that these defenses did not bar specific performance because they only applied to some and not all of the plaintiffs seeking specific performance.

 

I. Money Damages

Types of damages:

1. Reliance damages: compensate worsening of position due to breach 

2. Expectation damages: put injured party in position it would have been in if contract had been performed.

 

*Injured party has burden of coming up with a reasonably certain basis for calculating damages. 

 

Expectation Damages:

This is the normal measure of damages. Measured by:

1. The loss in value of other party failing to perform; 

2. Plus any other loss, including incidental or consequential loss, caused by the breach;

3. Minus any cost or loss that party avoided by not having to perform.

 

Loss in value = [value of performance as promised] - [value of performance as performed]

 

Loss in value, if difficult to determine, may be: 

· If breach delays use of property, loss in value may be based on rental value or interest on the value of the property.

· If breach results in defective or unfinished construction, loss in value may be based on 

· Diminution in market price caused by breach; or

· Reasonable cost of completing performance or remedying defects (if that cost is not clearly disproportionate to the probable loss in value to him)

 

EXAMPLE: 

· Sullivan v. O’Connor: In this case where doctor breached contract to provide patient with a beautiful nose, expectation damages would be (the value of the new beautiful nose - the value of the nose after) + (the pain and suffering of the third surgery). [would be - doctor’s fee if she had not paid it yet].

 

 

Repudiation/Anticipatory Breach: 

· Loss in value is measured at the time of performance under the contract, not at the time of repudiation. 

EXAMPLE: 

· Bachewicz v. American Nat. Bank & Trust Co.: defendant breached contract for the sale of a big apartment building. Trial court awarded damages based on the building being sold a year later for $500,000 more. Court on appeal held that the damages must be calculated based on the time that the sale would have occurred, not based on its sale a year later.  

 

Reliance Damages: 

Party may recover reliance damages as an alternative to expectation damages. Measured by: 

1. Expenditures made in preparation for performance or in performance; 

2. Minus any loss the injured party would have suffered had the contract been performed.

 

EXAMPLE: 

· Sullivan v. O’Connor: reliance damages would be (value of nose before - value of nose after) + (doctor’s fee) + (pain and suffering from all three surgeries).

· Gruber v. SM News Co: see below for facts. Reliance damages were (cost of producing the greeting cards) - (profit from selling them at later date for lower price). 

 

Limitations on Money Damages: 
1. Damages must be reasonably certain. 

 

MUST BE REASONABLY CERTAIN:

· Gruber v. SM New Co.: defendant breached contract to market and sell plaintiff’s holiday greeting cards. Plaintiff failed to provide a reasonably certain basis for calculating expectation damages, so plaintiff recovered on basis of reliance damages instead (see above).  

 

MUST BE REASONABLY CERTAIN: 

· NAR-PC: although estimated lost profits are usually not reasonably certain, court took into account the willfulness of the breach in determining that they could ascertain the lost profits with reasonable certainty. (If it is a willful breach, the calculation of damages where it is a close call is called in favor of injured party.)

 

1. Damages must be reasonably foreseeable as a probable consequence of breach at the time that the contract was made.

· Therefore, generally no emotional distress except for medical, funeral, and sometimes wedding contracts. 

 

MUST BE REASONABLY FORESEEABLE: 

· Hadley v. Baxendale: defendant breached contract to send broken shaft back to manufacturer for the plaintiff and plaintiff sought damages incurred for having to keep the mill closed while waiting for the new shaft. Court held that they could not recover these damages because they were not reasonably foreseeable as a probable consequence of breach at the time the contract was made. 

 

MUST BE REASONABLY FORESEEABLE: 

· NAR-PC: defendant breached contract to lend plaintiff money for purchasing planes in Japan to reclaim and use for pest control. Plaintiff sought consequential damages for the deal not going through because they were unable to secure other financing. Court held that this was reasonably foreseeable to the defendant because it was a risky deal (the collateral was overseas) so would have reason to know that they would not be able to secure other lending if they breached. 

· Sullivan v. O’Connor: emotional distress damages allowed because it was reasonably foreseeable to the doctor that a botched nose job and/or multiple operations would result in physical pain and suffering.

 

1. Damages may be limited to avoid disproportionate compensation.

 

LIMITED TO AVOID DISPROPORTIONATE COMPENSATION: 

· NAR-PC: court remanded to lower court to determine whether the damages would be disproportionate because the bank was only receiving interest payments but would be liable for all lost profits. While the fact that they are only receiving interest rates is not enough to make it disproportionate, factors to consider would be the amount of the interest and the formality of the agreement (formality shows a careful allocation of risk). 

 

1. Damages are not recoverable for loss that injured party could have avoided without undue risk, burden or humiliation. (Duty of mitigation)

Must take into account whether the party is acting in substitution of the contract performance or is doing something they would have done anyway.

 

MITIGATION: 

· George v. School District No. 8R: plaintiff sued defendant for breaching employment contract and defendant argued that plaintiff was not entitled to damages because plaintiff could have avoided the loss by accepting job offer from another school instead of substitute teaching. Court held that since mitigation is only required if it doesn’t result in undue risk, burden, or humiliation, plaintiff was not required to take the other job offer. He turned it down because he wanted to be available in case he was legally entitled to reinstatement at the other school. Although he was not legally entitled to reinstatement, court held that it would be an undue risk for him to take the other job.

· George v. School District No. 8R Hypo: if plaintiff had earned $3000 from coaching a semi-professional football team on the weekends, the $3000 would not be subtracted from damages as mitigation because he could have done that in addition to working for the defendant. 

· Building Hypo: contractor A contracts to build house for B, B breaches the contract, and A enters into another contract with a different buyer. A could have built both houses at the same time. He is not mitigating damages.

 

MITIGATION: 

· Building Hypo: contractor A contracts to build house for B, B breaches the contract, and A enters into another contract with a different buyer. A could have only built one of the houses at a time. He is mitigating damages.

 

1. Economic Waste: the injured party can only recover the reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss in value to him (subjective). 

 

ECONOMIC WASTE: 

· Painting house hypo: painter contracts to paint your house but paints it the wrong color. Even if the color of the house is more favorable to most people and therefore the market value of the house actually goes up, you can still recover damages in order to repaint the house the right color because the cost of doing so is not clearly disproportionate to the loss in value to you of the house being painted the wrong color. (Since people place more subjective value on the details of residential homes rather than commercial buildings, courts more likely to award damages for completing performance). 

 

ECONOMIC WASTE: 

· County of Maricopa v. Walsh & Oberg Architects, Inc.: architects breached contract to design recreational center for the county because water was dripping into the underground parking structure from the landscaping above. Had two options for compensating the injured party: removing landscaping and making the specifications correct by putting in waterproof membrane or adding drip pans in the parking structure to deal with the leaking. Since the loss in value was merely aesthetic, it was just in the parking structure, and plaintiff was not planning on using the money to actually complete performance, court held that it was clearly disproportionate to the cost of completing performance by removing all the landscaping. So court held that damages would be the cost of adding the drip pans instead.

 

1. No punitive damages.

2. Prejudgment interest: cannot get interest on the damages owed until it is clear what the amount of those damages are. 

3. No attorney’s fees unless the contract calls for them (has to say that the prevailing party gets attorney’s fees—cannot be one-sided)

 

Liquidated damages:
Sometimes a contract may specify liquidated damages, or an amount to be paid in the event of breach. 

· This is different from alternative performance, which gives a party a realistic and rational choice and is not tied to breach. Alternative performance is generally enforceable.    

 

Liquidated damages will be enforceable if they are reasonable in light of:

1. the anticipated or actual harm caused by the breach, 

2. the difficulties of proof of loss, and 

3. the inconvenience or non-feasibility of otherwise obtaining an adequate remedy

A term fixing unreasonably large liquidated damages is void as a penalty.

 

EXAMPLE: 

· Prepayment penalty: although called a penalty, these are generally enforceable as alternative performance because deciding to pay off a loan early and paying a fee to compensate the lender for the lost interest rate is a realistic and rational alternative way to perform the contract (paying off early is not necessarily a breach). 

· Blank v. Borden: plaintiff, real estate broker, entered into contract with defendant to sell defendant’s home. The contract provided that if defendant decided that he no longer wanted to sell the property, he would owe plaintiff 6% of the asking price, which is what the plaintiff would have received had the house been sold. Court held that this was not a penalty, but a reasonable alternative performance if defendant changed his mind to compensate plaintiff for his efforts. However, makes more sense to view it as a liquidated damages provision rather than alternative performance because it is tied to a breach (revoking exclusive right to sell the house). Still, would be enforceable because paying the amount that the broker would have made if the house sold is reasonable since it is difficult to prove loss without knowing whether or not the house would have sold. 

 

EXAMPLE

· Ridgley v. Topa Thrift and Loan Association: loan agreement contained a provision that if plaintiff missed an interest payment, they would have to pay a prepayment fee in the event of early payment of the principal. Court held that this was liquidated damages rather than alternative performance because it was tied to a breach (missing an interest payment). Also held that it was unenforceable as a penalty because the amount owed (six months interest) was unreasonably large compared to the damages of a late payment. 

· Gary Outdoor Advertising Co. v. Sun Lodge: contract for the lease of a billboard contained provision which said that in the event of breach by the lessee, the lessee must pay all future payments, but the lessor can take the billboard and re-lease it out to someone else. Lessor also no longer has to pay maintenance fees on the billboard if lessee is not using it. This is liquidated damages because it is trigged by breach, but court held that it is unenforceable because it would place the lessor in a much better position than if the contract had been performed. Therefore, it is a penalty. 

· Schrenko v. Regnante: provision in agreement for sale of house provided that if the buyer did not sign closing papers, seller could retain deposit (4.4% of purchase price) as liquidated damages. Buyer breached and seller subsequently sold the house for $25,000 more than the buyer was offering. Since seller sought damages in excess of the deposit amount, court held that the liquidated damages provision was a penalty. However, if we were to analyze it as a liquidated damages provision, it would not be enforceable because the seller did not actually suffer any damages.

 

I. Restitution

Either party may seek to recover the benefit it has conferred onto the other party if the other party has been unjustly enriched

 

Breaching party seeking restitution: 

· Breaching party can recover:

· Fair market value of benefit conferred 

· BUT no more than (contract price) - (damages caused by breach)

· May recover restitution regardless of whether the breach is material or not. However, cannot recover under the contract itself if the breach is material. If only partial breach, can recover under the contract through setoff.

 

EXAMPLE: 

· Kutzin v. Pirnie: parties enter into contract for the sale of property. Buyers put down a $36,000 deposit (no liquidated damages clause) and then subsequently breach the contract by changing their minds. Sellers suffer damages of $17,325 due to the breach. Court holds that buyers are entitled to receive the benefit they conferred to the seller: the difference between what they paid and what the sellers actually suffered in damages.

· Not substantially complete (material breach): 

· Contractor Hypo: contractor contracts to build a porch for a homeowner for $3000. The contractor wrongfully walks off the job and is not paid. The value of the work he completed is $3000. It is going to cost the homeowner $500 to finish the job. Assume the breach is not intentional (he just ran out of money or ran into problems or something). He did not substantially complete the porch, so this is a material breach. Since it is a material breach, the homeowner is justified in terminating the contract and not paying him, so the contractor cannot sue under the contract itself. (Contractor could recover restitution regardless of whether it is a material breach but cannot sue under the contract if it is a material breach). However, he can recover restitution. The benefit the contractor conferred on the homeowner is valued at $3000. However, he cannot recover more than the contract price ($3000) - damages caused by the breach ($500), so the maximum he can recover is $2500. 

· Contractor Hypo: same hypo as above except that the fair market value of the work completed is $1500. Still going to cost the homeowner $500 to complete. The benefit the contractor conferred on the homeowner is valued at $1500. This is below the maximum he can receive (contract price ($3000) - damages caused by breach ($500) = $2500), so he can receive the full $1500.

· Substantially complete (partial breach):

· Contractor Hypo: same hypo as the first hypo above, except that the work is substantially complete, so there is no material breach. The breaching party now has two options: 1) restitution, for which he can recover $2500 (see analysis above) or 2) recovering under the contract. Recovering under the contract would be contract price ($3000) - damages caused by the breach ($500) = $2500. Here, same result either way. He can recover $2500.

· Contractor Hypo: same hypo as the second hypo above, except that the work is substantially complete, so there is no material breach. The breaching party now has two options: 1) restitution, for which he can recover $1500 (see analysis above) or 2) recovering under the contract. Recovering under the contract would be contract price ($3000) - damages caused by the breach ($500) = $2500. Here, if he recovers under the contract he can get more money, so that is the better option.

 

EXAMPLE: 

· Contractor Hypo: Same hypo as the first hypo above except assume that instead of building a porch, the contractor builds a gazebo. This is a material breach, regardless of whether the work is substantially complete because it is a material departure from what the parties bargained for, so he cannot recover under the contract. He cannot recover restitution either because he is an officious intermeddler. Homeowner was not unjustly enriched by the gazebo.

 

Innocent/Injured party seeking restitution:

· Injured party can recover: 

· Fair market value of benefit conferred 

· BUT no more than the contract price

· Can recover under restitution or under the contract regardless of whether the breach is partial or material.

 

EXAMPLE: 

· Mobil Oil Production: oil company paid $156 million to the US government for rights to explore for and develop oil off the coast of North Carolina conditioned on the oil company being able to obtain a further set of government permits. The government then breached the contract. The government argued that the oil company did not suffer any damages because they were not going to get the permits anyway. But the oil company is not asking for damages because the damages are too uncertain. Rather, asking for restitution (a return of the $156 million), which court holds they are entitled to.

· Contractor hypo: contractor contracts to build a house for a client. The contract price is $100,000. The client wrongfully orders the contractor off of the property before it is complete. The value of the work that has been done already is $125,000, and it would cost $50,000 to complete. Has two options: 1) recover under the contract itself. Can recover the loss in value (the $100,000 supposed to be paid) - the cost avoided by not having to perform (the $50,000 it would cost to complete the job) = $50,000. Or 2) recover under restitution. The benefit conferred to the client is $125,000, but there is a cap at the contract price of $100,000, so can receive $100,000. Restitution is the better option. Can recover $100,000.

· Contractor hypo: same hypo as above but the value of the work completed is only $75,000. Under the contract, can still recover $50,000. Under restitution, can recover $75,000.

 

REMEDIES UNDER THE UCC
I. In General

 

Some Terminology:

· Terminating a contract after breach = Cancellation

· Rescinding a contract = 

· revocation of acceptance (for buyer) or 

· reclamation of goods (for seller)

 

Some Rules: 

· The UCC rejects the election of remedies

· Adopts expectation measure of damages/efficient breach theory. 

· No punitive damages

 

 Contractual Limitations: 

· Same rule for liquidated damages clauses as common law.

· May limit consequential damages, as long as it is not unconscionable.

· May limit remedy of the buyer to “repair” or “replace” as long as those remedies do not fail.

 

I. Buyers’ Remedies

 

Sellers’s Failure to Perform
If seller breaches, the buyer must notify the seller of the breach within a reasonable time after he discovers or should have discovered the breach or else he is barred from recovering any remedy.

 

Non-Installment Contracts:
1. Did the seller make a conforming tender?

· Perfect tender rule: failure to conform to the contract in any respect makes it a non conforming tender. 

EXAMPLE: 

· Zabriskie Chevrolet, Inc. v. Smith: buyer bought car and then before getting home, it kept stalling and did not work properly. This is not a conforming tender because it violated the implied warranty of merchantability (did not work).

1. If not, did buyer reject the goods?

· To reject, must: 

· Notify seller of rejection

· Within reasonable time 

· After reasonable opportunity to inspect

EXAMPLE: 

· Zabriskie Chevrolet, Inc. v. Smith: When buyer got home, he immediately called the bank to cancel payment and called the dealership to inform them he was cancelling the contract. Court held that this was rejection even though he already had possession of the car because in order to have a reasonable opportunity to inspect a car, have to have an opportunity to drive it. Driving it home is a reasonable opportunity to inspect and he gave the dealership notice as soon as he got home.

A. If the buyer rejected, did the seller have a right to cure, and if so, did it?

· Seller has right to cure in two situations: 

· If seller delivers early, 

· Can cure by the time delivery was supposed to be made under the contract 

· As long as seller notifies the buyer that they will be doing so.

· If seller had reasonable belief that the goods were conforming

· Can cure within a reasonable time

· As long as seller notifies the buyer that they will be doing so.

EXAMPLE: 

· Zabriskie Chevrolet, Inc. v. Smith: Dealership then picked up the car and replaced the transmission with another transmission from another car on the showroom floor. If dealership had a reasonable belief that the car was going to work, it could cure within a reasonable time. But replacing the transmission with another car’s, not with one from the dealership is not a cure, because the buyer’s faith had been shaken.

1. If buyer accepted, can the buyer revoke acceptance? 

· Buyer can revoke if the nonconformity substantially impairs the value of the goods to the buyer (this is subjective test, but is judged from view of reasonable person in the buyer’s shoes) and either: 

· The parties are aware of the problem at time of acceptance but seller assured buyer that they would fix the problem and they have not; or

· It was difficult to determine the problem before acceptance/during reasonable time to inspect.

EXAMPLE: 

· Zabriskie Hypo 1: if the buyer had accepted the car, drove it for some time, then realized that there was a serious problem with the transmission, could revoke acceptance.

· Zabriskie: Hypo 2: if the buyer had accepted the car knowing there was a problem with the transmission and the seller told him they would fix it, then seller does not fix it, could revoke acceptance.

EXAMPLE:

· Zabriskie Hypo 3: if the buyer had accepted the car, drove it for some time, then realized that there was a problem with the mirrors, cannot revoke acceptance because that is not substantial impairment. Can only recover damages.

A. If the buyer revoked acceptance, does the seller have a right to cure?

· Split of authority on this:

· Seller has same rights after revocation of acceptance as after rejection; or

· Seller cannot cure after revocation of acceptance.

· But some general rules: 

· If buyer revokes because seller has failed to fix the problem (first scenario above), then seller does not have right to cure after revocation.

· If there is a “surprise revocation” (big problem arises after acceptance), seller should have right to cure. 

EXAMPLE: 

· Zabriskie Hypo 1: see above. Seller would have right to cure.

EXAMPLE:

· Zabriskie Hypo 2: see above. Seller would not have right to cure.

1. After rejecting or revoking, can the buyer use the goods? 

· Split of authority: 

· Strict application of the UCC: buyer cannot use the goods because any act inconsistent with the seller’s ownership is acceptance.

EXAMPLE: CANNOT USE THE GOODS

· Bowen v. Young: buyer purchased mobile home but the mobile home was non-conforming (late delivery, wrong type of air conditioning unit, electric instead of gas heating). Buyer notified seller of rejection, but seller did not return his money, so he lived in the mobile home to save money. Court held that he could not do so because living in the home is inconsistent with the seller’s ownership of it.

· Reasonable use test: buyer can use the goods as long as the use is reasonable (determined through 5 step analysis)

EXAMPLE: CAN USE THE GOODS

· McCullough v. Bill Swad Chrysler-Plymouth: buyer purchased car but the car was non-conforming (multiple issues with the car and seller tried to cure but the issues kept getting worse). Buyer notified the seller of revocation of acceptance, but the seller did not respond, so she continued driving the car to save money. Court held that she could do so because it was reasonable based on 5 factors: 1) the seller gave no instructions for returning the car, 2) the buyer was compelled by her financial status and personal needs to continue using the car, 3) the seller attempted to fix the car, 4) the seller may have been acting in bad faith, and 5) the seller was not unduly prejudiced by her use because the car was still marketable; plus they bear any loss resulting from their failure to respond.

 

Installment Contracts:
1. Is it an installment contract?

· Something is an installment contract if it authorizes delivery of goods in separate lots to be separately accepted 

· Even if the contract says that each delivery is a separate contract, it is still one “installment contract”

2. Does the breach substantially impair the value of the installment?

· Substantially impair: different from perfect tender rule; more like material breach (objective standard, unlike substantial impairment in context of revocation of acceptance)

EXAMPLE: 

· Hays Merchandise Hypo 1: see below for facts. If the remaining shipments were not received by Christmas and all he was trying to do was cancel the future shipments (not revoke acceptance of prior shipments), this would be okay. As a paint store, he does not need stuffed animals past Christmas time so failure to ship by Christmas would substantially impair the value of the future installments.

EXAMPLE: 

· Hays Merchandise: see below for facts. Failure to ship the installments by December 1 did not substantially impair the value of the remaining installments because he could still sell them for Christmas time after December 1 but before Christmas.

· Hays Merchandise Hypo 2: same facts as hypo 1 except that the buyer is a toy store. This would not substantially impair the value of the installments, so the toy store would not be able to cancel future shipments.

1. Can it be cured? 

· Cure: same rule as non-installment contract (see above)

2. Does breach substantially impair the value of the entire contract? 

· Can only cancel the entire contract if it does.

EXAMPLE: 

· Hays Merchandise: buyer purchased stuffed animals to sell at his paint store during Christmas time, to be delivered in separate shipments in October and November. The seller only sent half of them by December 1. The buyer tried to cancel the remaining shipments and revoke acceptance of all of the prior shipments. He sent back the stuffed animals which he had received, but the seller sent them back to him. The court, using an objective standard, held that the failure to ship the remaining shipments in time did not substantially impair the value of the entire contract because the stuffed animals which he received on time could still be sold.

 

Damages Buyer Can Recover:
 

IF BUYER DOES NOT ACCEPT THE GOODS 
(Including non-delivery, rejection, and revocation of acceptance)

· Specific performance available if the goods are unique or if the legal remedy is otherwise inadequate.

· Otherwise, buyer may make a reasonable substitute purchase in good faith without reasonable delay (“cover”)

· Buyer is not required to cover, and failure to cover does not bar buyer from any remedy.

 

If Buyer Does Not Cover:

· [Market price at time buyer learns of breach] - [contract price] + [incidental and consequential damages] - [expenses saved, if any]

· Consequential damages must be foreseeable to the seller (same as common law rule)

· Mitigation of consequential damages required 

 

EXAMPLE OF NO COVER: 

· Jon-T Farms, Inc. v. GoodPasture, Inc.: buyer purchased 10 million pounds of grain to be delivered by November. However, by the end of December, seller only sent 2 million pounds of grain. In operating its business, buyer continued to purchase grain, but court held that it did not cover because there was no evidence that the buyer went out and bought a specific amount of grain to cover for the specific amount the seller did not deliver. Thus, buyer was able to recover the difference between the market price of grain at the time that the seller failed to deliver and the contract price

 

If Buyer Covers: 

· [Cost of substitute good] - [contract price] + [incidental and consequential damages] - [expenses saved, if any]
· Consequential damages must be foreseeable to the seller (same as common law rule)

· Mitigation of consequential damages required.

 

If Seller Repudiates: 

 

If It Comes to Trial Before the Time for Performance:  

· [Market price at time buyer learned of repudiation] - [contract price] + [incidental and consequential damages] - [expenses saved, if any]

· Consequential damages must be foreseeable to the seller (same as common law rule)

· Mitigation of consequential damages required 

 

If It Comes to Trial After the Time for Performance: 

· The law is not clear on this. Three options: 

1. Market price at time buyer learned of repudiation (see above)

2. Market price within commercially reasonable time after repudiation

3. Market price at the time for performance

 

EXAMPLE: 

· Oloffson v. Coomer: in April, buyer purchased grain to be delivered in October and December. In June, seller repudiated because the season was too rainy to plant grain, and the case went to trial after December. Court applied the commercially reasonable time after repudiation standard (option 2 above) and determined that the buyer could recover difference based on the market price in June (the time of repudiation) because that was a commercially reasonable time. Determined that the time of repudiation was a commercially reasonable time because in the well organized grain market, cover was readily available when buyer unequivocally learned of the seller’s repudiation.

 

 

IF BUYER ACCEPTS THE GOODS
(Including non-conforming goods and breach of warranty)

Damages calculated “in any manner which is reasonable”

· Trying to put buyer in same position if contract performed.

· One way: cost of repair

· If can show consequential damages with reasonable certainty that were reasonably foreseeable at the time of breach, then they can get that too.

· Another way: [value of goods if they had been as warranted] - [value of goods as accepted]

· If can show consequential damages with reasonable certainty that were reasonably foreseeable at the time of breach, then they can get that too.

 

EXAMPLE: 

· Vista St. Clair, Inc.: buyer purchased carpeting for their apartment building. The carpeting developed weird stains, so breached warranty. Court held that the buyer could recover damages that were the difference between the value of the carpet as warranted (the price they paid for it) - the value of the goods as accepted (question of fact). Could also recover the price to repair.

 

I. Sellers’ Remedies

 

Buyer’s Failure to Perform: 
· Buyer repudiates

· Wrongful rejection

· Wrongful revocation of acceptance

· Failure to pay 

 

Seller’s Options: 

UCC rejects election of remedies, so seller can do any or all of these things. 

1. Withhold delivery of goods

2. Stop delivery

3. If in midst of manufacturing, may exercise commercially reasonable judgment for purpose of avoiding loss

4. Resell and recover damages

5. Recover damages

6. Cancel

 

Non-installment contract: 

· Seller may cancel in event of any buyer’s breach

 

EXAMPLE: 

· Goldstein v. Stainless: buyer purchased nickel from seller and sent a check but put a stop payment on the check because it was only used for escrow and seller tried to cash it. Seller told buyer he was cancelling the contract. Price of nickel went up and buyer tried to sue seller, but the court held that because the buyer breached, the seller was allowed to cancel the contract.

 

Installment contract:

· Seller may cancel if the breach substantially impairs the value of the entire contract 

 

EXAMPLE: 

· Cherwell Ralli: parties entered into an oral installment contract whereby the seller was to send deliveries and the buyer was to pay 10 days later. Seller sent shipment and buyer got worried because of rising prices and hearsay that the seller would not deliver, so buyer did not pay. Court held that the failure of the buyer to pay for multiple installments substantially impaired the value of the entire contract. Usually, failure to pay is not substantial impairment but this was rare situation because the seller was going to go under if the buyer did not pay.

 

EXAMPLE: 

· Hypo: normally, if buyer fails to pay in an installment contract, seller must demand adequate assurance for future installments before cancelling the entire contract.

 

Buyer does not have a right to cure.

 

Seller’s Damages
NOTE: seller cannot receive consequential damages, only incidental damages

 

If Buyer Does Not Accept the Goods: 
 

If Resale: 
· 2-706: If seller

· Resold the good;

· The sale was commercially reasonable; and 

· The seller gave the buyer reasonable notice of the resale,

Then the seller can recover damages under this section.

 

Damages = [contract price] - [resale price] + [incidental damages] - [expenses saved due to breach] 

 

EXAMPLE: 

· B&R Textile Corporation: buyer purchased textiles from seller and then wrongfully rejected them. Seller resold the goods but did not notify the buyer of the resale, so had to recover under 2-708(1) instead.

 

If No Resale under 2-706:
· 2-708(1): If no resale, if the resale was not commercially reasonable, or if the seller did not give the buyer reasonable notice of the resale, then seller can recover damages under this section.

 

Damages = [contract price] - [market price at time and place for tender] + [incidental damages] - [expenses saved due to breach]

 

EXAMPLE: 

· B&R Textile Corporation: since the seller did not notify the buyer of the resale, seller recovered under this section. Court used the resale price as evidence of the market price at the time and place for tender 

 

Sometimes recovery under 2-708(1) is greater than recovery under 2-706, even when there is a resale. Split of authority: 

· Some courts allow recovery under 2-708(1) even if it is greater

· Due to rejection of election of remedies

· Some courts limit recovery to 2-706 

· Due to expectation principle 

 

Lost Profits: 
· 2-708(2): If seller is 

· A volume seller (so resale does not compensate seller because could have made two sales instead of only one);

· A middle person (so cannot resell because does not actually have the good yet); or

· A special manufacturer (so cannot resell because good is incomplete or there is no market for it),

Then seller can recover damages under this section.

 

Damages = [revenue lost due to lost sale] - [cost saved due to lost sale]

 

EXAMPLE: 

· Lake Erie Boat Sales: buyer purchased boat from seller but then repudiated due to heart problems. Seller resold the boat for the same price so would not be able to recover any damages under 2-706. Seller tried to argue that because it was a volume seller, it should be able to recover the lost profits. However, because the salesman told the buyer that the boat was the only one they had, could not establish they were a volume seller.

 

Action for the Price: 
· 2-709: If the goods cannot be resold at a reasonable price with reasonable efforts, can alternatively recover the price (specific performance). Underlying requirement of good faith.

 

EXAMPLE: 

· Foxco Industries: buyer purchased custom fabric then breached. Because the goods were specially manufactured, the seller was not able to resell until the following season and even then, was only able to resell for half of the price. Because was unable to resell the goods at a reasonable price with reasonable efforts and because the seller was acting in good faith, the court held that the seller could recover the price.

 

If Buyer Accepts the Goods:
 

Action for the Price: 
· 2-709: If the buyer accepts the goods, the seller can recover the price (specific performance).

· 2-709(3): there is some situation where the seller cannot recover the price after the buyer accepts the goods. UCC is not clear on this, but probably when the seller has possession of the goods.

 

EXAMPLE: 

· F&P Builders: buyer purchased construction products from Lowe’s, Lowe’s delivered them, and buyer accepted them. Buyer was then unable to pay for them, so requested that seller take them back. Seller sued and court held that they could recover the price because the buyer had already accepted the goods.

 

EXAMPLE: 

· F&P Builders Hypo: Perhaps if the buyer had brought the products back to Lowe’s, then the court would have held that seller was in position to mitigate by reselling the goods and so had to do so and recover damages under 2-706 or 2-708 instead of recovering the price. 

 

THIRD PARTIES:
GENERAL RULE: Third parties cannot sue under the contract because not in privity.

· EXCEPTIONS: Intended third party beneficiaries, assignees of rights

 

I. Third Party Beneficiaries

 

Common Law: 
Intended beneficiaries can sue, but incidental beneficiaries cannot. 

· Intent of both the promisor and the promisee is important, but the intent of the promisee is more important because it is the one that is providing consideration for the promise. 

 

Factors to determine if beneficiary is intended: 

1. Language of contract

2. Performance satisfies monetary obligation to beneficiary

3. Beneficiary will reasonably and likely rely on the promise

4. Recognition of beneficiary as intended will prevent multiple actions

5. No one other than the beneficiary would be interested in enforcing the promise

6. The promisor is not a governmental entity

This is a factor analysis, so it is hard to predict how courts will decide.

 

EXAMPLE: 

· Exercycle of Michigan, Inc. v. Wayson: Defendant, a distributor of Exercycle products promised Exercycle of New York (the parent company) that it would not sell Exercycles in any territory other than the one it was assigned. Another distributor, Exercycle of Michigan, tried to enforce this promise as a third party beneficiary when the defendant sold Exercycles in its exclusive territory. The court held that Exercycle of Michigan was an intended beneficiary because of factor 3 (Exercycle of Michigan relied on promise that they wouldn’t have competition in their territory), factor 4 (otherwise, Exercycle of Michigan would have to sue Exercycle of New York, who would have to sue defendant), and factor 5 (Exercycle of New York does not have incentive to enforce the promise because it makes money no matter who is selling the products in that territory), so it could enforce the promise. 

 

EXAMPLE: 

· Exercycle of Michigan Hypo: if Exercycle of Michigan did not have an exclusive dealings contract with Exercycle of New York, then it has no reasonable expectation that it will not have competition in that territory, so it would not have reasonably relied on defendant’s promise. Would not be an intended beneficiary, so would not be able to enforce the promise.

· Uhl v. City of Sioux City: the city promised the state that it would build a new highway on the Uhls’ property, which the state condemned for the purpose of building the road. During the condemnation proceedings, the state told the Uhls that the city would also build an access road under the bypass, so the Uhls could access their property. The city never built that road. The Uhls tried to sue the city  as third party beneficiaries to the city’s promise to the state. However, the court held they were not intended beneficiaries because of factor 1 (the language of the contract was for the benefit of the general public not for any particular landowners) and factor 6 (the promisor was the city and allowing particular citizens to sue it for failure to uphold promise would allow for too much litigation which taxpayers would have to bear the cost of)

 

UCC: 
Lack of privity is not a defense if: 

· Breach of express or implied warranty results in property damage or personal injury. 

· Breach of express warranty was relied on by buyer

Lack of privity is a defense if: 

· Breach of implied warranty results only in economic loss.

 

EXAMPLE: 

· Berry v. G.D. Searle: buyer purchased birth control pills that were manufactured by G.D. Searle from Planned Parenthood. Buyer then suffered a stroke from the pills and tried to sue the manufacturer under breach of contract theory because statute of limitations had expired for tort cause of action. The court held that the lack of privity between the buyer and the manufacturer was not a defense since she was personally injured. 

 

EXAMPLE: 

· Professional Lens Plan: Okidata manufactured a computer chip which manufacturer Ohio Scientific used in making a computer. It then sold the computer to wholesaler Impact Systems, who sold it to retailer Polaris Leasing, who leased it to the buyer. A defective chip caused the computer to fail, which resulted in economic losses for the buyer. The buyer tried to sue the manufacturer and the parts manufacturer, but court held that lack of privity is a defense if the only damages are economic.

 

Defenses Against the Beneficiary: 
Defenses under the contract that can be asserted against the promisee can be asserted against the third party beneficiary, unless the contract or considerations of fairness or public policy indicate otherwise.

 

EXAMPLE: 

· Mertens v. Coffman: Coffman purchased laundromat from Mertens and then sold it to Phillips. Phillips promised Coffman that he would repay the loan that Coffman owed Mertens (thus Mertens was intended beneficiary). Mertens tried to enforce that promise against Phillips and Phillips asserted the defense of fraud because he made that promise to Coffman due to Coffman’s false representation that the laundromat was profitable (among other things). Court held that he could assert this defense against Mertens, the third party beneficiary, because he could assert it against Coffman, the promisee.

 

EXAMPLE: 

· Lewis v. Benedict Coal: Benedict Coal promised the coal miner union that money would be paid into a trust for the benefit of the mine workers (thus the workers were intended beneficiaries). They did not contribute as much as they promised, so one of the workers sued as a third party beneficiary and Benedict Coal asserted a defense against the union (that the breached the agreement by organizing strikes). The court did not allow them to assert this defense because of public policy that union members should not be penalized for the actions of their union (the Taft-Hartley Act).

 

I. Delegation of Duties

An obligee of a contract can delegate their duties to someone else, unless: 

· The performance is the type where the obligee would want the original promisor to perform; or

· The contract forbids delegation of performance. 

 

EXAMPLE: 

· Macke Co. v. Pizza: Virginia Coffee Service, a vending machine company, delegated their duty to service Pizza Shop’s vending machines to the Macke Company. Pizza shops contested this delegation, but the court held that it was allowed because servicing vending machines is not the kind of contract where it matters who is doing it.

· Digging hole hypo: contractual duty to dig a hole can be delegated to someone else because it does not matter who digs the hole as long as it gets dug

 

EXAMPLE: 

· Hull Hypo: Professor Hull cannot delegate his duty to teach the class because he has specialized knowledge.

· Digging hole hypo: if a contract for the digging of a hole specifies that the duty cannot be delegated, then it cannot be delegated.

 

I. Assignment of Rights

An obligor of a contract can assign their rights to someone else, unless: 

· The assignment materially changes the duty of the other party;

· The assignment increases the burden or risk imposed by the contract; 

· The assignment materially impairs the other party’s chance of obtaining return performance; or

· The contract contains an enforceable prohibition against assignment.

 

EXAMPLE: 

· Evening News Associates v. Peterson: Post-Newsweek, a broadcasting company, assigned its rights to Peterson’s newscaster employment contract to Evening News Associates. Peterson contested this when he wanted out of his contract and the court held that the rights were assignable because assigning the rights to  this new broadcasting company did not materially change Peterson’s duties. He still just had to perform his job as a newscaster.

 

EXAMPLE: 

· Cheney v. Jemmett: real estate contract included provision that the rights under the contract could only be assigned with Cheney’s permission. The court held that this provision was enforceable but only to the extent that Cheney acted in good faith. Since court found that there was no legitimate reason to deny assignment to third party Honn, court held that the rights were assignable to Honn.

 

EXAMPLE: 

· Evening News Associates Hypo: If Evening News had a completely different political slant and wanted Peterson to change the stories he covered and the ways he covered them, then assigning the rights to Evening News would materially change Peterson’s duties. So it would not be assignable. 

· Painting house hypo: duty to paint a small house cannot be assigned to the owner of a big house because that materially changes the duty. 

· FinanceAmerica v. Harvey E. Hall: Maguire and Sylvania assigned their rights to Anna Hall’s guaranty of a business loan to FinanceAmerica. Anna Hall contested this, and the court held that the rights were not assignable because it was a special guaranty not a general guaranty and because the assignment materially altered Hall’s duties due to the different enforcement practices of FinanceAmerica (but really, this latter point is a stretch. Regardless of who is enforcing the right, Hall had a duty to pay the money which did not materially change by the assignment. Court is going easy on her because she is a widow).

 

Defenses Against the Assignee: 
Assignee stands in the shoes of the assignor. If obligor could raise defense against assignor, can raise the defense against the assignee, EXCEPT IF:

· Obligor’s claim/defense arises out of unrelated contract and assignee notified obligor of the assignment 

EXAMPLE:

· Seattle First National Bank: seller of plywood assigned rights to buyer’s payment to a bank and bank notified obligor. Seller subsequently breached a different contract for the sale of plywood. Buyer could not setoff the cost of this breach from the original contract.

· HYPO: A buys goods from B on contract #1 and owes $1000. A contracts to buy goods from B on contract #2. B assigns rights under contract #1 to C, C gives notices to A of assignment and A receives it. A discovers problems with goods from contract #1, claims damages of $200. B fails to deliver goods from contract #2, A claims damages of $300 from non-delivery. A can set-off the $200 damage claim against C, but not the $300 claim. (A owes C $1000-$200=$800)

· Assignee is a holder in due course of a negotiable instrument

· Only defenses which can be raised against holder in due course of a negotiable instrument (“real” defenses): 

· infancy, duress, lack of capacity, illegality, fraud regarding the nature of the instrument (called “fraud in the factum”), discharge in bankruptcy

EXAMPLE: 

· First Investment Corp: franchisor assigned promissory note from franchisee to First Investment Corp. Franchisee then stopped paying claiming that the franchisor breached. Court held that the promissory note was a non-negotiable instrument because it did not contain magic words of “pay to the order” and therefore franchisee could raise this claim against First Investment Corp, the assignee.

EXAMPLE: 

· First Investment Hypo: if it was a negotiable instrument and First Investment Corp was a holder in due course of that instrument (not aware of any problems of the underlying transaction), then could not raise that claim against the assignee.

· Obligor waived the right to raise defenses against assignee in either any commercial contract or a consumer real estate contract (NOT consumer goods or services contract).

EXAMPLE: 

· Stenger Industries: commercial transaction for lease of a forklift contained clause that stated the buyer had to assert any claims against the seller, not the assignee. Enforceable because it was a commercial transaction. Cannot raise claims against the assignee.

EXAMPLE: 

· Fairfield Credit Corp.: contract for the sale of a television contained clause that stated the buyer had to assert any claims against the seller, not the assignee. Not enforceable because it is a consumer goods transaction. Can raise claims against the assignee.

