
1.   Introduction                                                                                                                                                                                                     
a. Contract: a contract may be defined as an exchange relationship created by oral or written agreement between two or more persons, containing at least one promise, and recognized in law as enforceable
b. The essential purpose of the contract relationship is exchange
i. The concept of exchange means that the very essence of contract is a reciprocal relationship in which each party gives up something to get something
ii. A bargain has been reached leading to a reciprocal exchange for the betterment of both parties
iii. It is enough that the words and conduct of a party, evaluated on an objective standard, would lead the other party reasonably to understand that agreement was reached
c. A contract is a relationship that can be enforced by legal process
d. It is usually said that there must be some promise made by at least one of the parties for a contract to exist
i. A promise is an undertaking to act or refrain from acting in a specified way at some future time (also called a covenant sometimes)
ii. Only one promise needs to be made for an enforceable contract to come into existence
e. The most obvious form of remedy may seem to be for the court to force the breacher to do what was promised
i. However, it is a firm principle of contract law that the primary remedy for breach of contract is not such specific enforcement of the promise
ii. A common remedy is compensatory damages to the disappointed party, which equals the financial loss
f. In an ideal situation, a contractual relationship involves an equal exercise of autonomy by both parties; but in some situations, there is an imbalance of bargaining power
i. Contracts where there is an imbalance of power are known as contracts of adhesion, but these are still valid
g. The principles of accountability and reliance qualify the value of voluntariness
i. Volition is not measured by the true and actual state of mind of a party, but by that state of mind as made apparent to the other contracting party
h. Contract law is quintessentially economic in its purpose
i. It reflects the prevailing economic philosophy of the United States
i. A big topic in contract law is the extent to which the rules of contract law should emphasize economic or commercial considerations at the expense of other important social values
j. Contracts is all about civil law vs. criminal law
i. About damages
ii. How much were you injured by this breach, and how much monetary value does that equate?
k. Public policies underlying the law of contract
i. Freedom of Contract
ii. The morality of promising (pacta sunt servanda)
iii. Reliance (tort-based)
iv. Efficiency and the promotion of commerce
1. Promoting the efficiency of economics in the US
l. Most of the rules and principles of contract law were developed in the past
m. Contracts used to be a collection of discrete rules, each specifically applicable to various particular types of transactions
n. In contracts history, eventually enthusiasm for the free market was tempered by a growing recognition of the need to regulate the freedom of powerful contractors
i. The formalism of the classical approach came to be perceived as too rigid and too heavily biased
o. Today, legal realism is the prevalent legal philosophy; but there are many theories out there
i. It is sometimes even labeled traditionalist
ii. Considers factors like
1. The makeup and philosophy of the judiciary
2. The use of legal tactics
3. The social goals
p. We are left with a contemporary contract law that is a  mix of doctrine, policy, and process, at a stage of sophistication that goes beyond that of the classicists
q. Common Law: designates a country whose legal system is based on the common law of England
r. Civilian law: legal systems derived from Roman law
i. The most striking difference between these two systems is that civilian systems have a long tradition of comprehensive codification and tend to focus on their codes and scholarly commentary as a source of law
ii. Where as Common law systems tend to emphasize more strongly the role of the judge in the development of the law
s. Common law domestically: refers to those portions of our law based on decisions of the courts, as distinct from those created by legislation
i. Contracts is described as a common law subject because most of its rules have been developed over the years by judges rather than by legislators
t. Common law is also sometimes used to describe the mode of legal thinking and the process of judicial development inherent in a common law system
u. Law vs. Equity
i. Law is not necessarily the same as justice
ii. The law does not discriminate, it works equally for everyone
iii. It’s easier if there is a black and white law, vs. case by case
iv. So if you find something unjust, you used to have to go into a court of equity for justice
v. There was a strict differentiation of courts of justice and courts of equity
vi. Now there is a merge between the justice and equity courts
v. The common law of contract is state law
i. Therefore, there are in fact 50 different bodies of state contract law in the country
ii. Every state, except Louisiana, has adopted the Common law of England as its basic legal system
w. Sources of Contract Law
i. Secondary materials by academics/practitioners
1. Restatements may be adopted by courts
a. We will be studying the second restatement
b. About as good of a job as we can do to understand in a coherent, singular place contract law
c. Restatement is not law though, it is secondary source
2. Uniform Commercial Code
a. A blueprint of the law
b. A good set up laws to be enacted by states
c. Each state could decide if they wanted to enact it
d. 49 states did, Louisiana did not
x. The Uniform Commercial Code (UCC): The purpose of the UCC was in part to modernize the law and to bring it into accord with contemporary commercial practice; also to unify the law throughout the country
i. The UCC is a statute
ii. In this contracts course, we are concerned with only one of the types of transactions covered by the UCC - sales of goods, governed by UCC Article 2 (also look at some of Article 1, which contains general provisions that apply to all articles of the UCC
iii. Every state except Louisian has adopted the UCC
1. But some states have made legislative variations from the standard model provisions
iv. We can assume that the Official Text reliably represents the actual law as enacted by the states
v. Article 2 of the UCC
1. Article 2 are codifications of common law
a. They did not change the common law rule, but merely reduced it to statutory form
2. Applies to transactions in goods
3. If the contract is a sale of goods, Article 2 governs and must be applied
4. A sale consists in the passing of title from the seller to the buyer for a price
5. Goods are defined as movable things, including manufactured goods, livestock, and growing crops
a. Expressly excludes money and various intangible rights
6. When looking at hybrid transactions, most courts use the predominant purpose test to decide whether to apply Article 2
7. Article 2 has special rules that apply to parties that satisfy Article 2’s definition of a merchant
vi. Courts have tended to consult Article 2 as a resource for resolving analogous questions in other contracts
y. Restatement of Contracts (Second): a textbook setting out the rules of the common law of contract as its drafters find them to be, or sometimes would like them to be
i. It is a secondary authority, a textbook setting out the rules of the common law of contracts
ii. The first comprehensive attempt to give coherent form to American contract doctrine
iii. It adopted the rules and concepts from Article 2, which has helped to generalize the innovations of that statute
z. Major premise: the generally applicable rule of law
aa. Minor premise: the particular facts
ab. Conclusion: self explanatory
ac. Precedent and Case Analysis
i. Hiro likes this line of logic below:
1. Case #1
a. Issue
b. Rule (major premise)
c. Application to facts (deductive process)
d. Conclusion
2. Case #2
a. Issue
b. Rule (holding of Case #1)
c. Application to facts (deductive process)
d. Conclusion
2. Consideration
a. Consideration: Should be able to identify consideration either by looking for a detriment to the promisee or a benefit to the promisor; the promisee’s detriment must have been suffered in exchange for the promise. There must be a detriment, benefit, and quid-pro-quo/bargained-for exchange.
i. Structure of Consideration
1. Promise->Promisee>Promise or performance->Promisor->Promise
2. Isolate the promise that has alleged to have been broken
ii. Detriment: a legal detriment is any relinquishment of a legal right
1. The important element is not harm but the yielding of a legal right
2. Consideration may be found either in the action of incurring the detriment or in the promise to perform (to act or forbear) in the future
3. Hamer v. Sidway
a. Defined consideration as either a benefit to the promisor or a detriment to the promisee
b. Found that Willie’s abstention from the stated activities pursuant to the promise was sufficient detriment, because it was the abandonment of his legal right to engage in them

iii. Benefit
1. Under the bargain theory, it plays only an evidentiary role
2. The promisee’s detriment translates easily into a benefit to the promisor in many cases
3. Restatement, Second states that a gain or advantage to the promisor is not a requirement for consideration
iv. Bargained-for Exchange (Quid-Pro-Quo): requires that a performance or return promise must be bargained for to constitute consideration
1. The performances or promises of the parties must induce each other
2. The promisee’s performance or promise must be sought by the promisor and given by the promisee in exchange for the promise
3. It means nothing if a party suffers a legal detriment unless the parties agree that it is the price for the promise
4. Must distinguish between bargained-for and incidental detriment
a. Think of the walking to the car to get the skis example; the walking to the car could be thought of as a detriment, but it doesn’t seem like the detriment was the price for the skis; it seems incidental
v. Detriment and Preexisting Duty
1. One does not suffer a detriment by doing or promising to do something that one is already obliged to do or by forbearing to do something that is already forbidden
2. It cannot be a legal detriment to promise something that you have already been obliged to do
a. Important justification for this rule is where there is a duty owed to the promisor, and there is a modification of the existing contract that has been coerced
i. Want to avoid unfair modification
1. Minor shortcomings though
a. Can evade it simply by agreeing to add some minor new detriment to the exchange
b. Covers all modifications, even genuine/consensual ones
ii. Some courts do take into account whether the modification was fairly agreed to and justifiable
3. The requirement that contract modification requires consideration is not applied where the modification was motivated by supervening difficulties that materially affect the basic assumption under which the contract was made
4. Hypo: A woman is walking home late at night, and someone has been following her. She asks the police officer to walker her to her call, if you pay me $15. She says yes, and he walked her to her car. When she gets there, she says she won’t pay the police officer.
a. Is this an enforceable contract?
b. No, because it is a pre-existing duty for him to walk her there anyways
c. He isn’t incurring a legal detriment because he already has a pre-existing duty to do this
d. The woman also already had the right to the benefit of the officer’s work
e. No consideration
vi. Must distinguish between a detriment and a condition of gift
1. This is a really big one and a hard one
2. King v. Trustees of Boston University
a. When accepting the papers, the university had undertaken to index them, to take care of them, and to make them available to researchers
b. The court found that these duties went beyond a mere promise to use the fit as instructed by the donor
b. Which is the promise that is contention? That is important
i. Look at the promise that was alleged to be broken
ii. Then decide whether that promise should be enforced
c. Settlement of undisputed debt - typically not enforceable
i. Someone gives $20k to a debtor, who then promises to pay 20K later back to the creditor
1. Yes, this would be consideration
ii. What if the creditor then promises to forgive $10k of the original debt if he promises to pay back $10k instead of $20k
1. This would not be enforceable, because the debtor already owes the money in the original contract
2. They would have to change something about the contract to make it enforceable
a. Such as raising the interest rate
d. Settlement of a dispute debt - these are enforceable
i. Someone claims she is owed $20k
ii. The other person claims he is owed $0
iii. Settlement of $10k agreed upon
1. This is enforceable, because no one had any pre occuring detriments. There were no obligations.
2. Each party is giving up their right to the amount they think they should be owed
a. This is a detriment
iv. There is consideration
e. Consideration is an essential element of contract, and a promise is not recognized or enforced as contractual unless consideration has been given for it
f. Only promises that are supported by consideration have enforcement under the law
g. Courts are really concerned with the legitimacy of the transaction in issue and is in fact using the doctrine of consideration to achieve an appropriate result in the case
i. Therefore, they may stretch to find consideration
h. Consideration is only an issue when there is an outstanding promise to be enforced
i. Purely gratuitous promises cannot be enforced as a contract - one end of the scale
ii. Straightforward commercial exchange in which the promise is clearly purchased for an economically equivalent price - the other end of the scale
i. Justification of consideration (just one of them, there are lots): by requiring consideration, the law gives courts some evidentiary indication that a contract was intended, allows them to distinguish between contractual commitments and mere informal or tentative expressions of intent, and makes the promisor aware that she has made a serious legal commitment
j. The substantive basis of consideration lies in the policy that the law should not hold a person to a promise that was made gratuitously
k. Consideration is seldom applied mechanically, and usually used to achieve a result that seems best to serve the policies of contract law
l. Consideration does not require that the performances or promises exchanged be of equal value; courts are not concerned with adequacy of consideration
m. There does not have to be an equivalence in the number of promises or performances provided by each party
n. As long as consideration has been found to exist, the court should not second-guess the value placed on the exchange by the parties at the time of contracting
o. Courts do examine the adequacy of consideration where the disparity in the exchange results from oppressive or underhanded bargaining or justifiable mistake
p. Sham or Nominal Consideration
i. The rule that a court will not inquire into the adequacy of consideration may not apply where it is clear that the purported consideration is so inadequate that it cannot be said that it really amounts to consideration at all
q. If the promisee suffered the detriment before the promise was made, it cannot be said that the detriment was exchanged for the promise
i. It was not itself induced by the promise
r. Mutuality and Illusory Promises
i. Both parties must be bound, or neither is bound
ii. Does not mean that both parties must make a future commitment
3. Promissory Estoppel
a. Promissory Estoppel: a promise coupled with detrimental reliance on that promise. It is an ancillary basis for upholding a promise that does not qualify as contractual
b. Rest. 2d statute 90
i. A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remey granted for breach may be limited as justice requires
c. The structure of promissory estoppel
i. Party A (in CA) -> Promises to convey his house -> to Party B (in NY) -> who then move out of his house, give away furniture, quits job to move across country, etc… (this is the detrimental reliance)
d. Elements of Promissory Estoppel: center around the promise and detrimental reliance on it
i. A promise was made by the promisor with the reasonable expectation that the promisee would rely on it (this element focuses on the promisor’s conduct and evaluates his intent objectively)
ii. The promise did in fact induce the promisee’s action or forbearance (focuses on the promisee’s reaction and evaluates his reliance largely on an objective standard)
iii. The enforcement of the promise is necessary to avoid injustice (this element focuses on the consequence of reliance)
iv. The remedy may be limited as justice requires (focuses on the appropriate form of relief)
e. Four important elements
i. “A Promise”
1. Needs to be a clear promise
ii. “Promisor should reasonably expect to induce action or forbearance”
1. The promise needs to not be considered a joke or not serious
iii. “Induce”
1. There needs to be some detrimental reliance
2. Some new obligations
3. Need some induced reliance
4. Was it reasonable for the person to take some action in light of the promise
5. Sometimes this element isn’t considered necessary for charitable actions, but most courts do  consider it necessary
a. Hiro thinks that we should consider it necessary
iv. “Injustice can be avoided only by enforcement of the promise”
1. Is this the only way to make things right
f. A promise must have been made
i. Words and conduct must be interpreted in all the relevant circumstances of the case to determine if the alleged promisor manifested an intent to commit to a particular performance or course of action
ii. Intent is gauged by an objective test
1. The question is not what the promisor actually intended but was the promisee justified in understanding that intent to be, based on the promisor’s utterances and conduct
iii. The promise must have been voluntarily and deliberately made
g. The promisor should reasonably have expected the promise to induce action or forbearance by the promise
i. Must also evaluate the promisor’s justifiable understanding of the likely impact of the promise
ii. Means that the promisor knew or reasonably should have realized that the promisee would likely understand that a promise had been made and would thereby be induced to take or refrain from action of the kind that occurred
h. The promise must have induced justifiable action or forbearance by the promisee
i. To decide if the promisee justifiably relied on the promise, must ask two questions
1. Must ask if the promise did in fact induce the promisee’s action or forbearance
a. There must have been a cause and effect between the promise and the conduct
2. Even if the promise did induce the promisee’s conduct, he should not be given relief unless his particular response was a justifiable reaction to the promise
a. Justification is evaluated under a largely objective standard with some subjective aspects
b. It allows weight to be given to the personal attributes and situation of the promisee
c. The essential question is whether a reasonable person in the promisee’s position would have so acted or refrained from acting as a result of the promise
d. Justifiability standard is an essential safeguard, protecting the promisor from being held accountable for consequences caused by a promisee’s reaction that could not have been anticipated fairly because it was rash, quirky, or unreasonable
ii. The stronger the sense of commitment, the greater the likelihood of a reasonable expectation of inducement and, consequently, of justifiable reliance
i. The promise is binding if injustice can be avoided only by its enforcement
i. This element reflects the total balance that the court must draw after evaluating the equities, so that its decision achieves a fair result in all the circumstances
ii. It takes into account the detriment or harm suffered by the promisee in relying on the promise
iii. The promisee must have suffered some actual harm by relying on the promise
1. Detriment in this context is usually used to describe a real economic loss such as an expenditure, a sacrificed opportunity, a commitment or some other prejudice of a substantial kind
j. PE aims to protect reliance that necessarily is based on a reasonable perception of exhibited intent rather than one the undisclosed thoughts and beliefs of the promisor
k. Any change in position that comes from reliance is enough for the detriment factor of PE
l. Three broad types of situations in which PE may be applicable to a commercial promise
i. A promise made for good consideration is not enforceable because of noncompliance with legal formality such as the statute of frauds
ii. PE may be used to hold a party to a promise made during negotiations for an abortive contract
iii. PE may afford relief for reliance on a promise that falls short of becoming contractual because of some defect or omission in the agreement formed by the parties
m. Estoppel is based not on fraud but on accountability for deliberate words or conduct that induced reliance and consequent detriment
i. The derivation of promissory estoppel from equitable estoppel means that it has an equitable basis
n. Be careful with this categorization, but sometimes PE is called a substitute for consideration
i. When analyzing a problem, it is logical to first consider if a contract has been formed and to turn to promissory estoppel only if that question is answered negatively
ii. If PE is classified as a contractual cause of action, the promise would be enforced as a contractual undertaking once the elements of PE are satisfied
o. The other categorization is that PE is an alternative and independent basis for enforcing the promise
p. The characterization of PE can have significant practical consequences
i. It has an impact on the remedy awarded
ii. Could give rise to other legal consequences
q. In many cases the resulting non enforcement of a promise is an appropriate consequence, but the result can be unfair when the promisee incurred some loss in relying justifiably on the promise
i. Promissory estoppel has developed to provide relief in such cases
r. When all its elements are satisfied, a promisor may be held accountable for a promise without consideration, and the court may enforce it either to the same extent as if a contract was made, or to the extent necessary to remedy the unfair result of reliance on it
s. Difference in Remedial emphasis between contract and PE
i. If PE creates contractual liability, the normal relief for PE should be the full enforcement of the promise
ii. If one focuses on the protection of reliance, the remedy should be confined to reimbursement of actual loss, with fuller enforcement reserved for cases when justice so demands
iii. Expectation damages, the primary form of contract damages, look toward the future and aim to place the promisee in the position they would have been in had the contract been honored
iv. On the other hand, if the principal focus of promissory estoppel is merely to reimburse for loss caused by reliance, the most appropriate form of relief is an award of damages that looks toward the past and aims to restore the promisee to the position he was in before the promise was made
t. Remedy for PE
i. Restatement, Second states that the remedy for breach of the promise may be limited as justice requires
ii. The promisee is not necessarily entitled to full contractual relief
1. Could give them full relief in the form of expectation damages
2. Or reliance damages, which focus on the reimbursement of the actual loss or expense incurred in reliance on the promise
iii. There is some debate on the correct emphasis to be placed on the choice of remedy
iv. It is important to recognize that courts have a discretionary range of relief
u. The pledge or promise of a gift may still be enforced under the doctrine of promissory estoppel, provided that the donee can establish that the elements of promissory estoppel are satisfied
v. It is rarely appropriate to apply promissory estoppel to any statement made while the parties are working toward the formation of a contract
i. In the negotiating phase, unless the seller has clearly committed to do so, the buyer is not usually justified in expecting that the seller will pay the buyer’s expenses in trying to secure investors
ii. There are some situations in which a party really does make a pre contractual commitment on which the other party reasonably places compensable reliance
1. Hoffman v. Red Owl Stores example
2. FedEx example
w. Equitable v. Promissory Estoppel
i. Equitable Estoppel
1. Insurance company tells client that her policy expires on January 1st (present statement of fact)
2. Relying on this statement, the client does not renew the policy until December 31st (detrimental reliance)
3. In reality, the policy expired on December 1st; house burns down on December 15th
ii. Promissory Estoppel
1. Insurance company promises client that it will automatically renew her policy on December 1 at no cost (promise)
2. Relying on this statement, the client does not file any renewal paperwork or pay any fees (detrimental reliance)
3. Insurance co. breaks promise; house burns down on December 15th
4. Unjust Enrichment
a. Unjust Enrichment: the recipient must have been enriched at the expense of the claimant, and the circumstances must be such as to make this enrichment unjust
i. Unjust
1. Intent to charge (not gratuitous)
2. No imposition
a. Request, emergency, acceptance
ii. Enrichment
1. Benefit received
a. Issue of measurement
iii. When a benefit has been conferred on a recipient under circumstances in which it is unfair to permit him to retain it without payment, the cause of action of unjust enrichment is available to the person who conferred the benefit
1. Using this cause of action, the conferrer can claim the remedy of restitution
b. The Elements of Unjust Enrichment
i. Unjust enrichment is predicated on two elements
1. The recipient must have been enriched at the expense of the claimant
2. The circumstances must be such as to make this enrichment unjust
3. Check out diagram 9C on pg. 279
ii. Enrichment
1. Enrichment is an economic benefit
2. Enrichment occurs whenever something of value is received, even if it does not enlarge the recipient’s net worth
iii. When is enrichment Unjust?
1. To receive restitution, it is not enough that the claimant has conferred an uncompensated benefit on the recipient, because it is not always unjust for a person to receive a benefit without paying for it
2. Justice is only offended if the conferral of the enrichment meets two criteria
a. The claimant must not have intended to confer the benefit gratuitously 
b. Must not have imposed it on the recipient
3. Gratuitous Intent
a. Enrichment is not unjust if the benefit was conferred with gratuitous intent
b. Volunteer in the context of unjust enrichment connotes that something was done or given not only by free choice but also without the intent to seek compensation
c. An objective test is used to measure intent
d. If a reasonable person in the recipient’s position would perceive the grantor as not expecting compensation, the intent is gratuitous, no matter what the grantor claims to have been thinking
e. Some courts go so far as to say that where services are rendered by a professional, there is a presumption that they were not intended to be gratuitous
f. While we might generally expect people to respond to crises altruistically, this may not be fair where loss or injury is suffered in the course of conferring the benefit
4. Imposition
a. The term “officious intermeddler” is commonly used to describe a person who unjustifiably imposes a benefit
b. In the clearest case, a benefit is not officious if it was requested by the recipient
c. When the benefit has not been requested by the recipient, it is likely to be officious unless there was a good justification for conferring the unasked-for benefit
i. This is usually satisfied only when an emergency has arisen and three conditions are satisfied
1. Immediate action is required
2. Advance assent is impracticable
3. The claimant has no reason to believe that the recipient would not wish for the action to be taken
iv. Serves as an independent theory of liability in cases when no contract has come into existence, either because something went wrong or failed to happen in the process of formation, or because the parties simply did not attempt to make a contract
1. Yet they had some interaction that resulted in the one party obtaining a gain from the other
v. UE: No actual agreement or agreement does not qualify as contract -> benefit conferred results in unjust enrichment ->contract is implied in law for the purposes of giving a remedy (Quasi-Contract) = benefactor’s remedial alternatives are:
1. Market value -> quantum meruit (servies) or quantum valebant (goods)
2. Net ultimate economic gain
a. Subjective -> value of gain to defendant, based on needs
b. Objective -> actual value of gain on market
vi. Where a benefit has been conferred on a recipient under circumstances in which it is unfair to permit him to retain it without payment
vii. Note: No Promise
viii. = implied-in-law contract or “quasi-contract”
1. In contrast to an implied-in-fact contract
ix. We create the fiction that it is like a contract
c. Quasi Contract - a Contract “Implied in Law”
i. Where a claim is not based on contract but is premised solely on the ground of unjust enrichment, or legal tradition has created a peculiar fiction that makes the case sound as if it has something to do with contract
ii. Claims for unjust enrichment based on this fictional contract were said to arise quasi ex contractu, and the restitutionary remedy based on this fiction has come to be called quasi-contract, or contract implied in law
iii. Quasi-Contract distinguished from a contract implied in fact
1. A quasi contract is not a contract at all but merely a legal fiction
a. Other than that distinguishment, the only difference is in the manner and evidence of contract formation
2. A Contract implied in fact is an actual contract
a. A contract is implied in fact where the parties do not express agreement in words, but it is apparent from a reasonable interpretation of their conduct, viewed in context, that they intended to make a contract
b. Ambulance example
i. Even though no words of agreement passed between Victim (who called the ambulance) and employees of the ambulance company, there is surely a contract implied in fact under which Victim is responsible for paying a fee for the ambulance service
3. Contracts, contracts implied in fact, and contracts implied in law
a. Victim fell down the stairs, still conscious. Calls ambulance but doesn’t make any express promise. Does the victim have to pay ambulance service?
i. This would be an implied-in-fact contract
ii. Doesn’t matter that you didn’t expressly say you would pay
iii. A reasonable person would say that you had an implied contract
b. A and B have entered a contract whereby A delivers 2L of milk to B every Saturday and B pays at the beginning of the month. Halfway through June, A stops delivering
i. This is a contract
ii. This would be a breach of contract
d. Restitution serves a purpose similar to PE by allowing for the enforcement of obligations that do not qualify as contractual
e. Restitution: the act of restoring something or its value
i. Have to give back the benefit or to pay its value to the person who conferred it
ii. When the elements of UE are satisfied, the remedy of restitution is the relief awarded
f. UE plays an important role when a valid contract was created but has been breached or has been rescinded
i. When a valid contract was created but has been breached or has been rescinded, unjust enrichment and its remedy of restitution may be used as an alternative to expectation damages
ii. One of the parties may have conferred a benefit to the other in the course of performing the contract before its breach, and restitution of that benefit may be a better option than enforcement of the contract
g. Restitution when a contract has been rescinded
i. Where a contract has been created but is later rescinded because there was a defect in the bargaining process (such as fraud, duress, mistake, or the other grounds of avoidance discussed later) the remedy of restitution, based on the theory of UE, is available to a party who rendered performance under the contract before its avoidance
h. Restitution when a benefit is conferred pursuant to an invalid or unenforceable contract
i. For example if someone gives a down payment for a house without a contract in writing, since you need a physical contract vs. oral for real property
ii. Restitution is also available as a remedy where the parties reach an understanding that is too vague to qualify as a contract, but one of the parties performs under the arrangement
i. Restitution when a benefit is conferred on the strength of a promise without consideration
i. Let's say someone gives a house to charity with a written promise
1. The person who is going to receive the house builds a wall around the house, but before it has officially been transferred
2. After building the wall, the owner of the house reneges on giving the house to charity anymore
3. There is no consideration in this situation, but some restitution is owed
j. Restitution in cases when no contractual interaction occurred
i. Someone falls down stairs and is unconscious
ii. Doctor walks by and gives emergency treatment
iii. Doctor could recover a fee for the services here through UE
k. Choosing Among Market Value, Objective Net Gain, or Subjective Net Gain
i. Market value is the preferred measure of recovery
1. Because quantum meruit or quantum valebant approximates what the contract price would have been, had the parties made a contract for the services or property, it is conceptually most consistent with the underlying theory of quasi-contractual recovery
ii. The court may select the lowest measure of relief where there is some fault on the part of the conferrer
iii. Disproportionality
1. If one measure is disproportionately large or small, fairness or reasonable community expectations may require that it not be selected
iv. Dishonest or improper conduct by the beneficiary
1. If the recipient has been guilty of dishonest or improper conduct, the highest measure is likely to be used
v. Agreed compensation for a requested benefit
1. If the benefit was requested, any price agreed to by the parties is probative evidence of value and may be used in preference over other measures
vi. Discretionary measurement of benefit
1. The court may have to use its discretion to make an aware more in keeping with the circumstances
l. It's always unjust to retain the benefit except for two broad categories
i. Benefit imposed
ii. The party conferring the benefit did not intend to charge
1. To give a gift to someone, it would not be unjust for a person to retain it
m. If a service was done by a professional, it is sometimes assumed that they did not intend to charge
n. If someone actively refuses the benefit, and you still impose the benefit on them, you can’t charge them for that
5. Conditions and Promises
a. The structure of a contract: an introduction to promises and conditions
i. Most terms in a contract are promises or conditions or both
ii. Conditions and promises interact to form the basis of the contractual relationship
iii. Interpretation: the determination of the parties intent, as expressed by them in their contract or as inferred from surrounding evidence and reasonable expectations
iv. Promise (sometimes called a covenant): an undertaking to act or refrain from acting in a specified way at some future time
v. Condition: an event that is not certain to occur
vi. A promised performance under a contract is subject to a condition if the parties agree that the performance is contingent on the occurrence of the uncertain event
b. The meaning and scope of “uncertain event”
i. Parties can make performances conditional on the event’s currently unknown outcome
ii. Most conditions are based on something that has not happened at the time of contracting
iii. Future uncertain event: everything that has not yet occured
iv. The law regards an event as uncertain if, in light of human experience, its occurrence is not regarded as strongly predictable
v. Although uncertainty about the happening of the event is necessary to qualify the event as a condition, this does not invariably mean that a condition is intended merely because the contract links performance to some uncertain future event
vi. If, as a matter of interpretation, the parties do not intend the performance to be contingent on the event, it should not be treated as a condition
1. A court would interpret the intent of the parties by examining the apparent purpose of the language in context
vii. Negative contingency -> Non Happening
c. The intent to create a condition: express, implied, and construed conditions
i. A condition exists because the parties have agreed to it
ii. In some contracts, the intent to create a condition is not articulated at all, but such intent may be established by evidence extrinsic to the express words used by the parties, or it may be construed by the court
iii. Express conditions: a condition is express if the language of the contract, on its face, articulates the intent to make performance contingent on the event
1. For a term to be an express condition, it is not enough that the term itself is expressed
a. its conditional nature must also be apparent from the language used
2. For most purposes, it makes no difference if a condition is express, implied, or construed - in all these cases the condition will be part of the contract and binding on the parties
3. The advantage of articulating a condition expressly is that the parties make it clear that they intend a condition
4. Courts can enforce express conditions strictly
a. The condition must be fulfilled exactly as stated, and cannot be satisfied by substantial compliance
iv. Conditions implied in fact: Contextual evidence may support the inference that the parties intended a performance to be conditional
1. There is no difference in legal effect between an express and an implied condition
2. The difference lies in the nature of the evidence available to establish its existence
3. A court may have more flexibility in interpreting the implied condition in a way that averts a rigorous strict compliance
v. Construed Conditions (Constructive Conditions of Exchange): although there may be no evidence that the parties actually agreed to the condition, a court will imply it as a matter of law if the circumstances and nature of the contract compel the conclusion that if the parties had addressed the issue, they reasonably would have intended the condition to be part of their contract
1. Although a condition may not be expressed or inferable from contextual evidence, it could be implied in law
2. These conditions are construed rather than implied in fact, because there is apparently no actual evidence that the parties discussed the question or expressed this intent to each other
d. A Condition of one party’s performance as distinct from a condition of the contract as a whole
i. The determination of whether a condition is purely for the benefit of one of the parties, and therefore unilaterally waivable by that party, is a matter of interpretation
1. The court must determine the intent of the parties in light of the contractual language in context
ii. If a condition is intended to relate only to the performance of one of the parties, that party can choose to perform despite its non occurrence and may fully enforce the contract against the other
iii. But, if the condition relates to the contract as a whole, its non occurrence discharges the right of both parties to demand performance, and neither can unilaterally waive it
e. Pure conditions and promissory conditions
i. The distinction between pure and promissory conditions
1. Pure promises - not conditions at all, but merely undertakings
2. Pure conditions - they contain no promise but merely describe an event that must occur for a duty of performance to arise
3. Promissory condition - a term that not only is a condition but is both a condition and a promise that the condition will occur
4. A pure condition is intended when a party has no power to influence the happening of the event, but a promissory condition is intended if she can play a role in affecting the outcome
5. The significance of the distinction between a pure and a promissory condition lies in the different effect of promises and conditions
6. If a promissory condition is not fulfilled, the party whose performance was contingent on it is entitled both to withhold counteprformance and to seek a remedy for breach
7. Two important questions
a. Did the parties intend a performance to be excused if the event does not occur? If the answer is yes, the event is a condition of that performance
b. If the answer to the first question is affirmative, the next question is whether the parties intended that one of them would be responsible for the event’s occurrence and would be liable for breach of contract if it does not occur
i. If the answer is no, the event is a pure condition
ii. If it is yes, it is a promissory condition
ii. A pure condition subject to an ancillary promise
1. Some pure conditions do have an ancillary promise attached to them that expressly or impliedly obliges one of the parties to take steps to try and make the event happen
2. A common example of a pure condition with an ancillary promise of reasonable efforts is a contract to buy a property such as a home, with a financing contingency
a. Where the buyer took some steps to get the loan, but was unsuccessful, the parties may dispute whether the buyer’s efforts were sufficient
f. The time sequence: conditions precedent and concurrent conditions
i. Condition precedent: its fulfillment must precede the performance contingent on it
ii. If no such order or performance is expressed, it must be determined by interpreting the parties’ intent in light of any contextual evidence or, in the absence of such evidence, by construing what must reasonably have been intended
iii. Concurrent conditions: The general presumption is that if the performances are capable of being rendered simultaneously, they are due at the same time
iv. If they are not concurrent conditions, the general presumption, unless the contract indicates a different sequence, is that the performance that takes time must go first and must be concluded before the instantaneous one is due
v. When one party’s performance is a condition precedent to the other’s, their mutual promises are still dependent in a broad sense
g. The confusing distinction between conditions precedent and subsequent
i. Conditions precedent and subsequent have the same general effect
1. If the condition is not satisfied, the performance that is contingent on it does not have to be rendered
2. The distinction is based on a semantic difference in the language of the condition
3. The distinction has very little practical effect, and its principal relevance relates to burden of proof
ii. Condition subsequent: terminates a duty that came into existence when the contract was formed
1. if the performance is discharged by nonoccurrence of the condition, the condition is classified as subsequent
iii. Condition precedent: a prerequisite to the duty arising
iv. There is one big area where the distinction could make a difference - with regard to the incidence of the burden of proof
1. The fulfillment of a condition precedent is regarded as an element of the plaintiff’s case in suing on the contract and must be proved by the party seeking to enforce it
2. The occurrence of a condition subsequent is a defense to nonperformance and must be proved by the party whose performance obligation has allegedly been discharged
h. The doctrine of substantial compliance in construed promissory conditions
i. The justification for this doctrine of strict compliance is that the parties have clearly chosen to make performance subject to the stated event, and the court should honor this intention by upholding the beneficiary party’s right to demand nothing less than exact fulfillment of the condition
ii. This difference in approach to express and construed conditions has particular importance where one of the parties has not exactly complied with a promissory condition
iii. The court may employ the doctrine of substantial compliance 
iv. Where a promissory condition is involved, the impact of the deficiency in performance must be evaluated from both perspectives
i. The excuse of conditions: wrongful prevention, waiver or estoppel, and forfeiture
i. Circumstances may change after the contract is entered into, making it unfair or unreasonable to require the condition to be satisfied, or inequitable conduct of the beneficiary of the condition may preclude his assertion of its nonfulfillment, or the impact of the condition amy otherwise be so harsh that its enforcement would be unjust
ii. There are certain limited and defined situations in which the condition may be excused to prevent injustice
iii. The party favored by the condition wrongfully prevents or hinders its fulfillment
1. When a party has a duty to take active steps to facilitate occurence of the condition
a. Sometimes a party has at least some role to play in affecting the condition and may expressly or impliedly promise to make reasonable efforts in good faith to attempt to bring it out
2. Obstructive conduct
a. The obligation of fair dealing may require one party not to do anything to obstruct the fulfillment of the condition
b. There is an implied promise not to act in bad faith to prevent its occurrence
c. One should not assume, as a matter of course, that every contract imposes an implied duty not to act in a way that obstructs the fulfillment of a condition
i. This is a matter of interpretation
3. The link between conduct and nonfulfillment
a. When the promisor has wrongfully failed to make a good faith and reasonable effort to facilitate occurrence or has acted in an obstructive way, it may not be clear if that conduct was directly responsible for nonfulfillment of the condition
b. Some courts excuse the condition only if it can be shown that the condition would have been fulfilled, but for the promisor’s obstruction
c. Some courts merely need to show that the promisor’s conduct played a significant role in the condition’s nonfulfillment
iv. Estoppel or waiver
1. Estoppel and waiver are distinct doctrines
2. The basic idea is that after the contract is entered into, the promisor whose duty is conditional indicates by words or conduct that he will perform even if the condition does not occur
3. Although estoppel and waiver are similar, they do give rise to distinct justifications for excusing a condition
4. Estoppel
a. Its purpose is to prevent the unfair assertion of rights by a person who has acted inconsistently with those rights
b. In the context of conditions, the party who is the beneficiary of the condition may be estopped from claiming its nonfulfillment if, by her words or conduct, she induces the other party to act to his detriment by causing him justifiably to believe that the condition has been satisfied or that compliance with it will not be required
5. Waiver
a. A waiver occurs when, after the contract has been made, the beneficiary of a condition agrees to perform even if the condition is not satisfied
b. The waiver is a voluntary abandonment of a contractual right
c. One party cannot waive rights belonging to the other
d. A waiver must be distinguished from a contract modification
i. Modification is where one party agrees to relinquish rights in return for consideration given by the other
ii. A waiver is one-sided
e. The general rule is that if the right to be given up is an important part of the exchange under the contract (that is, it is a material right) it cannot be validly relinquished by a unilateral waiver
i. Its abandonment must be exchanged for consideration in a full-fledged contractual modification
6. Distinguishing waiver from estoppel
a. If the time for approval is not a central component of the exchange, the waiver without consideration is valid and binding
b. In most situations, conduct by the party benefited by the condition could equally well support an estoppel or waiver argument
c. Selection of the theory is based on the issues of reliance and materiality
i. Estoppel is more appropriate if detrimental reliance can be shown
ii. Waiver is a better argument if no prejudicial reliance can be established
7. Retraction of a waiver
a. If the waiver is made prior to the due date of the condition’s fulfillment, it can be retracted provided that notice of retraction is received by the other party before he acts in reliance on the waiver
b. If the waiver is made after the time for occurrence of the condition has passed, it cannot be retracted
v. Unfair forfeiture
1. The doctrine of unfair forfeiture is a general principle under which the court may exercise its discretion to decline the full enforcement of one party’s legal rights where doing so would have a disproportionately harsh impact on the other party
2. Should not be applied unless enforcement of the condition would result in an inequitable windfall or benefit to one of the parties at the expense of a disproportionate and harsh consequence to the other
3. Really a safety valve that ameliorates the harsh results that may follow from the rule of strict compliance with express conditions
4. The principle purpose of the forfeiture doctrine is to allow the court to disregard an express condition of a technical or procedural nature where the strict enforcement of the condition would have the unfair impact described above
vi. It is an important distinction between what is a condition and a promise
vii. Types of conditions
1. Express
a. Strictly enforced
i. Freedom of contract policy
b. If K ambiguous as to whether there is a condition, construe ambiguity against finding a condition
c. Three exceptions
2. Implied (in fact)
a. Not spelled out in words
b. Based on the context of the parties, of the exchange, of the contract
c. Anyone looking at this contract would think that this condition was assumed
d. Something the court will impute on the contract based on what the court thinks from the contract
3. Constructive (implied in law)
a. Applies to promises exchanged in a K
b. =promissory conditions
c. Regardless of whether the parties intended for the condition to be there, it is there
d. Any constructive condition is always a promissory condition
viii. If a condition is not fulfilled, it is not necessarily a breach of contract
1. Probably just means the light switch necessary for the next step is not turned on
ix. The passage of time is not a condition
x. Conditions precedent & subsequent
1. Conditions precedent
a. Something beforehand that is necessary
2. Subsequent
3. Buyer’s obligation to purchase this property terminates if the pending rezoning application is not granted within 60 days of the date of this agreement
a. This would be a condition subsequent
b. More about when the duty terminates vs. a prerequisite 
6. Interpretation
a. Interpretation: the ascertaining of the meaning of a promise or agreement
i. It is an evaluation of facts for the purpose of deciding their mutual intent
ii. Interpretation first focuses on the normal, accepted meaning of the words used by the parties
iii. The process of interpretation goes beyond the language used by the parties to take this context into account
b. Construction: the implication of a term in law
i. It usually occurs where it appears that the parties did not actually deal with a particular issue in their contract, and there is no factual evidence to establish how they intended that issue to be handled
ii. A court will use the process of construction only when the existing evidence supports the reasonable conclusion that the parties did intend to make a contract, but there is little or no evidence from which a factual inference can be drawn on their intent regarding a particular aspect of that contract
c. Ascertaining the meaning of an agreement: interpretation and construction
i. Interpretation as a question of fact or law
1. Cases offer conflicting views on whether the ascertainment of meaning is a matter of fact or law
2. Where interpretation involves the determination of meaning by the evaluation of evidence, it is most appropriately performed by the finder of fact - the jury, unless the case is being tried without one
3. If interpretation merely involves the ascertainment of the plain or ordinary meaning of words, and there is no factual dispute requiring an assessment of credibility, or where meaning must be construed based on what the parties must have intended, the determination of meaning is a legal question for the judge
4. If meaning is determined as a matter of law, it can be reversed on appeal on the standard of review for legal questions
a. That judge erred in the application of the law
i. However, if the determination is a question of fact, it can be reversed only if it satisfied a much stricter standard
ii. The sources of evidence used in interpretation
1. Agreement is manifested by the use of outward signals
a. Words, actions, and sometimes a failure to speak or act
2. Intent thus communicated by each party is necessarily interpreted by the other
3. If a dispute later arises about whether consensus was reached or about what was agreed, the communications of the parties must again be interpreted
a. Under the objective test, meaning is based on how words and actions reasonably would be perceived by the party to whom they were manifested
b. The subjective understanding of the parties may have some relevance to the inquiry to the extent that it is consistent with the meaning of the manifestation
4. Where the court has no evidence of meaning extrinsic to the bare language of the agreement, it is necessarily confined to interpreting that language to ascertain its meaning
a. However, where a party does seek to prove contextual evidence pertinent to meaning, that evidence should be considered and given appropriate weight
5. Where a contextual evidence is available and pertinent, the interpretation of a contract involves five principal areas of factual inquiry
a. Actual words used by the parties in the agreement are the focus
b. The starting point is the language of the agreement and the primary source of meaning
c. In each of the five areas, we are concerned with objective evidence, in the form of words or conduct manifested by the parties, or verifiable facts in the contractual environment
6. If evidence conflicts, the general rule is to give greatest weight to the express terms of the parties, followed in order by any course of performance, course of dealing, and usage
7. The express words used by the parties
a. The ordinary meaning of words used by the parties in formulating their rights and obligations is always the primary indicator of what they intended
b. Express terms might be oral, written, or otherwise recorded
c. The court does not look at that language in isolation, but reads it in light of the agreement as a whole
i. Often terms in one part of a contract cast light on terms in another
8. Discussions and conduct of the parties during negotiations
a. Evidence of what was expressed by the parties during the period leading up to contract formation could be useful and relevant to establish the meaning of what was ultimately provided for in the agreement
9. Course of performance: conduct by the parties in the course of performing under the agreement
a. Course of performance: If the parties have begun to perform the contract before the uncertainty to be resolved by interpretation becomes an issue, their conduct in proffering and accepting, or otherwise reacting to performance may provide evidence of what was intended by an indefinite term
b. It can be difficult to distinguish a course of performance, which casts light on what the parties meant at the time of contracting, from postformation conduct that is either a waiver of rights or a modification of the contract
i. If it is not a course of performance but a waiver or modification, it is subject to different rules
c. Several guidelines to help avoid misconstruing conduct as a course of performance
i. For a course of performance to be valid as a source of interpretation, it must be pertinent to the meaning of the term in controversy
ii. The conduct must show that the party performed or accepted performance without a protest or reservation of rights
iii. Conduct by only one of the parties, not known and acquiesced in by the other, may show what the performing party understood the agreement to be, but does not prove that the other party shared this view
iv. The more extensive or repetitious the conduct, the stronger the inference that it does reflect what was intended by the parties
1. By contrast, isolated or single instances of conduct are more ambiguous and could simply be a waiver of, or disinclination to enforce, rights on a particular occasion
10. Course of dealing: prior dealings between the parties in similar or analogous contractual relationships
a. Course of dealing: refers to any relationship they may have had in the period before the transaction in question
b. The parties conduct in prior dealings may provide information that helps to interpret a term that has generated a dispute in the present transaction
c. A course of dealing is only pertinent if the earlier relationship is comparable or analogous
i. The transactions must be substantially similar, the term in controversy must have been present in the earlier dealings, and past conduct must be relevant to the meaning in issue
11. Trade usage, common usage, or custom that is reasonably applicable to the parties’ dealings
a. A party who alleges that a usage explains or supplements an agreement must
i. Define the trade or market with which the transaction is associated and show the parties’ connection to it
ii. Prove (usually by expert testimony) that the usage actually exists in the applicable trade or market
iii. Show that the usage is pertinent to the dispute in that it relates to the matter on which the parties disagree
iv. Show that the usage is consistent with the express terms of the agreement and has not been excluded by them
b. UCC and Restatement emphasize the significant impact of trade usage on the meaning of language
c. Parties usually deal with each other in the context of a larger community
d. If the market has a well-accepted custom or practice that explains language or supplements an omission in an agreement, this customary usage is of value in ascertaining the parties’ intent
e. Usage of trade must be understood to encompass any applicable commercial custom, whether it derives from a specific trade or from a broader market in which the parties are involved
f. Even if evidence of usage is offered, its probative weight is ultimately decided by the factfinder
g. The UCC test is simply whether the usage is currently observed by the great majority of decent dealers
h. The initial issue of defining the trade or market and showing the relationship of the transaction to that trade or market can be crucial
i. One of the key factors in defining the trade or market is the parties’ relationship to it
i. If both parties are active participants in the market or trade, usages in that market or trade are readily attributable to their contract
ii. If one of the parties is not involved in the market or trade, its usages should not be relevant to the contract unless the nonmember party knew of the usage and the circumstances show that the parties reasonably expected it to apply to the transaction
iii. Some general rules of interpretation and construction
1. When a term is omitted or its meaning is uncertain, this indefiniteness can often be resolved by having recourse to one of a variety of general principles that have been developed by courts as guidelines in the ascertainment of reasonable but unexpressed intent
2. These rules are sometimes called rules of interpretation and sometimes rules of construction
3. They are guides to enable the court to draw the proper inferences of meaning from whatever facts may be available
4. Must take into account the reasonable expectations of the parties and the underlying purpose of the agreement
5. These examples sufficiently illustrate the range and kind of rules covered under this category:
a. If possible, the court should try to interpret an agreement in a way that gives effect to all its terms
b. Unless the context indicates otherwise, words used in a contract should be given their ordinary, general, or lay meaning rather than a specialized or technical meaning
c. If one interpretation would make the contract invalid and another would validate it, the court should favor the meaning that validates the contract
i. In the same spirit, a court should prefer an interpretation that would make a term reasonable and lawful over one that would have the opposite effect and should prefer an interpretation that positively rather than negatively affects public policy or the public interest
d. Specific or precise provisions should be given greater weight than general provisions
e. Where an agreement consists of both standardized and negotiated terms (or pre printed and handwritten or typed terms), a conflict between them should be resolved in favor of the negotiated, handwritten, or typed terms
f. The rule of ejusdem generis (of the same kind) holds that when specific and general words are connected, the general word is limited by the specific one, so that it is deemed to refer to things of the same kind
g. The rule of noscitur a sociis (known from its associates) is similar to ejusdem generis but is not confined to linked general and specific words
i. Whenever a series of words is used together, the meaning of each word in the series affects the meaning of others
h. The rule expressio unius est exclusio alterius means “the expression of one thing excludes another”
i. This is in some sense the opposite of the ejusdem generis rule
ii. When a thing or list of things is specifically mentioned without being followed by a general term, the implication is that other things of the same kind are excluded
i. The contra proferentum rule (stated in full, omnia praesumuntur contra proferentum) means “all things are presumed against the proponent”
i. When one party has drafted or selected the language of an unclear provision, the meaning is preferred that favors the other party
ii. This rule is often said to be a tie breaker, in that it should be used as a last resort when no more direct and pertinent guide to meaning is applicable
d. Gap fillers used to effectuate the parties’ reasonable intent
i. Gap filler: a provision legally implied into a contract to supplement or clarify its express language
1. The principle purpose of a gap filler is to supply a logically inferable contract term when it is clear that the parties intended a contract, but have failed to provide adequately or at all for the question in issue
2. A legally implied gap filler is usually used only when no pertinent contextual evidence is available to establish the existence of a term as a matter of fact
3. When a court resorts to legally implied gap fillers, it is usually engaged in construction, rather than fact-based interpretation
4. If a usage is so well established that it has reached the point of being recognized as a legal standard term, it becomes part of the contract as a matter of law, not of fact
a. It is therefore not necessary to establish it by evidence
ii. Gap fillers that supply general obligations
1. When a contract does not clearly specify a level of performance but it is clear that the parties’ purpose can be achieved only if the obligor puts some energy and dedication into the performance, the law implies an obligation to make best efforts or reasonable efforts to effect the contract’s purpose
2. The problem with the legal implication of broad, generalized obligations is that they are vague in themselves
3. A concept such as “best efforts” is mushy and nonspecific, so that it is not enough simply to imply the obligation
4. More clarity is needed to decide if some greater degree of effort is an adequate performance
iii. Gap fillers that supply more specific rights and duties
1. Both the UCC and the common law supply gap fillers that relate to specific aspects of particular kinds of contracts
2. The common law has developed many gap fillers through the process of judicial decisions
a. If the parties to an employment contract do not specify its duration, it is deemed to be terminable at will
b. If the parties do not state that rights under a contract are personal to the obligee, the obligee may transfer (assign) those rights to another person
c. If the contract does not provide for the sequence of performance, it is presumed that when both performances are a single instantaneous act, they must be made concurrently
i. But if one performance is instantaneous and the other needs time to perform, it is resumed that the longer performance must take place first
3. UCC implies certain minimum warranties that a seller makes under defined circumstances regarding the title to and quality of the goods
a. Infers that they agreed to a reasonable price unless the apparent intent of the agreement is otherwise
b. Assume that payment must be made upon delivery of the goods if terms are not expressed
e. Terms construed as a matter of policy
i. Supplementary terms that cannot be excluded by agreement
1. Some legally implied obligations are so fundamental to fair dealing or so strongly demanded by public policy that they are mandatory and are part of the contract irrespective of the parties’ actual intent
a. Even if they wish to, the parties cannot effectively agree to exclude such a term
2. They are not default rules, but enter the contract whether or not there is a gap or uncertainty about the parties’ intent
3. Intended to limit contractual autonomy in the interest of public policy
ii. The general obligation of good faith and fair dealing
1. One of the most important and pervasive mandatory construed terms is the general obligation of good faith and fair dealing that the law imposes on both parties in the performance and enforcement of the contract
2. The law implies it into every contract
3. To give specific content to these broad and abstract concepts when one of the parties claims that the other’s conduct breached the obligation
4. The obligation of good faith precludes a party from opportunistic advantage-taking and actions motivated by malicious or improper motives
iii. Construed terms that can be excluded only by express or specific language
1. There are construed terms that are important enough to be more strongly implied than other gap fillers
2. It requires the intent to exclude them to be clearly expressed
3. While most gap fillers enter the contract only when necessary to resolve an uncertainty or omission, there are some that are so strongly implied as a matter of policy that they become part of the contract unless its express terms clearly exclude them
f. The problem of indefiniteness in an agreement
i. Parties sometimes fail to express their assent adequately because they have left a material aspect of their agreement vague or ambiguous, or they have failed to resolve it or to provide for it all
1. When the agreement suffers from this kind of uncertainty, it is said to be indefinite
ii. The general rule is that no contract comes into being if a material aspect of the agreement is left indefinite by the parties and the uncertainty cannot be resolved by the process of interpretation or construction
1. The existence of such an irresoluble key aspect of the relationship means that the parties never reached sufficient consensus to conclude an enforceable contract, and the court should not try to concoct a contract for them
2. Two issues that arise with indefiniteness
a. For an apparent contract to fail for indefiniteness, there must be an incurable uncertainty about what the parties agreed to, so that their intent to enter a contract is in doubt, or the court is at a loss in establishing a basis for enforcing what was agreed
b. The uncertainty must relate to a material aspect of the relationship
i. A term is material if it is an important component of the contract
3. Does not mean that the court should refuse contractual enforcement unless every material term of the agreement has been expressed with piercing clarity
4. The balance between these poles results in a general principle that tolerates some degree of indefiniteness provided the evidence indicates that the parties did intend a contract, and there is some means of resolving the uncertainty, so that a breach can be identified and a remedy provided
a. A contract should be treated as reasonably certain if the language of agreement, interpreted in context and in light of applicable legal rules, provides enough content to establish an intent to contract, a basis for finding breach, and a means of providing a remedy
g. Different causes and forms of indefiniteness
i. Indefiniteness in an agreement could be caused by vagueness, ambiguity, omission, or irresolution
ii. Vague terms
1. A term is vague (or uncertain) if it is stated so obscurely or in such general language that one cannot reasonably determine what it means
iii. Ambiguity
1. A term is ambiguous if it is capable of more than one meaning
a. Ambiguity can lie in a word itself or in the structure of a sentence
b. Ambiguity can also result from inept sentence construction
c. Ambiguity in language must be distinguished from a dispute over the application of unambiguous language to a particular set of facts
iv. Curing vagueness or ambiguity with contextual evidence
1. A term that is not readily comprehensible on its face may not be incurably vague or ambiguous, because it may become clear if interpreted in context
2. Language that seems vague or ambiguous in isolation may become more certain if interpreted in the wider environment of the transaction
3. But contextual evidence cannot always save a vague or ambiguous term
a. Sometimes unclear language defies interpretation, even in context, because the circumstances of the transaction are devoid of helpful indicators of meaning
v. Plain meaning or contextual ambiguity
1. A term that seems clear on its face may turn out to be ambiguous if viewed in the context of the transaction
2. The focus on plain meaning is sometimes called a “four corners” approach because the court looks for meaning within the four corners of the document
3. If extrinsic evidence is available to cast light on the meaning of language, most modern courts are willing to take it into account in determining what the parties intended
a. This is known as the contextual approach to interpretation
vi. Omitted terms
1. If a term is omitted, it simply is not there
2. It could also mean that the parties did not consider it necessary to articulate
vii. Terms left for future determination
1. Unresolved terms and agreement to agree
a. An unresolved term differs from a vague or unarticulated term in that the parties have not yet settled it, leaving it to be resolved by agreement at some later time
b. Where the parties agree in principle that they will make a contract, but they have not yet settled a material term, courts sometimes describe their understanding as an “agreement to agree” which is not yet a contract and cannot be enforced
2. Determination by an objective standard
a. If the parties do not actually defer agreement, but instead agree, expressly or by implication, on some means of settling the term without the need for later agreement between the parties, they have entered into an enforceable contract
b. A court must glean their intent by interpretation or construction
3. Determination within the discretion of one of the parties
a. The parties may decide to leave the determination of an open term to the discretion of one of them
b. If this is done, there is no problem with deferred agreement, because the parties have committed to this method of settling the term and will not have to try and reach agreement on it at a future time
h. Preliminary agreements
i. In many transactions, particularly in complex ones, the parties may negotiate at length as they move in the direction of making an agreement
ii. It is not uncommon for parties to record preliminary understandings
iii. Common terms used by parties to label such preliminary agreements are
1. Memorandum of understanding (MOU)
2. Letter of intent (LOI)
iv. Sometimes the parties make clear the legal effect of these preliminary agreements by specifying whether they are intended to be informal, non binding expressions of intent or binding contracts
1. If the parties clearly and unambiguously state this, this resolves the question of its legal effect
2. However, if they do not do this, there may later be a dispute over the legal effect of the preliminary agreement that will have to be resolved by a court through the process of interpretation
v. Three types of preliminary agreements
1. Type I - a binding contract
2. Type II - preliminary agreement settles some terms of the relationship but leaves other important aspects of it to future negotiation
a. Therefore cannot be a final and comprehensive contract that binds the parties to their ultimate objective
b. However, it does commit them to continue to work with each other and to negotiate in good faith in an effort to reach a final agreement
3. Type III - preliminary agreement that is merely an expression of the parties’ intent to work together in the hope of being able to conclude a contract, but they do not intend it to create any binding obligation
vi. Non binding preliminary agreements
1. It is no more than a tentative record of what the parties have agreed so far and it creates no obligation on them
vii. Preliminary agreements that bind the parties to their ultimate objective, so that the final memorandum of agreement is a formality
1. It is clear that the parties intended to be bound by it
2. It is in fact a completed contract that does bind the parties to their ultimate objective
3. It must reflect agreement on all the material terms of the contract
a. It cannot qualify as a binding commitment to the final objective if there are still important terms to be settled
viii. Preliminary agreements that bind the parties to negotiate in good faith
1. Even if the parties have not yet reached final agreement and formed a contract, it is possible that they have made a Type II preliminary agreement that commits them to continue negotiating in good faith to attempt to resolve the outstanding terms
2. Courts are wary of implying an obligation to bargain in good faith because parties who are negotiating usually do not intend to make any promises unless and until they reach final agreement and make a contract
a. Courts usually interpret an LOI or MOU as nothing more than a nonbinding expression of intent to work toward a contract
3. It does sometimes happen that the facts are strong enough to imply an obligation to continue good faith negotiations
a. If so, a court may find that the parties entered into a preliminary contract, subsidiary to the hoped for final contract
4. It is one thing to recognize a duty to negotiate in good faith, but quite another to determine, once negotiations have broken down, what conduct constitutes a lack of good faith and whether the failure of agreement is attributable to a breach of the duty
i. Misunderstanding: total ambiguity
i. It sometimes happens that while the parties have diametrically opposite understandings of a term, each of their interpretations is entirely reasonable, and there is no basis for preferring one over the other
ii. In such cases, intepreration and construction cannot resolve the uncertainty in the apparent agreement
iii. If the uncertainty relates to a material aspect of the agreement, the only conclusion to be reached is that no contract came into being
iv. A material misunderstanding precludes contract formation when the parties were equally innocent in not reasonably realizing the misunderstanding or equally guilty in realizing it but saying nothing
1. However, if on balancing the degree of fault of the parties, it appears that one is more accountable than the other for knowing of the misunderstanding, a contract must be found to exist on the terms understood by the more innocent party
j. Hierarchy of Evidence Used to Interpret Contracts
i. Overarching goal is to determine what the actual agreement of the parties is
1. Not what each party wants
2. But what party A and party B agreed on
3. Shared intention
ii. Hierarchy
1. Express terms/plain language of contract
2. Express terms/plan language from negotiation history (e.g., prior drafts, meetings)
3. Course of performance
a. What the parties intended at the time the agreement was made
b. Duck example
i. The landlord agreed that a duck is not an animal
1. This would be interpretation
2. From the very beginning, this is what their intention was
ii. The landlord is waiving the condition
4. Course of (prior) dealing
a. Deals with other situations outside the contract
b. Maybe a prior deal they did
5. Usage of trade
a. Often the least persuasive
b. Uses the customs of the trade, the norms of a particular industry
c. Is the trade language used by the great majority of dealers
d. Both parties need to have a connection to that trade to be able to use the language
e. Have to prove that the usage is very well used in the trade
i. Usually hire an expert to testify about this
k. Maxims of Interpretation for Plain Language
i. Interpret  contract as a whole
ii. Words should be given ordinary, common-sense meaning
1. Technical terms given their technical meaning
2. Contracts should be written to make sure that ordinary people can understand their meaning
iii. Interpet terms in light of context
iv. In case of a conflict between the terms,
1. Prefer specific terms over general language
a. If there are specific terms and then a general term, interpret the general term within the meaning of the specific term
2. Prefer separately negotiated terms over standardized terms
v. Ejusdem generis
vi. Favor interpretations that:
1. Make contract terms effective vs. ineffective
2. Make contract reasonable vs. unreasonable
3. Make contract lawful vs. unlawful
vii. Expressio unius est exclusio alterius
viii. Prefer handwritten provisions over typed provisions
ix. Prefer words over figures
x. Contra proferentem
1. One of the most important principles
2. If you sign a contract that has been more or less completely drafted by one party, if there is any ambiguity, the party who wrote the contract will be disfavored
l. Covenant of good faith and fair dealing - mandatory clause, can’t contract around it
i. There’s really no duty to negotiate in good faith
ii. The good faith clause applies to performance and enforcement of the contract
1. Once the agreement has been made
iii. Good faith in the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade
1. Applies to merchants of course
2. But hiro thinks this definition of good faith and fair dealing is good, and says a lot of courts will apply this standard to everyone
iv. Someone who is breaching this covenant will usually be doing almost everything asked of them in the contract
1. But somehow how they are doing that act seems like it is in bad faith
v. Good faith: factors to consider
1. Whether conduct undermines the reasonable expectations of the parties
2. Whether conduct frustrates the purpose for which the contract was made; spirit of the parties’ agreement
3. Whether conduct amounts to bad faith
4. Whether conduct violates community standards of decency, fairness or reasonableness
5. Limitations
a. Courts may not override express terms of contract
b. Mere unjust/unfair results is not enough
i. United airlines example
1. Entered into a contract with food provider
2. Food provider put in a lot of money and time to be prepared
3. UA backed out of contract
4. But they had an exit clause in the contract, and gave the proper notice required
5. So UA did not do anything outside of the contract
6. Court said that UA was just following the express term of the contract that allowed them to exit the contract for any reason
6. When one party has almost unlimited discretion
a. That discretion should be exercised in good faith
b. Conditions usually have an ancillary duty of good faith
7. Where terms are unqualified in an agreement
a. If the terms are ambiguous, the covenant of good faith will hold this in check
b. What if contract just says recovering attorney’s fees
i. What does that amount mean?
ii. Good faith will mean that the person recovering can’t use an attorney that charges too much
7. Statute of Frauds
a. As a general rule, the law gives effect to oral contracts
i. However, certain types of contracts fall outside this general rule and must be written or otherwise recorded and signed to be enforceable
b. Basic rule of statute of frauds
i. A contract within its scope may not be enforced unless a memorandum of it is written and signed by the party to be charged
1. The statute does not require the entire contract to be written, but only a memorandum of it
2. Only the party who is to be charged, that is, against whom enforcement is sought, needs to have signed it
a. The signature of the other party is not needed
3. The consequence of noncompliance is usually unenforceability, not invalidity
ii. The statue is intended to prevent a person from enforcing a falsely alleged contract through perjured testimony
1. However, when a contract was really made orally, the statute can equally be used by the party seeking to evade it
c. The rapid advance of communications technology has required the adoption of writing and signature to take account of communication by other, particularly electronic, media
i. This change is reflected both in court opinions that recognize the recording and signature of contract in retrievable electronic form as the legal equivalent of writing and signature on paper, and in state and federal statutes that make electronic signatures effective
d. The original motivation for the rule was a concern over fraudulent testimony, hence the original name of the statue, which came to be shortened to the statute of frauds
i. Its principal function was to ensure that a person could not seek to enforce an obligation of the kind covered by the statute purely on the basis of unreliable and possibly perjured oral testimony, but would have to produce some adequate written record of the contract
e. The First inquiry: is the contract of a type that falls within the statute?
i. The original statue covered six types of contract
ii. Contracts for the sale of land or an interest in land
1. This rule reflects the importance of land as the principal means of wealth in english society at the time
2. The statute applies not only to a contract to sell land but also to any other contract under which land is disposed of, as well as a transfer of an interest in land short of full ownership, such as the grant or transfer of an easement or mortgage
a. A lease is also an interest in land
iii. Contracts that cannot be performed within a year
1. Any contract, irrespective of its subject matter, must comply with the statute if it cannot be performed within a year of its execution
2. Includes any contract in which the performance will not be completed within a year of contracting
3. Many courts have criticized the arbitrary nature of the rule and have confined its application narrowly, holding that it only applies where the clear terms or nature of the contract prohibit a party from completing performance before the end of the one year period
4. Many courts do not treat a contract of indefinite duration as falling within the one year rule if the contract performance could conceivably be completed within a year or the contract could be terminated within a year
5. Some courts do not focus on the possibility that the contract could be performed in a year but instead base their determination on the contemplated duration of the contract according to the parties’ understanding and the nature and circumstances of the contract
iv. Contracts for the sale of goods

1. Contracts for the sale of goods are no longer covered by the traditional statute but are provided for in UCC 2.201
a. Requires compliance with the statute where the total price of the goods sold under the contract is $500 or more, so the price of all items sold under the contract must be added together to determine if it is subject to the statue
2. Article 2 applies if the sales component is dominant, but it does not apply if the central purpose of the contract is the supply of services, with goods furnished incidentally to the service
v. Contracts to answer for the debt or obligation of another
1. This provision covers suretyship contracts
a. A surety is a person who promises the creditor to pay another person’s debt, so that if the other person fails to pay the debt, the surety is obliged to pay it
2. The secondary nature of the surety’s obligation is important to application of the statue
a. If the promisor is primarily liable on the debt she is not a surety and the statue does not apply
3. Two justifications for this rule
a. The formality of writing serves a cautionary function by alerting the surety that she is undertaking a serious, legally enforceable commitment
b. It serves the usual evidentiary function of the statute of frauds by preventing the assertion of a possibly bogus claim that a person agreed to pay the debt of another
4. The statute presupposes that the surety undertakes the suretyship for the primary purpose of accommodating and benefiting the principal debtor
a. If the main purpose of the suretyship is to serve the surety’s own financial interest the statue does not apply and an oral undertaking is enforceable
vi. Contracts of executors or administrators to answer for the duty of their decedents
1. One in which the executor or administrator of an estate assumes personal liability to a creditor of the decedent for a debt or obligation incurred by the decedent before his death
2. The executor promises the creditor that if the estate does not have the funds to pay the debt, he will pay it himself
3. Only applies to debts that the decedent incurred, not to new debts incurred by the estate itself
vii. Contracts upon consideration of marriage
1. Relates to a contract in consideration of marriage in which the prospective spouses agree to a marriage settlement or to financial arrangements relating to the marriage
2. Also covers a promise by a third person to settle property or money on the spouses in consideration of their marriage
f. The second inquiry: if the statute applies, is the contract reflected in a writing that satisfies its requirements?
i. A writtent (recorded) memorandum
1. There is no particular formality needed for the writing as long as it contains the statute’s minimum required content and signature
2. A memorandum written and signed by just one of the parties only satisfies the statute to the extent that enforcement is sought against the party who signed it
3. It is possible to satisfy the statute by a series of correspondence or other linked writings
4. Provided that the writing was made, the statute is satisfied even if it has been lost by the time of litigation
a. Its prior existence and its contents can be proved by oral testimony
ii. The content of the memorandum
1. All that is needed is enough writing to show the existence of a contract
2. Does not have to contain every term of the contract and does not need to be completely clear and unambiguous in all respects
3. At common law, it is generally required that the writing must at least identify the parties and the nature of the exchange, and it must set out all or at least most of the material terms
4. UCC provides for a less stringent standard
a. Only term that must be stated in the writing is the quantity of goods sold
b. Beyond that, only demands that there is some writing sufficient to indicate that a contract for sale has been made between the parties
iii. Signature
1. The basic rule

a. It is not necessary that the enforcing party signed the writing, because the evidentiary role of the statute is satisfied as long as the party disputing the existence of the contract has signed it in person or through an agent
b. A signature is any mark or symbol placed by the party on the writing with the intention of authenticating it
c. When the writing consists of several pieces of paper or other records, it is not necessary that every piece has been signed, provided that it appears from the writings themselves that they all refer to the same transaction
2. Electronic signatures
a. If the signature is recorded in an electronic or other medium, the concept of signature has been adapted by federal and state legislation to include other means of verifying authorship and adopting the recorded information
b. Electronic signature is defined as an electronic sound, symbol, or process, attached to or logically associated with a contract or other record and executed or adopted by a person with the intent to sign the record
c. For an automatically generated name, it must be established that in generating his name, the party reasonably intended to adopt or accept the writing
3. Article 2’s exception to the signature rule where both parties are merchants
a. Recognizes one situation in which a writing can be enforced against the party who did not sign it
b. All of the following must be met
i. Both parties are merchants
ii. Within a reasonable time of the oral contract, one of the parties sends a written confirmation to the other, which is signed by the sender and otherwise satisfies the statute as against the sender
iii. The recipient has reason to know its contents
iv. The recipient does not give written notice of objection to it within ten days of receipt
g. The third inquiry: if the statute applies and is not complied with, does the oral contract fall within any of its exceptions?
i. There are a few exceptions that permit enforcement despite the lack of a sufficient signed writing
ii. Either justified as
1. Evidentiary - the circumstances recognized by the exception tend to prove that a contract was made despite the lack of writing
2. The other is the protection of a party who incurred a detriment in justifiable reliance on the contract
iii. The part performance exception
1. For this exception to apply, the parties’ performance must be unequivocally referable to the oral agreement
a. There must be a very clear showing that the conduct does in fact refer to and demonstrate the existence of a contract
2. This exception is commonly raised in relation to contracts for the sale of land
3. Because the part performance doctrine is equitable in derivation, some courts apply it only where the plaintiff seeks the equitable remedy of specific performance, and not where the claim is for the legal remedy of damages
4. Some courts recognize an exception only if the party seeking enforcement has fully performed
5. Part performance may allow enforcement of a contract that does not satisfy the statute, but the exceptions can be difficult to establish, and there are restrictions on its application
6. Two subsections of UCC give limited recognition to the part performance exception
a. Cases in which the seller has begun the manufacture of goods that are specially made for the buyer and not otherwise easily saleable
b. The second allows enforcement of the contract only to the extent payment for the goods has been made and accepted or or goods have been delivered and accepted
iv. The judicial admission exception
1. The statute has been perceived as creating an incentive for perjury because a party may choose to deny the contract to avoid losing the defense by an admission in litigation
2. Also, because a party can be compelled to disclose information in litigation, the admission may not be truly voluntary
3. The UCC permits enforcement of a contract against a party, despite noncompliance with the statute if that party admits in pleading, testimony or otherwise in court that a contract was made
4. The contract is enforceable only to the extent of the quantity of goods admitted
5. Admission must be made in connection with litigation, and the exception does not extend to admissions in other circumstances
6. But what constitutes an admission
a. It could be taken as an admission if a party’s pleadings raise a defense on the merits, rather than clearly denying the existence of a contract
v. The protection of reliance: estoppel and promissory estoppel
1. Under some circumstances, equitable estoppel may be used to protect reliance on a false factual assertion
2. Promissory estoppel is more useful when there is no factual representation inducing reliance, but one of the parties justifiably relies on the oral contract as a promise, thereby suffering some detriment
3. One of the factors that the court should take into account in deciding to grant promissory estoppel relief is whether the promisee’s conduct in reliance or other available evidence corroborates the existence of a contract
4. This suggests that even where part performance does not on its own create an exception to the statute, it could be a relevant factor in deciding on whether to grant promissory estoppel relief
5. The detriment that the plaintiff suffered in reliance may not be substantial enough to merit enforcement of the contract
6. Some cases suggest that it may be almost impossible for a party to use promissory estoppel as a basis for enforcing an oral contract
7. It is not clear if promissory estoppel can be used to enforce a contract for the sale of goods that fails to comply with the UCC
a. There is no provision in UCC that specifically excludes promissory estoppel as a basis for excepting the sale from the statute
b. However, some courts have reasoned that an intent to exclude promissory estoppel can be inferred from the words of the statue
h. The impact of noncompliance with the statute
i. The noncompliant contract is sometimes said to be invalid or void
ii. Sometimes it is called unenforceable
iii. Some cases use these words interchangeably
iv. It is more generally accepted that noncompliance with the statute does not void the contract, but merely makes it unenforceable
v. If the contract is unenforceable for noncompliance with the statute, the party seeking to rely on the statute as a defense cannot raise it by a general denial
1. It must be specifically pleaded as an affirmative defense otherwise it is waived
vi. Sometimes a party may have rendered some performance before the contract was declared unenforceable
vii. Once the contract is unenforceable, the party who received the performance no longer has a right to keep it
viii. It must therefore be returned under principles of restitution
i. The effect of the statute of frauds on modification of a contract
i. As a general rule, this means that the statute of frauds applies to modifications
ii. Whether or not the original contract was subject of the statute, if the contract as modified falls within the statute, the modification must be recorded in writing sufficient to satisfy it
j. General rule
i. Subject to some exceptions, a valid oral contract that falls within the statute is unenforceable unless it is evidenced by a written memorandum signed by the party against whom enforcement is sought
k. How to approach SOF problems
i. Question #1: Does the oral contract fall within the statute of frauds?
ii. Question #2: Is there a sufficient writing to satisfy the statute?
iii. Question #3: Do any exceptions to the statute apply?
l. UCC - section 2-201
i. Sale of goods $500 or more
ii. Others? See section 1-103
1. Unless displaced by a principle of UCC, the principles of law and equity supplement its provisions
iii. Does not mention anything about 1 year contracts
iv. If a sale of goods is for less than $500, but the term of the contract is more than 1 year, does the contract have to be in writing?
1. Maybe
2. Common law has to be used as a gap filler
3. Supplement UCC with common law
4. Sales law is just a subset of contract law
5. The majority rule is that the UCC rule intended to exclude the 1 year contract rule for under $500
m. Using logically vs. probability is more efficient -> is a policy rational
n. Denying contracts even though there is a valid one just because it wasn’t in writing seems unfair
i. Courts will look for ways around the statute of frauds in order to enforce a valid contract
o. Form
i. Can be recorded in any medium
ii. Need not have been written with intent to evidence or create a contract
iii. Need not have been shown to the party to be charged
iv. Need not have been written at time of contracting
v. Need not be in a single document
p. Content
i. Identify the parties & subject matter
ii. Set out material terms of as-yet-unperformed obligations
iii. Show that contract was concluded
iv. UCC: must show the existence of contract & state the quantity (price not necessary); contract enforceable up to the price stated
q. Signature by party to be charged
i. Test: intent to authenticate the writing as one’s own
ii. Can be any symbol
iii. Need not have been inscribed after the writing (e.g. e-signature)
iv. UCC 2-201 (2)
8. Parol Evidence
a. The parol evidence rule applies when an agreement is recorded, whether in writing on paper or in an electronic record, and one of the parties proffers evidence to prove a term that is not contained in the record or to explain or expand on a term in the record
i. The rule applies whether the writing is a comprehensive or incomplete record of the agreement
b. The impact of the parol evidence rule depends on the degree to which the writing executed by the parties constitutes a comprehensive and final memorandum of their agreement
i. If the writing is full, complete, unambiguous, and clear, the rule excludes all parol evidence
1. This is said to be totally or completely integrated
ii. If the memorandum does not fully and unequivocally cover all of the agreed terms, parol evidence is admissible to supplement it
1. This is said to be partially integrated or unintegrated
iii. The parol evidence cannot contradict what has been written or add to those aspects of the agreement that have been fully dealt with in the writing
c. The rule contemplates a two-stage process
i. When the parol evidence is proffered, the judge must make an initial finding of admissibility
1. The first issue to be resolved by the judge is the question of integration
2. Is the writing a full and final record of the agreement as a whole?
a. If so, don’t get beyond the first inquiry, because the parol evidence may not be admitted
3. If the writing is not a complete integration, consistent supplementary parol evidence is admissible
a. The judge’s inquiry then turns on whether the proffered parol evidence is in fact consistent with and not contradictory to what has been written
b. If it contradicts the writing, it may not be admitted, and it still never reaches the jury
ii. If the judge finds that the evidence is admissible, it is presented to the fact finder that hears the testimony and make the ultimate finding on credibility
1. The factfinder is responsible for the ultimate decision on whether the term was agreed to
d. Merger clause
i. A provision in a written contract to the effect that the written contract is the entire agreement between the parties, and that no representations or promises have been made save for those set out in the writing
ii. A merger clause is not always conclusive
1. Sometimes courts will go behind a merger clause and admit parol evidence, where, under all the circumstances of the transaction, one of the parties makes a plausible argument that the writing is not really integrated, and the alleged parol term can be reconciled with it
e. Determining the question of integration
i. Many modern courts recognize that a strict and invariable four corners approach may disregard contextual evidence that is helpful in deciding intent to integrate
1. They realize that even when a writing appears at face value to be comprehensive, inquiry into the context in which it was written may dispel this impression
ii. Even if the writing seems clear and unambiguous on its face, the contextual approach assumes that written words do not have a constant, immutable meaning, but that the context in which the words were used could color their meaning
iii. Even courts that are generally receptive to extrinsic evidence may refuse to consider it where the intent to integrate is strongly expressed in the writing, particularly where the writing contains a merger clause that expresses the intent to integrated
iv. When an apparently integrated agreement does not contain the term that was allegedly agree to, one of the key questions in determining integration under the contextual approach is to ask whether the circumstances of an explanation of why the term may not have been included in the writing
1. Was the term one that might naturally be omitted from the writing?
v. It is still common to find that courts rely very heavily on the four corners of the writing in deciding integration
vi. No matter how firmly the parties may have intended the writing to be a full and final expression of their agreement, if a term of the writing is unclear or ambiguous, the writing cannot be treated as an integration of that term
1. If extrinsic evidence is available to clarify the indefiniteness, that is the best means of ascertaining the parties’ intended meaning
f. The Collateral Agreement Rule
i. The gist of the rule is that even where a contract is integrated, if the parol agreement is sufficiently distinct from the scope of the writing, it can be seen as a different contract, related to but separate from the intraged written agreement
ii. If so, evidence of this collateral agreement is not barred by the parol evidence rule
iii. Even if the alleged parol agreement relates to the same transaction as the writing, if it is self-contained and distinct enough to be seen as a collateral agreement, the parties may not have intended it to be covered by the integrated writing
1. Evidence of the collateral agreement may therefore be admitted
2. The requirement of consistency applies even where the parol agreement is found to be collateral
g. Exceptions to the Parol Evidence Rule
i. The exception relating to the validity or voidability of the contract
1. There is a well recognized exception to the rule that permits the introduction of parol evidence to show fraud, duress, illegality, mistake, and other bases for invalidating or avoiding the contract
2. The parol evidence rule is meant to protect the terms of a valid recorded contract but should not bar evidence that goes to the very validity of the agreement
3. A court may allow the fraud exception even where the victim of the fraud specifically affirms in the written contract that it has not relied on any misrepresentations made outside the writing
4. In some circumstances a party who succeeds in having the parol evidence admitted under the fraud exception to the parol evidence rule could later have a problem convincing the fact finder that his reliance on the misrepresentation was justifiable
a. A party who executes a writing that omits a material representation may be held not to have been justified in relying on a representation that was not included in the writing, especially if the writing contains a merger clause and states that no representations have been made apart from those contained in the writing
5. This expectation creates the risk that the parol evidence tendered to show mistake or misconduct may itself be perjured
ii. The False Recital Exception
1. Parol evidence is also admissible to show that a fact recited in a writing is false
iii. The Condition Precedent Exception
1. Permits parol evidence to be admitted to show that the agreement was subject to a condition
2. The rationale has some affinity to one of the rationales for the exception for fraud and other bases of invalidity and avoidability
a. If a contract is subject to a condition, the contract becomes a nullity if the condition is not satisfied
3. Unlike the fraud exception, this exception is qualified by the requirement that the condition precedent cannot be contradictory to the express terms of the recorded contract
a. However, the contradiction must be clearly apparent
h. The writing must have been adopted by both parties
i. It need not be signed by them as long as it is shown to be a mutual document
ii. A memorandum written by only one of the parties and not disseminated to the other does not bring the rule into effect
1. To invoke the parol evidence rule, a writing must therefore have qualities beyond those needed to satisfy the statute of frauds
i. The rule provides that to the extent that the parties execute a writing that is and is intended to be a final expression of their agreement, no parol evidence may be admitted to supplement, explain, or contradict it
i. However, to the extent that the writing is not a final and complete expression of agreement, consistent, but not contradictory, parol evidence may be admitted to supplement or explain those parts of it that have not been finally expressed
j. The parol evidence rule allows any contemporaneous writings to be admitted
k. The parol evidence rule does not affect evidence of either oral or written agreements claimed to have been made after the execution of the writing
i. These would be modifications, which are subject to their own particular rules but it is not affected by the parol evidence rule
ii. However, parties may wish to avoid disputes over possible future allegations of oral modifications and may insert a no oral modification clause in writing, stating that no modification will be finding unless written and signed by both parties
1. Such clauses are difficult to enforce because courts do not usually consider that the parties can effectively restrict in advance their right to modify orally
2. UCC does expressly recognize the effectiveness of no oral modification clauses in sales of goods
a. However, the rule provides that even if the later oral modification is ineffective because the original contract requires written modification, the attempt at oral modification may still operate as a waiver of rights under the original contract
l. The rule does not absolutely bar all parol evidence
i. The purpose of the rule is to exclude presumptively irrelevant or concocted testimony
m. The parol evidence rule impacts interpretation by restricting evidence extrinsic to the written contract, but interpretation, often in the light of that very extrinsic evidence must be used to decide whether and to what extent the writing should have the effect of excluding the extrinsic evidence
n. The relationship between the parol evidence rule and interpretation
i. The parol evidence rule is closely intertwined with the process of interpretation
ii. Where the agreement has been recorded, the parol evidence rule qualifies what was discussed in Chapter 10 by placing controls on recourse to this extrinsic evidence
iii. In short, it restricts the extent to which some contextual evidence may be considered in deciding what the parties intended in entering the contract
iv. The impact of the parol evidence rule on the contextual evidence used to interpret the contract depends both on the completeness and clarity of the written record of agreement and on the quality of the contextual evidence
v. Courts try to strike a balance between the parties’ reasonable expectations that arise from the language of the written contract and their reasonable expectations that arise from the context in which that written contract was formed
o. A basic statement of the rationale and content of the rule
i. The parol evidence rule is based on the principle that when the parties record their agreement in writing, they often intend the written record to be the final expression of their agreement
ii. They intend it to supersede anything that might have been proposed, discussed, or agreed to prior to execution of the writing but not ultimately recorded in it
p. The meaning of parol
i. Means “a word” - more particularly a spoken or oral word
ii. It extends to written terms as well under some circumstances
iii. The rule covers both oral and written terms allegedly agreed to prior to execution of the written contract, but not incorporated into the final written contract
iv. It also covers terms allegedly agreed to orally at the time of the written contract, but not incorporated into the written contract
q. Terms allegedly agreed to prior to the written contract
i. The parol evidence rule covers evidence of an alleged term not incorporated into the final written agreement, but claimed by one of the parties to have been agreed to, either in writing or orally, at some time before the execution of the recorded agreement
ii. The rationale for filtering such evidence through the parol evidence rule is that an allegation of prior consensus on an oral term is suspect when the oral term is not incorporated into the writing executed for the purpose of memorializing the agreement
iii. Its absence from the writing suggests either that it is a complete fabrication by Buyer, or even if it was agreed to, that the parties intended to supersede it by the written term
iv. The evidence should be evaluated with special care by the judge before it is admitted for the fact finder's consideration
r. Terms allegedly agree to contemporaneously with the written contract
i. It covers only evidence of oral agreement made contemporaneously with the final writing
ii. The bar on evidence of contemporaneous oral agreement does not extend to evidence of contemporaneous written agreement
1. The existence of a writing is more reliable evidence of agreement than oral testimony
2. A contract need not be contained in a single document, so that where there are contemporaneous writings, it may not be clear that one of them was intended to supersede the other
s. A closer look at the purpose and premise of the parol evidence rule
i. The primary purpose of the parol evidence rule is to control the jury’s decision making
ii. A secondary justification for the rule is that it promotes efficiency in the conduct of litigation
iii. The existence of the rule may help promote transactional efficiency
1. Because it exists, parties are more likely to make an effort to record their agreement fully and accurately
iv. The rule has the potential of producing injustice by preventing a party from proving what was actually agreed
1. A firm rule is more efficient at keeping out undesirable evidence but is also more likely to exclude legitimate evidence
2. A more flexible rule allows the court greater discretion in evaluating and determining the reliability of evidence, but it weakens the protection against undesirable evidence and detracts from the certainty and clarity of the law
t. Even where the agreement is not fully integrated, parol evidence cannot be admitted if it is inconsistent with, and cannot be reconciled with, what has been written
u. The effect of the rule on evidence of course of performance, course of dealing, and trade usage
i. In most cases course of performance can be disposed of easily because it is typically not parol evidence
1. In most situations any course of performance only takes place after the written contract has been executed
ii. Course of dealing is, by definition, something that occurs prior to the contract and trade usage exists prior and contemporaneously with it
1. Therefore, a court could treat evidence of course of dealing or trade usage as a form of parol evidence and could exclude it if the agreement is integrated or, even if not, if it cannot be reconciled with the written terms
2. However, course of dealing and trade usage differ in an important respect from the evidence of a party on the discussions that led to the alleged parol agreement
a. A course of dealing or trade usage can be established by more reliable objective evidence of mutual conduct or accepted custom
b. Courts are therefore more likely to admit evidence of course of dealing and trade usage
iii. UCC specifically permits an otherwise integrated agreement to be supplemented by evidence of course of dealing and trade usage
1. UCC makes it clear that this type of contextual evidence should be admitted even where the writing is intended as a final expression of agreement
v. Really a rule of evidence, not as much a substantial rule of contracts
w. But thought of as a contracts topic
x. Very easy to confuse the parol evidence rule with the statute of frauds
i. SF is about whether the agreement is in writing to be enforced
ii. Parol evidence is a question of what evidence the jury can consider when interpreting the agreement
y. Extrinsic evidence = parol evidence
z. We presume that an agreement in writing is the best evidence of the final expression of the agreement
aa. Have a writing, that expresses the final terms of the parties, and is integrated is the best evidence of the final expression of the agreement
ab. Integrated just means the final agreement
ac. Partial and full integration refer to the final agreement
i. Just because it is partial doesn’t mean that it isn’t final
ii. They have to do with the scope of the agreement
ad. Merger/integration clauses
i. Clauses that state the contract is a complete agreement, found in a contract
ae. Issues to consider
i. Is there a writing? Is it integrated?
ii. Is one party trying to introduce evidence of something said or written prior to or contemporaneous with the writing, or afterwards?
iii. Is the evidence being offered to prove what was actually agreed to? (i.e., a term of the agreement)
1. Does it change or contradict the terms of the writing? (not admissible)
2. Does it add consistent terms that don’t contradict the writing?
a. Admissible if K is partially integrated; not if completely/fully integrated
b. K = partially integrated if PE “might naturally be omitted”  (Restatement) or “certainly would have been included” (UCC)
3. Does it just explain the meaning of the writing? (generally admissible)
af. If the agreement is not integrated, the parol evidence rule doesn’t really come up
i. Everything is admissible if it is not integrated
ag. Plays a role when the document is fully/completely integrated or partially integrated
i. If it is fully/completely integrated
1. Parol evidence just explains meaning of terms
ii. If it is partially integrated
1. Parol evidence adds consistent terms that don’t contradict
2. Parol evidence just explains meaning of terms
ah. Issue: is the writing integrated?
i. Four corners approach (minority rule)
1. Look only at K language to determine if K = integrated
2. Merger clause = sufficient but not necessary to prove integration
ii. Contextual approach (majority rule)
1. Can look to extrinsic/parol evidence to determine if K = integrated
2. Existence of merger clause = probative but not conclusive re: integration
ai. Parol evidence v. extrinsic evidence
i. Parol evidence = extrinsic evidence
ii. Extrinsic evidence, if consistent with the terms of the writing, may generally be used to supplement a completely integrated writing. E.g.:
1. Course of dealing
2. Trade usage
iii. May not be used to contradict writing
aj. Issue: assuming K = integrated, can PE be used to explain the meaning of the term?
i. Look at his graph from slides
ak. Exceptions to the parol evidence rule
i. To establish a ground for invalidating a contract
ii. To correct false recitals
iii. To correct clerical errors
iv. To establish a condition precedent to the contract
v. Note: these are all situations where the evidence is not being offered to prove the terms of the agreement, but rather something else
9. The Judicial Regulation of Improper Bargaining and of Violations of Law and Public Policy
a. The possibility that a court might refuse to enforce a genuinely consensual contract creates tension between the contractual policies of freedom of contract and assent and the other public policy that is implicated in the transaction
b. Objective test
i. The principal purpose of the objective test is therefore the protection of reasonable expectations
1. The law does not require a genuine subjective meeting of the minds
2. The focus is on apparent assent, as it would reasonably be perceived by one party from the manifested words and actions of the other
ii. All the doctrines are safety valves for the objective test, so that it cannot be used as a tool of oppression, deceit, or advantage-taking
c. Remedy
i. Avoidance and restitution
1. A contract induced by improper bargaining is voidable
2. A voidable contract is a valid contract that remains fully effective unless the aggrieved party elects to exercise the right to terminate it
3. When a contract is avoided, the general rule is that both parties are entitled to restitution because it would unjustly enrich a party to retain a benefit under an avoided contract
ii. Adjustment of the Terms of the Contract to Correct the Consequences of Improper Bargaining
1. If the aggrieved party decides not to avoid the contract, but the other party’s improper bargaining resulted in terms that are unfair, the aggrieved party may ask the court to enforce the contract after removing its unfair aspects
2. Offending terms may be removed entirely or may just be altered to eliminate their unfair effect
iii. Damages
1. Restitutionary damages are available where a contract is avoided
2. If the aggrieved party elects not to avoid the contract, there may be the possibility of compensatory damages to remedy the effects of the improper bargaining
d. These doctrines allow the court to go behind the apparent manifestation of assent to examine the bargaining conduct of one of the parties and to determine whether the conduct exceeded acceptable bounds
i. There is nothing inherently wrong in the resourceful use of superior information, clever sales techniques, and the exploitation of market advantage
e. Misrepresentation: an assertion not in accord with the facts; it is a factually incorrect representation made by one of the parties at the time of contract
i. Fraudulent misrepresentation: an assertion made with knowledge that it is false (that is, a deliberate lie) and with the intention of inducing the other party’s agreement
1. For fraudulent misrepresentation to arise, a party must have made a false representation of fact with knowledge of its falsity and with intent to induce the other party to enter the contract; the other party must have relied on it justifiably to his injury
a. Fact, opinion, prediction, and promise
i. Fact: something that has existence - an objectively ascertainable reality
1. The general rule is that only a misrepresentation of fact constitutes fraud
2. In some circumstances a dishonest opinion or a false promise can constitute a fraudulent misrepresentation
ii. Opinion
1. Contemporary courts recognize that it is not always possible to make a clear distinction between fact and opinion because most opinions have a factual basis
2. The fact-based opinion constitutes a misrepresentation if the party expressing it knows that it is not supported by the facts on which it is based or if he recklessly makes the statement knowing that he has no clue about the facts on which it is based
3. Where the opinion of one of the parties is a decisive factor in inducing the other to enter the transaction, the misrepresentation of that opinion goes to the heart of the contract
iii. Prediction
1. A future prediction is not a misrepresentation of an existing fact but an opinion about what might come to pass after the contract has been executed
2. It is really no different conceptually than an opinion, and should be approached in the same way
3. If the prediction is based on facts that are known at the time of contracting, it must be an honest assessment of how those facts will lead to the predicted result
iv. Promise
1. A promise of future performance is not a representation of fact, but an expression of intent
2. If it dishonestly represents that state of mind, it could qualify as a fraudulent misrepresentation
3. It can be very difficult to distinguish a mere breach of contract from a fraudulent misrepresentation of intent
4. Must prove that at the time the contract was made, the party making the promise intended not to keep it
b. Types of Fraudulent Misrepresentation: Affirmative Statements, Concealment, and Nondisclosure
i. Affirmative false statement
1. An affirmative false statement is the most direct and easily identifiable type of fraudulent misrepresentation
ii. Concealment
1. Deliberate conduct to hide a fact is also an affirmative act
2. Although it may not involve any verbal lie, it is just as dishonest and morally reprehensible
iii. Nondisclosure (Silence)
1. Restatement
a. Nondisclosure amounts to an assertion that a fact does not exist where the party knows that disclosure of the fact is necessary to correct a previous assertion, or where there is a relationship of trust between the parties
b. Also requires disclosure where the party knows that it is necessary to correct the other party’s mistake as to a basic assumption of the contract, and nondisclosure would violate the duty of good faith and fair dealing
2. Two significant factors that may be relevant are whether the information should be treated as the property of the party who possess it and whether the information is readily available on diligent inquiry
3. Even if a party would not have a duty to disclose a fact and would be entitled to keep silent about it, if the other party asks a direct question relating to that fact, failure to answer it truthfully would constitute affirmative fraud
4. Under some circumstances, a person can commit fraud by keeping silent and failing to disclose a fact
5. A party may use the advantage of superior information, and owes no duty to the other to reveal facts that motivate her to enter the transaction or that make it particularly attractive to her
6. Under some circumstances, though, honesty and fair dealing require disclosure
c. Materiality
i. The best approach is to recognize that materiality is commonly identified as an element of fraud but that some courts, following the Restatement formulation underplay it or do not articulate it as a requirement
1. However, even in those cases, some attention is commonly given to materiality in the opinion, either in the overall analysis or in addressing the question of justifiable inducement
ii. A misrepresentation is material if it substantially contributes to a party’s decision to enter the transaction
iii. It must relate to a fact that is important or central enough to the bargain that it is reasonably likely to have had a significant influence on the party’s decision to manifest assent to the transaction
iv. Many courts specifically list materiality as one of the elements of fraud
v. However, Restatement do not require the victim of fraud to prove materiality
1. They confine the need to establish materiality to negligent or innocent misrepresentations
vi. Even if materiality is not identified as a separate element of fraud, the importance of the misrepresented fact inevitably feature isn't the analysis of justifiable inducement
d. Justifiable Inducement
i. There must be a causal link between the fraud and the contract - that is, the fraud must have motivated the victim to enter the contract or to enter it on the terms that were agreed
ii. If the victim would have entered the contract on those terms anyways had she known the truth, or if the victim was not justified in relying on the misrepresentation, she is not entitled to relief
iii. To determine if the plaintiff was justified in relying on the fraudulent misrepresentation, the court must evaluate the impact of the false fact on the victim’s state of mind
1. Although the law tends to favor an objective test in most situations, public policy dictates a less objective standard where fraud is involved
2. The result in most cases is a blend of objective and subjective considerations
iv. Courts are more likely to impose a tougher standard of reasonable inquiry on the victim where the fraud lies in failure to disclose facts
e. Injury and Remedy
i. Courts commonly require, as a final element of fraud, that the victim must have been injured
ii. Injury is easy to see if misrepresentation caused the victim to overpay for the contractual performance - that is, that the performance is valueless or less valuable than it would have been had the representation been true
iii. However, sometimes the precise economic injury is more difficult to ascertain
1. The fact that there may be no measurable economic loss does not inevitably mean that there is no injury
2. The injury could be simply in the fact that the victim finds herself in a contract that is completely different from what she expected and wanted
iv. The alternative remedies available for fraud allow a court to give relief whether or not actual economic loss resulted from the fraud
1. Even if there is no economic loss, a victim who does not desire the contract because of the misrepresentation is entitled to avoid it - to claim rescission
2. Upon rescission, a claim for restitution arises in favor of a party who has performed in whole or in party
3. In the absence of a contract, there is no basis for retaining a benefit given under the contract, so principles of UE require that benefit to be returned
2. If a fraudulent assertion is proved to have been made, the remaining prerequisites for relief are comparatively lenient
3. To qualify as fraudulent, a misrepresentation must be made with deliberate dishonest intent
4. The most common type of fraud, called fraud in the inducement, is a fraudulent misrepresentation concerning a fact that forms the basis of the contract, giving the party to whom it is made a false incentive to enter it
a. Generally treated as rendering the contract voidable
5. A less common type of fraud, fraud in the factum, is a misrepresentation relating to the nature or effect of a document to be signed (for example, persuading someone to sign an order for goods by asserting that it is merely a request for a catalog)
a. Generally treated as voiding the contract completely
6. A guilty state of mind - knowledge of falsity and intent to mislead - is the essence of fraud
a. In defining knowledge of falsity, Restement covers not only an assertion made with the actual knowledge that it is not in accord with the facts but also an assertion made without confidence in its truth or without a known basis in fact
b. This means that there is some blurring of the line between fraudulent and negligent misrepresentation, because reckless disregard for the truth or an extreme degree of negligence in ascertaining information before making an assertion may qualify as fraud
ii. Negligent misrepresentation or innocent misrepresentation: the misrepresentation is not a deliberate lie, but reflects a genuine, albeit erroneous, belief by the party making the assertion
1. A misrepresentation made without the deliberate intent to mislead is classified either as negligent or innocent
a. A misrepresentation is negligent if the person making it failed to act with reasonable care in ascertaining and communicating the truth, but it is innocent if no such duty was breached
b. These both permit avoidance if they are material and have induced justifiable reliance
2. An innocent or negligent misrepresentation gives grounds for relief only if it relates to a fact central to the transaction and the party making the misrepresentation knew or had reason to know if its importance
a. It follows from this that the test of justifiable reliance is correspondingly strengthened, because materiality to the victim is seen from the reasonable perspective of the other
b. To the extent that the party making the misrepresentation is less culpable, one would expect a stronger showing of the importance of the misrepresentation and the victim’s reasonable reliance
c. Parol evidence relating to a non fraudulent misrepresentation is excluded by the parol evidence rule if the writing is integrated or the term is inconsistent with a partially integrated writing
3. A negligent or innocent misrepresentation is not as morally reprehensible and may not entirely defeat the perpreatrao’s reliance interest
iii. The application of the Parol Evidence rule to Misrepresentations made outside a written contract
1. When a contract is recorded on paper or electronically, the misrepresentation may be in the writing
a. If so, the victim of the misrepresentation must prove the falsity of the representation by adducing evidence of facts extrinsic to the writing
b. The parol evidence rule does not bar this extrinsic evidence because it is not parol evidence
i. It is offered not to prove a term allegedly agreed to outside the writing but rather to prove that a fact represented in the writing is wrong
2. However, the parol evidence rule does apply where the misrepresentation is not included in the writing but was allegedly made orally before or at the time of execution of the written contract, or was made in a prior written communication 
a. The policy of shielding the factfinder from suspect and unreliable parol evidence is usually outweighed by the policy of protecting a party from dishonesty
b. Although the court may admit the evidence of the alleged parol misrepresentation, the plaintiff may still not be able to win on the fraud claim because the omission of the misrepresentation from the writing could lead to the conclusion that the plaintiff was not justified in relying on it, thereby failing to satisfy that element of fraud
3. A negligent or innocent misrepresentation is not as morally indefensible as a fraudulent one, and is not covered by the exception to the parol evidence rule
f. Duress
i. A person’s free will can be undermined by unfair pressure short of physical compulsion or a threat of looming personal injury
ii. An illegitimate threat to proprietary or economic interests (sometimes referred to as economic duress) is accepted in modern cases as a basis for relief
iii. Did the victim have no reasonable alternative but to agree?
iv. One of the parties must make a threat; the threat must be improper; and it must induce the apparent assent, in that it leaves the victim no reasonable alternative but to agree
v. The Threat
1. A threat may be defined as an indication of intent to do or refrain from doing something so as to inflict some harm, loss, injury, or other undesirable consequences that would have an adverse effect on the victim’s person or personal or economic interests
2. The presence of an implied threat is determined by interpretation in the usual way taking into account the circumstances of the relationship between the parties
3. The threat may be either to take positive action or to refrain from acting, and the harm may consist of any adverse consequences sufficient to overcome the victim’s resistance to the contract
4. A threat could even be implicit in the transaction when one party knows that the other will suffer undesirable consequences if the contract is not made, and uses this knowledge to take unfair advantage of the other’s need
5. Because relief for duress is premised on wrongful coercion by one of the contracting parties, that party must usually be responsible for the threat
6. If the threat is made by a nonparty, the victim cannot normally avoid the contract unless the other party is implicated in the threat or knowingly took advantage of it
a. Outside pressure should not readily defeat the legitimate expectations of an innocent party who relied on the transaction in good faith and without knowledge of the threat
vi. Impropriety - when is a threat improper?
1. Modern law tends to take a broad view of impropriety, so that it could include any threatened behavior that goes beyond the legitimate rights of the party applying the pressure, or that constitutes an abuse of those rights
a. This would include, for example, a threat to engage in vexatious litigation, to withhold a performance or property to which the victim is entitled to disclose information that would embarrass the victim, or otherwise to do something spiteful or vexatious purely for the sake of hurting the victim
vii. Inducement
1. Although it has an objective element, it also takes the subjective attributes of the victim into account, recognizing that a bully should not be able to enforce a contract merely because the victim is easily intimidated
2. The inquiry is whether, under all the circumstances, the duress substantially overcame the free will of this party, leaving him no reasonable alternative but to acquiesce
3. An alternative is only reasonable if it is feasible and practical means of evading the consequences of the threat
4. If it would be unduly burdensome or risky, or would not likely avoid the threatened consequences, the victim cannot be said to have had a reasonable alternative to manifesting assent
viii. Remedy
1. Because duress doctrine is designed to protect the victim, the more common and logical approach is to treat the contract as voidable at the victim's election
2. The victim may choose to abide by the contract despite the duress, or may decide to avoid it, claim restitution of any benefit conferred, and tender restoration of any benefit received
3. There are circumstances in which courts will allow retention of the contract subject to an adjustment of its terms
g. Duress in the Modification of an Existing Contract
i. Consideration Doctrine
1. A promise by one party to increase or enhance his performance under a contract is not binding unless it is supported by new consideration given by the other
2. Under common law, an agreement to modify a contract is not valid unless both parties have suffered some new detriment under the modification
3. The preexisting duty rule can serve as a means of refusing enforcement of a coerced modification
ii. Common Law Duress Doctrine in Relation to Modifications
1. The modification should be upheld if it was fairly bargained, but it should be avoided if the one party’s assent to provide increased compensation was induced by the other’s improper threat to otherwise withhold his promised performance
2. The distinction between a fair modification and an extortionate one is not always self-evidence, but involves a careful evaluation of the motivation and business justification of the demand, the commercial expectations and practices, the force with which the demand is asserted, and the pressures to which the acquiescing party is subject
iii. Modification Under UCC Article 2
1. UCC states specifically that the modification of a contract for the sale of goods does not need consideration to be binding
2. Although consideration is not needed, a party cannot use bad faith to escape performance on the original contract terms, and that the modification must meet the test of good faith
3. The extortion of a modification without legitimatie commercial reason is ineffective as a violation of the duty of good faith
iv. The Enforcement of Modifications Despite an Absence of Consideration
1. Restatement recognizes two situations in which a modification may be enforced despite the absence of consideration
a. When the party benefited by the promise of modification has acted to her detriment in reliance on it, under circumstances in which it would be unjust to refuse enforcement
b. When the modification was motivated by unforeseen supervening difficulties
i. That is, where a change in circumstances so alters a basic assumption of the contract, that the performance of the party seeing the modification becomes more burdensome than originally expected
h. Undue Influence
i. Deals with situations in which duress was not present but one of the parties had a particularly strong influence over the other and abused this position of dominance to persuade the subservient party to enter a disadvantageous contract
ii. While duress provides relief to one whose apparent assent has been induced by an unlawful threat, undue influence is concerned with cases of abuse of trust
iii. Undue influence makes the contract voidable at the instance of the victim
iv. To obtain relief for undue influence, the victim must establish three elements:
1. That a relationship of trust and dependency existed between the victim and the other party
2. That this relationship gave the other party dominance over the victim and imposed on him the duty not to act contrary to the victim’s interests
3. That the dominant party abused this position by unfairly persuading the victim to enter a contract adverse to the victim’s interests
i. Unconscionability
i. Duress does not cover situations in which there is no threat, express or implied
ii. Unconscionability is most commonly associated with consumer transactions in which a relatively large and powerful corporation supplied a standard form contract that is signed by a consumer with little or no opportunity to negotiate its terms
iii. However, it is important to take note of two points
1. A contract is not unconscionable merely because it is on standard terms drafted by an economically powerful party
2. The doctrine is not confined to consumer transactions
iv. UCC adopted the doctrine as a general rule, applicable to all contracts for the sale of goods
v. Elements of Unconscionability
1. Universal two-part test of unconscionability:
a. Unfairness in the bargaining process is called procedural unconscionability, and unfairness in the resulting contract is called substantive unconscionability
b. Courts generally require that both elements must be satisfied for a finding of unconscionability
i. However, courts have held that where one of these elements is present in a significant degree, the other need not be established
c. Both elements are always needed, but in some transactions a powerful showing of one of the elements will allow the court to make an assumption, without much concrete proof that the other must be present as well
2. Procedural Unconscionability
a. Allows the court to deal with pressure, deception, or unfair persuasion that does not fit into the more exacting requirements of duress, fraud, or undue influence
b. Mere disparity of bargaining power is not enough to make a contract procedurally unconscionable
c. The key is not whether one party was more powerful, sophisticated, or knowledgeable than the other but whether it abused its power to impose its will on the other party
d. These are contracts of adhesion because the weaker party is seen as adhering without choice to terms dictated by the stronger
e. A contract does not become adhesive or unconscionable merely because of the parties has greater bargaining power
i. Some degree of procedural impropriety - an abuse of that power - should be present as well
3. Substantive Unconscionability
a. There is a close relationship of cause and effect between the procedural and substantive elements:
i. By engaging in unconscionable conduct during formation, one of the parties has been able to impose a substantively unconscionable contract or contract term on the other
b. Unless this unfortunate state of affairs was caused by the behavior that qualifies as procedurally unconscionable, the parties should both be held to their manifested agreement
c. Most commonly, a contract is substantively unconscionable when its terms are harsh, unfair, or unduly favourable to one of the parties
d. It is possible for substantive unconscionability to be present even when the contract appears fair and reasonable from an objective standpoint
4. UCC and Restatement simply acknowledge that the court has the power to refuse enforcement of an unconscionable contract or to adjust the contract by removing or modifying the unconscionable provision
a. Neither section attempts to say what constitutes unconscionability
5. The basic test is whether, in the context of the commercial background and transactional circumstances, the contract or term is so one-sided as to be unconscionable
6. Aims to prevent the oppression and unfair surprise but not the disturbance of the allocation of risks because of superior bargaining power
7. Restatement adds that gross inequality of bargaining power may satisfy the requirement of unconscionability if combined with substantively unfair terms
a. Also adds some indicia of oppressive bargaining, such as some degree of deception or compulsion, or an awareness by a dominant party of infirmity, ignorance, or lack of understanding on the part of the other
vi. The Remedy for Unconscionability
1. UCC and the Restatement leave it to the discretion of the court to devise the most appropriate response to an unconscionable contract or term
2. The court is influenced, but not bound, by what relief the victim requests
a. Could be refusing the contract
b. Enforce the basic bargain but to change its terms to eliminate its unconscionable aspects
c. Severing the unconscionable part
i. Court considers factors such as the degree to which the term was imposed without meaningful choice, the form of relief requested by the victim, and the impact that the change will have on the basis of the parties’ bargain
d. Altering the terms
3. Courts want to interfere as little as possible with the contract’s terms
vii. Courts are careful in using the doctrine of unconscionability
j. Unconscionability and Adhesion in Standard Contracts
i. A contract is described as a contract of adhesion where one of the parties has the market power to refuse to contract except on nonnegotiable terms, and the other has no choice but to adhere to the terms if he wants the contract
ii. Adhesion is more likely to be present if there is no competing provider who will contract on different terms, especially if the desired object of the contract is not a luxury
iii. Few, if any, courts would be willing to go so far as to say that it is per se unconscionable for a party to insist on contracting on non-negotiable standard terms that it drafted to protect its own interests
iv. Terms made available only after the contract has been entered
1. Where adhesive standard terms are made available only after the contract has been entered, a court may find that the delay in transmitting the terms is procedurally unconscionable
2. If the terms are reasonably to be expected and the non drafting party had reasonable notice that the contract was subject to standard terms, the delay in transmitting the terms may not be procedurally unconscionable
v. Arbitration Provisions
1. A court should uphold a standard arbitration agreement unless the party challenging it can show grounds to invalidate it under principles of contract law
2. Duty to read is usually enforced unless the party can show that the provision was not adequately brought to this notice or reasonably expected
3. Courts recognize that in the employment context, where a prospective employee is required to agree to an arbitration agreement as a condition of being hired, the contract is commonly adhesive
a. However, this is not in itself enough to constitute procedural unconscionability if there is no indication of oppression or surprise in the bargaining context
4. A court is likely to react to a challenge to an arbitration provision with more sympathy where the overall circumstances show overreaching by the dominant party in the imposition of an adhesive and unfair one-sided contract
k. Policing Contracts for Illegality or Contravention of Public Policy
i. The issue here is not that one of the parties dealt wrongly with the other or that one party’s assent is deficient, but that the contract is forbidden or does some damage to the public good
ii. A contract is illegal if it contravenes a statute or a rule of common law
iii. A contract violates public policy, where there is no rule of law that forbids the contract, but the contract so harms the public interest that it should not be recognized as valid
1. Here, a court would invoke its discretionary power to refuse to enforce the contract
iv. The principal difference between an illegal contract and one that violates public policy therefore lies in the degree to which a court uses its discretion to avoid the contract
v. The claim of illegality or a violation of public policy is made by one of the parties who seeks to escape an obligation arising out of the contract
vi. Where a contract directly violates a rule of law, or its harm to society is serious enough, a court is most unlikely to enforce it under any circumstances
1. Such a contract is more correctly characterized as void rather than voidable
vii. The same is often true where the parties are joint perpetrators of the offense and it cannot be said that one used the illegal contract to victimize the other
viii. The treatment of a contract that is illegal or contrary to public policy depends on the nature and gravity of the violation, the goals of the law or public policy, and the extent to which the impropriety permeates the contract
ix. Illegal contracts
1. There is a difference between illegality and criminality, and not all illegal contracts are criminal
2. For the purposes of contract law, we are not concerned with whether the transaction attracts criminal penalties
3. In Pari Delicto Rule
a. Where the parties share the guilt of having entered an illegal contract, the in pari delicto rule holds that the court will keep aloof from the dispute and will not intervene to help either party
b. The rule creates and affirmative defense to a claim based on the illegal contract; that is, the party who is sued on the contract may raise the rule as a defense to the suit
c. Not as straightforward as it sounds
i. Although it refers to equal guilt, it really means that the guilt of the party seeking relief must be equal to or greater than that of the other party
ii. Although it is sometimes possible to assign greater fault to one of the parties, it is not always easy to do this
iii. The rule does not simply depend on an evaluation of the relative guilt of the parties
1. The weighing of the relative gilt of the parties is just one aspect of a broader inquiry into the circumstances of the transaction, the relationship of the parties and their motivations, the protection of htep public interest, and the furtherance of the public policy served by the law
d. The rule is a starting premise from which the court may depart to the extent that it considers that the equites between the parties, the policy of the law, and the public interest so demand
4. Restitution Where an Illegal Contract is Avoided
a. A court may apply the in pari delicto rule where a party does not claim enforcement of the contract but concedes it is illegal and asks for restitution of a benefit that he conferred on the other party under the contract
b. The equities usually favor the plaintiff more strongly where restitution is claimed because of the defendant’s unjust enrichment
x. Contracts Contrary to Public Policy
1. A decision on whether or not to enforce a contract that offends public policy involves a balancing of policy concerns and of the equities between the parties
2. If the harm to the public interest outweighs the benefit of enforcement to the public and the parties, enforcement must be refused
3. Most courts are cautious about identifying public policy that does not have a firm base in statute or precedent, because this often amounts to judicial policymaking
4. Disclaimers of Liability
a. A disclaimer of liability for wrongful conduct pits the policy of freedom of contract against the tort policy of holding a tortfeasor accountable for injury caused by his actions and of deterring wrongful conduct
b. The policy of freedom of contract calls for the enforcement of a freely bargained consensual agreement, but the tort policy of accountability disfavors an agreement that absolves a tortfeasor in advance from liability for future conduct
c. The court examines the disclaimer itself to decide if its enforcement serves the policies of contract law
i. Adhesion is a relevant consideration here, and a court is less likely to uphold a disclaimer if it was imposed on the injured party
ii. In addition, courts insist that the language of the disclaimer must be explicit and must clearly show the intent to exonerate the party from liability
5. Noncompetition Agreements
a. Non-compete agreements may be invalidated completely on public policy grounds, but they are often adjusted by the court to eliminate the violation of public policy
b. There is a long established public policy against agreements that stifle competition or that restrict a person’s freedom to earn a livelihood by full participation in the market
c. Courts apply the policy when a contract unduly hampers competition or improperly restricts the ability of a party to work
d. Courts are more willing to uphold a noncompetition clause that bars the seller of a business from competing with it for a reasonable period and in a reasonable area
e. Courts are most resistant to enforcing non competition agreements against employees
f. In some states, non competition agreements in employment contracts are completely invalidated by statute
g. For the most part, a covenant not to compete is not per se invalid, but the court assesses its impact on competition and on the interests of the party who is restrained
l. Nature of the Claim
i. Fraud in the execution (fraud in the factum)
1. Renders contract void ab initio
ii. Fraud (aka misrepresentation) in the inducement
1. Renders conduct voidable at the election of the aggrieved party
2. Much more common
m. Categorizing Misrepresentation
i. By level of scienter (aka mental state)
1. Fraudulent (intentional) misrepresentation = fraud
2. Negligent misrepresentation
3. Innocent misrepresentation
ii. By nature of the act/omission:
1. Affirmative misrepresentation
2. Concealment
3. Nondisclosure
4. Note: misrepresentation can occur through words (express) or actions (implied)
n. Restatement: when a misrepresentation makes a contract voidable
i. If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient
o. Elements of misrepresentation based on level of scienter - Restatement
i. Fraudulent
1. Assertion not in accord with the facts
2. Actual knowledge of falsity or no confidence in its truth & intention to induce assent (=intentional)
3. Misrepresentation needs to be about a material fact?
4. Other party justifiably relied on misrepresentation
ii. Negligent
1. Assertion not in accord with the facts
2. Should have known/had reason to know of falisty (=negligent)
3. Misrepresentation about a material fact
4. Other party justifiably relied on misrepresentation
iii. Innocent
1. Assertion not in accord with the facts
2. Had no reason to know of falsity (=innocent)
3. Misrepresentation about a material fact
4. Other party justifiably relied on misrepresentation
p. Fact/Opinion - Restatement
i. To the extent that an assertion is one of opinions only, the recipient is not justified in relying on it unless the recipient:
1. Stands in such a relation of trust and confidence to the person whose opinion is asserted that the recipient is reasonable in relying on it; or
2. Reasonably believes that, as compared with himself, the person whose opinion is asserted has special skill, justment, or objectivity with respect to the subject matter; or
3. Is for some other special reason particularly susceptible to a misrepresentation of the type involved
ii. If it is reasonable to do so, the recipient of an assertion of a person’s opinion as to facts not disclosed and not otherwise known to the recipient may properly interpret it as an assertion
1. That the facts known to that person are not incompatible with the opinion; or
2. that he knows facts sufficient to justify him in forming it
iii. A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist if:
1. Disclosure is necessary to prevent a previous assertion from being a misrepresentation; or
2. Disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract, and nondisclosure amounts to a failure to act in good faith; or
3. The other person is entitled to know the fact because of a relation of trust and confidence between them
q. What counts as material?
i. Restatement - a misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so
r. What counts as justifiable reliance?
i. Information publicly available?
ii. Truth could have been ascertained with little effort?
iii. Reasonable person would have known to ask?
iv. Speaker made assurances to victim/led them on?
v. Victim acted in good faith?
s. Duress
i. If a conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the condicut is not effective as a manifestation of assent
1. Physical compulsion only
ii. If a party’s manifestation of assent is (a) induced by an (b) improper threat by the other party that (c) leaves the victim no reasonable alternative, the contract is voidable by the victim
1. Physical threat
2. Economic threat
iii. Elements
1. What constitutes an “improper” threat?
a. Threat vs. warning
i. Threat entails some agency by the person making it
b. Not just illegal acts, but also can be acts done in bad faith
c. If you are fully entitled to make a threat, it is not improper (think landlord threatening to evict a tenant)
2. When is there no reasonable alternative?
a. An objective standard
b. If it would be unduly burdensome for the victim, not reasonable 
3. How do we know if the duress induced the other party?
a. Much more of a subjective element
b. The threat doesn’t have to be the sole inducement, just need some connection
t. Undue Influence
i. Special relationship of trust
ii. One party was in a dominant position
iii. Dominant party abused this position by unfairly persuading the victim
iv. Special relation
1. Relationship where one party is vulnerable
2. Relationship of dependence where one party is justified in assuming that the other is looking out for his welfare
3. Fiduciary or quasi-fiduciary relationship where one party has superior:
a. Knowledge
b. Experience
c. Maturity
d. Strength 
v. How is UI different from legitimate persuasion
1. UI = persuasion which overcomes the will without convincing the judgment
2. UI = that kind of influence or supremacy of one mind over another
3. UI = persuasion that overcomes the will without convincing the judgment
4. UI should not be used as a pretext to avoid bad or improvident bargains
vi. Improper persuasion
1. Discussion of transaction at unusual/inappropriate time
2. Consummation of the transaction in an unusual place
3. Insistent demand that the business be finished at once
4. Extreme emphasis on consequences of delay
5. Use of multiple persuaders
6. Absence of advisors
7. Statements that there is not time to consult advisors
8. Victim is elderly, sick, emotionally fragile
vii. Third Party Conduct
1. Check out restatement sections for it
2. Whether or not duress coming from a third party matters depends on the facts
u. Unconscionability
i. If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result
ii. Requires showing of procedural and substantive unconscionability, sometimes according to a sliding scale
iii. Procedural unconscionability
1. The absence of meaningful choice
a. Gross bargaining power
b. No opportunity to understand what they were agreeing to
c. Terms hidden in a maize of fine print
2. Factors
a. Relating to the contract
i. Boilerplate terms that most people don’t read
ii. Important terms buried in fine print or other unfair surprise
iii. Legalese or difficult to understand terms
iv. Adhesion contract (presented on a take it or leave it basis); preprinted/standard form contract
b. Relating to the parties & bargaining process
i. Poor, illiterate, unsophisticated party
ii. No real time or opportunity or read/understand
iii. Little or no leverage to bargain/negotiate
iv. irregularities/overreaching/naughtiness in bargaining process
v. Gross inequality in bargaining power
iv. Substantive Unconscionability
1. Factors
a. Bargain that is such as no man in his sense and not under delusion would make on the one hand, and as no honest and fair man would accept on the other
b. Examples
i. Terms that shock the conscience
ii. Terms not just unfair but that are oppressive (add on clauses)
iii. Waiver of important rights (constitutional)
iv. Terms so unfair as to suggest defects in the bargaining process
v. Terms extremely favorable to one party for no good commercial reason
v. Remedies: Court has discretion to…
1. Refuse to enforce the contract as a whole if permeated by unconscionability
2. Sever the K and refuse to enforce any single unconscionable clause, group of clauses, or part of any clause
3. Blue pencil approach: strike out grammatically severabel words and phrases in order to avoid unconscionability
4. Refuse or limit remedies
a. Deny specific performance
b. Award restitution instead of damages
5. Re-write unconscionable clauses so as to avoid unconscionable results (reformation)
vi. Unconscionability arises very commonly with arbitration clauses
v. Illegality
i. You can't just look at contracts to determine if contracts are enforceable
1. Have to have some appreciation of the background laws
ii. Situations where the contract is actually against some established legal precedent
iii. In Pari Delicto (something like that, look in your notes)
1. When the parties are equally at fault for violating a statute when creating a contract, the courts will leave them to their own devices and won’t enforce the contract
2. No remedy awarded, won’t hear the case
3. It is important to look at what the purpose of the law is, and that might impact how the court views the contract, how the court enforces the contract, and any time of remedy (if any) awarded
4. Look at the relationship between the actual contract at issue and the public policy
a. Sometimes the agreement we are looking at to see if it is enforceable might not be the actual part of the hypo that the public policy is trying to influence
w. Public Policy
i. Contracts that are going against more general policies that are out there (not laws, statutes, common law, etc…)
x. Disclaimer of liability
i. Can think of gross negligence and reckless as the same in contracts
ii. You can’t disclaim liability for gross negligence or intentional conduct
iii. You can disclaim liability for other stuff though
1. Although courts will look at public policy and the social utility of the contract, and depending on the circumstances could find a disclaimer of mere negligence unenforceable
y. Noncompetes
i. Not contrary to public policy as long as they are “reasonable” in terms of:
1. Subject matter
2. Geography
3. Time
ii. Factors to consider:
1. Legitimate interests of the party who seeks the noncompete (desire to stifle competition is not sufficient)
2. Hardship on the party restrained
3. Whether enforcement would deprive the public of a valuable services
4. Fairness of the bargaining process
5. Industry norms and customs
10. Mistake, Impracticability, and Frustration of Purpose
a. Mistake: confined to errors of fact - that is, to errors about some thing or event that actually occurred or existed and can be ascertained by objective evidence
i. A party cannot escape a disadvantageous or regrettable contract resulting from poor judgment
ii. A future event may one day become a fact, but it is not a fact until it has happened
1. Therefore, as a rule it is generally accurate to say that the mistake must relate to a fact in existence at the time of contracting
2. A party cannot claim for an erroneous prediction
iii. There are situations in which a contractual assumption may have both factual and speculative elements
1. When that happens, it can be difficult to decide if the error should be treated as a mistake
iv. When the parties dispute the meaning of a contract term, this could be characterized as a type of mistake - one of the parties is mistaken as to the intention of the other
1. Mistake doctrine is not concerned with this type of error, which is not a mistake as to some external fact, but rather a mistake as to the meaning of a manifestation of assent (use interpretation for this)
v. Courts differ in their approach to errors of law
1. Some courts are willing to treat the legal rules applicable to a transaction as facts - to see those legal rules as constitution an existing state of affairs that can be objectively ascertained
a. On this approach, a mistake of law could be the basis for relief
2. Other courts, motivated by the rationale that parties are expected to know the law, have refused to treat a mistake as to the law as a basis for relief under the doctrine of mistake
3. Even if a court does treat an error of law as a mistake of fact, the maxim “ignorance of the law is no excuse” could still have an impact on the right of avoidance
a. The court might deny avoidance because the party claiming avoidance should have known the law and therefore bore the risk of mistake
vi. Mistakes in the law sense do not constitute mistakes in the legal sense, and that risk allocation is a crucial consideration in deciding whether a mistake should be grounds for relief
1. A party’s responsibility for her own judgments and the parties’ understanding about risk allocation may mean that a mistake does not call for application of mistake doctrine, but should be treated as the breach of a contractual promise (that is, a warranty) or as a misrepresentation
a. Could change the remedy given
b. Mutual Mistake: the error is shared by both parties
i. A mistake is only mutual if it relates to a factual assumption shared by the parties
ii. Elements of Mutual Mistake
1. At the time of contracting, the parties must have shared an error of fact
a. The error must be made at the time of contracting and it must relate to a state of affairs existing at the time, rather than one predicted to occur in the future
2. The erroneous fact was a basic assumption on which the contract was made
a. The mistaken fact must be so fundamental to the shared intent and purpose of both parties that it is reasonable to conclude that they would not have made the contract at all or on the present terms had they known the truth
3. The mistake must have a material effect on the agreed exchange of performance
a. This sounds like a repetition of the prior element, because it would seem to follow that an erroneous basic assumption of the contract will inevitably have a material effect on the exchange
b. But the focus of these elements is different
i. The test of basic assumption examines the aggrieved party’s motivation, as shared with the other party
ii. But materiality calls for an assessment of the mistake’s impact on the balance of the exchange to see if it substantially deprived the adversely affected party of the value expected
c. Restatement suggests that the test is whether the error creates an overall imbalance between the parties by making the exchange less desirable to the adversely affected party and more advantageous to the other
i. This element thus contains a component of equitable balancing
d. Considerations taken into account to decide materiality are different from those relating to the parties’ basic assumption and could lead to a different conclusion
4. The adversely affected party must not have borne the risk of the mistake
a. There is no such thing as a neutral decision on risk because a determination that one party did not bear the risk inevitably means that the other did
b. The allocation of risk is often the dispositive element in the mistake cases
c. If the adversely affected party bore the risk of mistake, there can be no avoidance of the contract
d. How can one tell who assumed the risk of mistake?
i. The first place to turn for an answer to this question is the contract itself
1. The resolution is clearest if the contract expressly addresses the risk
ii. Even if the contract is not that clear, risk allocation may be inferred from the contract terms in context by the usual process of interpretation or construction
1. As always, factual interpretation is attempted first
iii. If no evidence of actual agreement can be found, the court must assign the risk in the way most reasonable under the circumstances, based on general expectations and practices in the market or community
1. That is, the court must resolve the question by construction, determining how the parties would reasonably have allocated the risk, had they thought of the issue
a. If a pertinent commercial practice exists, it is a strong indicator of the parties’ reasonable expectation of risk
b. If loss or liability can be insured against in transactions of this type, it would be helpful to know which party normally takes out the policy
c. In some cases, there may be legal rule that dictates or suggests risk allocation in the absence of contrary agreement
i. Example: the rule of caveat emptor (buyer beware) usually applies to a sale of real estate, so the buyer bears the risk of any defect in the property in the absence of an express warranty by the seller
d. The relative responsibility of the parties to ascertain the true state of affairs is also a consideration
c. Unilateral mistake: mistake by only one person
i. A mistake is unilateral, not only in the obvious case where one party knows the true facts and the other does not but also where both parties may be unaware of the truth, yet the fact in issue affects the decision of only one of the parties
1. Although neither realizes the error, the incorrect fact is a basic assumption of only one of the parties because the other does not use it as a basis for deciding to enter the contract
ii. Unilateral mistake is grounds for relief only if the equities favoring release of the mistake party outweigh the need to uphold the reasonable expectations of the nonmistaken party
iii. Elements of Unilateral Mistake
1. The error concerns a fact
a. No different from mutual mistake
2. The fact is a basic assumption on which the mistaken party made the contract
a. Concerned with the individual motive of only one of the parties, which has not necessarily been communicated to the other
3. The mistake has a material effect on the exchange, adverse to the mistaken party
a. This element concerns the mistake’s objectively determinable impact on the exchange of values
4. The mistaken party must not bear the risk of the mistake
a. The allocation of risk involves issues of interpretation and construction the same as those in mutual mistake, but any negligence of the mistaken party in causing the mistake plays an even stronger role in risk allocation because the mistaken party is most likely the party who had the responsibility to ascertain the correct facts
b. This does not mean that negligence invariably precludes relief if the other elements are satisfied
i. The more serious the degree of negligence - such as gross negligence, recklessness, or dereliction of a duty owed to the other party - the greater the likelihood that the court will find that the risk of mistake should be borne by the party who could have avoided the error by taking greater care
5. The equities must favor relief for the mistake
a. While equitable balancing takes into account factors beyond the first elements, it obviously cannot be performed in isolation from them
b. The court weighs the hardship that enforcement would have on the mistaken party against the hardship of avoidance on the other party
c. The court takes into account not only relative innocence and fault but also the economic consequences of avoidance on each of the parties
d. The protection of good faith reliance is the central issue, but the principle may be articulated in different ways
i. It is sometimes expressed as a rule to the effect that a contract cannot be avoided for unilateral mistake unless the innocent nonmistaken party can be restored to the status quo
ii. It is sometimes stated that relief should be denied unless the mistaken party promptly notifies the other upon becoming aware of the error
1. This rule is aimed at ameliorating any prejudicial reliance on the mistake, and it also reflects another factor in the balance - the degree of diligence exercised by the mistaken party
iii. If the nonmistaken party caused the error or realized the error and kept quite in order to jump at the bargain, her reliance interest is at its weakest
d. Although it may be tricky to distinguish mutual from unilateral mistake, an incorrect classification will often not have an impact on the outcome of the case because both forms of mistake have essentially the same elements and involve the same basic inquiry:
i. Which party should suffer the consequences of the error,  in light of the factual indications of contractual intent and the surrounding equities?
ii. The principal difference between their elements is that unilateral mistake calls for a stronger focus on the reliance interest of the nonmistaken party so that the party who made the unilateral mistake must demonstrate that the unfairness of enforcing the contract outweighs the need to protect the reasonable reliance of the other party
e. Relief for Mistake
i. Avoidance and Restitution
1. The principal remedy for mistake is avoidance of the contract
a. If the mistake is unilateral, avoidance will be sought by the party who made the mistake
b. If the mistake is mutual, both parties made the mistake
i. The party seeking avoidance will be the one who is adversely affected by the mistake
c. Avoidance brings the contract to an end and both parties must restore any benefits (or its value) resulting from performance that was rendered prior to termination
i. Value is normally based on the market worth of the property or services (of which the contract may be probative evidence)
ii. Other Relief, including Reformation
1. The equitable derivation of mistake doctrine gives the court some flexibility in remedy, so that it could provide relief other than avoidance and restitution if th equities so dictate
2. In relatively rare cases, the court may keep the contract in force with an adjustment to its terms to counter the effect of the mistake
a. In the context of mistake, this remedy is known as reformation - that is, the court reforms the agreement to negate the effect of the mistake
3. Reformation is not a common remedy for mistake, and courts use it sparingly
a. It is not an appropriate remedy if the mistake is so fundamental that reformation would alter the entire character of the transaction or would defeat the contract’s basic purpose
i. But in some cases, if avoidance would be disruptive and the error relates to an aspect of the contract that can be adjusted, an alteration of terms may be a fair remedy
f. Mistake in Transcription
i. Reformation to correct mistakes in transcription
1. A mistake may relate not to a factual premise of the agreement but to the way in which the agreement is expressed in writing
2. A mistake in transcription is completely different in nature from a mistake of fact
3. The “fact” that is wrong did not motivate the transaction but is in the written record of the transaction
4. The problem is not that the manifestation is based on a faulty premise but that it incorrectly records the parties’ agreement
5. Regardless, in both cases one of the parties seeks to avoid the apparent meaning of a manifestation of assent by showing that it was induced by error
6. When the mistake is in transcription, the desired relief is to have the writing changed to reflect what was actually agreed
7. A court will not reform a contract unless it is clear that both parties erroneously believed that the memorial of agreement embodied what they actually agreed
8. Because a signed writing is usually regarded as the most reliable evidence of what was agreed, a party seeking reformation has a difficult burden
9. Because the right to reformation cannot be shown except by recourse to evidence extrinsic to the writing, the parol evidence rule does not bar the introduction of evidence for the purpose of showing mistakes in transaction
a. If it did, the remedy of reformation could never be used
ii. Reformation to rectify the unintended legal effect of language
1. A question of reformation could also be presented when the parties chose words in their writing that do not have the legal effect intended
2. This kind of error in recording the agreement is more complicated than a simple error in transcription, such as the incorrect recording of a price, because the exact nature of the problem is less clear
g. Impracticability of Performance: when events following contract formation are so different from the assumptions on which the contract was based, that it would be unfair to hold the adversely affected party to its commitments
i. Impracticability has nothing to do with any problem in formation and presupposes that a binding contract was made
ii. Rather, it is concerned with whether a post-formation change of circumstances has such a serious effect on the reasonable expectations of the parties that it should be allowed to excuse performance
iii. The issue in an impracticability case is not whether the party can be forced to perform
1. The issue is whether, by failing to perform, he has breached the contract
iv. If failure to perform is excused on grounds of impracticability, the seller of the cabin is not in breach and is therefore not liable to pay damages for breach of contract to the buyer
v. If either party has partly performed before a contract is found to be impracticable, the benefit of that performance must be restored under principles of unjust enrichment
vi. The doctrine started off as the doctrine of impossibility of performance
1. But this changed to impracticability
a. There are situations in which events do not make performance absolutely impossible, yet they place such a great and unexpected burden on the party that fairness demands relief
b. As a result, the scope of the doctrine broadened
2. A strong impetus for the change came from the UCC
a. UCC enacted the broader concept of impracticability as the standard for sales of goods, and this has been influential in reinforcing change in common law doctrine
vii. Elements of Impracticability
1. After the contract was made, an event occurred, the nonoccurrence of which was a basic assumption of the contract
a. The idea here is that when the parties entered the contract they expressly or impliedly made assumptions about the future course of events and these assumptions were a central motivation of the contract
i. Parties must have shared it
b. Having entered the contract on this basic assumption, the parties are then faced with an event so contrary to the assumption that it changes the very basis of the exchange
i. This occurrence is described as an unforeseen supervening circumstance not within the contemplation of the parties at the time of contracting
ii. This suggests that the event must be so unexpected that the parties did not think of it at the time of contracting, or if they did, that they did not consider it to be a realistic likelihood
c. Unforeseen must be distinguished from unforeseeable
i. To require unforeseeability would impose too stringent a test, making the defense of impracticability available only when the supervening event is beyond human experience
ii. The fact that the event was unforeseen does not, on its own, mean that the defense of impracticability will succeed
1. Often, even though the nonoccurrence of the event was a basic assumption of the contract, the risk of the occurrence may have been impliedly assumed by the party claiming impracticality
d. Impracticability arises from the occurrence of an event, so we must identify what types of happening might constitute an event
i. Most occurrences external to the contract qualify as events: war, a natural disaster, a strike, and so on
ii. A change in the law or government regulation is also an event
1. Good faith compliance with governmental regulation excuses performance, even if the regulation is later found to be invalid
iii. A change in market conditions is generally not regarded as a contingency beyond the contemplation of the parties because the very purpose of setting a price of committing to a future delivery of goods or services is based on the possibility that prices or demand may change
1. The basic assumption of most contracts is not that the market will remain constant, but that it might change
2. This does not mean that a market disruption could never be grounds for claiming impracticability
a. It is possible that a constant market was assumed in a contract, or even if not, that the market variation results from a disruption which causes changes way beyond reasonable expectations
i. In come cases international disturbances which affect the market were found to render performance impracticable, but in others, the defense did not succeed, either because the disruption was foreseen by the parties or because one of the other elements of the defense was not satisfied
iv. Restatement states that where the existence of a particular person is necessary for the performance of a duty, the death or incapacity of that person is to be treated as an event, the non occurrence of which was a basic assumption of the contract
2. The effect of the event is to render the party’s performance impracticable - that is, unduly burdensome
a. Once a party no longer has to establish that performance is objectively incapable of being rendered, we are left with the task of deciding how extensively the performance must have changed to qualify as impracticable
b. Relief is only appropriate if the change is extreme or very burdensome
c. The event must have such a severe impact on the performance that it cannot be rendered without great loss, risk, or other hardship
d. In the easiest case, an event that creates objective impossibility also renders the performance impracticable, because the wider doctrine includes case that would have satisfied the narrower standard
e. A prospective loss that is not negligible could satisfy this element
i. The magnitude and effect of the loss are obviously of crucial significance, and a huge loss that threatens the lessee's financial survival is more likely to be seen as making the performance impracticable than a manageable smaller loss
3. The party seeking relief was not at fault in causing the occurrence
a. A person should not be able to take advantage of his own wrongful or negligent act, and a party who disable himself from performing, or makes performance more difficult, cannot expect to be excused from liability
b. A person cannot be excused from liablity just because it turns out that he is incompetent and cannot perform as promised
c. In less obvious cases, the degree to which the part was in some way responsible for this trouble, or could have surmounted them with reasonable effort, is a relevant factor to be taken into account
4. The party seeking relief must not have borne the risk of the event occurring
a. As with mistake, risk allocation is often the dispositive issue in impracticability cases
b. In many ways, the other elements foreshadow the question of risk allocation and seem to be no more than components of it
c. If the party adversely affected by the event had expressly or impliedly assumed the risk of its occurrence, the nonperformance cannot be excused even though all the other elements are satisfied
d. The first place to look in determining risk allocation is the contract itself
i. Even if the parties do not have a particular contingency in mind, the contract may have a more general provision allocating the risk of disruptions or claaities
1. This is known as a force majeure clause
ii. The contract may impliedly place risk on a party by means of a provision such as a warranty, an undertaking to obtain insurance, or some other commitment from which the assumption of risk may be inferred
1. A term expressly allocating the risk of certain events to one party may give rise to the inference that the other assumed the risk of events not enumerated
e. If the contract terms do not settle the issue, its context, including normal commercial practices and expectations, must be examined to decide where the risk should lie
viii. Relief for Impracticability
1. When impracticability fully defeats the feasibility of performance by a party, it is a complete defense to that party’s failure to perform, relieving him of the duty of performance and liability for damages
2. Release of that party’s performance obligation also discharges the contractual duties of the other
3. If any performance had been rendered by either party under the contract prior to the finding of impracticability, the benefit or its value must be returned, measure in accordance with the same restitutionary principles applicable to mistake
4. If impracticability does not go to the entire basis of the contract, the court has the discretion to award relief short of fully excusing performance
5. It may be more appropriate to adjust the terms of the contract, to excuse a portion of the performance, or simply to permit a delay if this would enable the difficulties to be surmounted
h. Frustration of purpose
i. Originally developed as an extension of the original doctrine of impossibility
ii. It was designed to provide relief when a party could not show that an unexpected supervening event rendered his performance impossible, yet it so destroyed the value of the transaction for him that the contract’s underlying purpose was frustrated
iii. Krell case
1. Although the contrat did not expressly state the purpose of the rental of the flat, both parties understood that Henry’s sole purpose in making the contract was to view the coronation procession
2. The postponement of the coronation was a supervening event that had not reasonably been contemplated by the parties at the time of contracting
3. Although it did not make either party’s performance impossible, it so defeated the purpose of the contract that it should excuse Henry’s performance
iv. Because impracticability no longer requires objective impossibility, most cases of frustration could probably be resolved by using impracticability doctrine
1. The only difference between them lies in the sometimes subtle distinction between an event that makes a party’s performance unduly burdensome, and one that makes it pointless
2. Beyond that, the elements of the two doctrines are identical, involve the same issues, and would lead to the same result
v. Frustration is concerned with a post-formation event, the nonoccurrence of which was a basic assumption on which the contract was made
vi. This event must not have been caused by the fault of the party whose purpose is frustrated, and that party must not have borne the risk of its occurrence
vii. The essential difference lies in the effect of the event
1. Its impact is on the benefit reasonably expected by that party in exchange for the performance
2. The event so seriously affects the value or usefulness of that benefit that it frustrates the contract’s central purpose for that party
3. The purpose must be so patent and obvious to the other party that it can reasonably be regarded as the shared basis of the contract
viii. Although it could be said that profit is the underlying purpose of a contract, this doesn't mean that a party can invoke the doctrine of frustration of purpose merely because the contract is no longer profitable to him as a result of events after contract formation
i. These doctrines are concerned with a situation in which the exchange between the parties turns out to be very different from what was expected
i. In the case of mistake, this is caused by a serious factual error made by one or both parties at the time of contracting, so that the contract is premised on incorrect information
1. Mistake is grounds for avoidance of the contract
2. The error causes one or both parties to manifest assent that would not have been given had the true facts been known
3. The basis of mistake is that the manifestation of assent is not genuine because it was induced by error
4. Improper conduct is not an element of mistake and does not have to be shown
ii. Impracticability and frustration arise when there is no false premise at the time of contracting, but events change drastically enough after formation to belie the original expectations of the parties
1. Impracticability or fursation are raised as a defense to a claim of breach
2. Impracticability and frustration are concerned with the impact of supervening events on the transaction
3. They aim to provide relief when the basis of a fully consensual transaction is profoundly altered by some external event that occurs afterward
4. Chronology is therefore a helpful means of deciding whether a case raises an issue of impracticality or frustration rather than mistake
j. Each doctrine poses two central questions
i. Materiality: how fundamental is the discrepancy between the expected and the actual exchange?
1. Relief is only available when the impact is so material that it changes the very basis of their bargain
ii. Risk: Which party should be made to bear the consequences of this defeat of the original expectations?
1. Relief is only available to the party seeking it does not bear the risk of this upset
2. The determination of risk allocation is a crucial aspect of the judicial inquiry in all these cases
k. UCC
i. Does not deal with the doctrine of mistake, so a mistake in a contract for the sale of goods is governed by principles of common law
l. Mistake
i. Mutual Mistake - R2d 152
1. At the time of contracting, parties made a mutual mistake of fact
2. Erroneous fact was a basic assumption on which the contract was made
3. Mistake must have a material effect on the agreed exchange
a. Material effect = consequence
b. As a result of the mistake, is the contract worth much more or much less
4. Adversely affected party must not have borne the risk of mistake
ii. Mistake might look like negligence
1. Negligence is not relevant to whether the parties made a mistake
2. Only really relevant to the last prong of risk allocation
iii. When a party bears the risk of a mistake
1. A party bears the risk of a mistake when
a. The risk is allocated to him by agreement of the parties, (express assumption of risk); or
b. He is aware, at the time the contract is made, that he has only limited knowledge with respect to facts to which the mistake relates but treats his limited knowledge as sufficient, (implied assumption of risk); or
c. The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so (equitable allocation of risk)
iv. Value of goods typically don’t count as a mistake in impracticality 
v. Unilateral Mistake - R2d 153 (stuff in red is the difference between unilateral mistake and mutual mistake)
1. At the time of contracting, the adversely affected party made a mistake of fact
2. Erroneous fact was a basic assumption on which the adversely affected party made the contract
3. Mistake must have a material effect on the mistaken party
4. Adversely affected party must not have borne the risk of mistake
5. The equities must favor relief for the mistake
vi. Unilateral mistake rarely given relief
m. Impracticability and Frustration
i. What we’re acknowledging is that there was a valid contract, it's just that there are supervening events that make it much more difficult or pointless to enforce the contract
ii. Impracticability - R2d 261
1. After the contract was made, an unforeseen event occurred that was not the fault of the party seeking relief
2. The nonoccurrence of the event was a basic assumption of the contract
3. The event makes the party’s performance “impracticable” (i.e., has a material effect)
4. Adversely affected party must not have borne the risk of the event occurring
iii. Frustration of Purpose - R2d 265
1. After the contract was made, an unforeseen event occurred that was not the fault of the party seeking relief
2. The non occurrence of the event was a basic assumption of the contract
3. The event substantially frustrates the party’s principal purpose (i.e, has a material effect)
4. Adversely affected party must not have borne the risk of the event occurring
iv. Standard isn’t was it foreseeable, but rather was it foreseen when making the contract
v. When deciding between impracticability and frustration, look at who you are enforcing the contract against
1. Is it difficult for them to perform? -> impracticability
2. Is the purpose taken away? -> frustration
n. What doesn’t count for mistake/impracticability
i. Errors of judgement
ii. Market fluctuations or predictions of the future
o. Remedies for mistake/impracticability
i. Restitution
ii. Reformation?
1. Esp. for clerical errors - see R.2d 155
p. Mistake/Impracticability/Frustration
i. Market fluctuations in the future are not sufficient for mistake or impracticability
ii. When deciding whether to release someone from their contract, have to look at the perspective of the person who is on the opposite side of being risk -> would it be really unfair to them?
iii. If only one party thinks of the issue, it is not a basic assumption of the contract
11. Breach and Repudiation
a. If a term is a promissory condition - that is, one of the parties undertook that it would be satisfied - a material and total breach of the promissory condition has the combined effect of entitling the other party both to withhold the performance that wa subject other condition and to seek a remedy for breach
b. Where a term of a contract is both a promise and a condition (a promissory condition), a material and total breach of the promise is also the nonfulfillment of the condition
i. This is why the promisor not only can sue for damages for the breach but is also entitled to withhold her own performance, which is contingent on the promissory condition
c. If the breach is material, but not total because it can be cured, the promisee cannot immediately terminate the contract and sue for damages for breach
i. However, the condition nature of the breached promise allows the promisee to suspend her own performance until such time as the condition is fulfilled by cure
d. If the breach is not material so that the promissory condition is substantially performed, the doctrine of substantial compliance with the condition will also apply
i. This means that the promisee cannot sue for total breach and cannot suspend her own contingent performance but must perform and seek recourse for the breach through compensation for the shortfall in performance
e. Breach: A party breaches a contract by failing, for whatever reason, to honor a promise of performance when that performance falls due
i. Four questions need to be resolved to establish that a breach of contract has occurred:
1. First, we must determine the existence and content of the contractual undertaking to ascertain the exact nature and extent of the promise that was made
a. This involves interpreting the contract
2. Second, we must establish the date that the promised performance fell due
a. Although a party can repudiate a contract before his performance is due, a breach by failure to perform or improper performance cannot occur until the time arises for the party’s duty to render it
b. If the contract does not clearly and expressly state the due date for the party’s performance, this must be determined by interpretation or construction
c. If the performance is subject to a condition precedent, it is not due until the condition is satisfied
3. Third, we must decide if the performance complied with the promise
a. Any shortfall from the promised performance is a breach
b. Where a party has rendered a performance that is alleged to be inadequate or deficient, the question of whether it satisfies the contractual duty can be difficult to resolve
4. Finally, having determined that a breach did occur, we must decide on the severity of the breach and on the promisee’s rights in reacting to the breach
f. Total and Material Breach
i. When a breach is profound enough to qualify as material and total, the promisee’s expectations under the contract have been completely dashed, and he should therefore have the right to terminate the contract
ii. If one party materially breaches his performance obligation, this is not only a breach of the promise but also the nonfulfillment of the condition to a performances that may not yet have been rendered by the other party
iii. A total and material breach gives the promisee the right not only to claim damages but also to refuse to render any part of his own performance that is still outstanding and to terminate the contract
g. What makes a breach material?
i. The gravity and extent of a breach are a matter of interpretation that can only be resolved by examining the language of the contract in context and evaluating the shortfall in performance in light of the reasonable expectations of the parties
ii. The test for deciding whether a breach is material is the same as that for deciding whether a term is material for other purposes
1. A breach is material if the failure or deficiency in performance is so central to the contract that it substantially impairs its value and deeply disappoints the reasonable expectations of the promisee
iii. In situations where the severity of the breach is not obvious, one must consider the entirety of the exchange contemplated in the contract and decide if the defective or absent performance forms a significant part of the consideration bargained for by the promisee
iv. The extent to which the injured party is deprived of the reasonably expected benefit of the bargain lies at the heart of the inquiry
v. Also the equities between the parties are relevant here
vi. A breach does not need to be deliberate or willful to be material
vii. The significance of the breach is also affected by the stage of performance at which the breach occurs
1. A breach at the outset of performance that affects the value of the entire exchange is patently more material than one occurring near the end of the performance and having an impact on only a small aspect of what was promised
h. The Forfeiture of Contractual Rights by a Party Who Breaches Materially
i. If the breach is material and total, the breacher has no right to sue for enforcement of the contract
ii. A party who substantially performs is entitled to return performance under the contract, subject to an offset for damages caused by the partial breach
1. This means that if the other party fails to render the return performance, the breacher may sue for enforcement of the contract despite the partial breach
i. Restitution in Favor of a Party Who Has Breached Materially
i. Once the contract has been terminated following her breach, the rationale for any benefit conferred on the other party under the contract falls away
ii. To the extent that this benefit enriches the other party, he is unjustly enriched at their expense and should restore it
iii. It must be stressed that a claim for restoration of the benefit is based not on the contract but on the separate and distinct theory of unjust enrichment
iv. This principle is adopted by the Restatement, which recognizes a right of restitution in favor of a material breacher to the extent that the benefit conferred on the other party exceeds his claim for damages
1. While this position is widely recognized by courts, it is possible that a court might continue to follow the approach more commonly seen in older cases and refuse to allow any remedy at all to a material breacher, particularly if the breach was deliberate
v. UCC follows an approach similar to that of Restatement
1. It permits restitution in favor of a breaching party, whether or not the breach was willful
2. But it does impose a modest penalty on a breaching buyer
3. Allows a defaulting buyer to obtain restitution of payments to the seller to the extent that they exceed any amount of validly agreeds damages, or the smaller of $500 or 20% of the price
vi. The general approach of the Restatement is to give the breacher the lesser of the market value (quantum meruit) of the service or the other party’s ultimate economic enrichment (the actual increase in his economic wealth)
j. The Enforcement Rights of a Material Breacher When the Contract Is Divisible
i. Divisibility is a concept of limited application, only relevant when there is some reason to break a contract into discrete units, and the contract is capable of being divided up into a set of self-standing components
ii. Most contracts are not divisible because they contemplate the exchange of unitary performances and cannot be fragmented into a collection of independent, self-contained exchanges
iii. However, some contracts are structured in a way that allow them to be broken up into sets of matching performances, each of which can be treated as a self-sufficient mini contract within the larger contractual relationship
iv. The determination of whether a contract is divisible is a matter of interpretation, and a court should not find a contract to be capable of division unless it is clear that this does not conflict with the apparent intent of the parties or damage the value of a performance reasonably expected by either of them
v. Division of a contract may be useful when there has been a breach or some other problem that affects only a portion of the contract, but does not tain the contract as a whole
1. If a person materially breaches, they may be able to divide the contract, and isolate the breach and confine it to the affected part
2. Can then treat the unaffected portion of the contract as if no breach had occurred
vi. No section of UCC Article 2 speaks directly to the question of severability, so the above principles of common law are applicable
1. There are provisions that recognize the concept of divisibility where the language and purpose of the contract indicate that division of the goods into separate units would not impair the value of performance
2. Contemplates that a buyer has the right to accept a commercial unit of goods that complies and to reject the rest
k. A material breach that is not yet total - partial breach and cure
i. A breach that would qualify as material may be capable of rectification by the breacher
ii. If, under the circumstanes, the breacher has the ability to correct the nonconforming perfromance - to cure the breach - the breach does not become material and total unless the breacher fails to cure it
iii. A material breach that is capable of cure is classified as a partial breach, rather than a total breach, because there is a possibility that the deficiency in performance could be rectified or ameliorated by cure
iv. The promisee does not yet have the right to terminate the contract, but must give the breacher an opportunity to cure the breach
v. In some cases, cure may completely eliminate the breach, but even if it does not, the cure may reduce the gravity of the breach so that it is no longer material and becomes substantial performance
l. Partial Breach and Cure
i. A curable material breach is treated as partial because the breaching party can prevent total breach by taking remedial action within a reasonable time
ii. Where the breacher is willing to cure the breach, there may be a dispute about whether the cure would be adequate and timely
iii. The effectiveness of a tendered cure in averting material breach, and converting it into substantial performance is decided, as usual, with preference to the promisee’s reasonable expectations under the contract
m. Nonmaterial breach (substantial performance)
i. The term partial breach is also used to describe a situation in which a party’s performance falls short of what was promised, but is not so severely deficient to constitute a material breach
1. A partial breach of this degree is called substantial performance to denote that while it is a breach, it isn't so serious as to defeat the promsiee’s reasonable expectations under the contract
ii. Where the breacher’s performance is substantially in compliance with what was promised, it would be unfairly harsh to allow the promisee to terminate, thereby depriving the breacher of all benefit of the bargain and making him liable for the whole range of damages
iii. The promisee is obliged to stick to the contract and perform his side of the bargain
1. However, he is entitled to a monetary adjustment to compensate for the deficiency in the performance received form the breacher
n. Substantial Performance
i. The question of whether substantial performance has been rendered is gauged by the same interpretive process as that used to decide materiality, and the fundamental issue is to decide the relationship of the breach to the overall exchange in values
o. Relief for Substantial Performance and Adjustment to Avoid Unfair Forfeiture
i. Where a breach qualifies as substantial performance, the promisee cannot withhold performance or terminate the contract, but is entitled to claim any damages suffered as a result of the breach
1. These damages may be offset against any payment still due to the breacher or, if no such return performance is outstanding, they form the basis of a money judgment against the breacher
ii. The usual measure of damages is the cost to place the promisee in the position he would have been in had the performance been in full compliance with the contract
iii. In most cases, this is represented by an award of the amount of money necessary to correct the shortfall in performance
iv. In some cases, the cost of rectifying the performance may be disproportionate to any realistic loss actually suffered by the promisee
1. If the court feels that damages measured by the cost of rectification are not an accurate measure of actual harm, but would provide a windfall to the promisee and impose an unfair forfeiture on the breacher, the court may adjust the damages to better represent the true harm to the promisee
2. A court is more likely to make this adjustment if the noncompliance was inadvertent and is less likely to do so if the failure to perform in accordance with the contract was deliberate
p. Substantial Performance Under UCC Article 2: Perfect Tender and Cure
i. Perfect Tender
1. Upon tender of delivery, the buyer has the right to inspect the goods to see if they conform to the contract, and if they do not, the buyer may reject them
2. Both the inspection and rejection must be within a reasonable time
3. The UCC’s treatment of substantial performance and cure is notably different from the common law
4. Substantial performance is not applicable to a sale of goods
a. The buyer is entitled to perfect tender of the goods ordered and has the right to reject goods that fail to conform exactly to what was called for by the contract
5. Although the perfect tender rule provides little room for a court to recognize substantial performance, there is some scope for avoiding it under the right circumstances
a. For example, where the buyer’s rejection of goods is clearly pretextual - that is, she rejects them on the basis of some minor nonconformity because she no longer wants them - a court may apply the general obligation of good faith and fair dealing to preclude rejection on a technicality
b. The buyer must act promptly and follow the proper procedure to effectively reject goods
i. Delay beyond a reasonable time or slip up procedurally in rejecting could make the rejection ineffective and the buyer deemed to have accepted the goods
ii. If the buyer has accepted the goods, she can only thereafter revoke her acceptance if she satisfies a number of requirements, including the requirement that the nonconformity substantially impairs their value
c. If the goods have been accepted and the acceptance cannot be revoked the buyer is confined by UCC to damages based on the loss in value as a result of the nonconformity
ii. Cure Under UCC Article 2
1. Under prescriped circumstances, UCC permits the seller to avoid final rejection of nonconforming goods by curing the deficient tender
2. Where cure is possible, UCC mitigates the harsh effect of the perfect tender rule
3. The strength of the seller’s right to cure depends on whether the seller would have time to complete the cure before the date due for the delivery of the goods under the contract
a. If the seller tenders delivery before due date, so that the buyer's rejection occurs before that date, the seller has much greater right to cure than if the goods were delivered on or after due date
4. The perfect tender rule gives the buyer the right to reject late delivery even if time of delivery is not a material term
5. If the contractual delivery date has passed, this unrestricted ability to cure is no longer available, but a qualified right to cure still exists for a reasonable time
a. UCC permits the seller to notify the buyer reasonably of intent to cure and to effect the cure within a reasonable time, provided that the seller had reasonable grounds to believe that the tender of delivery would be acceptable with or without money allowance
i. This means that if the seller had no reason to know that the goods were nonconforming, or relaized that they were, but reaosnbly believed that the buyer would neverthelss tatke them if an appropraite price adjustment was made, the seller may be able to recitfy the nonconformity even after the date for delivery had passed
6. The question of whether goods conform to the contract is factual, based on an interpretation of what was called for under the contract, and an evaluation of the character of what was performed
q. Anticipatory Repudiation
i. It is possible for a party to breach in advance of performance - to repudiate her obligation in anticipation - if, before the time for performance, she makes it clear by words or actions that she will breach when performance falls due
ii. A repudiation may occur between the time that the contract is made and the time due for its performance - that is, one of the parties repudiates before either party has begun performance under the contract
iii. It may also occur after performance under the contract has begun, but before the due date of the repudiated performance
iv. Clear, unequivocal, and voluntary repudiation by one of the parties is recognized as the equivalent of a material and total breach, provided that the threatened action or failure to act would be a material and total breach if it happened at the time due for performance
v. The doctrine of anticipatory repudiation is now well established in common law and under the UCC
vi. Elements of Repudiation
1. For a prospective non performance to constitute a material and total repudiation of the contract, the promisor must clearly, unequivocally, and voluntarily communicate an intention not to render the promised performance when it falls due
2. Material and Total Repudiation
a. An advance repudiation does not allow the promisee to terminate and claim damages unless the threatened deviation from what was promised would constitute a material and total breach if it occurred at the time performance falls due
b. A repudiation is material and total if the promisor manifests the intent of not performing at all, or of rendering a performance that deviates in a significant way from what the contract requires
3. Clear and Unequivocal Intent to Breach
a. The promisor's statement or conduct must clearly and unequivocally indicate that the promisor intends to commit a material and total breach when the time for performance arrives
b. The promisor’s intent is interpreted objectively from the perspective of a reasonable person in the promisee’s position
c. To constitute a repudiation by conduct, the promisor’s action must be so inconsistent with an intent to perform as promised that only reasonable conclusion is that she has deliberately abandoned the contract
i. Some courts require that the conduct must make it impossible for the promisor to perform the contract
4. Voluntary Statement or Conduct
a. To constitute a repudiation, the promisor’s statement or conduct must be voluntary and deliberate, rather than inadvertent or beyond her control
b. Where the alleged repudiation is by conduct, it is possible that the actions of the promise were not deliberately intended to be a repudiation, but were compelled by circumstances beyond the promisor's control
vii. The Response to a Repudiation
1. When a material repudiation has occurred, the other party has a choice between two alternatives
a. Treat as an immediate breach, entitling her to refuse to render her own performance, to terminate the contract, and to sue for relief for total breach
b. Delay responding to the repudiation to see if the repudiating party repents
2. Treating the Repudiation as an Immediate Breach
a. The promisee may react by suspending her own performance, terminating the contract, and claiming damages for breach
b. However the elements set out earlier make it clear that the advanced manifestation of intent not to perform must be clear and serious enough to constitute a total and material repudiation
i. Prevent a premature claim of prospective breach merely because some uncertainty arises about the promisee’s future performance
c. Where it is unclear whether a party’s words or conduct constitute a repudiation, neither party can be sure, until the matter is settled by litigation, if a court would agree that the promisor did in fact commit a total and material repudiation
3. Encouraging Retraction of the Repudiation
a. A promisee is not obliged to accept a repudiation when it occurs
b. She can give the promisor a reasonable opportunity to retract the repudiation
c. The promisee takes a risk if she waits longer than a reasonable time for a retraction
i. If she does, and she thereby incurs losses that could have been prevented, she may not be able to recover the aggravated damages
d. Until the promisee notifies the promisor that she has accepted the repudiation, or (even without notice to the promisor) the promisee takes some substantial action in reliance on it, the promisor is generally able to retract the repudiation
viii. Prospective Nonperfromance and Assurance of Performance
1. The promisee’s statement or conduct may not be clear and unequivocal enough to constitute a repudiation, but his words or actions, or a change in circumstances, may cast doubt on his willingness or ability to perform when his performance becomes due
2. Although the promisor does not have grounds to declare a repudiation, she may be entitled to react the possible prospect of breach be demanding an assurance of performance
3. This right is recognized in similar terms by both UCC and Restatement
4. UCC provides that if a party has reasonable grounds for insecurity regarding the other’s performance, she may make a written demand for adequate assurance of due performance
a. Until that assurance is received, the party requesting it may, if commercially reasonable, suspend any of her own performance for which she has not already received the agreed return
b. The party receiving a justified demand for assurance must provide an adequate assurance within a reasonable time, not exceeding 30 days
c. If he fails to do so, he has repudiated the contract
5. Restatement differs in its wording to some extent, but is largely to similar effect
a. The equivalent right in relation to contracts at common law must be recognized by the courts
6. Although UCC and Restatement set out the broad rules, they leave many questions to the judgment of both the party demanding the assurance and the party responding to the demand
a. An error in judgment by either party could lead to serious consequences for that party
i. The party requesting the assurance must be satisfied that her grounds for insecurity are reasonable
ii. In making the demand, she must decide what assurance would solve the insecurity and whether it is reasonable to ask for it
iii. When she receives the response, she must decide whether it cures the problem
iv. If she misjudged and asked for too little, the assurance may be meaningless
v. If her misjudgment was to make a demand that was unjustified or went beyond her rights, she would herself commit a breach by insisting on the assurance and in suspending her own performance
7. In some situations the ability to demand assurances can clarify the uncertainty of future performance either by removing doubt that the performance will be rendered or by establishing a repudiation
r. Review of express v. constructive conditions
i. If there is an express condition in an insurance policy that requires an insured to provide notice within 5 days, is the condition satisfied if the insured provides notice within 6 days?
1. No. the rule is that express conditions require strict compliance
ii. What is the rule for compliance with constructive conditions?
1. Substantial performance is sufficient
s. Constructive conditions & material breach
i. A -> Promise cabin w/ fireplace -> B -> promise $$ ->A
1. Promise of cabin w/ fireplace -> constructive condition of promise of $$
2. If A does not substantially perform, the constructive condition is not satisfied
3. If A substantially performs (albeit not perfectly), A is in breach, and B may sue for breach but may NOT suspend his performance
t. Decision Tree - Restatement
i. Was there a breach?
ii. Was the breach material, or was there substantial performance?
1. Was the breach so central to the contract that it substantially impairs its value and deeply disappoints the reasonable expectations of the promise?
2. Did the breach go to the heart or essence of the contract?
iii. Is the material breach partial or total?
1. Likelihood that breaching party will cure breach
2. Sincerity of breaching party’s claim that it will cure breach
3. Extent to which further delay will prevent or hinder the making of substitute arrangements by non-breaching party
4. Reasonableness of non-breaching party’s conduct in communicating his grievances and in seeking satisfaction
iv. Can the non-breaching party sue for damages?
1. Replacement cost
2. Exception for unfair forfeiture
u. If you cure a partial material breach, it turns into a substantial performance
v. Material breach v. substantial performance
i. In determining the time after which a party’s uncured material failure to render or to offer performance discharges the other party’s remaining duties to render performance under the rules stated in restatement, the following circumstances are significant
1. (a) those stated in § 241
2. (b) the extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements
3. (c) the extent to which the agreement provides for performance without delay, but a material failure to perform or to offer to perform on a stated day does not of itself discharge the other party’s remaining duties unless the circumstances, including the language of the agreement, indicate that performance or an offer to perform by that day is important
w. Consequences of substantial performance & material breach
i. Check out the graph from 11/5/19
ii. Substantial performance (=non-material breach) by A
1. Allows B to sue for damages
2. Does not discharge B
iii. Partial material breach (=lack of substantial performance) by A
1. Allows B to sue for damages
2. Suspends B’s performance
3. Discharge B if breach becomes total
iv. Total material breach (=continued, uncured lack of substantial performance)
x. Case examples
i. Breach? Material Breach? Partial or Total?
1. Raymond Weil v. Theron: $3MM endorsement K for RW products
a. D wore Dior watch for 1 hour during panel discussion; photo widely disseminated
i. Material breach
ii. Goes to the heart of the contract, the purpose of the contract is in a way defeated
b. D wore Montblanc necklace, but photos later taken down
i. He there was a partial material breach, but they were able to cure
ii. But still able to sue for some damages because it turned into a substantial performance
2. Jacob & Youngs v. Kent: Construction of house
a. D installed Reading pipe; K required Cohoes pipe
i. Substantial performance rather than material breach
ii. The pipes were functionally identical
iii. Still a possibility for damages, which would normally be the cost to replace the pipe
iv. But in this situation it would have meant ripping out the pipe, which would have been unfair forfeiture for the builder
v. Court says the proper measure of damages will be to look at the value of a house with the Reading pipe vs. Cohoes pipe
vi. But there is no material difference, so they awarded the P a $1 to recognize that he was correct
3. Lyon v. Belosky Corp.: Construction of house
a. D incorrectly centered the roof; no structural impact
y. Decision Tree - UCC
i. Was there a breach?
ii. Perfect Tender rule allows buyer to reject (akin to suspension of performance)
1. Rejection must be in good faith
2. Rejection must happen with reasonable time from delivery
3. If buyer does not reject within reasonable time, it can revoke acceptance of the goods only if nonconformity “substantially impairs” its value to him
iii. Seller’s cure
1. If buyer rejects prior to date for delivery, seller has absolute right to give notice of intent to cure, and to cure prior to date for delivery
2. If date for delivery has passed, seller has qualified right to give notice of intent to cure, and to cure within a reasonable period of time
a. Qualified means that the seller had no reason to know that the damage was nonconforming
b. Or just a good faith conduct
iv. Can the buyer sue for damages?
1. Typical remedy for damages is replacement goods
2. If not replacement good, replacement cost could be the remedy
z. Relief
i. Breaching party is entitled to restitution
ii. UCC: Breaching buyer’s restitution is limited to the excess of:
1. The amount of damages that seller would be entitled to under a “liquidated damages” clause in the contract; or
a. Liquidated damages clause = if you breach, you will owe us X amount
2. 20% of seller’s compensatory damages or $500, whichever is smaller
a. If no liquidated damages clause, use this formula above as a tax on breacher’s damages
b. 20% tax or $500 goes back to the non breacher
aa. Divisible and Installment Contracts
i. Menorah Chapels v. Needle
1. Hired to watch over body for 6 nights
2. But only get 3 out of the 6 nights
3. Needle claims this is a total material breach, so walked away from contract and didn’t pay anything
4. Menorah chapels says this is not a material breach
a. They said their services were itemized and divisible 
b. They performed on 3 out of the 6 nights
c. So breached only on 3 of the nights
5. The court said Menorah’s argument did not hold up
6. Their service was indivisible
7. The essence of the contract wasn’t on a day by day basis, but they needed the whole thing
ii. Carring v. Gilbert Varker
1. Builder and owner have a contract to construct 35 homes in a development
2. Builder says they’re done after building 20 homes
3. Owner says this is a total material breach
4. But builder says no, this is substantial performance and a divisible contract
5. As to the 20 houses we completed, there is no breach; only the 15
6. The court agrees with the builder
7. The owner had to pay for the 20 houses, and was discharged from paying for the last 15
8. If the new contractor had a higher price, the original builder would have to pay for that extra cost
ab. Anticipatory Repudiation
i. Breach can only happen at the time designated for performance
1. If that time hasn’t arrived yet, there is ordinarily no breach
ii. Where a party repudiates prior to the time of performance, the modern rule is to treat it as a total material breach of performance
iii. Anticipatory repudiation does not equal anticipatory breach
1. Anticipatory breach you still have to wait until the time of performance to be able to sue for damages
2. Anticipatory repudiation you do not have to wait
iv. If A and B have contract, but A tells C he is not going to perform, and C tells B about A’s statements is that anticipatory repudiation?
1. No, there is still some doubt whether he will do it because A never directly tells B he won’t perform
v. You can breach a contract without the other party knowing about it
vi. Possible courses of action in the face of potential repudiation?
1. Wait for repudiator to change its mind on the date for performance
2. (Note: Breaching party may retract the repudiation unless:
a. Nonbreaching party notifies breaching party that it has repudiated
b. Nonbreaching party materially changed its position on repudiation)
3. Treat as immediate breach; sue for breach & consider oneself discharged from further performance
a. Note: Risky!
4. Seek adequate assurances of performance
vii. UCC 2-609
1. When (1) reasonable grounds for insecurity arise with respect to the performance of either party, the other may (2) in writing demand adequate assurance of due performance and until he receives such assurance may (3) if commercially reasonable suspend any performance for which he has not already received the agreed return
viii. Restatement - Adequate Assurances
1. Where (1) reasonable grounds arise to believe that the obligor will commit a breach by non-performance that would of itself give the obligee a claim for damages for total breach...the obligee may (2) demand adequate assurance of due performance and (3) may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance
2. The obligee may treat as a repudiation the obligor’s failure to provide (1) within a reasonable time such (2) assurance of due performance as is adequate in the circumstances of the particular case
ix. Assuming A seeks adequate assurances from B….
1. Reasonable grounds for insecurity?
a. Yes - A’s request for adequate assurances reasonable?
i. Yes - Did B comply with A’s request?
1. Yes - B has NOT repudiated
2. No - Were B’s assurances timely & adequate under the circumstances?
a. Yes - B has NOT repudiated
b. No - B has repudiated
ii. No - B has no obligation to comply & A may not suspend. B has NOT repudiated.
b. No - A has no right to seek AA; B has no obligation to respond & A may not suspend performance. B has NOT repudiated
x. Rules re: Discharge
1. Anticipatory Repudiation (=total breach) by A
a. Allows B to sue for damages * suspend performance
b. B can treat itself as discharged or wait until performance comes due
c. If uncertain, B cna seek adequate assurances
12. Assignment, Delegation, and Third-Party Beneficiaries
a. This chapter deals with two situations:
i. In the first situation, the parties to the contract expressly or impliedly agree, at the time of making it, that the performance of one of the will be rendered to or for the benefit of a person who is not a party to the contract, and that the nonparty will have the right to enforce the commitment
1. The creation of the third-party rights is contemplated by the parties and occurs at the time of contract formation
ii. In the second situation, there is no conferral of rights on a nonparty at the time of contracting
1. Rather, after the contract is formed, one of the parties transfers his contractual rights or obligations, or both, to a third party
2. The transfer of contractual rights is called an assignment, and the transfer of duties is called a delegation
3. The right to assign contractual rights is based on the concept that a party’s right to performance under the contract is an asset belonging to the party
4. Unlike assignment, the delegation of contractual duties is not based on any concept of ownership - one cannot own a duty
b. Third-Party Beneficiaries
i. Contracts routinely benefit people who are not parties
ii. Incidental beneficiaries - the benefit they anticipated was purely a fortuitous and incidental result of a transaction between others
1. The contracting parties did not make the contract for the purpose of conferring those benefits
iii. Intended beneficiaries - a contract may be entered for the deliberate purpose of bestowing a benefit, and more importantly a power to enforce that benefit, on a third party
1. A contract is properly described as for the benefit of a third party only if it manifests the intent to give a benefit to a third party, directly enforceable by that third party against the contracting party who undertakes to perform it
2. It is the creation of this directly enforceable right that is the hallmark of a contract for the benefit of a third party
3. When a contract is intended to confer a benefit on and create enforcement rights in a third-party beneficiary, the contracting party who is to render the performance to the beneficiary is usually referred to as the promisor, and the contracting party whose right to performance has been conferred on the beneficiary is usually called the promisee
a. As we look at the contracting parties from the perspective of the third-party beneficiary, promisor means the party who has committed to perform in favor of the beneficiary
4. If the parties intended to confer the status of intended beneficiary on someone, that person is likely to be specifically named or identified the contract
a. If this is not so, the strong inference is that the benefit is merely incidental
b. However, this conclusion is not inevitable
c. intent to benefit is a matter of interpretation
iv. The essence of intended beneficiary status: the right of independent enforcement
1. When a contract confers the status of intended beneficiary on a third party, this does not mean only that performance must be rendered to or for the third party’s benefit
2. It also means that the contract manifests the intent to grant the beneficiary an independent cause of action to enforce the promise
a. The grant of this enforcement right in the beneficiary is the central point of the third-party beneficiary doctrine and the distinguishing feature of a contract for the benefit of a third party
v. The intent to confer an independent right of enforcement
1. The third party only acquires the right to enforce the benefit if it is apparent that the parties intended to give him that right - they have elected to create the beneficiary status as part of their agreement
2. The contracting parties must manifest the intention to give the third party the right to enforce the performance if it is not rendered
a. This is reflected in Restatement, which recognizes a right to performance (which means the right to enforce the performance) in the beneficiary only when it is appropriate to effectuate the intent of the parties
3. The intent to establish third-party enforcement rights is a matter of interpretation
a. If the contract expressly articulates the intent to confer or not to confer enforcement rights on a third party, the resolution of this question is relatively easy
b. If the contract does not clearly articulate the parties’ intent, it must be gleaned by the normal process of interpreting the factual evidence of intent, and if that is inconclusive, by construing what the parties must reasonably have intended
i. An objective test is used, and it is the mutual intent of the parties that is relevant, not the uncommunicated subjective intent of just one of them
vi. The relevance of the relationship between the promisee and the beneficiary: creditor and donee beneficiaries
1. Restatement suggests that there must also be some relationship between the promisee and the beneficiary from which it can be inferred that the parties had the beneficiary's interests in mind when entering the contract
2. If a relationship between the promisee and beneficiary can be identified to explain the motivation for conferring the benefit, the conclusion of intent to benefit is reinforced
3. The bipartite inquiry originates from the established conception that a beneficiary can be regarded as intended, rather than incidental, only of one of two conditions is satisfied:
a. Either the beneficiary must be a creditor of the promisee, or it must be clear that the promisee intended to make a gift of the benefit to the beneficiary
4. If the promisee owes no debt to the third party, but intends to make a gift of the performance, the third party is a donee beneficiary
a. A person could qualify as an intended beneficiary when the purpose of conferring the benefit was not to pay any debt, but to give her a gift
5. Restatement identifies two types of situations in which it recognizes a relationship sufficient to bolster the conclusion that the beneficiary was intended
a. The first, approximates the concept of creditor beneficiary by covering cases in which performance of the promise will satisfy a monetary obligation due by the promisee to the beneficiary
b. The second, encompasses not only situations in which gratuitous motives are apparent but any case in which the circumstances indicate that the promisee intends to give the benefit of performance to the beneficiary
i. This would include cases in which there is some supposed or asserted duty that is not clear enough to fall into the first category as an actual liquited monetary obligation
vii. Vesting of the benefit and the parties’ power to modify or terminate it
1. To protect the beneficiary's actual or potential reliance on the contract, the rule has been developed that at some point after the contract is made, the benefits vests in the beneficiary - it becomes irrevocably settled on her so that it cannot be changed or withdrawn by the contracting parties without her consent
2. If the parties do agree to modify or discharge the contract after the benefit has vested, this agreement binds the parties between themselves, but if binds only them
3. It does not affect the rights of the beneficiary, who can enforce the performance as it based under the original agreement
4. Restatement on benefit vesting
a. It provides that the benefit vests in the beneficiary when she manifests assent to it at the request of one of the parties, or she sues on it, or she materially changed her position by acting justifiable reliance on it
5. The rights vests in the beneficiary either when she accepts it by manifesting assent to it, or when she has detrimentally relied on it
6. Once that has occurred, the contracting parties are committed to the conferral of rights, and the beneficiary's independent cause of action on the premise is secure
7. This rule is subject to a qualification:
a. As creators of the benefit, the contracting parties can confer it subject whatever limitations and conditions they see fit
b. By so stipuliang in the contract, they can retain the power to modify it or take it away even after it has vested in the beneficiary
viii. The Promisee’s Parrallel Rights of Enforcement Against the Promisor
1. Notwithstanding the conferral and vesting of rights in the beneficiary, the promisee continues to be a party to the contract
2. As such, except to the extent that the beneficiary has enforced and obtained satisfaction of the performance, the promisee has the right to enforce the promise just as she would have had in an ordinary bilateral contract
3. Restatement reflects this by stating that the promisor has a duty of performance to the promisee, even though he has a similar duty to the beneficiary
a. If full performance is not rendered to the beneficiary, the promisee may enforce the obligation to perform any remaining balance
4. The nature of the relief available to the promisee depends on the circumstances
a. When a claim for damages is not an adequate remedy, she may request specific performance
b. The promisee may have a claim for damages based on her contractual expectation
c. Consequential damages may also be claimed
ix. The promisor’s ability to raise defense against the beneficiary
1. The beneficiary’s rights derive from the contract, so it stands to reason that they are limited by any defense arising out of the contract
2. Restatement says that unless the contract makes it clear that it confers rights on the beneficiary free of defenses, the beneficiary's rights are subject to any limitation inherent in the contract
3. The promisor may raise against the beneficiary any defense that would have been available against the promisee, arising out of a defect in the formation of the contract
a. Or based on the promisee’s breach of contract
b. Or arising out of post-formation occurrences that affect the very basis of the contract, such as supervening impractiability and the nonoccurrence of a condition
4. Unless the contract expresses a contrary intent, the promisor cannot raise against the beneficiary any defense that is purely personal against the promisee, such as a defense that the promisee owes money to the promisor in another transaction
x. The beneficiary's rights against the promisee in the event of the promisor's nonperformance
1. Once the benefit has vested in the beneficiary, he has a direct claim against the promisor and may proceed to enforce it if the promisor fails to perform
2. If the beneficiary is unsuccessful in obtaining satisfaction of his claim against the promisor, can they proceed against the promisee?
a. The answer depends on whether or not the conferring of the benefit was based on some duty or obligation owed by the promisee to the beneficiary
3. If the beneficiary is a donee, or has otherwise not given consideration to the promisee, he has no enforceable claim against the promisee in the event that he is unable to recover from the promisor
a. However, if the beneficiary is a creditor of the promisee, he may, upon being unsuccessful in pursuing his claim against the promisor, proceed against the promisee to enforce the pormisee’s debt
4. Some courts have not allowed the creditor beneficiary to sue the promisee after unsuccessfully trying to enforce rights against the promisor
a. However the more common contemporary view, stated by the Resteament, is that eh beneficiary surrenders no rights against the promisee by seeking to enforce the benefit against the promisor
c. Assignment and Delegation
i. These deal with a decision made by one of the parties, after the contract has been entered, to transfer his rights or his duties, or both to a third party
ii. The general rule, reflected both in restatement and UCC, is that unless a contract specifically prohibits a party from transferring her rights acquired and duties assumed under it, or the nature of the contract is such that the transfer would impair the other party’s reasonable expectations or would offend public policy, a party has the power to transfer contractual rights and obligations
iii. It is important to recognize that a contractual right is an asset of the obligee - an item of property with some value
1. Therefore, subject to some qualification, the owner of a contractual right can transfer it like any other property - sell it, donate it, or use it as collateral
2. The law generally presume that contract rights can be transferred, except where the contract or public policy precludes it
3. By contrast, contractual obligations are not property rights of the obligor
iv. The presumption of transferability is not as strong with delegation as it is with contractual rights, and the delegation of contract duties, although usually possible, is subject to greater restrictions than the assignment of rights
v. Assignment - the transfer of rights
1. The person who assigns a contractual rights is the obligee under the contract and becomes the assignor
2. The person to whom it is assigned is the assignee
3. The other party to the contract, whose duty is transferred to the assignee by the assignment, is referred to as the obligor
4. An assignment is a voluntary manifestation of intention by the holder of an existing right to make an immediate transfer of that right to another person
a. The assignor must voluntarily manifest intent to assign
b. The right must be in existence at the time of assignment
c. Its transfer must take effect immediately
5. In most cases, assignment is effected through a contract between the assignor and the assignee, but the transaction does not have to qualify as a contract
a. Transaction may be subject to the statute of frauds
6. The effect of an assignment is to extinguish the assignor’s right to performance from the obligee and to transfer it to the assignee
a. The right must be in existence and transferred immediately
b. The transfer must be a complete relinquishment of the right by the assignor in favor of the assignee, so that the assignor retains no control over it and no power to revoke it
7. The assignment of a conditional or unmatured right must be distinguished from the transfer of a right that has not yet been created, but is expected to arise in the future
a. The latter does not qualify as an assignment
8. A promise to assign an existing right in the future does not constitute an assignment
9. Restrictions on Assignment
a. The obligee’s power to deal with this property is tempered by the need to assure the obligor of her contractual expectation
b. Contractual Restrictions on Assignment
i. An assignment cannot be validly made if the contract prohibits it
ii. Restatement and UCC call for a restrictive interpretation of contract provisions that appear to preclude assignment
1. Any doubt or ambiguity should be resolved in favor of transferability, and a clause that prohibits assignment of the contract should, if possible, be taken to forbid only the delegation of duties
iii. Unless the language clearly deprives the obligee of the power to assign, the assignment may be a breach of the contract, but the transfer of rights is itself effective
iv. Instead of absolutely forbidding assignment, a contract may prohibit it without the consent of the party whose rights are being assigned
c. Restrictions on Assignment Resulting from the Nature of the Contract
i. Rights under the contract may not be assigned, in the absence of specific authorization in the contract, if assignment would materially change the obligor's duty, increase the burden or risk imposed by the contract, impair her prospects of getting return performance, or otherwise substantially reduce its value to her
1. This is recognized by Restatement and UCC
ii. The requirement of material impact prevents the obligor from resisting an assignment on the basis of some trivial change in her performance obligation
iii. In many cases, an assignment of rights is unlikely to have any negative impact on the obligor
1. However, in some contracts, the identity of the party who is to receive performance is important, and the obligor does have a stake in performing only for the original obligee
d. Restrictions Based on Statute of Public Policy
i. The transfer of certain types of contract rights are contrary to the public interest, and therefore prohibited by statute or public policy
ii. Many courts have held the assignment of a legal malpractice claim to be contrary to public policy because of the uniquely personal nature of the attorney-client relationship, which implicates confidentiality, loyalty, and trust
iii. Some courts consider that public policy absolutely bars assignment of a malpractice claim
10. The effect of assignment
a. After a valid assignment is made, the assignee substitutes for the assignor as the person to whom performance must be rendered
b. Although the obligor need not be a party to or assent to the assignment to make it effective, she must be notified of it so that she knows the person to whom performance is now due
c. There is no particular formality required for the notice, provided that it coherently indicates what right has been assigned, and to whom
d. The notice must be received by the obligor - that is, it must either come to her attention or be delivered so that she reasonably should be aware of it
e. Either the assignor or the assignee may give the notice, but if it comes from the assignee, the obligor is entitled to adequate proof of the assignee
f. If the obligor disregards the assignment and performs for the assignor, she incurs personal liability to the assignee and will be obliged either to perform again or pay damages
g. If the obligor pays the assignor after notice of assignment, he cannot defend against liability to the assignee merely on the ground that the assignor unilaterally countermanded his prior instruction to pay the assignee
11. Defenses Against the Assignee
a. As a general rule, when rights are assigned, the assignee can get no greater right against the obligor than the assignor had
b. This means that the assignee takes the rights subject to any conditions and defenses that the obligor may have against the assignor arising out of the contract
c. The obligor may only use the assignor’s breach defensively against the assignee
i. That is, the assignor's breach operates as a defense to the assignee’s claim, and damages due to the obligor by the assignor may be offset against the assignee’s claim
d. The obligor’s right to assert defense arising out of the contract is not cut off by the notice of assignment, so the defense is available against the assignee whether the basis for it arose before or after the obligor received notice
i. However, the notice does affect any claim of setoff that the obligor may have against the assignor arising out of a different transaction
ii. The rule is that the assignee’s rights are subject to any such right of setoff that arose before a notice of assignment, but cannot be defeated by one that arose afterward
e. Unless the assignment indicates an intent to the contrary, the assignor impliedly warrants to the assignee that the rights assigned are valid and not subject to any defense
i. Therefore, if the obligor successfully raises a defense against the assignee, the assignee usually has a cause of action against the assignor for breach of this warranty
vi. Delegation - the transfer of duties
1. A person who delegates her contractual duty is the obligor under the contract and becomes the delegator of the duty
2. The person who assumes the duty is called the delegate
3. The other party to the contract, whose right to performance has been delegated, is called the obligee
4. Restatement set out the basic principles of delegation
a. An obligor is entitled to delegate his contractual duties unless this violates the contract or public policy
5. A party should be given the freedom to engage someone else to perform his contractual duties unless the contract prohibits this or the delegation otherwise imparis the obligee’s reasonable expectations
6. While a mere assignment of rights will often make little difference to the other party’s contractual expectations, a delegation of duty could quite likely have a direct impact on them
7. If the contract makes it clear that delegation is forbidden, this expressed intent will be given effect
a. A party is entitled, by so stipulating in the contract, to absolutely preclude the delegation of any duty owed to here
8. In the absence of a clear prohibition, delegation is allowed unless the obligee has a substantial interest in having the obligor himself perform or control the duty
9. An impermissible delegation may in itself be a repudiation of the contract by the delegator, which may allow the obligee to declare advance breach and claim damages
10. If the obligee gives the delegator an opportunity to retract the delegation and he fails to do so in time and to render personal performance, this becomes a breach
11. If a performance is properly delegated but the obligee refused to accept it, this will be a breach by the obligee in the same way as it would have been to refuse the delegator’s own performance
12. Unlike assignment, delegation does not result in a complete substitution of the delegate for the delegator
a. Unless the obligee agrees to release the delegator from any further responsibility, he remains obligated under the contract
b. He cannot unilaterally release himself from his commitment to the obligee
13. Therefore, if the delegate fails to perform or renders a defective performance, this is as much a breach by the delegator as his own deficient performance would have been
14. The delegate's nonperformance or defective performance could also rener the delegate himself liable to the obligee but this is not inevitably so
a. It depends on whether the delegate has assumed the duty of the obligee by promising to perform it
b. Such a promise could be made directly to the obligee, or it could arise where the delegate has promised the delegator to perform, and this can be interpreted as a contract for the benefit of the obligee, as an intended third-party beneficiary
15. It is possible that both the delegator and the delegate will be liable to the obligee in the event of the delegate's breach
vii. Assignment of the Contract: The Assignment of Rights and Delegation of Duties
1. In a previous example, a painter retained his right to a woman’s contractual performance and made a separate arrangement to remunerate subcontractor
2. However, the painter could have decided to transfer his entire package of rights and duties under the contract
3. This is sometimes referred to loosely as an assignment of the painter’s contract
4. Restatement more properly characterizes it as both an assignment of painter’s rights under the contract and a delegation of his duties
a. Painter is an obligor who delegates and an obligee who assigns
b. Subcontractor is the assignee of his rights and the delegate of his duties
c. The owner is both the obligee as regards the delegated duty and the obligor as regard the assigned rights
5. The transaction would be subject to the rules governing both assignment and delegation
a. Where a contract is assigned as a whole, the assignment of rights may be unobjectionable, but the delegation of duties may reduce the value of the return performance reasonably expected by the original party
b. If so, the contract may not be assigned
viii. Grounds for Insecurity Following Assignment or Delegation
1. When the assignment of a right or the delegation of a duty does not clearly impair the obligee’s expectation of performance, but it gives the obligee reasonable grounds for insecurity, Restatement and UCC recognize the obligee’s right to demand adequate assurances of performance
2. If, following a justifiable demand, the person to whom it is addressed gives an adequate assurance that the performance will be rendered in accordance with the contract, the reasonable concern about impairment is resolved
3. If adequate assurance are not given, the assignment or delegation may be objected to
4. In some circumstances, the lack of assurance of performance may go beyond precluding effective transfer
a. It could amount to a repudiation by the assignor or delegator, permitting the other party to seek relief for anticipatory breach
d. Third Party Beneficiary Doctrine
i. Contract must manifest an intent:
1. To benefit TP (e.g., by naming the third party as a beneficiary)
2. To give TP a direct right of action (“standing to sue”) under the contract
ii. Benefit vests in TP when:
1. TP manifests intent to accept the benefit;
2. Sues on it; or
3. Materially changes his position in reliance on it
iii. Same defenses apply to TP
e. Example
i. Promisee (A) -> Ming vase -> Promisor (B) -> $50,000 -> Promisee (A)
1. There is a Third Party, who A is intending to get the money to help the TP pay for law school
2. The contract directly says that B will pay the Third Party
3. So Promisor (B) -> $50,000 -> Third Party
a. If B doesn’t pay the TP
i. A could sue B
ii. TP could also sue B
iii. Because the TP is a donee, not a creditor, the TP can’t sue A
1. The promise from A to the TP would need to be supported by consideration if the TP would have any standing to sue A
ii. Promisee (A) -> Ming vase -> Promisor (B) -> $50,000 -> Promisee (A)
1. There is a Third Party, who A is intending to get the money to help the TP pay for law school
2. The contract directly says that B will pay the Third Party
3. So Promisor (B) -> $50,000 -> Third Party
a. Unbeknownst to A and B, the Ming vase was a fake
b. B does not pay the $50,000 to the TP
i. B could raise the same defenses against the TP as they would against A
iii. Promisee (A) -> Ming vase -> Promisor (B) -> $50,000 -> Promisee (A)
1. There is a Third Party, who A is intending to get the money to help the TP pay for law school
2. The contract directly says that B will pay the Third Party
3. So Promisor (B) -> $50,000 -> Third Party
a. A few days after the contract was executed, A suffers an emergency and decides they need the money for themselves instead
b. B pays A instead
i. Can the TP sue B?
1. Depends if the right to the $50,000 vested in the third party or not
2. If it did not vest, then the parties to the contract have the right to modify the contract
f. Assignment and Delegation
i. Assignor can give assignee rights as a gift or as an exchange
ii. Promising to assign right does not actually assign the rights
1. Need a present transfer of rights
iii. Can’t assign a right that doesn’t exist yet
iv. Assignment of rights Doctrine
1. Consent of obligor generally not required
2. Assigned right must be in existence & assignment cannot be prospective
3. Assignment extinguishes right of assignor
4. Notice requirements: Obligor needs to receive notice of assignment; after assignment + notice, right vests in assignee
a. If obligor renders performance to assignor before notice, she is not liable to assignee
b. If obligor renders performance to assignor after notice, she is liable to assignee
5. Limitations
a. Contractual (construed narrowly)
b. If assignment would materially change obligor’s duty, increase risk/burden, or otherwise reduce value of K to obligor
c. Law/public policy (e.g., champerty)
6. Same defenses apply to assignee
v. Delegation of Duties Doctrine
1. Consent of obligee generally not required
2. Notice to obligee not required
3. Delegation does not extinguish duty of delegator
4. Limitations
a. Contractual
b. Obligee has substantial interest in having the oligor itself perform
c. Law/public policy
5. Delegate may raise same defenses against obligee
6. Delegation does not create a duty for the person being delegated to to perform to the original person
a. Creates a right, not a duty
b. Would need a novation to fully absolve the delegator, effectively swapping out the parties
13. Remedies for Breach of Contract
a. This chapter presupposes that a valid and enforceable contract has been entered into and that one of the parties has breached it materially and totally
b. Remedial issues fall into three distinct but interrelated inquiries
i. We must determine the nature and extent of the P’s compensable loss, including both the harm suffered and the availability and form of the legal remedy or remedies to redress it
ii. If there is more than one means of remedying the loss, we must decide which of the available remedies most efficiently and comprehensively compensates for it
iii. We must take into account any policies or principles that may limit the D’s liability for the loss
c. Enforcement of the expectation interest
i. The fundamental goal of the remedy for breach is to sure the disappointment of the non breaching party by giving the victim of the breach what was promised and justifiably expected under the contract, usually in the form of a monetary award that approximates its value
ii. A party’s expectation interest is the value of the performance to her, based on the purpose of the contract, as gleaned from its wording and the circumstances surrounding the contract’s formation
iii. Specific performance is not the norm, and is reserved for unusual cases where damages are shown to be incapable of adequately compensating the P
iv. More commonly, the P’s disappointed expectations are compensated for by an award of money
v. Our legal tradition emphasizes damages as the standard remedy for breach of contract and disfavors specific relief in all but the most compelling circumstances
1. This is because the award of money damages was a remedy that could be granted by courts of law, whereas specific performance was granted only by a court of equity
vi. The concern here is only with economic loss, so if a person could obtain the equivalent substitute at exactly the same price as under the contract, that person has suffered no financial loss at all and is entitled to no damages for the breach
vii. Fundamental Principles of Expectation Relief
1. The Achievement of the P’s Expectation is an approximation
a. Contractual remedies aim to place the P in the position she would have been in had there been no breach, but because specific performance is available in only limited circumstances, the precise attainment of that expectation is seldom achieved
b. The best a court can do, in most cases, is to try to determine, as closely as possible, what monetary award will approximate that result
c. The burden of proving damages is on the P
2. The Economic and Moral Dimensions of Contract Remedies
a. Contract law strongly emphasizes monetary compensation for the financial consequences of breach
b. It does not, except in the most unusual cases, take any account of noneconomic injury
c. If the contract is not one of the few that qualifies for specific enforcement, and no economic loss can be established, a breach normally results in no legal liability
d. Because the focus is on rectifying harm and not on sanctioning improper conduct, punitive damages are not typically available for a breach of contract, even when the violation of the contractual duty was deliberate
3. The Economic Justification for Confining Damages to Financial Loss: The Concept of Efficient Breach
a. A breach is said to be efficient if the D’s cost to perform would exceed the benefit that performance would give to both parties
i. The D makes enough gains by breaching to enable her to pay compensatory damages to the P and still come out ahead
b. Provided that one looks only at the economic impact of the breach, one can say in such a case that the D’s breach does not harm the P, who receives the financial benefit of his bargain, and yet it improves the D’s position
c. The analysis has limitations
i. The most significant is that it takes into account neither important noneconomic values nor those consequences of breach that are not measurable in economic terms
ii. Economically efficient decision making can only be achieved if all the conditions are right
1. The market must be competitive and stable, so that the relative costs and benefits of performing and breaching can be gauged
iii. Such ideal conditions are seldom likely to exist
4. The Enforcement of a Damage Award
a. Judgment itself is merely a finding of liability
b. It does not guarantee that the P will get paid
c. If the D fails to satisfy it, and no assets can be found to execute on, the P may never see her money
d. Expectation Damages
i. The aim of expectation damages is to simulate as closely as possible the P’s economic situation in the absence of breach
ii. There are two essential elements:
1. Count up the P’s losses caused by the breach
2. Take into account any savings, gains, or recoupments that the P has made as a result of termination of the contract
iii. Damages consist of the losses less the savings, gains, and recoupments
iv. Damages =
1. P’s loss in value caused by the D’s non performance (this is determined by deducting the contractual value of what the P received from what she was promised)
2. Plus
3. Any other loss (this includes consequential and incidental damages)
4. Less
5. Any cost or loss the P avoided by not having to perform
v. Damages Based on a Substitute Transaction
1. Could be calculated by measuring the difference between what it would have cost under the contract, and what it ultimately cost to obtain equivalent services elsewhere
2. UCC codifies this by expressing the Buyer’s damages as the difference between the cover (i.e., repurchase) price and the contract price
vi. Damages based on the Market Value of the Promised Performance
1. Under both the common law and the UCC, if the aggrieved party did not enter into a substitute transaction, she is entitled to sue for loss based on a hypothetical substitute, valued at the market rate (which would have to be established by testimony, typically of an expert witness)
2. The market price may also be used as the basis for calculating damages when the P did enter a substitute transaction, but the principle of mitigation makes it inappropriate to award damages based on the actual cost of the substitute because the cost of the substitute transaction was higher than it needed to have been
3. When market value is used as the basis of determining damages, it must be decided at which place and time the value must be determined
a. If more than one location is connected to the contract, it must be decided which one to use to measure market value
b. Markets may fluctuate, so it is necessary to decide the date on which value is to be measured
c. The most sensible approach is to use the time and place that most closely approximates the market that the aggrieved party would reasonably have intended to obtain the substitute
vii. Loss of Income in a Contract for Services
1. Sometimes it may not be possible for the victim of a breach to find a substitute transaction
2. If the contract is for services, a breach by the employer results in the employee’s loss of her entire expectation under the contract
3. In such circumstances, the only way to compensate for the employee’s disappointed expectation is to award damages equivalent to the full consideration due to her under the contract
viii. Savings Resulting from the Breach Must be Offset Against Loss
1. Because direct costs would have reduced her expected profit had the contract been performed, it stands to reason that because they are actually saved as a result of the breach (or could have been saved if the P acted reasonably), they must be deducted from expected gains to achieve true expectation
2. Fixed costs (overhead expenses) are not saved by the breach and are not therefore deducted from damages
ix. Offsets for Part Payment and Salvage
1. Any payment that the P received under the contract, as well as any losses that she may be able to salvage, is treated in the same way as costs that she has saved - these amounts must be offset against her recovery
x. The Addition of Incidental and Consequential Damages
1. Incidental damages or expenses that the P incurs in handling the breach - the cost of taking whatever reasonable action is needed to protect and enforce the P’s rights under the contract
2. They may include such expenses as the transaction costs of taking action to mitigate the effects of the breach and of entering into a substitute transaction
3. Consequential damages compensate the P for loss or injury suffered in other transactions that were dependent on this contract, or for loss or injury otherwise caused by the breach
4. Incidental and consequential damages must be distinguished from direct damages
e. Expectation Damages Under UCC Article 2
i. Essentially the same as that under the common law
ii. Reserves the remedy of specific performance for special cases and treats damages as the primary remedy for breach
iii. UCC declares that remedies shall be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had fully performed
iv. Seller’s Remedies
1. Allows the seller to claim the price of the goods only when the goods have been accepted by the buyer or they are incapable of being resold because they have been lost or damages or are just not resalable
2. Permits an aggrieved seller to enter a substitute transaction by reselling the goods and, provided that the resale is made in good faith and in a commercially reasonable manner, to recover the shortfall between the contract price and the resale price
3. Damages may be based on a hypothetical resale as an alternative to actual resale
4. Allows the seller to calculate damages based on the difference between the contract price and the market price of the goods at the time and place at which delivery was to have been tendered under the contract
5. When the remedy of contract-market damages does not give an adequate recovery so that it is inappropriate to use the contract-market difference as a basis for measuring damages, UCC pertmis recovery of the seller’s gross profit plus reliance expenses, less allowance for payments or salvage received
6. No provision for seller to receive consequential damages
a. Some courts have held that even though Article 2 does not mention seller’s consequential damages, it does not expressly disallow them
b. Other courts have refused to award them
v. Buyer’s Remedies
1. When the buyer has rejected nonconforming goods or the seller has failed to deliver any goods at all, the buyer is confied to substiutionary damages, based on an actual good faith and reaosnable repurchase of the goods (cover) and or a hypotehtical repurchase under UCC, calculated as the difference between the market price at the time the buyer learend of the breach and the contract price
2. Buyer’s damages are measured at the place of tender, or in some cases, at the place to which goods are to be shipped
3. The time for measuring the buyer’s damages is the time that the buyer learned of the breach
4. UCC prefers the cover-contract difference as the more realistic measure, but the buyer is permitted not to cover, and instead use the market price of the goods as a basis of recovery
a. The market standard is also used if the buyer did not act reasonably in covering, so that the cover price is excessive
5. Buyer is entitled to recover consequential damages
6. Damages for accepted goods are measured on the loss suffered by the buyer as a result of the deficiency in the goods
f. Difference between Direct and Consequential Damages
i. Direct Damages
1. Some cases are characterized by the fact that the award of damages goes no further than the confines of the contract itself to compensate for the breach
a. The payment of money is designed to give nothing more than the benefit of performance, whether in the form of the costs of a substitute or the lost gains under the contract
b. The payment of damages thus acts a direct equivalent for the expected performance and thereby fully cures the disappointed expectation
ii. Consequential damages: losses that are consequent on the breach
1. In some cases, it is not enough to award only these direct damages, because the breach has had more far-ranging consequences
a. Quite apart from any direct damages to compensate for disappointed expectations under the contract, the breach has caused further losses in other transactions or endeavors that were dependent on the contract or has resulted in some other injury whether physical or economic
iii. Consequential damages can result from loss of opportunity of making gains in transactions that are dependent on the contract or physical or economic injury suffered as a result of the breach
iv. UCC describes consequential damages as including any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably have been prevented by cover or otherwise
g. Limitations on Expectation Recovery
i. Although called limitations, these factors are not, for the most part, external checks on damages but are simply an expression of principles inherent in the goal of compensating for the loss of reasonable expectations
ii. Foreseeability
1. An event or consequence is foreseeable when a reasonable person would realize the likelihood of its occurrence
2. It is an objective concept, concerned not with what a particular person actually did foresee, but what she would have foreseen had she reasonably contemplated the course of likely future events
3. Damages are foreseeable when, at the time of making the contract, the party who ultimately breached reasonably should have realized that those damages would be a likely consequence of the breach
4. A breaching party should not be held liable for a loss that she could not reasonably have anticipated as a consequence of breach when she entered the contract
5. The time of contracting, and not the time of breach, must necessarily be the point at which foreseeability is gauged
6. Restatement and UCC treat damages as foreseeable in two situations
a. The breaching party should reasonably have expected such damages to be a likely consequence of breach in the ordinary course of events; or
b. If, outside the ordinary course of events, the breaching party had reason to know of special circumstances that could reasonably give rise to such damages
7. The stricter test of foreseeability requires not merely that the probable consequences of the breach were reasonably foreseeable by the breaching party but also that, under all the circumstances of the contract, it is fair to conclude that the breacher tacitly assumed the risk of liability for those damages
a. Had the likely consequences of breach been brought home to him at the time of contracting, he would likely have agreed to assume liability for them
8. Foreseeability in Relation to Direct Damages
a. Foreseeability is not usually an issue in a claim for direct damages
b. The concept merely requires that the person reasonably understands that if she breaches, the other party will lose whatever value was reasonably expected
9. Foreseeability in Relation to Consequential Damages
a. The concept confines liability for consequential damages to those losses that a party reasonably should have contemplated as a probable result of her breach
b. Restatement and UCC break consequential damages into two categories
i. General Damages: those that are foreseeable as a probable result of the breach in the ordinary course of events
1. These include not only all easily imaginable direct damages but also those consequential damages that should be obvious to the breacher without any special or particular knowledge of the other party’s circumstances or affairs, because such a loss would be a normal and well-accepted likelihood of the breach of a contract of this kind
ii. Special Damages: those arising out of special circumstances that the breaching party would not have reason to know unless informed of them
1. The concept of reasonable contemplation is central to the foreseeability of special damages
2. It does not require that a reasonable person in the breacher’s position would have foreseen the exact loss with great precision and specificity
3. All that is required is that a loss of that nature and approximate extent could be conceived of as a probability
c. A court may use its equitable power to limit foreseeable damages that are disproportionate to the compensation earned by the breacher
i. Should the breacher really be liable for consequential damages so disproportionate to what it earned under the contract?
iii. Mitigation
1. The basic principle of mitigation is that if the P, through bad faith or unreasonable action or inaction has failed to prevent or has aggravated her damages, the D is not held responsible for the increase in loss caused by the P
2. A failure to mitigate damages does not deprive the P of all relief but affects recovery only to the extent that the damages were increased as a result of the P’s conduct
3. The words bad faith and unreasonable indicated that there must be some element of fault on the P’s part
a. It must be apparent that the P’s behavior in reacting to the breach was dishonest, opportunistic, or vindictive or that it deviated from what would be expected that it failed to conform to community standards of rationality
4. Restatement expresses this by stating that losses are not recoverable if the P could have avoided them without undue risk, burden or humiliation, but the P should not be precluded from recovery to the extent that she made reasonable but unsuccessful efforts to avoid harm
5. UCC requires the same principles as the Restatement
a. Requires an aggrieved seller or buyer to act reasonably, in good faith, and within a reasonable time when making a substitute transaction
b. Bars a buyer from obtaining consequential damages that could have been prevented by cover or otherwise
c. Reflects the seller’s duty to mitigate in deciding whether to complete the manufacture of special ordered goods
d. Requires the seller to make reasonable attempts at resale before claiming the price of the goods from the buyer
6. The Reasonableness Test for Determining Whether the Plaintiff Violated the Duty to Mitigate
a. Was it reasonable for a person in the P’s position to have responded to the breach as she did at the time that the breach occurred?
b. All of the facts are looked at with a sympathetic eye on the P
i. As the breach compelled her to take action to safeguard her interests, courts are inclined to respect her judgment if it had an honest and rational basis, even if the D can point to a different response that may have been more effective in fully or partially preventing the loss
c. The D has the burden of proving that the P failed to mitigate the loss
i. The D must show what reasonable actions the P should have taken to curtail her loss, and that those actions would have reduced damages by a specific amount
7. The Substitute Transaction as Mitigation
a. The most obvious form of mitigation is the substitute transaction
b. A victim of a breach is allowed reasonable discretion in declining to pursue unsuitable alternatives
c. Although the victim of a breach must take reasonable steps to mitigate her loss, she is not required to suffer undue burden or prejudice
i. In the employment context, the court must be particularly solicitous of the impact that the offered substitute might have on the P’s career goals, professional development, and dignity
d. Although the victim of the breach is not required to mitigate by entertaining into a substitute contract that is unduly burdensome, humiliating, or harmful to her long-term interests, if she does in fact take the substitute, her earnings must be deducted from her damages
8. Post-breach Transactions That Are Not Appropriately Treated as Substitutes: The Lost Volume Situation
a. One should not automatically assume that a similar transaction after the breach must be a substitute for the broken contract
b. It should only be so treated if it is clear that the P would not or could not have entered it in the absence of breach 
c. Failure to maintain this distinction carefully could lead to an unfair and unwarranted reduction of the P’s recovery by offsetting the proceeds of an entirely independent transaction
d. In a sale of goods, UCC caters for lost volume
i. It provides in essence that when the usual measure of damages - the difference between the contract price and the market price on resale - is inadequate to fully compensate the seller, the seller’s lost profit on the sale is the appropriate measure
iv. Causation
1. A breaching party cannot be accountable for loss that was not caused by her breach
2. There must be a link between the breach and the loss
3. Causation is not usually an issue when direct damages are concerned
4. Unless the P has broken the chain of causation by aggravating damages, there is invariably a clear causal link between the breach and the loss of the contractual bargain
5. However, consequential damages are by definition more remotely connected to the breach, and when they are claimed, it must be established that they were indeed a consequence of the breach
v. Reasonable Certainty
1. The evidence must be sufficient to persuade the fact finder that the loss is more likely to have occurred thant not, and must give the factfinder enough basis for calculating a monetary award
2. Reasonable certainty involves two inquiries:
a. The threshold question is whether the P has proved injury
b. If injury is shown, the next question is whether the P has provided sufficient evidence to enable the factfinder to determine the amount of the loss
3. The more clearly the P can demonstrate the first element, the greater effort the factfinder will make to come up with some kind of compensation figure
4. Restatement notes that although damages cannot be recovered for loss beyond the amount established with reasonable certainty, the policy of holding the breacher accountable for her wrongful act requires that doubts should generally be resolved against her once it is established that significant injury has occurred
a. UCC expresses a similar sentiment
5. Direct damages
a. Direct damages may be difficult to prove, for example, when the P seeks his expected profit from the contract, but cannot prove what that profit would have been
b. Once the fact of loss has been shown, the P need not prove the amount of loss exactly or accurately
c. It is enough that the evidence allows the factfinder to make a fair and reasonable estimate of loss
6. Consequential Damages
a. Difficulty of proof is most commonly encountered when consequential damages are in issue
7. New Business or Ventures
a. When a P has an established business, they have a track record of past earnings that would allow them to make projections of loss as a result of the breach
b. Where the D’s breach precludes the P from making expected profits from a new business, this track record is absent and the P’s prospect of proving lost profit is weaker
c. Some courts (particularly in older cases) are hostile to a claim of lost profits where a business is new and untested, and treat evidence of potential profit as too speculative
d. However, the better view, more commonly found in modern cases, is to evaluate each claim on its facts to decide if there is enough information to provide a reasonable basis for determining the fact and extent of likely lsos
e. For many new businesses, a mere showing of the profitability of comparative businesses in the area will not likely be enough to establish with reasonable certainty that the new entrant into the market would achieve profits at that level
vi. Unfair Forfeiture
1. When a contract has been substantially performed and the cost of rectifying the immaterial and non willful breach is disproportionately large in relation to the value of the benefit that full performance will confer on the P, diminution of the ultimate value of the performance may be a more appropriate measure of damages
a. Confined this principle to situations in which there had been substantial performance
2. Where the breach is material, there is seldom a justification to limit damages merely because the amount needed to achieve the P’s contractual expectations exceeds the enhancement of the ultimate objective market value of the promised performance
3. Damages should not be reduced or disallowed on the unfair forfeiture principle merely because the cost of rectifying the defective performance exceeds the ultimate economic value of that performance
4. The crucial question is whether the failure to award damages based on the cost of rectifying the performance would deprive the P of a material benefit contemplated by the contract
h. Reliance and Restitution as Alternatives to Expectation
i. Quite apart from incidental damages, the victim of the breach may have incurred expenditures or losses by partly or fully performing under, or relying on, the contract before its breach
ii. Reliance damages: conceived of as a remedy based on affirmation of the contract - it is an enforcement of the contract
1. Aim to refund expenses wasted or equivalent losses by the P in reliance on the contrat, thereby restoring her to the status quote ante - the position she would have been in had no contract been entered
2. In some cases, the distinction between direct and consequential damages may not have any significant effect on the restul, but different rules apply to these different types of reliance, and the characterization could be significant
3. Direct/essential: when a loss or expense is incurred in performing an obligation under the contract; it is directly based on the contract and essential to fulfilling the party’s contractual commitment
a. In many types of contracts, expectation damages are made up of expected profit on the whole contract plus expenditure already incurred in reliance on the contract
i. In cases like this, essential reliance expenses are therefore a component of expectation recovery
b. When the P would have made a loss in full performance of the contract - that is, he had a negative expectation - the D’s breach is a lucky break
i. It allows him to cease performance and curtail his loss
ii. This means that if he is awarded his full reliance damages, he actually does better than he expected
1. Burden of proof is on the D for proving negative expectations 
2. A P seeking recovery of reliance damages need only prove his expenditure and need not show that he would not have made a loss on the contract
iii. The general rule is that when the D can prove that the P would have suffered a loss in the event of complete performance, the P’s reliance damages should be reduced to bring his recovery into line with his expectations
1. Reduce the recovery proportionally; prorate the loss and to reduce the recovery of expenses by a percentage of the total loss equal to the ratio of expenses incurred to total expenses
4. Consequential/incidental: if a loss or expense is incurred as a consequence of and incidentally to the contract, for the purpose of enjoying or taking advantage of the benefit expected from the contract
a. Incidental reliance expenditure or loss is incurred in consequence of having made the contract and for the purpose of using or enjoying the benefits expected under it
b. These must necessarily have been incurred after the contract
c. A loss or expense incurred in anticipation of the contract, but before it is actually formed, is therefore not included in incidental reliance damages
d. Most commonly, incidental reliance takes the form of an expenditure or outlay that is wasted as a result of the breach
e. But sometimes it is in the nature of a lost opportunity or other gain sacrificed
i. Lost gains and opportunities are, of course, harder to prove and quantify than wasted expenditure, but they are recoverable if properly established, subject to the qualifications discussed
f. Because incident reliance is ancillary to the contract, there must be a limit on it to protect the breaching party from liability for expenses that it could not fairly have expected, or that were not incurred reasonably
i. Therefore, incidental reliance is only recoverable if the D foresaw or reasonably should have foreseen the possibility of the loss or expenditure being incurred, and both the amount and nature of the loss or expenditure were reasonable
ii. The mitigation principle applies here too, but it need not be stated as a separate requirement because it is inherent in the concept of reasonable reliance
g. If the loss can be salvaged or the items reused, any recoupment of the waste will limit the claim
h. Where the contract relates to a money-making enterprise, the P’s costs, including incidental reliance costs, would be deducted from prospective earnings to determine profit
i. Therefore, if the D can prove that the P would not have made a profit from the enterprise, it would be appropriate to apply the prorating principle discussed early
ii. However, in other situations, where profit is not an issue, incidental reliance damages should not be subject to the rule of proprorainte reduction
iii. Restitution: premised on the theory of disaffirmance - it treats the breach as having caused the contract to fall away
1. Seeks to return to the P the value of any benefit conferred on the D under the breached contract
2. It focuses not on the P’s expectation or expenditure, but on the extent of the D’s enrichment at her expense
3. Restitution is also available when a valid contract has been entered into and materially breached, because the P has the option of either suing on the contract for expectation or reliance, or of affirming the contract and suing in restitution for the recovery of benefits conferred under the now-defunct contrat
4. Can’t sue for both reliance and restitution damages
5. Although market value is the preferred measure of value, the recipient's net gain is sometimes more appropriate
6. When restitution is based on the disaffirmance of a breached contract, there is one further question concerning the measurement of the benefit:
a. If the market value of the benefit exceeds the value placed on it in the contract, should the contract price be an upper limit on recovery?
b. The argument in favor of limiting recovery to the contract price is that the distinction between affirmance and disaffirmance is artificial
i. Because the P’s expectation of loss is taken into account for reliance damages, consistency demands that the P’s expectation should limit restitutionary recovery as well
i. Equitable Remedies
i. Specific Performance: a court order commanding the D to perform the contract as promised
1. Reserved as an extraordinary remedy
2. If the D disobeys the order, she can be sanctioned for contempt of court and jailed or fined
3. The potential of punishment for disobedience is one of the considerations that may give a court pause in deciding if the remedy is apposite
4. Inadequate Remedy at Law
a. Because the court of equity intervenes to give a remedy only where the legal remedy of damages is inadequate, the P seeking specific performance must show that the normal legal remedy of damages would not provide adequate relief
i. Restatement and UCC reflect this rule
b. Where the contract involves the sale of real property, courts tend to grant a decree of specific performance quite readily
c. There is a much stronger argument for awarding specific performance if the information available to assess the financial loss resulting from the breach is scanty or unreliable, leading to a high risk of the inaccurate measure of compensation
d. Where goods are sold, the assumption is contrary to that usually applied to sales of real property
i. Except in special circumstances, goods are not considered unique
1. To be unique, an item does not necessarily have to be the only one of its kind in existence
2. Covers any situation in which it is not commercially feasible to obtain a substitute
5. The Balance of the Equities and Hardship to the Defendant
a. The court considers the impact on the parties of granting or denying the remedy
b. In deciding whether it is appropriate to decree specific performance, a court is aware of the potential sanction for contempt of court if a D should disobey the order, and is likely to be sensitive to the question of the intrusiveness of the order and any difficulty a D may have in performing as promised
c. Hardship to the D is taken particularly seriously where the performance involves personal services
i. Most of the time, a court won’t enforce personal service
ii. Service might be performed grudgingly, would require careful court supervision, and kind of like indentured servitude
6. Practicality of Enforcement
a. The court takes some account of the ease or difficulty in enforcing the order, and the extent to which the court will be required to supervise the performance and deals with disputes over whether performance is in accord with the contract
b. Some cases may require judicial monitoring to ensure that a reluctant D does not provide a grudging performance
c. If the court concludes that specific performance is necessary to do justice, it will undertake the required supervision
i. But practicality is a factor that is looked at
7. Indefiniteness
a. A court will not make a vague order
b. Specific performance will not be decreed unless the contract is definite enough to form the basis of a clear order
c. Even if the uncertainty is not so severe as to defeat a claim that a contract was made, it could render the contract too unclear to support an order of specific performance
8. Public Interest and the Interests of Innocent Third Parties
a. Public interest is included in the balance where an order compelling performance, or the refusal of such an order, does have some impact on the public interest
b. The harm that an order of specific performance may have on the rights and interests of innocent third parties may also have an impact on the court’s decision on whether to grant the order
ii. Injunctions: an equitable remedy under which a court grants an order that either comepls the D to perform a specific act - called a mandatory injunction - or prohibits the D from performing a specific act - called a prohibitory injunction
1. Specific performance is really just a form of injunction
2. A court will not issue an injunction to compel or enjoin the D’s conduct unless the P can show that the less intrusive legal remedy of damages is inadequate and that the need to protect the P’s rights under the contract outweighs any hardship that the injunction might impose on the D, any problems of supervising the order, and any harm to the rights of innocent third parties or the public interest
3. Specific performance could be a mandatory or prohibitory injunction
a. Forcing performance or directing the breaching party not take action that violates the terms of the contract
4. A prohibitory injunction may also be helpful to a P where it is not aimed directly at conduct in violation of the contract, but instead strikes at the D’s motivation to breach
a. Say prohibiting the D from performing another contract 
j. Types of Remedies
i. Money damages
1. Direct
a. Expectation (benefit of the bargain) damages - compensates breaking promises
b. Reliance damages - compensates detrimental reliance
2. Indirect
a. Consequential
b. Incidental
c. Nominal - a dollar or token, situations when P succeeds in proving a breach, but damages are difficult to calculate, so what the court will do is say you won in principal, but because we don’t have confidence in the $ value of the breach, we are going to just give you a dollar
3. Restitution - compensates unjust enrichment due to conferral of benefits
4. Injunctive/Equitable relief
a. Specific performance
ii. Efficient breach
1. A and B enter a contract in which A is to pay $100K for B to build a garage. Taking into account all of his costs, B expected to make $10,000 in profits. C comes along and offers to construct the same garage for A for $85K. Should A break her contract with B?
a. Theory of efficient breach says yes
i. A should breach contract with B;
ii. A should contract with C to do the job instead, thus saving $15k; and
iii. A should pay B $10,000
k. Farnsworth Formula
i. Loss in value
1. What your expected to get minus what you actually got
ii. + other loss
1. Incidental damages + consequential damages
iii. - Cost avoided & loss avoided
1. Costs avoided by P by not having to perform (including costs avoided through mitigation, salvage, etc.)
l. Remedies under the UCC
i. Seller remedies
1. Lost profits through substitute transaction
2. Difference between K price and market price OR expected profit (e.g., in case of specially manufactured goods)
a. note : in these cases, buyer is not forced to go through with the sale
3. Specific performance before or after buyer accepts goods
a. Note: buyer forced to go through with the sale
4. Open question whether seller may claim consequential damages under UCC
ii. Buyer remedies
1. Lost profits through substitute transaction
2. Difference between K price and market price
a. Note: in these cases, seller is not forced to go through with the sale
3. Specific performance
a. Note: seller forced to go through with transaction
4. Buyer entitled to consequential damages
m. Limitations on Damages
i. Limitations on Damages
1. Loss flows from (caused by) breach (causation)
2. Possibility of loss was foreseeable
a. In the ordinary course of events or
b. As a result of special circumstances of which the party in breach had reason to know
3. Loss can be estimated with reasonable certainty
a. I.e., non-speculative
b. Absolute certainty not required
4. Reasonable Mitigation
ii. Consequential Damages
1. The “other loss” category in Farnsworth formula =
a. Incidental damages + consequential damages
i. Can break consequential damages even further:
1. Special damages
2. General damages
2. Direct v. Consequential Damages
a. Acme -> Promise to recondition machine -> Brentwood -> Promise to pay money -> Acme
i. Breach of promise to recondition machine
1. As a direct consequence, Brentwood expected to get machine repaired for $X
a. Actual: get it repaired for $X plus $1,000
b. Direct damages = $1,000
2. As an indirect consequence, delay caused Brentwood to lose $20K profits from canning business
3. Can’t claim attorney’s fees as consequential damages
4. Restatement for foreseeability
a. Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made
b. Loss may be foreseeable as a probable result of a breach because it follows from the breach
i. In the ordinary course of events
ii. As a result of special circumstances, beyond the ordinary course of events, that the party in breach…
5. Restatement on limitations of damages
a. A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for….
iii. Mitigation of Damages
1. Mitigation - Basic Principles
a. D has burden to prove failure to mitigate damages; P bears cost of failing to mitigate
b. Mitigation need only be reasonable - i.e., accomplishable without undue risk, burden, or humiliation
c. If P does not actually mitigate -> held to standard of reasonable mitigation
d. If P actually mitigates -> P’s damages reduced even if the mitigation was not required
e. A substitute transaction counts as mitigation only if the P would not have entered into it in the absence of a breach (“lost volume”)
n. Reliance Damages
i. Different goals, different remedies
1. Goal: put P in situation she was in before (i) K formed or (ii) benefit conferred
a. Reliance (=out of pocket expenses)
b. Restitution (=mtk value of good/service or net benefit)
2. Goal: Put P in situation she would have been in, if K fully performed by both sides
a. Expectation/benefit of bargain
ii. Reliance measure
1. Any out-of-pocket expenses (performance + preparation) incurred after K formed
2. + lost opportunities as a result of reliance
3. - loss avoided (what P mitigated or should reasonably have mitigated)
4. (no deduction for cost avoided)
iii. Essential reliance = direct reliance damages
iv. Incidental reliance = consequential/indirect reliance damages
v. Restitution
1. How to calculate (=quantum meruit/valebat, or net gain)
2. Recovery not reduced by any expected loss on contract (contrary to EE)
3. BUT recovery limited to expectation value where all that is left for breaching party to do is to pay a sum certain
vi. Specific performance
1. When is SP appropriate?
a. Inadequacy of remedy of law
i. Performance is unique/irreplaceable/invaluable (real estate, aniquies, etc..)
ii. Damages cannot be calculated with reasonable certainty
iii. D has no $
b. Practical considerations
i. Difficulty of supervision
ii. Further negotiation/agreements required
iii. Services/employment context - concerns about indentured servitude
c. Equitable considerations
i. Contract was unfair
ii. SP would cause hardship to D or third parties
iii. P’s unclean hands/laches
2. Contracts for real estate are typically always given specific performance
3. Contracts for service are hard to enforce specific performance
14. TS Chapter 2: Components of an Agreement
a. Title: the title usually identifies the type of agreement
b. Preamble: The preamble identifies the parties and the date
c. Recitals: are often used to explain the background to the agreement, but have no legal significance
d. Definitions: often useful to create a short term as a substitute for the concept
e. The Body of the Written Agreement: where the operative portions of the agreement will appear
i. It should include everything that either party promises to do or to refrain from doing, every right either party expressly grants to the other, and every representation or warranty that either party makes
f. Signature Blocks
g. Types of Contract Terms
i. Covenant: a promise to do or refrain from doing something
1. Creates contract liability if breached
2. Proper word: Shall (or shall not)
ii. Discretionary Authority: a right to choose whether to take an action or what action to take
1. Creates permission for one party to choose between state actions or to act pursuant to a specified standard
2. Proper word: may (or need not)
iii. Condition to the Agreement: a predicate to the existence of the agreement
1. Unless and until the condition is satisfied, there is no deal
2. Proper word: if
iv. Condition to an Obligation: a predicate to a duty
1. Established the circumstances that must exist (or not exist) before a party must perform a specific duty
2. A condition might be outside the control of the parties or within the control of one of them
3. Failure of a condition is not a breach, unless it is also made a duty
v. Condition to Discretionary Authority: a predicate to a right
1. Establishes the circumstance that must exist (or not exist) before a party may exercise discretionary authority
vi. Present Transfer of Rights: a transfer of rights to property
1. Constitutes all or party of one party’s performance
2. Proper words: grants, transfers, and assigns
a. Or if appropriate to the transaction: sells, leases, licenses, consigns, pledges, or a similar, active verb
vii. Representation: a statement of a past or present (but not future) fact made by one party to the other
1. Creates potential tort liability if untrue and might be grounds for rescission
2. Proper word: represents
viii. Warranty: a promise that a past, present, or future fact is true
1. Creates contract liability if not true
2. Proper word: warrants
ix. Declaration: a statement as to which the parties agree
1. Defines terms or establishes rules applicable to the transaction or to the parties’ relationship
2. Proper word: is or some other verb in the present tense (e.g., means for a definition; governs for a choice of law)
h. Problem 2-1
i. Problem 2-2
15. TS Chapter 5: Drafting With Precision
a. Usage of Trade and Course of Dealing
i. Usage of trade is any meaning ascribed to words, or any practice or method of dealing, having such regularity of observation in a place, vocation, or trade as to justify an expectation that it will be observed with respect to a particular agreement or transaction
ii. Course of dealing is a sequence of previous conduct between the parties to an agreement that is fairly to be regarded as establishing a common basis for understanding or interpreting their expressions or conduct
iii. Some transactional attorneys attempt to negate all usage of trade and course of dealing on a wholesale basis by incorporating into their written agreements a clause that says so
b. Avoid Forfeiture
i. Courts are somewhat hostile to conditions and, when the language used is susceptible to different interpretations, will prefer one that does not result in forfeiture
c. Exercise 5-A
d. Expressio Unius and Ejusdem Generis
i. Expressio unius est exclusio alterius: the expression of one thing excludes another
1. If an agreement expressly lists what is within its coverage, then it excludes that which is not mentioned
ii. Ejusdem generis: of the same genus or class
1. Applies when an agreement contains a specific enumeration of items followed by a general catchall phrase
2. The maxim calls for the catchall phrase to be interpreted to include only things of the same kind or with the same characteristics as the specific items listed
e. Public Interest Preferred
i. In interpreting an agreement that affects the public interest, a meaning that serves the public interest is to be preferred over one that does not
f. Contra Proferentem
i. Requires that ambiguity in an agreement be interpreted against the party who proffered the ambiguous language
g. In General, Use the Active Voice
i. The passive voice can on occasion be proper - particularly when the action, not the actor, is what matters or in the phrasing of a condition
ii. But do not use the passive voice by accident
iii. Especially in a covenant, using the passive voice can create ambiguity, which in turn can lead to litigation
h. Use the Present Tense
i. In general, terms in an agreement - particularly declarations - should be drafted in the present tense
ii. One problem with the future tense is that it is indefinite
1. It does not indicate how far in the future it applies or becomes operative
i. Use the Singular
i. When drafting a condition, describe the triggering event in the singular, not the plural
ii. Using the plural implies that the event must happen multiple times for the condition to apply, and that is rarely what the parties intend
j. Use Consistent Wording
i. If you mean the same thing, use the same words
ii. Variation in language might make for appealing prose, but at the cost of creating ambiguity
iii. Comply with the following two maxims:
1. Never change your wording unless you wish to change your meaning
2. Always change your wording if you wish to change your meaning
k. Avoid Repetition
i. Repetition is at best unnecessary and in many cases, creates a significant problem
l. Place Modifiers Next to the Word or Phrase They Modify
i. Improper placement of words or phrases can sometimes create difficult interpretive problems
m. Problem 5-2
n. Problem 5-3
o. Problem 5-4
p. Craft Definitions and Use Defined Terms With Care
i. Using defined terms in a written agreement can save space, make the agreement more readable, and help prevent error by avoiding inconsistent phrasing
ii. Every use of a defined term carries with it the entire definition
iii. Five errors that lawyers commonly make with respect to definitions and defined terms:
1. Error One - Making a Term Too Specific
a. Do not incorporate into a definition detail that will or might be contradicted later or elsewhere
2. Error Two- Creating Redundancy
a. Each use of a defined term carries with it the entire definition
3. Error Three - Using a Term in Its Definition
4. Error Four - Inconsistent Capitalization
a. Most written agreements follow the convention of capitalizing the initial letter of each word in every defined term
b. A problem or ambiguity arises, however, if the agreement ever uses a defined term without capitalizing the initial letter
c. To avoid this problem, the drafter should
i. Always follow the capitalization convention whenever the intent is to use the defined term
ii. Use a word or phrase other than the defined term when something different is intended
5. Error Five - Making a Term Too Broad
a. Sometimes a definition is drafted so broadly that it encompasses things that the drafter did not consider and does not want to be covered
q. Punctuate Properly
i. The addition of a seemingly insignificant thing - a comma - drastically changes the meaning
r. Problem 5-6
s. Problem 5-7
t. Pay Attention to Prepositions
i. Prepositions do make a difference
ii. Occasionally the preposition chosen can be important in more subtle ways
u. Avoid Ambiguity
i. Ambiguity exists when a word, phrase, clause, or entire provision can reasonably be interpreted in two or more mutually exclusive ways
ii. Vagueness is often acceptable, at least when one or both parties want it
iii. Ambiguity, in contrast, is never acceptable
iv. There are three different types of ambiguity:
1. Semantic Ambiguity
a. Exists when a word or phrase has multiple meanings and more than one of those meanings could reasonably apply
2. Contextual Ambiguity
a. Is created when two or more statements or clauses in the same agreement or in related agreements are inconsistent
b. Commonly, contextual ambiguity arises from the interaction of two different sentences, often appearing in different locations in the parties' written agreement
c. Can also be created through a glaring omission
3. Syntactic Ambiguity
a. Probably the most common type of ambiguity
b. Arises most frequently from the misplacement of a modifier
i. That is, when it is unclear to what word or phrase a modifying word or phrase refers
4. Problem 5-15
5. Problem 5-16
6. Problem 5-17
7. Problem 5-19
v. Double-Check...Everything
i. Mathematical Formulas
1. Sometimes a contract term simply does not work the way it was intended
2. For example, a computational formula might simply be wrong in some way, with the result that it yields a result that neither party intended
ii. Anticipating Future Events
1. A similar problem occurs when subsequent events are not what the drafter anticipated they would be and the language used does not contemplate the situation that has arisen
iii. Problem 5-27
w. Exercise 5-B
16. TS Chapter 4: Boilerplate
a. Interpretation and Modification
i. Parol Evidence & Merger Clauses
1. When all the parties to a transaction have adopted the same written expression of the agreement, the parol evidence rule protects the integrity of that writing by restricting each party’s ability to contradict or supplement the terms expressed in that writing
2. The parol evidence rule is based on the assumption that when parties record their agreement in writing, they usually intend the writing to supersede the terms that they discussed or even agreed to in prior communications or negotiations
3. The rule treats evidence that directly contradicts the writing as particularly suspect
4. When a written memorial of an agreement exists, the parol evidence rule limits a party’s ability to offer extrinsic evidence of prior or contemporaneous terms to supplement or contradict the written memorial, whether the evidence be written or oral
5. The Operation of the Parol Evidence Rule
a. Commonly is part of the common law of contract
b. The rule requires courts to do two things
i. Classify the writing which memorializes the agreement
ii. Classify the type of evidence that one party seeks to admit
6. Classifying the Writing
a. The parol evidence rule has three different classifications for a writing that memorializes the agreement of the parties:
i. Fully integrated
1. Gets the most protection under the parol evidence rule
2. A fully integrated agreement is one adopted by the parties as a complete and exclusive statement of the terms of their agreement
ii. Partially integrated
1. Gets some protection under the rule
2. Partially integrated agreement is a final expression of some, but not all, of the terms to which the parties have agreed
iii. Non-integrated
1. Fall outside the parol evidence rule entirely
b. A written agreement is integrated - either partially or fully - if it constitutes a final expression of one or more terms of the agreement
c. So how is a court to determine whether an integrated agreement is fully or partially integrated?
i. Many older cases use the four corners approach
1. If the writing appears to be complete on its face, it is treated as fully integrated
ii. Over time, the four corners test has yielded to a more contextual approach
1. Under this approach, adopted by the Restatement, courts may consider parol evidence when determining whether a writing is fully integrated, partially integrated, or not integrated at all
7. The Relevance of a Merger Clause
a. Sometimes the parties will add language to the writing that states, in one form or another, that the writing contains the entire agreement of the parties
b. They often state that all prior agreements are merged or integrated into the writing
c. Courts typically regard a merger clause as highly probative - but not conclusive - of whether a writing is fully or partially integrated
8. Problem 4-1
9. Classifying the Evidence
a. Parol evidence may not be admitted to:
i. Contradict a fully or partially integrated written agreement; or
ii. Supplement a fully integrated written agreement
b. Parties are free to submit parol evidence to supplement a partially integrated written agreement or to either supplement or contradict a writing that does not qualify as an integrated agreement
c. Classes of parol evidence:
i. Evidence that contradicts the written agreement
ii. Evidence that supplements the written agreement
iii. Evidence proffered to explain the terms in the writing
1. Some courts treat this evidence as admissible
2. Some courts don’t allow this evidence to explain a term in a fully or partially integrated agreement unless the term is ambiguous or unclear on its face
iv. Generally, parol evidence is admissible to demonstrate that an alleged contract is either void or voidable
1. Hard though when showing that the agreement was induced through fraud or misrepresentation
a. General Merger Clause: Can add into the merger clause there were no material representations beyond those included in the writing and that neither party relied on oral statements by the other
b. Specific Merger Clause: expressly disclaims any representations as to the subject matter to which the evidence relates
v. Evidence of a condition precedent
10. CHECK OUT THE GRAPH ON P.G 61
b. Severability & Savings Clauses
i. The Common Law Approach to Severance
1. Courts have long severed an unenforceable provision from the remainder of an otherwise valid agreement, leaving the remainder in effect, provided the unenforceable provision is not an essential part of the agreed exchange
2. To determine whether a provision is essential, courts attempt to give effect to the intention of the parties, inquiring as to whether the parties would not have entered into the agreement absent that provision
ii. The Effect of a Severability Clause
1. A severability clause functions against this common-law backdrop
2. The frequency with which such a clause can be found in form agreements suggests that drafters put them in almost reflexively
3. Most clauses do not address the crucial issue underlying severability, and leaves the courts with two options
a. To give the severability clause its most natural reading, which is to sever any unenforceable provision
i. This option treats the clause as a declaration that no provision of the agreement is truly essential
ii. But not all invalid provisions should be severed
b. Disregard the severability clause and evaluate the essentiality of the unenforceable provision
i. This approach is problematic because it renders the severability clause a nullity
4. Traditional severability clauses are either too broad or irrelevant
5. Several authorities recommend that a severability clause identify the essential terms and make the mexpections to severance
a. Courts have shown themselves to be responsive to such drafting
iii. Savings Clauses
1. Some transactional attorneys take a different approach to potentially unenforceable clauses
a. Instead of indicating that an unenforceable clause is to be severed, they invite courts to rewrite the clause so that it becomes enforceable
b. This is probably the most common with respect to a covenant not to compete, which will typically be unenforceable if unreasonably broad in duration or geographic scope
c. It is important to understand, however, that while some courts are willing to rewrite the restriction, others will refuse the parties’ invitation to rewrite the agreement
i. Savings clauses thus might not be helpful, although it is unlikely to be harmful
2. Transactional attorneys must be aware of the approach that the courts will follow when performing the writing task
a. While some courts will edit the clause in any manner to achieve the parties’ stated desire, others will follow what is known as the blue pencil rule
i. Under this approach, a court will not rephrase an overly broad restrictive covenant, but will instead strike out grammatically severable words and phrases
ii. Thus, the clause will be saved only if the reason for its infirmity can be removed by exercising words
3. Exercise 4-A
4. Another common savings clause deals with the possibility that the interest rate charged on an indebtedness might be usurious
a. Instead of inviting a court to substitute a different and permissible interest rate, this type of clause typically calls for the rate and fees to be reduced or refunded to the extent necessary to avoid usury
b. However, several states treat a usury savings clause as ineffective to prevent the loan from being usurious
c. There is at least one significant potential downside to placing a usury savings clause in a loan agreement
i. While some courts have stated that a usury savings clause evidences the lender’s intent not to charge usurious interest, others have suggested that a usury savings clause actually manifests the lender’s intent to charge usurious interest, a fact that might lead to a more severe consequences
ii. Moreover, in states that follow the blue pencil rule, a typical usury savings clause might not be adequate and instead drafters would need to find other ways to deal with the potential problem
5. Transactional attorneys should not rely on a savings clause to ensure that the transaction is legal and that the parties’ obligations are enforceable
iv. Amendment
1. Agreements to modify or amend an existing contract face three potential problems:
a. The common law generally requires than an amendment be supported by consideration
i. Not always enforced with respect to executory contracts and sometimes for the sale or lease of goods
b. The agreement, as modified, must satisfy the applicable statute of frauds
c. The original agreement might purport to require that any future amendment be in writing and be signed
i. However, such a clause prohibiting oral modifications is generally unenforceable
ii. The theory is that the parties can either by agreement change or by conduct waive this requirement
iii. However, a no-oral modifications clause is enforceable in contracts for the sale or lease of goods and is often enforceable in government contracts
v. Waiver
1. Just as a written agreement might seek to prevent or invalidate future oral modifications, it might also seek to invalidate unwritten waivers
2. Waiver is traditionally defined as the intentional relinquishment of a known right
a. However, that definition is a bit misleading
i. Intent might be inferred from a volitional statement or act
ii. The known right need not concern a covenant or performance; might also relate to a condition
iii. The person making the waiver need not know of the legal effect of the waiver, merely of the underlying facts
3. Just as the law in many states treat a no-oral modifications clause as ineffective, it will similarly treat a no-oral-waivers clause as ineffective
a. The theory underlying this rule is that the parties can waive or be estopped from enforcing the requirement of a writing
4. Some jurisdictions treat a clause prohibiting oral waivers as effective though
5. An effective waiver can be retracted with respect to the executory portion of a contract, provided the other party has not relied to its detriment to the waiver
a. To do this, the party wishing to retract the waiver must communicate that fact to the other party
c. Risk Allocation
i. Indemnification: the process of shifting the responsibility for a loss or expense from one party (the indemnitee) to another (the indemnitor)
1. It is accomplished by the contractual promise of the indemnitor to pay an obligation for which the indemnitee is liable or to recompense the indemnitee for na obligation it has paid
2. Indemnification clauses are common in the documentation of many types of transactions
3. Indemnification clauses are useful because they augment the rights or remedies that the indemnitee would have under the common law
4. It is important to distinguish indemnification from warranty and guaranty
a. Warranties are two-party affairs under which the warrantor promises the obligee that a specified fact is true
i. If the statement later proves to be untrue, the warrantor will have contract liability to the obligee
ii. Warranties can be used in almost any transaction but are particularly common in sales agreements, leases, and loan agreements
b. Guaranties and indemnities are, in contrast, three-party arrangements
i. A guarantor promises to pay the debt of a third party to an obligee
ii. An indemnitor promises to reimburse the obligee for its payment or liability to a third party
5. While warranties, guaranties, and indemnities are all, essentially, risk-allocation devices, the legal rules applicable to each are different
a. Guaranties are subject to numerous suretyship defenses
b. Indemnification agreements are not subject to suretyship defenses but many states have statutory and common-law limitations on indemnity agreements
6. A duty to defend is different from a duty to indemnify
a. The latter covers actual liability of the indemnitee to a third party
b. The former covers the costs of defending a claim brought against the indemnitee, even if that claim is unsuccessful
7. Duty to indemnify obligates the indemnitor to reimburse the indemnitee, while a duty to hold harmless limits the indemnitee’s liability to the indemnitor, effectively barring the indemnitor from bringing suit against the indemnitee
8. Losses refers to amounts actually paid
9. Liabilities is broader and covers amounts due as well as amounts paid
10. Claims is broader still and applies any time a third party has initiated a legal action
ii. Excuse
1. Contract law is rife with doctrines that can be used to excuse one or both of the parties from some or all of the party’s unperformed contractual duties
2. Most of these doctrines deal with circumstances in existence at the time the parties entered into their agreement
3. Partial list of excuses based on circumstances existing when the agreement was formed:
a. Duress 
b. Fraud or misrepresentation
c. Illegality or public policy
d. Incapacity
e. Mistake
f. Unconscionability
i. For the most part, excuses based on these doctrines are immune to clever drafting techniques
4. Contract law also has several excuse doctrines designed to deal with circumstances arising after a contract is formed, including:
a. Death of a party
b. Frustration of purpose
c. Impracticability or impossibility
d. Intervening illegality
i. Each of these doctrines can be expanded or limited by agreement of the parties
ii. In the absence of agreement, the doctrines listed above allocate the risk that some - typically unforeseen and unlikely event - will significantly impact a party’s ability to perform or significantly undermine a party’s intended purpose in entering into the agreement
iii. They therefore provide a partial or complete excuse when certain post-contracting events occur
5. To provide greater clarity, or to alter the allocation of risk, the parties might wish to provide their own rules to deal with such events
a. One common way in which parties do so is through a term commonly referred to as a force majeure clause
b. Problem 4-5
d. Effect On Other Parties
i. Assignment & Delegation
1. Contracts with mutual promises - which are the bulk of contracts - create rights and duties for both parties
2. The transfer of a contractual right is called an assignment
a. The transferee of an assignment is an assignee
3. The transfer of a contractual duty is called a delegation
a. The transferee of a duty is a delegate
4. Assignment of Rights
a. If no statute controls, the common law generally permits a party to assign a contractual right, subject to three exceptions:
i. The first exception is that the substitution of the assignee for the assignor would materially change the duty of the obligor or materially increase the risk imposed on the obligor
ii. The second exception covers assignment prohibited by public policy
1. Can’t traffic in legal claims (champerty)
iii. The final exception is if the contract has a valid prohibition on assignment
1. Many contractual restrictions on assignment are invalidated by statue though
2. Even in the absence of such a statue, most courts, when interpreting agreements, follow several principles that limit the scope or effectiveness of a clause purporting to restrict assignment
b. Problem 4-7
5. Delegation of Duties
a. In addition to prohibiting a delegation that is contrary to public policy or to the terms of the contract, the rules also prohibit delegation whenever the obligee has a substantial interest in having the obligor personally perform
i. This covers most personal services contract
ii. Payment of money is not normally a personal service
b. The agreement could modify this rule by permitting an obligor to delegate even though the obligee does have an interest in having the obligor perform
c. Problem 4-8
d. Even when delegation is permissible, it does not absolve the obligor if its duty under the contract
i. To obtain absolution, the ascent of the obligee is needed; if that assent is given, the result is a novation
ii. Novation: is, in essence a new agreement by which the obligee releases the obligor and agrees to accept the obligation of the delegate instead
1. A novation will not be inferred merely from the obligee’s acceptance of the performance of the delegate
2. A more clear manifestation of assent is needed
ii. Successors: an entity that succeeds by operation of law to all the rights and obligations of its predecessor
1. Unlike an assignee or delegate, a successor steps into the shoes of the predecessor with respect to all of the predecessor's contractual rights and obligations
2. One boilerplate term commonly found in agreements of all types is a clause that purports to deal with both successors and assigns
a. Typical purposes for such a clause
i. Bind an assignee to perform
ii. To require a non-assigning party to render performance to an assignee
iii. To indicate that rights are assignable
iv. To indicate that duties are delegable
v. To bind the parties to the contract
3. Typical successors and assigns clause serve no useful purpose and should be scrapped
4. UCC expressly provides that a successor to the debtor is bound by an after-acquired property clause
5. While a successor steps into the shoes of the predecessor and an assignee acquires the rights of the assignor, encumbering the collateral with liability for future loans made by a successor or assignee could greatly prejudice a debtor who lacks notice of hte succession or assignment
6. If the parties intent to cover future advances made by or to a successor or assign, they should expressly so state in the future advances clause, rather than relying on a traditionally worded successors and assigns clause
e. Dispute Resolution
i. Costs and Attorney’s Fees
1. Parties must pay their own expenses in bringing or defending contract actions - even when successful - unless either a specific statute provides to the contrary or the contract both places, and, under the law, is permitted to place, the burden on the other party
2. A Synopsis of the Law
a. Because attorney’s fees clauses override a general policy of the law that each side bear its own costs, they are often construed rather strictly
b. Consequently, a clause requiring reimbursement of costs or expenses will likely not be adequate to cover attorney’s fees
c. A contract clause expressly providing for reimbursement of attorney’s fees might not, depending on how the clause is worded, cover all the attorney’s fees incurred
3. Prevailing Party
a. Some written agreements provide that, in the event of litigation, the prevailing party shall be entitled to reimbursement of attorney’s fees
b. One problem with such clauses is that, even when there is only a single claim, it is often difficult to ascertain who is the prevailing party
4. Reciprocity Statutes
a. At least six states have a stute that converts a unilateral attorney’s fees provision into a bilateral one
b. That is, by law, if one party to a contract is entitled to attorney’s fees in successfully litigating an issue arising under the contract, then which party is successful will be entitled to attorney’s fees from the other
c. Attorneys need to be cognizant of the fact that the more broadly a contractual attorney’s fees clause is drafted, the more broadly it might operate against the drafter
5. Prohibitions
a. Lawyers must be on the lookout for statutes that restrict the parties’ freedom to contract about attorney’s fees
b. Statutes might impose more significant restrictions, particularly with respect to consumer transactions
ii. Choice of Law
1. There are a variety of reasons parties might wish to choose which state’s law governs their contractual relationship
2. It allows parties, particularly those engaged in many multi-state or international transactions, to focus on compliance with one set of rules, rather than dozens
3. Can permit a party to seek refuge under the laws of the jurisdictions that are particularly favorable for its type of business
4. In general, contracting parties are free to select which jurisdiction’s law will govern their relationship
a. The major limitation on this freedom, is that the jurisdiction selected must bear a substantial relationship to either the transaction or to the parties, or there must be some reasonable basis for the parties’ choice
b. A second limitation arises whenever application of the chosen jurisdiction’s law would violate fundamental policy of the jurisdiction whose law would govern but for the parties' selection
c. A third limitation concerns contracts involving real property
i. The law of the jurisdiction where the real property is located will govern the effect of the parties’ agreement
ii. While parties are generally free to designate a jurisdiction whose law will govern the interpretation of their agreement involving real property, prevailing practice is to let the law of the jurisdiction where the property is located govern this too
5. State Statutory Variations on Choice of Law
a. At least five states, including California, allow contracting parties to choose their respective bodies of law regardless of whether the state bears a substantial or reasonable relationship to the parties or the transaction, provided the contract involves a set minimum amount of money
6. Caveats
a. First, reliance on an opt-in statute might be unfounded if the litigation occurs in another jurisdiction and the jurisdiction whose law is chosen does not bear a substantial relationship to either the transaction nor the parties
b. Second, even when well drafted, a contractual choice-of-law clause will not govern contract formation questions
c. Third, a contractual choice of law is unlikely to determine the law governing issues that arise by operation of law than from the relationship of the parties
d. Fourth, unless a contrary intent is manifest, some states interpret a choice-of-law clause as dealing only with substantive law and not procedural law
e. Finally, to opt out of a treaty or international convention, when that is permitted, the choice-of-law clause must do more than merely choose a particular state’s law
7. Drafting Considerations
a. As in all the contract drafting, the wording of a clause can affect its scope
b. Wording is particularly important in choosing a governing law because some jurisdictions continue to interpret choice-of-law clauses narrowly
8. Problem 4-10
iii. Choice of Forum
1. A choice-of-forum clause indicates where the parties may or must litigate disputes that arise between them
2. Most such clauses make a binding or exclusive selection, thereby obligating the parties to litigate in the chosen forum
3. Occasionally, contracting parties wish merely to provide for the freedom to liitage in a particular forum, rather than to restrict all litigation to that forum
4. One benefit of an exclusive choice-of-forum clause is that it reduces the expense of litigation
5. A forum-selection clause can also reduce the prospect of litigation in multiple jurisdictions if there are numerous parties to the same contract
6. It also helps give efficacy to the parties’ choice of law
a. Drafting an agreement with a choice-of-law provision unaccompanied by a choice-of-forum clause is like leaving home only partially dressed
7. Parties who select a governing law should always select the same jurisdiction as the exclusive forum for any litigation
8. Most states will enforce an exclusive choice-of-forum clause by dismissing an action brought in a forum other than the one selected
9. However, forum-selection clauses are prohibited by statute in some types of contracts, and a forum-selection clause might be invalidated if it results from fraud or overreaching, violates a strong public policy, or if enforcement of the clause would deprive a party of its day in court
10. A choice-of-forum clause should specify whether actions may be brought in state courts, federal courts, or either
a. But can’t expand upon the SMJ of federal courts
11. Some parties like to have what is occasionally referred to as a floating forum clause
a. Such clauses provide for all suits to be brought in whatever jurisdiction one of the parties or its assigns resides
i. There are at least two problems with such clauses
1. Because such a clause will not always point to the same state, there is no way to ensure the applicability of the parties' choice of law
2. Some courts have shown hostility to such clauses
iv. Arbitration
1. Parties are free to arbitrate almost any type of dispute pertaining to a contract
2. They may by agreement bind themselves to arbitrate disputes concerning private commercial rights created by many statutes
3. The Principal of Attributes of Arbitration
a. It is essential that any arbitration clause specify - either explicitly or through incorporation of the rules of some arbitration association - how the arbitrators will be selected, who will bear the costs, and how the arbitration itself will be conducted
b. Two of the most common arbitration associations for domestic commercial disputes are the American Arbitration Association (AAA) and the National Association of Securities Dealers (NASD) - each organization has fairly detailed rules and procedures governing the arbitrations they conduct
c. Discovery & Motion Practice
i. Arbitration is often expeditious compared to litigation
ii. This is because much of the legal and political maneuvering commonplace in litigation is not available in arbitration
iii. There is little or no motion practice
iv. There is usually no equivalent of a motion to dismiss or motion for summary judgment, actions that can delay a trial
v. Discovery is fairly limited
d. No Juries, Rules of Evidence, or Class Actions
i. Arbitration is less formal than litigation
ii. It is conducted without a jury
iii. Need not comply with the rules of evidence, and instead may submit and the arbitrato may consider any relevant and material evidence
iv. Most arbitration associations do not have a procedure for class actions
v. US SC has ruled that the Federal Arbitration Act prevents states from treating an arbitration clause as unconscionable and unenforceable merely because the clause prohibits classwide proceedings
e. Privacy
i. Most arbitration proceedings are private
ii. If the contract so provides, the parties too will be required to keep confidential the results of and the information acquired during an arbitration proceeding
f. Basis of Decision
i. In general, an arbitrator’s decision may be based on notions of justice and equity; it need not be consistent with the law
ii. Accordingly, some arbitrations will result in decisions contrary to what the law requires
iii. Arbitration decisions are not generally reversible for legal error
g. Remedies Available
i. In general and unless agreed otherwise, an arbitrator may make any award the arbitrator deems just and equitable and which is within the scope of the agreement of the parties
h. Appeal
i. By submitting a dispute to arbitration, the parties implicitly consent to entry of a judgment on that award by any court of competent jurisdiction
ii. They also implicitly agree that the ward is not subject to judicial review for legal or factual error
4. The Scope of an Arbitration Clause
a. Arbitration might not be an appropriate or desirable procedure for dealing with all types of disputes or protecting all types of contractual rights
b. Generally a contractual arbitration clause does not bar efforts to obtain a preliminary injunction
i. A court may grant preliminary injunctive relief pending arbitration, provided the requirements for such relief are met
c. Arbitration clauses that require one party to seek arbitration while permitting the other to seek recourse in the courts run the risk of being declared unconscionable
5. Challenging an Arbitration Clause
a. When a party challenges the validity of an arbitration clause on a ground that would render the entire agreement invalid, the matter is to be decided by an arbitrator, not a court
b. In contrast, when a party challenges the validity of an arbitration provision but does not challenge the validity of the broader agreement, the question is to be decided by the court, not an arbitrator
17. TS Chapter 3: The Proper Use of Forms
a. Regardless of the type or source of a form, must be very careful about how you use a form:
i. First, unless you are using a form that you or your law firm cread - and perhaps even then - you cannot be certain that the form is well drafted
ii. Second, a form might have been written to favor a particular party or side to a transaction
1. Using such a form when you represent the other side can be quite problematic
iii. Third, rarely are all the clauses in a form relevant to or appropriate for a particular transaction
b. Acquiring the Necessary Legal Knowledge - Annotating the Form
i. Drafting a written agreement or other legal document requires knowledge of the law that applies to the transaction or document
ii. Lawyers need to know what rights the law would impliedly grant in connection with the planned transaction and what duties it would impose in order to determine whether a waiver of any rights or duties is necessary the law might, depending on the nature of the transaction and the breadth of the parties' agreement, imply terms into the contract
iii. If a lawyer lacks the requisite knowledge, the lawyer has a professional and ethical duty to acquire that knowledge before completing the task
iv. For many deals, the transaction or document will be governed by a statute, and thus the place to start when seeking the requisite knowledge is the statute itself
v. Exercise 3-A
c. Acquiring the Necessary Legal Knowledge - Updating the Form
i. Changes in the law - whether through legislation or judicial decision - often necessitate changes to forms
ii. For this reason, transactional attorneys need to be constantly vigilant and diligent in their review of legal developments
iii. Legal changes (whether statutory or through case law) occur and they might render language in a form obsolete or ineffective or might require the inclusion of additional language that was not previously part of the form
18. Plowman v. Indian Refining - famous case
a.  (Indian Refining (principal) ->acting through) -> VP & gen’l manager -> promises to $_/month for life… -> employees -> ?
i. In order to work through a principal, certain officers have to be authorized to act in certain ways on behalf of the principal
ii. In this situation, there was no proof that the VP & GM had any authority to make promises on behalf of the principal in this situation
iii. In this situation, the principal knew the people were still on the payroll but didn’t know that they weren’t required to do anything
iv. On the factor of agency alone, the principal is not reliable
b. Although the fact of whether the payments were promised for life was in contention, the court assumes that it was for the sake of argument
c. What is the issue?
i. Is past consideration considered consideration?
ii. Is moral consideration important?
iii. Are the employees going in to pick up the checks a detriment?
d. Past consideration can’t be considered consideration at all
i. But this isn’t a huge part of the overall issue
ii. Wouldn’t have to spend too much time on the issue in an exam
e. Moral consideration can’t be a factor; it is not sufficient
f. What about the fact that the employees were ready and able to go into the office to get their checks?
i. The court rules that this is really just a condition of the gift imposed on the employees
ii. In reality, it is more of a detriment to the company than the employees
iii. This is the big issue from the case
1. This is really the only new thing created by the case
2. On the other issues, the court was able to cite to decisions made by other courts in other cases
3. This is the only issue where it seems like the court is making the rule up
g. The last factor that comes up quickly is the part where Davenport’s kids say that the company came to “settle” with him for half his salary for the remainder of his life
i. Did they come to settle for some prior harm to him and want him to go out peacefully?
ii. This could potentially be a quid pro quo
iii. But the company denied ever saying this
iv. The court also never addresses this issue
19. Pennsy Supply case
a. Paving subcontractor brought break of contract and break of warranty action against recycling company
b. Lower court sustained company’s demurrers and dismissed the complaint
c. Subcontractor appealed
d. Detriment incurred must be the quid pro quo, or the price of the promise, and the inducement for which it was made
e. If the promisor made the promise for the purpose of inducing the detriment, the detriment induced the promise and consideration necessary to establish an enforceable contract exists
f. In order to maintain an action in promissory estoppel, the aggrieved party must show that
i. The promisor made a promise that he should have reasonably expected to induce action or forbearance on the part of the promisee
ii. The promisee actually took action or refrained from taking action in reliance on the promise
iii. Injustice can be avoided only by enforcing the promise
g. Pennsy was subcontracted to do a project by a general contractor named Lobar
h. Pennsy used the necessary aggregate from American Ash
i. The paving work developed extensive cracking in 2002, one year after it was completed
j. Pennsy was forced to remedy the work in 2003, at no cost to the district
k. Pennsy requested American ash arrange for the removal and disposal of the aggregate
l. American Ash did not do so
m. Pennsy then tried to recover costs from them
n. Pennsey filed a five count complaint
i. Breach of contract
ii. Breach of implied warranty of merchantability
iii. Breach of express warranty of merchantability
iv. Breach of warranty of fitness for a particular purpose
v. Promissory estoppel
o. American Ash filed demurrers to all five counts
p. Trial court sustained the demurrers by order, and then appeal followed
q. Pennsy’s questions at review
i. Did the trial court err in not accepting as true the complaint allegations 
ii. Whether Pennsy’s relief of legal obligations to dispose of a material classified as hazardous waste, such that AA avoided the costs of disposal thereof at a hazardous waste site, is sufficient consideration to ground contract and warranty claims
iii. Whether the trial court misconstrued the well-pled facts of Pennsy’s promissory estoppel claim
r. Preliminary objections in the nature of a demurrer test the legal sufficiency of the complaint
s. Trial court determined that any alleged agreement between the parties was unenforceable for lack of consideration
t. TC dismissed count 1 for two reasons
i. The allegations of the complaint established that Pennsy had received a conditional gift from American Ash
ii. There were no allegations in the complaint to show that AA’s avoidance of disposal costs was part of any bargaining process between the parties
u. A promise must induce the detriment and the detriment must induce the promise
v. If the promisor made a promise with no particular interest in the detriment that the promisee had to suffer to take advantage of the promised gift or other benefit, the detriment was incidental or conditional to the promisee’s receipt of the benefit
w. The upper court disagrees with the TC that the allegations of the complaint show only that American Ash made a conditional gift of the aggregate to Pennsy
x. Pennsy alleged that AA actively promotes the use of the special aggregate as a building material to be used, and provides the material free of charge, in an effort to have others dispose of the material and thereby avoid incurring the disposal costs itself
y. Accepting these allegations as true, its is a fair interpretation of the complaint that AA’s promise to supply aggregate free of charge induced Pennsy to assume the detriment of collecting and taking title to the material
z. The bargain theory of consideration does not actually require that the parties bargain over the terms of the agreement
i. Therefore, it is not necessary that the Pennsy understood at the time it requested or accepted the aggregate that Pennsy’s use of the aggregate would allow AA to avoid disposal costs
aa. The promise induced the detriment and the detriment induced the promise
i. Therefore, the court reversed the dismissal of count 1
ab. Counts 2, 3, and 4 alleged breach of warranty claims under Article 2 of the UCC
ac. Trial court dismissed these three claims, concluding the facts alleged failed to show a contract for the sale of goods as required to trigger the Article
ad. Article 2 applies to transactions in goods
ae. Before the protections of the Article 2 warranties apply, there must be a sale of goods
af. Pennsy argues that its acquisition of the aggregate whereby AA was relieved of disposal costs can constitute a price within the meaning of the “or otherwise” language of Article 2
i. The court agrees
ag. The few courts to have interpreted the or otherwise language of a UCC provision like this court has concluded that it includes any consideration sufficient to ground a contract
ah. The court believes that the present situation falls within the scope of the warranty provisions as intended by the drafters
ai. The court could not say the law would clearly preclude recovery on Counts 2, 3, and 4, and accordingly, reversed the grant of the demurrer to the extent dismissal of these counts was based on Pennsy’s failure to allege a sale of goods
aj. TC dismissed claim 5, a claim for promissory estoppel, because they concluded that the complaint failed to allege either a promise or detrimental reliance on a promise
ak. TC deemed disingenuous Pennsy’s attempt to cite the promotional materials as the basis for a promise or for reliance thereon
al. In order to have PE, the aggrieved party must show that
i. The promisor made a promise that he should have reasonably expected to induce action or forbearance on the part of the promisee
ii. The promisee actually took action or refrained from taking action in reliance on the promise
iii. Injustice can be avoided only be enforcing the promise
am. Usually PE only for situations with no consideration
an. But the upper court nonetheless addresses the propriety of the TC’s dismissal of Count 5 should the contract claim otherwise fail
ao. Pennsy alleges that AA directly represented their aggregate’s suitability for the project to Pennsy
ap. Had the direct representation about the suitability not been made it is at least conceivable that the underlying course of events may have been different
aq. Pennsy claims that its promissory estoppel claim is viable
i. The upper court agrees
ar. For all of these reasons, the upper course reversed the trial court’s order granting the demurrers and dismissing the complaint and remand for further proceedings
as. District has a construction contract with Lobar, who subcontracts with Pennsy, who gets supplied AggRite from American Ash
at. This case is an appeal from initial accusation of demurrer
au. This case was tossed out by lower court on demurrer
av. Basically saying that the points brought up by the plaintiff were irrelevant
aw. Assuming everything you the P is saying is true, is there even a legal complaint?
ax. If not, you can try and get case dismissed on demurrer
ay. First issue raised is breach of contract
i. Is there consideration?
1. Was this a conditional gift, or was this a quid pro quo?
ii. Was there some actual bargaining?
iii. The core of consideration is the quid pro quo, and the first part of this case fleshes out rules for this
iv. If there is some benefit to the person who makes the promise, it is harder to argue that it is a conditional gift
v. The court holds that there was consideration
vi. There doesn’t have to be any negotiating back and forth
vii. As long as the court can impute a bargain, that kind of exchange is part of a quid pro quo
az. What is the inductive rule going forward for quid pro quo?
i. Something given for free might still be consideration
ii. If the giver is getting some benefit in return, there could be consideration, even if the gift is for free
ba. Does article 2 of the UCC apply to this case?
i. The question is whether a sale of goods applies here when the action given was free
ii. A sale consists of the passing of title from the seller to the purchaser 
1. Or paying a price
iii. Pennsy says that they did pay a price, which was the disposing of the AggRite
1. The court says this is sufficient to count as a price
iv. Something giving for free could be considered a sale if there is a detriment, because that detriment could be considered a price
20. Higgins Case
a. Separability of arbitration clauses
i. Can think of the arbitration clause and the container contract as two seperate documents
ii. Who hears challenge to validity of these separate agreements
1. Arbitrators have to hear a dispute to the entire contract (container contract)
a. In arbitration agreement, says that any and all disputes have to be resolved by binding arbitration
2. As long as you challenge the arbitration clause as being unconscionable, heard by a court
b. Issues in this case
i. Is the arbitration unconscionable?
ii. Who decides this issue, the arbitrator or the court?
1. Rule
a.  A challenge to the validity of the contract as a whole, and not specifically to the arbitration clause, must go to the arbitrator
c. The Higgins make a pretty obvious argument that the arbitration clause was unconscionable
i. But they also make it a little confusion because they sometimes refer to it as the agreement
d.   What rules can we extract from this agreement?
i. A sliding scale between procedural and substantive factors
ii. Procedural unconscionability focuses on the factors of surprise and oppression, with surprise being a function of the disappointed reasonable expectations of the weaker party
iii. Substantively unconscionable terms may generally be described as unfairly one-sided. For example, an agreement may...be unconscionable if the agreement requires arbitration only for the claims of the weaker party but a choice of forums for the claims of the stronger party
21. RR v. MH case
a. Bio-mom who is the surrogate, she is going to be inseminated by the bio-dad
b. They enter into a surrogacy agreement
c. Bio mom reneges before the baby is born
d. Is the surrogacy agreement at issue against public policy?
i. Unclear, because in that jurisdiction they have never dealt with this type of issue
e. They chose Rhode Island law for the contract, but the court says Massachusetts law is more appropriate
f. There’s nothing inherently unlawful about surrogacy in the state
g. The court looks to the rules of adoption, and extroplates public policy from the abortion law
h. The court also looks at the law for surrogacy, but the opposite situation where the father is infertile rather than the mom being infertile
i. The court looks at other jurisdictions decisions on similar cases
j. Uses all of these factors to try and determine if there is some general public policy on this issue
k. The court wants to make sure that they are not encroaching on the job of the legislature
i. They do not want to legislate
ii. That is why they look to the other courts’ decisions instead of just making up some arbitrary decision
l. There’s also a tension between looking at the court’s authority to make a decision on the basis of public policy, and the freedom of contracts
m. Surrogacy would be ok if the mother agrees to give up the baby, if the decision happens 4 days after the birth of her child
n. Surrogacy contract not valid if money was paid to induce the mother
o. The court says the agreement is not enforceable, but uses the in pario in dictum (something along those lines) rule and doesn’t award any restitution
22. Truman Flatt v. Schupf case
a. Contract entered into in March 1993
b. Money and title transfer at closing, which was supposed to be June 30th or upon approval of the zoning by the city
c. May 21 - letter from P asking to reduce price
d. June 9 - letter from D saying we’re not interested in the reduced price
e. June 14 - letter from P saying let’s move forward
f. June 30  - closing date
g. Summary judgment
i. Claiming that the evidence doesn’t support the plaintiffs claim
ii. If there is no genuine issue with a material fact, than a moving party is entitled to summary judgment
iii. If there is even a possibility the jury might go the other way, then you should not grant summary judgment
h. The TC granted the motion for summary judgement
i. But the Appellate court reversed
i. This court says they need to go back and look at this case on the merits
ii. Needs to go to the jury
iii. The jury should decide if it was anticipatory repudiation
iv. The court is not reaching the conclusion that there was actually no anticipatory repudiation
v. They are just saying that there is a genuine dispute of facts, and therefore the case should go forward to a jury
j. So what are the issues that the AC was looking at?
i. Whether there was anticipatory repudiation when the P asks to lower the price?
ii. Did the P timely retract their repudiation before the D changed their state of mind or facts
k. The case gives us a clear rule about anticipatory repudiation
l. The May 21st letter did not have take it or leave it language
i. It even said they are still interested in the party
ii. Said we’d like to move ahead, please check with your clients
m. Repudiation needs a clear and unequivocal manifestation
n. What did this case add to the rule of repudiation?
i. A request to modify an agreement is not a repudiation
o. What about the retraction?
i. When the aggrieved party has not otherwise undergone a material change in position, the aggrieved party must indicate to the other party it is election to treat the contract as rescinded
1. This can be accomplished either by bringing suit, by notifying the repudiating party, or in some other way manifesting an election to treat the contract as rescinded
ii. There is no Illinois case law on this issue, so the court is creating the precedent here
1. While Restatement and UCC discuss, no established casese in the jurisdiction
23. Office hours from before midterm
a. Have to use your judgement if you need to argue both sides of a point
i. If it is clear that it is not something, might not want to spend too much time
ii. If it is unclear, might need to argue both sides
b. PE exception to statute of frauds
i. If you can satisfy all the requirements of PE, even if there is no written agreement you can enforce the oral agreement
ii. Many courts will say that the third prong of PE, justifiable reliance, can’t be satisfied because the person should have known that they needed a written agreement
c. Waiver is a voluntary relinquishment, typically held to that
d. Estoppel you don’t necessarily intend to waive, but you’ve done or made an assertion that is contrary to the agreement
i. In response to this, someone else took steps to their detriment
e. Don’t really need to know the difference between construction and interpretation for the test, but good to know for when you get to practicing
f. 2016 a good exam in terms of there being a lot of facts buried in the fact pattern
g. Go into interpretation if you don’t really know what the agreement was; if there was some disagreement about what the contract was intended to do
h. What is the actual condition? Might need to use some interpretation
i. Might want to distinguish between modern and traditional courts with interpretation
j. UCC, modifications of contracts don’t need consideration
k. Common law, you need consideration to modify contracts
i. This has been relaxed a little bit though
1. Preexisting modification rule was created to stop unfair modifications
l. Can you use waiver as an exception to implied conditions?
i. Maybe; the exceptions listed for explicit conditions aren’t specifically just for them; can be used elsewhere
