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1. Introduction: Contract
a. Contract: An (1) exchange relationship (2) created by oral or written agreement between two or more entities, (3) containing at least one promise, and (4) recognized in law as enforceable. 
b. Contracts for services are governed by COMMON LAW (Restatement, Second is a collection of common law).
c. Contracts for goods are governed by UCC Article 2. Goods are defined in the UCC A2 as moveable things including manufactured goods, chattels, livestock and growing crops.
d. Contracts with international parties are generally under a UN treaty, but parties can write in their contract other law.
e. Courts treat contracts for both goods and services differently.
i. Majority: “Predominant” / Gravamen test. Is the contract more for the sale of goods or for a service? Use the appropriate body of law for that purpose.
ii. Minority: UCC Article 2 applies if the controversy relates to the sale component of the contract. Common law applies if the service component.
f. Fundamental policies of contract:
i. Freedom of Contract: The right to do what you want to do with yourself. Balanced with public policy considerations.
ii. Moral promise: people should keep their promises. Generally not enough in common law.
iii. Accountability for conduct and reliance:
iv. Commercial and social: Facilitate trade, regulate how people deal with each other in the marketplace, and enforce commercial obligations.
2. Consideration
a. Contracts must be supported by consideration.
b. For there to be consideration, there must be (1) a legal benefit or detriment to each side and (2) the promisor’s promise or performance must induce the promisee’s. This is the “bargained-for exchange” or the quid-pro-quo.
c. Courts don’t care about the adequacy of consideration, unless:
i. Nominal consideration, when something given in consideration is SO SMALL as to be basically nothing, is not consideration.
ii. Sham consideration, when the parties write down a consideration but don’t actually perform it, is not consideration.
d. Something that a party has a pre-existing duty to do cannot be used as consideration.
i. Exception: UCC A2 allows parties to modify a contract for a sale of goods without new consideration.
ii. Exception: Modifications motivated by supervening difficulties that affect the basic assumptions of the deal do not need consideration.
iii. Exception: Fulfillment of a pre-existing duty to a third party outside of the contract CAN be used as consideration.
e. “Past” and “moral” consideration is not consideration.
f. “Illusory” promises—promises with conditions that let one party get out on their whim—are not real promises and cannot be consideration.
g. The condition of a conditional gift is not consideration (because the condition cannot have induced the promise).
i. Exception: Some courts will enforce conditional gifts as consideration if they are made for charitable purposes
3. Promissory estoppel
a. If there is no consideration, a court may use promissory estoppel to enforce a contract or give one of the parties a remedy.
b. For promissory estoppel to come into play, it must be that: (1) a promise was made by the promisor (2) with the reasonable expectation that promisee would rely on it. (3) The promisee did in fact induce the promisee’s justified action or forbearance to the promisee’s detriment. (4) The enforcement of the promise is necessary to avoid injustice. The remedy must be limited as justice requires.
c. Court treat promissory estoppel differently. Some see it as a replacement for consideration while others see it as a tort-like remedy (Aragaki favors the latter).
i. Courts that see it as a consideration replacement are more likely to enforce the promise
ii. Courts that see it as a tort-like remedy are more likely to award reliance damages
4. Unjust Enrichment / Restitution
a. Unjust enrichment doctrine can be used when a party receives a windfall and it would be unfair for them to keep it. Generally, there are no actual promises when unjust enrichment is used.
b. To have a claim for unjust enrichment, a plaintiff must prove that (1) the defendant was enriched at the expense of the plaintiff without and (2) that that enrichment was unjust.
i. Enrichment is an economic benefit and occurs when something of value is received, even if it doesn’t enlarge the defendant’s net worth.
ii. Enrichment is unjust when:
1. the claimant did not intend to confer the benefit gratuitously and
a. If a reasonable person in the recipient’s position would have believed that the enrichment was a gift, the intent it gratuitous.
i. This gets real fact specific, especially when it comes to professionals doing what they do professionally 
2. The claimant did not impose the benefit
a. Exception: A benefit was not imposed if there was a good justification for conferring the unasked-for benefit. This is usually satisfied when there is an emergency (like a house fire or someone arriving at the hospital) and:
i. Immediate action is required
ii. Advance assent is impracticable
iii. The claimant has no reason to believe that the recipient would not wish for the action to be taken.
iv. The greater the urgency and the more at stake, the more likely the unrequested action will be justified.
c. Remedies: Market value of the goods and services OR net economic gain
5. Conditions and Promises
a. Express conditions must be STRICTLY complied with. There is no substantial performance exception.
i. Can be indicated by terms like if, unless, provided that, conditioned on
ii. But not language that expresses time of performance or payment
iii. Excuses to get out of strict compliance of express conditions:
1. Obstructive conduct
2. Estoppel / waiver
a. Waiver = intentional waiving of a right
b. Estoppel = could be accidental, but someone relied on that position
3. Unfair forfeiture
b. Implied conditions are implied by the context and actions around the contract. Courts read these terms in, so there doesn’t need to be strict compliance.
c. Constructive conditions are read in by courts because the law more or less requires them. Induced promises basically have constructed conditions attached to them. Leeway in compliance, can have substantial performance.
d. Promissory conditions are both conditions and promises. One of the parties promise to make the condition happen
6. Contract Interpretation and Construction
a. If there is a disagreement about what a term means, a court has to interpret the term.
b. Evidence used to interpret / construct:
i. Express terms / plain language of the contract
1. What is literally in the contract / “four corners”
ii. Negotiation history
iii. Court of performance
iv. Court of prior dealing
v. Usage of trade
1. Least persuasive
2. Old rule: usage so firmly established that it is notorious, universal and ancient
3. New rule from UCC: great majority of decent dealers
4. If one of the parties is new to the trade, this might not work. Party in trade would have to prove that new party should have known what it meant.
c. Maxims of Interpretation: Used to interpret the actual words
i. From restatement:
1. Interpret the contract as a whole
2. Words should be given their ordinary, common-sense meaning (technical words should be given their technical meaning)
3. Interpret terms in light of context
4. Specific > General terms
5. Separately negotiated > standardized
6. Series of specific terms followed by catchall, specific terms inform catchall (Ejusdem generis)
7. Effective contract > ineffective
8. Reasonable > unreasonable
9. Lawful > unlawful
10. If you list specific terms, everything else is excluded (Expressio unis est exclusio alterius)
11. Handwritten revisions > typed
12. Words > figures
13. If contracts are drafted solely by one party, resolve ambiguities against that party
d. Gap Fillers
i. All are default, some can be contracted around but some are mandatory
ii. MANDATORY: “Reasonable and best” efforts (Woods v. Lucy, Lady Duff-Gordon)
1. When a contract does not state a level or performance, but the parties’ purpose can be achieved only if the obligor puts some energy and dedication into it, imply a duty of “reasonable and best” efforts.
2. Exclusive relationship = duty of reasonable and best efforts
3. A further analysis can be done on what qualifies as reasonable / best efforts
iii. MANDATORY: Covenant of Good Faith and Fair Dealing
1. UCC § 2-193(1)(b): “Good faith in the case of the merchant means honesty in fact and the observance of reasonable commercial standard of fair dealing in the trade.
2. UCC § 1-201(19): “Good faith means honesty in fact in the conduct or transaction concerned”
3. There is no duty of good faith in negotiation. The duty turns on in performance.
4. Good faith factors:
a. Whether the conduct undermines the reasonable expectations of the parties
b. Whether the conducts frustrates the purpose for which the contract was made
c. Whether conduct amounts to bad faith
d. Whether conduct violates community standards of decency, fairness or reasonableness
e. Limitations:
i. Courts may not override the express terms of the contract (United Airlines, Inc. v. Good Taste, Inc.)
ii. Mere unjust / unfair results is not enough for no good faith
7. Statute of Frauds
a. Does the contract fall under the SOF?
i. In Consideration of Marriage
ii. Longer > 1 year from the time of contracting
1. Xcept: If there’s a logical way for the contract to be performed in a year, it doesn’t fall under the SOF
iii. Land
1. Long term
2. Easements
3. Transfers
iv. Executor
v. Goods > $500 (UCC)
vi. Surety
1. Has to be a separate agreement from the first agreement
b. Is there a sufficient writing?
i. Evidenced by a (1) written memo 
1. Reasonably identifies the subject matter of the contract
2. Indicates that a contract has been made between the parties
3. State with reasonable certainty the essential terms of the unperformed promises on the K
a. Duration, terms, payment, amount
b. CL: Price
c. UCC: A price isn’t necessary (market price will be assumed), but an amount of goods is. The contract is then enforceable up to that amount.
ii. (2) signed by party enforcement is being sought against
1. Signature doesn’t actually have to be a signature. Mark, letterhead, email header OK.
iii. UCC Merchant exception: If one of the parties sends a writing that fulfills requirements, signed, and the receiving party has reason to know what it’s about, if the receiving party doesn’t object within 10 days, it fulfills the writing requirement.
c. Exception?
i. Common law:
1. (Fake) Part Performance
2. Promissory Estoppel
ii. UCC:
1. (Real) Part Performance
2. Special order
3. P estop (minority of courts)
4. Judicial admission of K
8. Parol Evidence
A rule about what evidence should be excluded from the factfinder. (1) Applies only if there is a writing that is INTEGRATED. (2) Applies only to evidence from before of contemporary with the creation of the K.
Integration
For a writing to be integrated, it needs to seem like it is the final expression of the contract.
· Integration — Two approaches
· Williston (Minority) “Four Corners”
· Can only look at the four corners of the contract. Is it signed? Is it labeled a contract?
· Just because a term is missing doesn’t mean the contract is incomplete, it might just not exist.
· Contextual evidence not considered
· Merger clause is sufficient to prove integration, but not necessary
· Parol Evidence only admissible to clarify or interpret terms reasonable susceptible to interpretation suggested by evidence
· Corbin (Majority)
· Contextual evidence can also be looked at.
· You can look at parol evidence to see if the contract is integrated or not
· Merger clause is probative of integration, but not determinative
· Does writing seem to over all subjects of the agreement?
·  If No, partially integrated.
· If yes, full integrated.
· Either Is parol evidence a term that “might naturally be omitted?”; or
· No, fully integrated on that subject.
· Yes, partially integrated.
· Is parol evidence a term that would “certainly be included in writing?”
· No, partial
· Yes, partially integrated
· Parol evidence that changes or contradicts the writing is not admissible.
· Parol evidence that adds new consistent terms is admissible in a partially integrated writing but NOT in fully integrated writing.
· If parol evidence explains the meaning of an ambiguous term, then generally admissible.
Exceptions to Parole Evidence Rule
· Evidence that shows..
· The writing is not integrated
· The meaning of the writing
· Illegality, fraud, duress, mistake, lack of consideration, or other reasons to invalidate contract
· To correct false recitals
· To establish a condition precedent to the contract
9. Judicial Regulation of Improper Bargaining
These are defenses to contract formation—arguments that can be used to resist the claim of a breach of contract.
Improper bargaining can be asserted offensively or defensively. Improper bargaining most often makes the K voidABLE by the person who the misrepresentation is made against.
Misrepresentation
· Fraud in the execution (factum)
· Literally the misrepresenting party is lying about what the agreement being entered into is.
· Very rare.
· Renders K void ab initio
· Fraud in the inducement
· Renders contract voidable at the election of the aggrieved party
· Consists in lying about some external fact
· The misrepresentation must be responsible for the inducement
· Elements: If a party’s assent is...
· (1) induced by either 
· Misrepresentation doesn’t have to be the only factor inducing
· (2) a fraudulent or a material 
· Misrepresentation made with knowledge of its falsity
· No requirement of materiality
· Opinions generally not sufficient xcept recipient:
· Reasonably believes that opinion marker has special skill, judgment or objectivity re: subject matter; or
· Stands in relation of trust/confidence with the opinion makers; or
· Is particularly susceptible to the type of misrepresentation involved
· Omission can be a misrepresentation when..
· Disclosure is necessary to prevent a previous assertion from being a misrepresentation; or
· Disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract
· Where the other person is entitled to know the fact because of a relationship of trust and confidence between the parties
· (3) misrepresentation by the other party upon which the recipient is 
· (4) justified in relying
· Information publicly available?
· Truth could have been ascertained with little effort?
· Reasonable person would have known to ask?
· Speaker made assurances to victim / led them on?
· Victim acted in good faith? (This is most important)
… the contract is voidable by the recipient
Duress
Restatement: Contract is voidable by the victim when:
1. Assent induced by
2. Improper threat
a. Can be bad faith. Doesn’t technically need to be illegal, immoral. Warnings aren’t threats. Bargaining leverage (take-it-or-leave-it) is fine.
b. Some threats (like eviction) can be proper.
3. Leaves the victim no reasonable alternative
a. Substitute products or services available? Some feasible or practical way of avoiding the threatened acts?
b. Unduly burdensome, risky, cause undue delay, hassle = unreasonable
Then the contract is voidable by the victim.
If the duress is by a third party, can’t be used to get out of the contract UNLESS the other party knew about it / directed the third party to make the threat.
Undue Influence
Contract is voidable by the victim when:
1. There is a special relationship of trust
· Relationship where one party is vulnerable / relationship of dependence where one party is justified in assuming that the other is looking out for his welfare / there’s a fiduciary or quasi-fiduciary relationship where one party has superior knowledge, experience, maturity, strength.
2. One party was in the dominant position
3. Dominant party abused this position by unfairly persuading the victim
Improper persuasion may arise when:
· Discussion of transaction is at an unusual time
· At an unusual place
· Rushed
· Extreme emphasis on consequence of delay
· Use of multiple persuaders
· Absence of advisers
· Statement that there is no time to consult advisers
· Victim is old, sick, emotionally fragile
Same third-party rule as duress.
Unconscionability
Factor test for the defense. 
[Procedural unconscionability + substantive unconscionability] -> enough = defense
Procedural unconscionability factors:
· Gross disparity of bargaining power
· One party didn’t have opportunity to understand the deal
· Important terms were hidden in a maze of fine print
· Lots of boilerplate (remember duty to read)
· “Unfair surprise”
· Legalese / difficult to understand terms
· Adhesion contract
· Poor, illiterate, unsophisticated party?
· No real time or opportunity to read
· Little or no negotiation power
Substantive unconscionability factors:
· Terms that shock the conscience
· Not just unfair but oppressive terms
· Waivers of important rights
· Terms so unfair they suggest a defect in the bargaining
· Terms extremely favorable to one party for no good commercial reason
Remedies for unconscionability:
· Refuse to enforce K as a whole if the K if infused with unconscionability
· Sever the K and refuse to enforce any unconscionable clauses
· Blue Pencil
· Reformation
Illegality
Completely illegal (in pari delicto) courts are very hesitant to enforce OR offer resitution
Against public policy also might not be enforced.
Public Policy
Can’t disclaim gross negligence. Some courts allow discliming negligence based on some factors:
· Importance or necessity of service to public
· Kinds of people who use the service (small, specialized group?)
· The extent to which the provider has control over the person or property of the victim
· The impact not allowing the disclaimer would have on the public accessing the service at a reasonable cost
Noncompetes
· Not contrary to public policy as long as they are reasonable in terms of
· Subject matter of work (general medicene vs specialized)
· Geography
· Time
· Factors to consider:
· Legitimate interest of the party who seeks to enforce the noncompete (reducing competition is not enough)
· Hardship on the restrained party
· Whether enforcement would deprive public of valuable service
· Fairness of the bargaining process
· Industry norms and customs
Mistake, Impracticability, Frustration
A mistake about something in existence at the time of the forming of the contract formation—contract was NOT properly formed if there was a mistake. (An incorrect prediction is not a mistake).
Mutual Mistake
Mistake of:
· Both parties
· At the time of the contract
· As to a basic assumption
· Has a material effect on the
· Agreed exchange of performance
· Can be voided by: adverse party, unless she bore the risk of the mistake
· A party bears the risk of a mistake WHEN:
· The risk is allocated to her by agreement of the parties (aka in the K); OR
· She is aware, at the time of the contract, that she has only limited knowledge, but treats her knowledge as sufficient; OR
· The risk is allocated to her by the court on the ground that it has reasonable circumstances to (maybe they were negligent)
· If you’re negligent, you can use mistake, but might be weighed against you
· If you’re reckless, you can’t use mistake because you knew
Unilateral Mistake
When mistake of one party makes the contract voidable
· Same basic rule as mutual mistake but adds:
· The effect of the mistake is such that enforcement of the contract would be unconscionable; OR
· The other party had reason to know of the mistake or his fault caused the mistake
Impracticability
· After the K was made, an unforeseen event occurred that was not the fault of the party seeking relief
· The nonoccurrence of the event was a basic assumption of the contract
· The event makes the party’s performance “impracticable” (i.e., has a material effect)
· Adversely affected party must not have borne the risk of the event occurring 
Frustration of purpose
· After the contract was made, an unforeseen event occured that was not the fault of the party seeking relief
· The nonoccurence of the event was a basic assumption of the contract
· The event substantially frustrates the party’s principal purpose (i.e. material effect)
· Has to be the central purpose of the contract AND known to both parties
· Adversely affected party must not have borne the risk of the event occuring
Breach and Repudiation
Restatement Decision Tree
· Was there a breach?
· Was the breach material, or was there substantial performance?
· Was the breach “so central to the contract that it substantially impairs its value and deeply disappoints the reasonable expectations of the promisee?”
· Objective expectations based on the parties’ actions and words
· Did the breach go to the heart of the contract?
· Substantial performance may create a cause of action over the difference in value. Restitution may be available. 
· Was the material breach partial or total?
· Factors:
· Likelihood that breaching party will cure breach
· Sincereity of breaching party’s claim it will cure breach
· Extent to which further delay will prevent or hinder the making of substitute arrangements by the non-breaching party 
· Reasonableness of non-breaching party’s conduct in communicating his grievances and in seeking satisfaction
· If partial: a cure or ability to fix exists. Non-breacher must allow a reasonable opportunity to fix.
· If total: No cure/fix. K itself can be excused by the non breaching party
UCC Decision Tree
· Was there a breach?
· Perfect tender rule allows buyer to reject if nonconforming / buyer is not saitisfied with quanity/quality
· Rejection must be in good faith
· Rejection must happen within reasonable time of delivery
· If buyer does not reject within reasonable time, it can revoke acceptance of goods only if nonconformity “substantially impairs” its value to him
· Penalty for pre-textual rejections: less of 20 percent of the value of goods or $500
· Seller’s cure
· If buyer rejects prior to date for delivery, seller has absolute right to give notice of intent to cure, and to cure prior to date for delivery
· If date for delivery has passed, seller had a qualified right to give notice of intent to cure, and to cure within a reasonable amount of time
· Buyer can sue for difference in value or replacement cost
Contracts can be divisible if the subject of the contract makes sense to be divided into sub units without frustrating the purpose of the contract.
Anticipatory Repudiation
· A clear and unambigious indication that breach will result when it comes time to perform
· Can be either a statement that they will breach or a voluntary affirmative act that renders the obligor unable or apparently unable to perform
· Not sufficient:
· Suggestion to modify K
· Ambigious terms
· Mere expression of difficulty/indifference
· Financial difficulty / even insolvency
· Can be unilaterally retracted by the obligor if the obligee has not given notice that they accept or detrimentally relied on the repudiation
When faced with anticipatory repudiation, one can ask for adequate assurance of performance.
UCC
[1] When reasonable grounds for insecurity arise with respect to the performance of either party, the other may [2] in writing demand adequate assurance of due performance and until he receives such assurance may [3] if commercially reasonable suspend any performance for which he has not already received the agreed return.
After receipt of a [1] justified demand, failure to provide [2] within a reasonable time not exceeding 30 days such assurance of due performance as is [3] adequate under the circumstances of the particular case is a repudiation of the contract.
Restatement
Where [1] reasonable grounds arise to believe that the obligor will commit a breach by non-performance that would of itself give the obligee a claim for damages for total breach . . . the obligee may [2] demande adequate assurance of due performance and [3] may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.
The obligee may treat as a repudiation the obligor’s failure to provide [1] within a reasonable time such [2] assurance of due performance as is adequate in the circumstances of the particular case.
Assignment, Delegation & Third Parties
Third-Party Beneficiary Doctrine
To use 3rd-party beneficiary doctrine:
· Contract must manifest an intent
· To benefit the third party
· By specifically naming the party as a beneficiary
· To give the third party a direct right of action under the contract
· Benefit vests (is no longer revocable or changeable) when..
· 3rd party manifests intent to accept the benefit OR
· Sue on it OR
· Materially changes their position in reliance of it
· Same defenses an obligee could just against the obligor they can use against the 3rd party
Assignment of Rights
Rights under a contract can be exchanged as if they were property (because they are property).
· Right must exist at the time of transfer
· Obligor needs to receive notice, but does not have to consent. Rights vest in assignee when obligor receives proper notice.
· If obligor performs to assignor before notice, they’re not liable to assignee
· If obligor performs to assignor after notice, obligor is liable to assignee

· Limitations on assignment:
· You can contract in no assignment clauses
· If assignment would materially change; increase risk/burden; reduce value of K to obligor’s 
· Public policy (no champerty)
Delegation of Duties
· Consent of obligee is not required
· Notice to obligee not required
· Delegation does NOT extinguish duty of delegator
· They’re still liable if their delegate does not do well
· Limitations:
· No delegation clauses
· If obligee has substantial interest in having the specific obligor perform
· Law/public policy
Delegate has delegator’s defenses against obligee.
Remedies
Expectation Damages
Farnsworth Forumla for determining damages
	“Loss in Value”
	· “Other loss”
	· “Costs avoided” and “loss avoided”

	· What you expected to get versus what you actually got
	· Incidental damages and consequential damages
	· Costs avoided by not having to perform (including salvage)


Really, just net out both sides.
Under the UCC, both the seller and buyer can enter into a substaitute transaction and then sue for the difference.
Specific performance also an option, though, I assume, rare.
Seller can get consequential damages, unclear if buyer can.
Limitations on damages
Causation — loss must flow from breach
Foreseeable — loss must have been foreseeable to breaching party. Either generally, or the other party must have told them about special damages.
Note: If loss seems out of proportion with the contract, a court may use its equity powers to even it out. Including only awarding reliance damages, or not awarding profits.
Loss estimated with reasonable certainty — Can’t be too speculative. 
Reasonable mitigation — Defendant has burden to prove P failed to mitigate damages. Mitigation need only be reasonable, i.e. accomplishable without undue risk, burden, or humiliation. If P did not mitigate, they are held to the standard of reasonable mitigation. If P mitigates, P’s damages reduced even if mitigation was not required.
A substitute transaction only counts as mitigation only if the Plaintiff wouldn’t have entered the transaction without a breach.
Ensure this is correct





