Constitutional Law
Note: Remember, this course is about a limit on government power, not what right you have.  So, on the exam, analyze every fact pattern as a limit of government. Always look for the government action or power, and analyze if that’s constitutional. 

· Likely no M/C 

· Short answer 

· She will test counter-precedent cases – major takeaways

· 2-3 sentences max

· Make sure to answer the question asked 

· Best way to prepare is to review class notes, re-listen to class sessions, study PPT slides

· Focus on the things she has repeated over and over again
· no need to IRAC

· Essay

· Fact-pattern and issue spotting
· There will be some sort of government action (meaning no state action doctrine)

· Make all reasonable arguments – order: strong - weak– hail mary

· IRAC:

· Issue: “the issue is whether [name of act or gov action] is within the powers of the [name of clause or amendment] of the constitution”.

· Rule: “as a rule…” “as a general rule,” “the majority rule…” “the rule from______” “in law, the court has ruled…”

· Note: we can have settled law but incorrect interpretation – this is why we study counter-precedent

· Analysis: 

· “Here”, “in this case”

· “on the other hand”, “Alternatively”

· “in addition” “Moreover”

· Conclusion: “For the reasons discussed above…”, “Accordingly…”

· note: if the legal precedent points in 1 particular direction based on current base law (ex: P or gov always win), then conclusion and analysis should reflect that and conclusion will be more important to her; but if current interpretation the court can go both ways, then conclusion is not so important

· Con Law Analysis:

· 1st STEP: MUST prove the source of their power (if cannot, then law/conduct is unconstitutional) – ex: commerce clause
· 2nd STEP: has the gov violated the constitution? – ex: 10th amend, EPC, DPC
Introduction & Background
Understanding Theory, Doctrine and Political Ideology:

1. Theory = a general method and/or set of ideas for approaching a legal problem

a. e.g., “originalism” is a THEORY of constitutional interpretation


2. Doctrine = rules that guide decisions in particular legal cases

a. e.g., applying the “strict scrutiny” test   to racial classifications is settled constitutional law DOCTRINE

b. aka the doctrinal rules (black letter law) – what we need to use for exam

c. There are some constitutional law doctrines that are well settled (ex: when 5 judges ruled in favored in majority opinion)

d. But there are also unsettle constitutional law doctrines – has not yet been decided

e. Note: exam will not act us to predict unsettle questions of constitutional law but to make reasonable P and D can make as to whether or not a particular law will or will not violate a provision of the constitution

3. Political Ideology/Policy Preferences =  positions and beliefs about government structure and policies

a. This is an individual’s personal political ideology or policy preferences

b. It is not the job of SCOTUS judges to write opinions that explicitly based on their own policy preferences

c. e.g., PERSONALLY IDENTIFYING as a “liberal” or “democrat;” PREFERRING POLITICAL CANDIDATES AND LAWS that limit access to handguns

Structure of the Constitution

Original Constitution:

i. Article I: The Legislative Branch

1. Creates Congress, i.e. House of Reps. & Senate

2. Defines the method through which a measure may be enacted into law

3. Enumerates the powers vested in the national government

a. Tax & Spend (general welfare + common defense)

b. Commerce

c. Powers over War

d. Necessary & Proper Clause

4. Imposes certain limits on the exercise of governmental power

a. Habeas Corpus

b. Protection of enslavement of blacks

ii. Article II: The Executive Power

1. Creates the office of the President of the US 

a. Method of election 

b. Term of office 

c. Succession 

d. Impeachment 

2. Defines the powers of the President 

a. Vesting clause (all executive powers) 

b. Commander in Chief 

c. Pardons 

d. Treaty & Appointments (shared with Senate) 

e. Receive Ambassadors 

f. Take care that the laws be faithfully executed 

iii. Article III: The Judiciary Power

1. Creates the Supreme Court 

a. Defines Court’s Original & Appellate Jurisdiction 

b. Exceptions Clause (Appellate) 

2. Provides for the creation of a federal judiciary (power to Congress) 

3. Vests the judicial branch with jurisdiction over certain “cases” and “controversies” 

a. Federal Questions, Diversity, etc. 

4. Provides rush to a jury in the trial of all crimes

5. Defines and limits crime of treason

iv. Article IV

1. Full Faith and Credit 

2. Interstate Privileges and Immunities 

3. Interstate rendition of fugitives 

4. Rendition of Enslaved Persons to Slavers 

5. Admission of new states 

6. Congressional power over territory and property belonging to the US 

7. Guaranty Clause 

v. Article V

1. Amendment process 

a. Proposed by Congress (2/3 of each House) 

b. Convention (on petition of 2/3 of the states) 

c. Prohibited any amendments to end trade of enslaved persons until 1808 

d. State equality of suffrage in Senate guaranteed 

vi. Article VI

1. Acceptance of previously incurred debts

2. Supremacy Clause

a. Federal law is SUPREME to ALL State law

b. Oath of Office (no religious test)

vii. Article VII

1. Ratification Process

2. 9 states ratified by 1788

3. All 13 states ratified by 1790

The Bill of Rights (1-10)

viii. 1st Amendment (speech, religion) 

ix. 2nd Amendment (right to bear arms) 

x. 3rd Amendment (quartering of soldiers) 

xi. 4th Amendment (search and seizure)

xii. 5th Amendment (due process, takings) 

xiii. 6th Amendment (speedy trial, impartial jury) 

xiv. 7th Amendment (civil jury) 

xv. 8th Amendment (bail, cruel & unusual punishment) 

xvi. 9th Amendment (unenumerated rights) 

xvii. 10th Amendment (reserved powers) 

Post-Civil War Amendments (13-15)

xviii. 13th Amendment (slavery prohibited) - ** the only provision of constitution that applies to government and private individuals/entities**
xix. 14th Amendment (citizenship, DP, EP, and PI) 

xx. 15th Amendment (race/ vote) 

Other Amendments

xxi. 16th Amendment (income tax) 

xxii. 17th Amendment (direct election of Senate) 

xxiii. 19th Amendment (sex/ vote) 

xxiv. 25th Amendment (Presidential succession) 

xxv. 26th Amendment (age/ vote) 

Note:

xxvi. The original constitution doesn’t include the articles. 

xxvii. The Bill of Rights was not originally part of the constitution. These are the 1st through 10th amendments. 

xxviii. This was created to please and appease anti-federalists

4 major functions of the constitution

1. It establishes a national government

a. Goal: prevent tyranny

b. 3 branches of federal government - Executive, Congress, Judicial

c. To do anything, require 2 branches of government

2. It divides power between 3 branches- separation of power 
3. Determines relationship between federal and state governments

a. Federalism: division of power between state government and federal government

4. Limit powers of government

a. Protection of individual rights

i. Very few individual rights in original constitution as federalists did not think they were necessary b/c federal gov’t had limited power and by listing individual rights inferred that federal gov’t had unlimited power

b. Federal action must show that constitution grants that power
i. The federal government cannot act without a power given to it by the constitution. 
ii. Whereas, States have general police power over its citizens, unless prohibited by Constitution
1. State legislature, they don’t have to show the source of their power when exercise its power, as States have a general police power given by the US Constitution 
2. General police power – only State legislature has – power to regulate for the purposes of health, safety and welfare of its citizens

Judicial Power

Judicial Review of Federal Actions - Marbury v. Madison – p. 2
· Background preceding case: 

· Articles of confederation – before the constitution - created a weak federal gov

· So framers of the constitution wanted a stronger federal government

· constitution had to be ratified by the states

· Federalist – want a strong central gov – supported ratification of the constitution

· Ex: James Madison, Alexander Hamilton

· Anti-federalist – they stood in the way of the ratification of the constitution

· Thought the constitution had problems:

· Feared gave president too much power

· Congress to aristocratic 

· Criticized constitution for the lack of a bill of rights

· Similarities between federalist and anti-federalist:

· Both concerned about liberty – want a lot of it and protect it

· Differences between:

· How to do protect the most liberty

· Federalist 

· federal constitution sets forth a limited set of powers that the federal gov has

· don’t want to list rights as that one day, people will argue that those are the only rights we have 

· anti-federalist

· want to list of the liberties in a bill of rights to be sure we have these liberties

· enumerated rights = listed right in the bill of right 

· ex: freedom of press 

· only ratify if constitution has a bill of right

· Note: 9th Amend. supports view that indeed the constitution doesn’t just protect listed (enumerated) rights but also unenumerated rights

· as of right now, we already have 5 justices in SCOTUS that think we only have listed rights 

· Facts
· Case involves 2 players:

· Federalist – PR John Adams 

· Anti-federalists – Thomas Jefferson (next PR), James Madison (Jefferson’s Secretary of State)

· Marbury was appointed a federal judge by Adams at the close of Adams’ presidency (“midnight judges”) but never received his commission because Jefferson ordered Madison to stop dispatching the rest of the commissions. 

· Relying on the Judiciary Act of 1789, Marbury brought an action in the United States Supreme Court against Madison asking for writ of mandamus 
· want Madison to delivery his commission so he can be a federal judge 

· writ of mandamus: Asking for order compelling a government agency to do its duty

· Opinion structure:

· Marshall’s opinion as organized into 3 issues:

· 1) Has [Marbury] a right to the commission he demands?

· Yes, b/c:

· Rule: a commission is to someone who is already appointed to the job  

· “to withhold the commission, therefore, is an act deemed by the court not warranted by law, but violative of a vested legal right.”

· “when the officer is not removable at the will of the [President], the appointment is not revocable, and cannot be annulled. It has conferred legal rights which cannot be resumed.” 

· He gives analogy that if commission was lost, the person was still appointed to the job

· Jefferson cannot revoke the commission
· 2) If [Marbury] has a right, and the right has been violated, do the laws of his country afford him a remedy? Is this issue examinable by SCOTUS?

· Yes, b/c:

· reviewable by court 

· It dependents on the “nature of the act”

· Marshall trying to determine which acts of the executive branch is reviewable by federal court to determine if they acted within the power conferred by the constitution
· Rule: Whether or not the executive action is discretionary:

· If the act is political discretionary act left to sole discretion of the executive head, it cannot be reviewed – non-justiciable

· If the act is more like the pardon power, then non-justiciable

· If not discretionary (action is demanded by law), then reviewable 

· If the act is something that the president is legally required to do, then reviewable 

· Ex: giving Marbury his commission

· Note: This is a historical precursor to the modern political question doctrine

· 3) whether SCOTUS has the judicial power to issue a writ of mandamus to order the secretary of state?  

· No, b/c:


· Judiciary Act of 1789 is unconstitutional as it seeks to expand the Supreme Court’s original jurisdiction. The Act gives SCOTUS original jurisdiction to issue writ of mandamus. However, in conflict w/ original jur given by Art. III, as SCOTUS only has appellate jurisdiction. Therefore jurisdiction over Marbury’s claim cannot be exercised, Marbury’s petition denied.

· Marshall’s opinion answers this question in the following structure:

· a) nature of the writ applied for? (jurisdiction under 1789 fed law?)

· whether 1789 fed law gives Supreme Court power to issue writ of mandamus to Secretary of State (top of p. 5)

· Yes – 1789 law gives SCOTUS power to issue writ
· b) power of [Supreme] court? (is 1789 fed law valid under Art. III?)

· whether 1789 fed law conflicts with Art. III of the U.S. Constitution?

· Yes, conflicts as 1789 gives SCOTUS original jur to issue writ of mandamus, which is not original jurisdiction conferred by Article III

· 1789 law in conflict with “In all the other Cases before mentioned, the supreme Court shall have appellate Jurisdiction” Art. III Sec. 2[2]

· Constitution does not allow what 1789 law has put into place

· Takeaway - Why is Marbury v Madison so Significant? 
· Creates authority for judicial review of federal EXECUTIVE actions 
· Can deem acts of federal executive branch to be unconstitutional

· (failure to deliver Marbury’s commission unconstitutional)
· Note: case did not address if courts have judicial review over state actions

· interprets Article III of Constitution 
· Art III is the ceiling for federal court jur - Congress cannot expand original jurisdiction of Sup Ct
· Establishes that Art. III is the ceiling of federal CT jurisdiction 

· establishes authority for judicial review of LEGISLATIVE actions                                                                           
· (declares a federal law—Judiciary Act of 1789—unconstitutional)
· can strike down federal laws as unconstitutional

· Note: a careful reading of the Act suggest that it was not inconsistent - the act said Marbury should’ve gone to the lower courts first

· precursor to modern political question doctrine:

· draws the distinctions where acts affecting the rights of individuals are at stake (allow to review - Justiciability) and acts of the executive is subject to discretion that is not reviewable (non-justiciability) 

· BUT these actions are kept in check by the political process (ex: being an elected official)

· SCOTUS only has the power of the pen, cannot make the legislative nor executive branch to do anything ( so although Marshall established authority for judicial review of PR’s action, he did not use this power as he knew could not make PR do anything and did not want to take action that would result in people thinking SCOTUS had no power (i.e. if the PR does not comply with his ruling)

· Ex: PR Andrew Jackson did not comply w/ SCOTUS’ ruling that cannot take away Cherokee’s land but Jackson did so anything. Trial of Tears. 

· But, note that outcome of Marbury was a foregone conclusion as many already argued for this

· After Madison case, SCOTUS doesn’t strike down another federal laws/fed exec and leg for a long time (until Dred Scott)

· but SCOTUS does often use judicial review to strike down state laws, state courts, and state exec and leg acts

Judicial Review of State Actions

Martin v. Hunter’s Lessee – p. 10
· Facts

· US and England have treaty about land ownership

· Two conflicting claims (US person and English person) to a piece of land in VA 

· VA Appeal Court rules in favor of Hunter, thereby in favor of state’s authority 

· But, SCOTUS reversed VA state court’s decision and VA argued that SCOTUS did not have power to review state court decision
· Issue: Does the federal treaty control and can the Supreme Court review state court judgements?

· Held: Yes, the Supreme Court can review state decisions

· Analysis:
· The Constitution presumes that the Supreme Court can review state court decisions

· Congress is given discretion to create lower courts to review state decisions, but it did not, so it’s left to the Supreme Court to do so
· If supreme CT could only hear original jdx cases and congress did not exercise discretion to create lower federal CTs then supreme CT would have no job

· State judges will be prejudice to their own state (which was the case in this case as VA ruled in favor of VA) 

· State judges are elected for a certain period of time – not appointed and life term like federal judges

· Many judges have state’s interest in mind

· Salary can be modified – more at stake for state judges
· SCOTUS need to review state court interpretation of federal law to ensure uniformity in the interpretation of federal laws

Cohens v. Virginia – p. 10
· Facts: brothers convicted in VA state court for selling DC lottery tickets, which violated VA laws – 2 brothers (defendants) asked SCOTUS to review VA state court judgment arguing it violated their constitutional right

· Held: Criminal defendants can seek Supreme Court review when they claim that their conviction violates the Constitution

· Analysis: State courts could not be trusted to adequately protect federal rights as in many states the judges are dependent for office and for salary on the will of the legislature. State judges get elected and not independent like Supreme Court judges 

Supreme Court Invalidating State Laws (Massive Resistance Note)

· States still may resist laws and rulings created by the Federal Courts. 

· An example of this is the reaction to Brown v. Board of Education (1955), which forced schools to desegregate. 

· COOPER V. AARON (1958): Governor called in the Arkansas Nation Guard to keep Black people out of its schools after the Brown ruling and an order to desegregate in the 1957-1958 school year. The court declared that the constitutional rights of the respondents are not to be sacrificed or yielded to violence and disorder per the Governor. The court also invoked Marbury to respond to the claim that the Federal Courts were not allowed to rule on State issues. However, the Governor resisted, bringing in his troops, and not allowing the “Little Rock 9” to attend, forcing President Eisenhower to call in Federal Troops to enforce. 
· The takeaway is that the judicial branch doesn’t have the power to enforce, though the executive and congress may. 
Methods of Constitutional Interpretation

Is the supreme court’s interpretation of the constitution the supreme law of the land?
· Yes, as a matter of constitutional law, it is binding legal precedent yet SCOTUS is dependent on executive branch for enforcement. 
Sources of Constitutional Interpretations

Primary

· 1. Text of the Constitution

· there is uniform agreement that text of constitution is a main source of finding meaning of the constitution

· Look at the words – as a whole, or breakdown individual words and decide what those mean

· 2. Original Constitutional History

· What was going on when wrote the articles the constitution

· 3. Overall Structure of the Constitution 

· Ex: the fact that there is Article I, II, III

· 4. Values 

· Ex: freedom, liberty, no tyranny, checks-balances, no absolute power and absolute rights; impact separation of power
· Note: D.C. v. Heller illustrates use of primary sources 

Secondary

· Judicial precedents

· Lawyers use judicial precedents, not primary sources
· Ex: DC v. Heller – references US v. Miller

Methods of Constitutional Interpretation

Originalism: 
· The view that “judges deciding constitutional issues should confine themselves to enforcing norms that are stated or clearly implicit in the written constitution.”

· Puts a limit on what the court can review - constraint judicial power
· All sub-theories of originalism share:

· Fixation - there is a fixed meaning to provisions of the US constitution 

· Can only look at a limited set of sources 

· only way to amend the constitution is through amendments

· Types:

· Specific Intent: meaning fixed on actual intent of the framers when wrote constitution – Seance approach

· Only valid source of meaning according to this theory, is what those who wrote the provision intended it to mean

· i.e. being able to bring the framers back from dead and ask them what they meant (Seance to literally ask framers what they mean)

· Modified/Abstract Intent: what framers would have intended if the modern question was posed to them

· Still based on the framer’s intent but take into consideration modern info

· Seance w/ technology to update them

· Original Meaning/Understanding (Scalia): what individuals of the time understood the constitution to mean at that time based on historical practices and understanding of the time
· i.e. look at a dictionaries/scholar’s articles of that time for its meaning and not to framers’ intent

· Ex: Figure out those who read the 2nd Amend when it was enacted thought it meant 

· Modern originalist is usually this type

· DC v. Heller 

Non-Originalism:
· Generally: courts should go beyond that set of references and enforce norms that cannot be discovered within the four corners of the document, i.e. evolving interpretation. If Constitution is silent, permissible for Court to interpret rights not expressly stated or clearly intended

· Current rule: Purpose driven/pluralist 

· the way to determine what an ambiguous provision of US constitution or statute to look first to what was the purpose of the provision/statute; look at different sources to find meaning

· willing to permit a plurality/multicity of sources of meaning

· Other types:

· Tradition

· Process-based Theory

· Aspirationalism

· Textualism

· Pragmatic

· Structural

· Values-Based

· Precedential/Doctrinal

· Note: non-originalist can decide to use originalism to find meaning 

· Note: SCOTUS relies on a set of sources for interpretation but not set formulation on how to interpret

·  “precedents on precedents” – SCOTUS has stated that they do not overturn itself just b/c 5 current justices believe the prior interpretation was incorrect

· Principle of stare decisis – when there is precedent, there are a number of factors that SCOTUS takes into account to overturn a precedent 

· but the standard is NOT that they think prior interpretation was incorrect
DC v. Heller – 2nd Amend (good law)
· Note: only SCOTUS case where majority uses originalism – original meaning 
· Facts:

· DC law prohibits possession of a loaded handgun in an individual’s home
· 2nd Amendment: “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”
· Issue: whether DC law violated 2nd Amend? Yes
· Rule: 

· does not give explicit standard of review (either intermediate scrutiny or strict) in applying the test (rejection of: rational basis review and Breyer’s balancing approach); did not give rule that can be apply to all gun regulation but gives examples of where gun reg would be constitutional 

· 2nd Amend. protects an individual’s right to bear arm in an individual’s home for purposes of self-defense in home (particularly when the weapon is a handgun) and an individual’s right to bear arm when hunting ( but this rule is only limited to facts of DC v. Heller statute
· Majority put forth a spectrum of when 2nd Amend would apply:

· If you are regulating guns that ppl have for self protection in their home, then more likely to infringe on 2nd Amend 

· From this opinion, handgun is the quintessential self-defense weapon

· Whereas, a law barring open-carry of M16 at a starbucks would be less likely deemed to violate 2nd Amend 

· But, if M16 is commonly used for hunting, then law prohibiting having M16 for hunting might infringe 2nd Amend

· “inherent right of self-defense” is a natural right (the rights you have before there was government) – this is not based on text but based on an independent theory

· 2nd Amend is not an absolute right - limitations: 

· No right to carry any weapon in any manner and purpose

· No right to the mental ill or felons

· No right to carry weapon in schools and gov buildings – fed gov has more power to limit 2nd Amend right

· From Miller - 2nd Amend prohibits “dangerous and unusual weapons” 

· majority response – someone who wants a dangerous and unusual weapon (AK47 for protecting himself from federalized national guard), then only the sorts of weapon that they had at home for militia duty when they drafted the constitution – so if did not have AK47 back when framers drafted constitution, then not protected under 2nd Amend

· Held: DC gun reg prohibiting citizens having handguns in home for self-defense or hunting is unconstitutional

· Other Key takeaway:

· Majority opinion does not set standard of review (intermediate scrutiny or strict scrutiny) - but we know they reject the rational basis standard, which is the very low standard nor the balancing test stated by Breyer)

· Which of the opinion (majority/dissenting - stevens) relies most heavily on the text to find meaning versus other sources (ex: dictionary)?

· Dissenting opinion by Stevens 

· 2nd Amend. creates a right to have firearms for the purpose of militia services – no individual right 
· limits fed gov’s power to regulate firearms held for purposes of state gov militia 
· Cannot infringe rights to bear arms b/c need it to have a well regulated state militia to protect states from federal gov

· Note: Not the majority as they interpret the 2nd Amend – for self-defense and hunting, which are words NOT in the text of the 2nd Amend. 
· this case shows that the methods of constitutional interpretation changes a lot, SCOTUS is powerful – ex: when Prof K went to law school (pre Heller), 2nd Amend was interpreted very differently

· Handguns are the floor for the 2nd amendment. The rest is open to debate.

· Majority Opinion

· Method: 

· Original Meaning Originalism (NOT ORIGINAL INTENT)
· Sources: 

· Text

· Founding Era Constitutions

· Founding Era Dictionaries

· Founding Era Scholarly Writings

· Case Precedent

· Post-Civil War Era Understandings

· DC law is unconstitutional

· Dissent (Stevens) 
· Method:

· Pluralist/Purposive (non-originalist) approach - this is what most of the SCOTUS opinion will be 

· Sources:

· Text

· Framers’ Original Intent ** demonstrates that even though Stevens is not an originalist, but used framer’s original intent (like Originalist) as source
· Case Precedent

· DC law is constitutional 
· Dissent (Breyer) 

· His opinion stated that this case is NOT about a method of constitutional interpretation but about standard of review
· Doctrinal analysis discussing Standard of Review that should be applied to laws that regulate guns

· Arguing why strict scrutiny is not a good standard

· Don’t want a one-size fits all strict scrutiny standard as guns are dangerous weapons and should vary state by state as needed

· If strict scrutiny – then SCOTUS deciding gov reg laws for the entire country, which may not be appropriate nor effective at protecting people’s safety

· If rational basis – then allow each state to have its own gun reg – the stats show that gun violence varies state by state

· Put forth a balancing approach

· This was a landmark case - before Heller, the Supreme Court had never considered whether the Second Amendment protected an individual right to bear arms.

· U.S. v. Miller - Only way to have 2nd Amend claim if you were deprived right to firearm if you had duty with the state militia 

· But we don’t have state militia for it to trigger constitutional interpretation of 2nd Amend.

· National guard is NOT a state militia; there has not been a state militia since the colonial era

Justiciability Doctrines

· Article III – case in controversy requirement – this is SCOTUS interpreting Article III to have these doctrines

· This is highly discretionary by the judges to protect the power of the federal courts

· Justiciability limits of judicial power are limits the SCOTUS puts on themselves – judge made rules about what they can and cannot do (test of determining if have power to decide case)

· Note for exam: Do NOT need know requirements for essay exam – at most, it will be tested on short answer but will focus on major takeaways (only on info on slides and not the minutia)
· Five (5) justiciability doctrines were developed by the Supreme Court to satisfy the case or controversy requirement:

1) Prohibition Against Advisory Opinions  

· Supreme court cannot be asked to advise on issues – they only settle cases in controversy
· There has be an actual dispute adverse litigants

· Some change/some effect by the decisions outcome has to be reached

2) Standing 

· Question: is this the right plaintiff? Can the plaintiff sue?

· Defense lawyer’s best-tool

· Need to satisfy:

· Injury - must be a concrete, particularized, and legally cognizable harm to the plaintiff

· Traceable (causation) - plaintiff’s injury must be fairly traceable to action taken by the defendant

· Redressability - the relief sought (e.g., damages, injunction) must alleviate plaintiff’s injury and must be tied to the remedy sought

· The Prohibition Against Third-Party Standing: 

· General Rule: party has standing only to assert own rights

· EXCEPTION: Practical hindrance against third party asserting own rights + special relationship (Singleton v. Wulff); no clear definitive test for what is sufficient relationship

3) Ripeness

· Question: is it too soon?

· Basic rule: plaintiff may not present a premature case or controversy, often a consideration of when Court may rule on the constitutionality of a law before it is enforced against the plaintiff (Poe v. Ullman; Abbott Labs)
4) Mootness

· Question: is it too late?

· Basic rule: plaintiff must present a live controversy, an on-going injury at all stages of litigation

· EXCEPTIONS:
· Capable of Repetition Yet Evading Review: applies to facts of short duration and that are capable of repetition as to this plaintiff (Roe v. Wade (abortion – only 8-9 months so child could be born before case is decided); Moore v. Ogilvie)
· Voluntary Cessation (Friends of Earth v. Laidlaw) – if D just simply stopped doing what P is suing for
· Class Actions (Parole Comm’n v. Geraghty)
5) The Political Question Doctrine 

· Question: Does the substantive claim in the case present a “political question” that makes the claim unreviewable? (what topics are off limits?)

· Highly discretionary

· Ex: court does not want to decide: impeachment, war power resolution, executive order

· When court deciding case is political question, it is deciding that the case should be left to the other 2 branches
· political question is only with separation of power (when federal gov branches are beefing)
· If court states case is a nonjusticiable political question = saying the subject matter is inappropriate for judicial review

· But note that SCOTUS in deciding if a case is justiciable will nonetheless touch upon the merits of the case and then ultimate conclude it is unjustifiable

· It is essentially a function of the Separation of Powers.

· Initial steps to assess whether a political question exists:

· 1. Identify the precise claim.

· 2. Ask does the claim implicate the separation of powers?

· 3. Determine whether the ultimate authority over the claim rests in one of the political (non-judicial) branches.

· From Madison v. Marbury:
· If the act is political discretionary act left to sole discretion of the executive head, it cannot be reviewed – non-justiciable

· If the act is more like the pardon power, then non-justiciable

· If not discretionary (action is demanded by law), then reviewable 

· If the act is something that the president is legally required to do, then reviewable 

· Ex: giving Marbury his commission

Baker v. Carr – good law – case not assigned
· Court set forth six (6) independent tests/factors for existence of a Political Question: (in descending order of importance)

· 1) a demonstrable textual commitment of the issue to a coordinate political department

· 2) a lack of judicially discoverable and manageable standards for resolving the issue

· 3) an initial policy determination of the kind premised on nonjudicial discretion

· 4) expressing lack of respect for coordinate branches

· 5) an unusual need to adhere to a political decision already made 

· 6) the potential for embarrassment from multiple decisions by various departments on one question

Nixon (judge) v. US – p. 332 good law
· Judge Nixon went through impeachment and was removed by senate per senate’s rule 11. Nixon challenged senate’s rule 11 is unconstitutional

· Issue: whether court has power to decide this case (this case was not about the merits)

· Held: Senate rule 11 is a political question doctrine, so nonjusticiable - lacked power to decide

· Rule: Challenges to impeachment are generally viewed as political question doctrine

· Reasoning: 

· senate rule is for the senate to decide, not for the court to decide

· text of constitution give senate “sole” power = Senate has sole power to decide how to impeach (ex: do they need to hear witness, see evidence…)

· 2 sets of proceedings for impeachment – impeachment trial and criminal trial

· Judicial involvement will be inconsistent with separation of power as impeachment was the only check on the judicial branch 

· Concurring - White: 

· Disagree that SCOTUS cannot review

· Whether constitutional has given one of the political branches final responsibility to interpreting the nature of such a power of impeachment

· SCOTUS can review on the merits

· Concurring – Souter

· Agree that political question and court can’t hear on the merits

· Gives example of when case would not be political question doctrine:

· “if the Senate were to act in a manner seriously threatening the integrity of its results, convicting, say, upon a coin toss, or upon a summary determination that an officer of the US was simply a ‘bad guy’, judicial interference might well be appropriate”

· Ex: Extreme or arbitrary use of power by congress that would be unfair – this would be reviewable by SCOTUS based on Souter’s opinion

· If senate tries to conduct a sham trial for impeachment, then this would be reviewable, but what happened to Nixon, was not this – the senate committee heard the evidence instead of the full senate 

· The key to understanding if case is a political question doctrine is NOT whether senate rule 11 is or is not constitutional

· Key about justifiability is dismissing the case before even getting to the merit of the case

· Note: can’t cite this case when arguing a case on the merits!

· So hard to predict when SCOTUS will determine a case is unreviewable
Early Interpretations of the Original Constitution, Bill of Rights, and Civil War Amendments

· The bill of rights was created to quell the fears that there wasn’t adequate protections. However, any non-enumerated right is up to the states to decide. 

· It is assumed that something not listed is not limited by the federal government. 

(pre-civil war)

Barron v. Mayor (5th Amend) – p. 539 good law: 

· Answers the question of whether BOR apply to state and local government through 5th Amend.

· Fact: P Barron sued the city for altering land which damaged his wharf w/o just compensation in violation of 5th amendment.
· Issue: Does the takings clause of the 5th amendment (BOR) apply to the city?

· Held: No, BOR is a restriction of federal actions, not state and local conduct, and Barron did not raise a federal claim.
· Rule: bill of rights did not apply to state and local government only federal gov – doesn’t limit state and local gov powers

· Reasoning:

· If the framers had intended the Bill of Rights to apply to the states, they have declared this purpose in plain and intelligible language

· the way it was written makes no indication that it applies to state gov – framers were only focused on limiting powers of the federal gov not states

· each state establishes its own constitution for itself, enumerating the powers of its particular government. The framers allowed for this because each state would be best suited to create its own legislation for its own situation.

· Takeaway from Barron:

· Does the Bill of Rights Directly Limit Action of State vs. Fed Governments?

· No, BOR only directly affects federal powers. 
· Note: Later, 20th century SCOTUS used 14th Amend due process (interpreted to have same meaning as 5th Amend) to apply most of the bill of rights to the state by selective incorporation

Early Federalism, Substantive Due Process Issues, and the Protection of Slavery by the Constitution and the Supreme Court
· Early Federalism

· Concept: Division between federal and state legislation, where issue is that certain federal laws clash w/ state ones

· Example of Federalism issue: Do State Liberty laws violate U.S. Constitution? They can per Prigg.

· Original Constitution:

· Protects few individual civil rights and liberties

· But does strongly protect rights of slavers to enslave

Prigg v. Pennsylvania – p. 755
· Fact: Pennsylvania among other Northern states were protecting escaped slaves. Prigg was hired to abduct slave (Morgan and her family) from free state (Penn) to Maryland. Prigg was charged that he violated a 1826 Penn law protecting fugitive slaves
· Penn Law: if you were a slave catcher have to go the state judge to get a warrant and then to bring the slave back to the judge, before judge’s decision, slave is free

· Issue: Whether the Pennsylvania Law of 1703 was constitutional, i.e. that slaves have right to due process before returned back to owner

· Held: No, it’s unconstitutional. States cannot interfere with the return of fugitive slaves.  no, unconstitutional as conflicts with federal law 
· Court adopts view of federalism interpreting Original Constitution to give Congress very broad power to protect rights of slavers

· Rationale

· Right to enslave is property right in the original constitution 

· Pennsylvania law conflicts w/ Federal Fugitive Slave Act of 1793, which authorizes owner of fugitive salve to seize the slave and bring him/her before a federal judge to obtain a certificate of ownership
Dred Scott – p. 756
· Essential Facts: 

· Scott, a slave owned in Missouri by Emerson, was taken to Illinois, a slave free state

· Once Emerson died, his estate was administered by Sanford, a resident of NY

· Scott, a former slave from Missouri, sued Sanford (Emerson’s executor), a resident of New York, in federal court on the basis of diversity jurisdiction, arguing he was a free person because of his Illinois residency, which was a free state under the Missouri Compromise

· Supreme court interprets Original Constitution as prohibiting any person of Afircan descent born in the US (enslaved or free) from being a US citizen AND interprets Original Constitution as limiting Congress’s power to enact fed laws like Missouri Compromise

· Issue #1: whether the descendants of such slaves, when they shall be emancipated, or who are born of parents who had become free before their birth, are citizens of US?? 

· No, SCOTUS interprets Original Constitution as prohibiting any person of African descent born in the U.S (enslaved or free) from being a U.S. citizen
· Scott was not a citizen because no person of African descent could be and thus Sup Ct had no jurisdiction over claim

· Note – this case only has to do with those people whose ancestors were slaves

· Issue #2: Is the Missouri Compromise Line, constitutional, i.e. have a law which defines some states as slave prone and some not?

· No, unconstitutional because the Constitution guaranteed the right of owners to their slaves

· interprets Original Constitution as limiting Congress’ power to enact fed laws like the Missouri Compromise because right of property in enslaved persons is protected in Constitution—federal laws conferring freedom on anyone held as a slave in any state improperly infringes on “right of property” in enslaving someone

· Congress possessed no power to ban slavery in a U.S. territory

· Congress possessed no power to ban slavery in any state because it infringed on absolute right of slavers to enslave persons of African descent

· Rationale

· SCOTUS used declaration of independence is to reject Africans as citizens

· The way SCOTUS stated this is because if this included all humankind, it would be hypocritical as the framers were slave owners and so “owned” people who were not free. And since we hold framers in such high esteem, they couldn’t have meant the declaration of independence for it to include Africans

· Even though SCOTUS had first said if the words were written today, then it would mean to include everyone including African
· Dissent: 

· Under constitution, if citizen of a state = citizen of a US

· there was no basis for the claim that blacks could not be citizens. He argued that Scott was not a citizen was "more a matter of taste than of law".

· Takeaway from Prigg and Dred Scott:

· The criticism b/c of morality and error in law

· There were dissents in both cases – substantive legal critic the majority opinions

After Dred Scott

· This lead to the Civil War. Expansive approach to the interpretation of presidential power by Lincoln laid ground for Emancipation Proclamation
· Even after the emancipation proclamation, the southern states essentially did everything they could to discriminate against freed slaves, prohibiting interracial marriage, requiring separate schools, etc. 
· New Amendments were created: 
· 13th Amendment: Prohibited slavery. 
· 14th amendment overruled Dredd Scott. Also states no State shall deprive any citizen of the privileges or immunities of citizenship. These were essentially a nullity however.
Slaughterhouse Cases – p. 542
· Takeaway: 

· Doctrinal rule of 14th Amend privileges or immunities interpretation: privileges or immunities really protects virtually nothing (protects only a narrow set of rights such as access to seaports, federal citizenship) 
· The privileges or immunities clause from the 14th amendment became essentially a nullity from the slaughterhouse case… we cite marbury… to say we have to listen to what the court said. And for 130 years the clause has basically only meant access to seaports.

· P/I clause does not make constitution/BOR apply to states 
· Later, the courts hold that constitution/BOR apply to states via “incorporation” – using the word “liberty” in the due process clause

· Note: there is another clause known as “Privileges and Immunities” Clause – comity clause – bans discrimination against out-of-staters

· Other than the court’s interpretation of the privileges or immunities clause from the 14th amendment, the court’s interpretation of all the other clauses in Slaughterhouse cases has changed - Very different interpretation from current interpretation

· We have deviated from the court’s interpretation of other clauses of constitution other than 14th Amend P/I clause
· Facts:

· Seeing a huge surplus in cattle in Texas, Louisiana legislature gave a monopoly to the slaughterhouse business for the city of New Orleans to the Crescent City Livestock Landing and Slaughter House Company. Several Butchers brought suit

· Butcher claiming the Louisiana law is unconstitutional as violated their 13th and 14th Amend (citizenship clause, enforcement clause, privileges or immunities clause, due process clause, equal protection clause) - this was the first time SCOTUS interpreted these clauses

· Issue: Does the 13th, 14th, and 15th amendments apply to state legislation or simply federal law? Answer is no and the butchers lose.
· What is still good law is court’s interpretation of the privileges or immunities clause of 14th Amend:

· this clause virtually protects nothing important – very limited protection (this means plaintiff doesn’t have any privileges or immunities claims)

· Analysis:

· Court did not hold that the privileges or immunities of 14th Amend clause did not incorporate the bill of rights BUT instead through “incorporation” via 14th Amend due process clause

· BOR limit only federal gov power (not state gov power)

· P/I of citizenship of US ≠BOR

· It only protect a set of limited federal citizenship rights – “to come to the seat of gov to assert any claim he may have upon that gov, to transact any business he may have with it, to seek its protection, to share its offices, to engage in administering its functions,, right of free access to its seaports…”

· Due process: Butchers were contending that they had protections under the due process clause that were greater than a simple protection against physical restraint by the gov – contending that they had an unenumerated right to practice their trade ( rejected this contention (due process clause interpreted to NOT protect right to practice one’s trade) ( but, this interpretation has change

· Equal protection: Narrow interpretation: Court align equal protection clause solely with protecting people of African descent ( this is a big deviation from the modern black letter law interpretation 

· Now: interpreted broadly – include limit of gov power to classify by race, gender

· Dissent

· Not tested
Civil Rights Cases – p. 567
· Takeaway:
· Majority opinion = modern state action doctrine

· Court’s holding that Congress lacks authority under Sec. 5 of 14th Amend to regulate private conduct is still good law

· S. 5 of 14th Amend: The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.
· this is why congress doesn’t use S.5 to pass civil rights laws - congress uses commerce clause

· Gov action: congress passing Civil Rights Act of 1875

· Civil Rights Act: prohibiting the denial of reasonable accommodation to people of color based on race – to ensure people of color had access to public accommodation

· Background – cases about the constitutionality of the Civil Rights Act, which prohibits place of public accommodation (ex: store, inn, theater) from denying someone access based on their race

· Fact pattern: Stanley, Nichols, Ryan, Singleton – these were owners of public accommodation and they were the ones that challenged the constitutionality of the Civil Rights Act – they violated the Civil Rights Act and were arrested – so they challenged the constitutionality of the Civil Rights Act

· These were reverse-discrimination claims – saying Congress does not have power to pass the Civil Rights Act 

· Issue: Whether Congress has the power to pass the Civil Rights Act 1875, which prohibits individuals from being denied entry based on race to public accommodation?

· Held: Congress lacked the power to pass a civil rights law like the civil rights act of 1875 ( STILL good law

· Rule: Limited congress to pass certain law – S. 5 of 14th Amend does not give congress power to pass law that normally is given to state gov

· good law – this is why congress doesn’t use S.5 to pass civil rights laws (congress uses commerce clause

· Analysis

· S. 5 enforcement power only goes to Congress legislating what states can do – relies on the text in the 14th Amend that majority is pointing is “no state shall….” – this imposes the “state action doctrine” that the constitution only limits gov powers
· Dissent – Harlan’s famous dissent #1

· Yes, s. 5 of 14th Amend gives congress power to pass law to make sure that everyone who is a citizen of the US gets to live in the US as a full citizen (ex: when at a public accommodation, you are not denied based on your race)

· Majority has departed from intent of framers

· Reads 13th Amend broader than just slavery but also concerns protection from your ancestors or personal status of being someone who was a slave in the public realm – power for congress to pass Civil Rights Act

· Harlan’s view is that 13th Amend confers Congress power to eradicate badges of slavery and servitude

· Congress may enacts laws to protect people from deprivation of civil rights enjoyed by other races 

· Congress may enact those laws upon “states, their officers and agents, and also upon “individuals and corporations who exercise public functions and authority of the state”

· Focus interpretation on the citizenship clause that gives congress power to pass civil rights act - Congress has power to enforce citizenship clause of 14th Amend and to be full citizen, must be able to go to public accommodation without being denied based on race

· Court recently did broadly decide congress’s power to pass the law (fugitive slave act) but now, being narrow now (hypocritical) saying congress does not have power to pass law ( this is showing majority’s opinion’s is driven on their ideology

· Harlan argues that there is expressed power from constitution to pass the law

· Harlan’s view on the equal protection clause:

· If private individual owned a public accommodation, there is a unique and special relationship – “ are agents or instrumentalities of the State, because they are charged with duties to the public and are amenable, in respect of their duties and functions, to government regulation.”

· When you open yourself up to the public, you are amendable to gov regulation, which is very different if you were only providing services to another private individual

· purpose of CRA of 1875 is require that places held out as places of public accommodation be open to the ENTIRE public

· 14th Amend Citizenship Clause protects African Americans from discrimination in public accommodations; Congress has power to enforce citizenship provision of 14th Amend

State Action Doctrine

(do not need to apply for essay fact-patter questions; but need to know definition and high-level idea)

· State action doctrine = government action doctrine
· The constitution applies to all level of government, and government officials, but does not apply to private enterprises and businesses.

· Ex: none of your family member can actually violate your 1st Amend right

· Originated from civil rights cases

· The state action requirement stems from the fact that the constitutional amendments which protect individual rights (especially the Bill of Rights and the 14th Amendment) are mostly phrased as prohibitions against government action.  Because of this requirement, it is impossible for private parties (citizens or corporations) to violate these amendments, and all lawsuits alleging constitutional violations of this type must show how the government (state or federal) was responsible for the violation of their rights. This is referred to as the state action requirement

· State action doctrine applies to the entire constitution, except 13th Amend, only limit the power of GOVERNMENTS (not individuals or private companies)

· So the only way private individuals and/or private companies can violate your constitutional right is if they enslave you (violate 13th Amend)

· If the fact pattern involves a private company or person and they are alleging a constitutional violation, unless it is 13th Amend, then you are being asked to analyze the State Action Doctrine

· Issue: whether private person/company falls into an exception 

· For plaintiff: want to argue that the private actor/company falls into an exception (private conduct must comply with constitution)

· If satisfy exception, Plaintiff’s case gets to move forward

· defending the private actor/company: arguing that private actor/company’s action is not part of exception – does not violate constitution

2 exceptions to the state action doctrine - situations where private conduct must comply with the Constitution ( very fact intensive
· Public function exception

· Rule: If a private entity performs a task traditionally, exclusively performed by the government, the Constitution applies.

· Marsh v. Alabama – quintessential case

· “company town cases”

· The company runs the town – it performs the task traditionally performed by the gov (running a town)

· An individual was engaging in freedom of speech by handing our pamphlets and was prohibited from doing so

· Individual sued the town for violating 1st Amend rights

· Defense stated – you can’t sue us b/c we are a company ( but court held the company falls within exception as performs tasks traditionally performed by the gov

· All we have to know is that there is a gov action requirement and if there are facts plaintiff can rely on that the private person/company is doing something that gov normally do, then might fall into exception

· Note: court also held that company provided utility or shipping packages (ex: FedEx) are not under this exception

· Entanglement exception

· Rule: If the government affirmatively authorizes, facilities, or encourages unconstitutional conduct, the Constitution applies.

· Looks for facts showing the private entity is entangled with the gov

· Ex: private entity that runs high school sports – employees wanted to sue to allege 1st Amend rights were violated ( court held that they were sufficiently entangled with public school system as 80%+ employee were paid through public school – so therefore, falls into exception

· Ex: if Prof K got fired from Loyola Law School – can’t bring case alleging violating 1st Amend under federal constitution – but maybe under CA constitution

· Ex: If Prof K got fired from UCLA – she can bring case alleging violation of her 1st Amend under federal constitution  

· Note: when suing to violate US constitution rights is suing a government entity

Executive Power

· About Separation of Powers btw Exec & Legis (Congress) Branches – if PR’s acted outside his box
· *If fact pattern about PR (acts either inside or outside US), use Youngstown 3-zone analysis
· Note: there isn’t a ton of cases as SCOTUS uses its justiciability doctrine to not decide on these cases

· This is because the supreme court doesn’t want to run into conflict with the executive branch to potentially lose its power. The court most often decides it does not have the power to decide these cases.. even though it decided that it cannot decide.

· Courts are usually deferential when it’s a foreign policy matter. 

· If it’s a combo of foreign policy and military power, they stay out. Yet and nevertheless has opened up cases with Youngtown to review cases in foreign and military policy.
2-Step CURRENT Approach to Assess Constitutionality of action of President (ACT OF executive branch)


· Step 1: Is the executive action within the scope of President’s authority (power) under the Constitution?

· only act when have power conferred from constitution

· is the X properly in the box?

· Use Youngstown 3-zone analysis 

· Step 2: Does the law violate some other constitutional provision or doctrine?  

· (i.e. SoP, BoR, federalism, 10th Amend, EPC, SDP)

· Note: on exam, if fact has gov action, and the call of question is 

· “is the act of the PR constitutional?” – broad question – 2-step analysis 

· “is the act of PR in violation of equal protection clause” – only do step 2 analysis, narrow question

· Ex: PR enacted travel ban and there is federal law that allows PR to do so – can argue for zone 1 as congress has allowed as there is a federal law and nothing in constitution prohibits
Inherent Presidential Powers: 

· There is a thought in the executive power “shall” be vested in a president of the USA. Critics of this will say that… you are undermining that it also says that congress is the chief legislative body. 

· Debate over whether PR has inherent powers

· Those saying PR does have to inherent powers rely on:

· “shall” vs. “herein granted” 

· But when provision states “shall” very vague in clauses below and so up to the court to decide but SCOTUS has not taken up the task

· Vesting clause – executive power shall be vested in PR

· Commander in chief clause – PR shall be commander in chief of army and navy

· Take care clause – PR shall take care that laws be faithfully executed
· Majority rule 3-zone analysis suggest that PR does have inherent power 

Youngstown v. Sawyer p. 322– TOOLBOX CASE (Jackson’s 3-zone)
· Facts: In 1950, there was a threat for a union strike of steel workers. The president gave an executive order to the secretary of commerce to regain control of the factories, and keep them operating. This was done, and the steel companies filed this lawsuit.

· Issue: whether PR’s order to seize the steel mill is constitution?

· Held: question of “inherent power” - whether president has power if neither constitution nor federal law authorizing PR action: 
· Majority - it is unconstitutional – Congress did not expressly approve

· No, never b/c PR only has power to act with express (textual) constitutional or congressional approval; seizure by President is unconstitutional b/c he is legislating

· Concur Jackson – unconstitutional – Congress did not approve (in zone 3)

· YES, but not in this case; seizure is unconstitutional and in Zone 3 b/c Congress has disapproved of it; Congress (not the President) has power “to supply the armed forces”

· Concur Douglas

· Yes, but not in this case; seizure is unconstitutional b/c President executed a “taking” of private property (which requires “spending” to repay owner) & spending power belongs to Congress

· Concur Frankfurter

· YES, but not in this case; seizure is unconstitutional b/c Congress expressed disapproval by rejecting laws that would have given President power for seizure

· Dissent – constitutional – Congress implicitly approved as PR notified Congress before acting and Congress did not do anything (approved by not acting)
· Rule: Jackson’s 3-zone analysis:

· Zone 1 – acts of the president pursuant to express or implied authorization of congress (Congress expressly or impliedly authorized PR’s act, or constitution expressly state PR has power to do that act)
· “green zone”

· PR’s power is at its highest 
· PR’s act is likely to be constitutional

· If the act is found to be unconstitutional then the gov’t lacks the authority to act

· Congress’s silence has been interpreted by courts as agreement/acquiesce by congress

· Zone 2 – where president acts without an express congressional grant or denial of authority (Congress is silent about PR’s act)
· “twilight zone” / “yellow zone”

· No rule for this zone 

· Court doesn’t want to decide this zone – b/c it’ll be over the court’s head if they get it wrong 

· Zone 3 – acts of the president incompatible with express or implied will of congress (congress takes definitive action saying they disapprove of PR’s act) 

· PR’s power is at its lowest – “red zone”

· PR’s act may have implicit approval by Congress – which would likely mean PR’s act is constitutional

· Takeaway:

· Both Jackson’s concurring and Dissenting does not put PR’s act in Zone 2

· Court will always try to argue their way to Zone 1 or 3 (they do not want to decide in Zone 2)
· court in Youngstown has left a lot of discretion to decide if PR’s act fall in Zone 1 or 3 by determining if Congress has approved PR’s act (express or implicit)

· Dissenting opinion is saying that Congress has implicitly approved PR’s act (since PR wrote to Congress and Congress didn’t do anything – if they were not in agreement, then would’ve done something); majority opinion is saying Congress did not approve
· Congress’s silence has been interpreted by courts as agreement/acquiesce by congress

US v. Nixon (Watergate) – p. 332
· Issue: could PR declare his taped conversation were privileged and not comply with subpoena?

· Held: there is executive privileged (not in article II) but SCOTUS will decide what constitute privileged documents

· Rule on executive privilege:

· PR do not decide for themselves for the extend of executive privilege – this is within the power of the court to decide

· They decide PR does not have absolute privilege particularly in criminal proceeding investigation – need to comply with subpoena in a criminal case
· Outcome of case: Nixon complied and handed over the tapes – to ensure he is respecting the separation of power
Allocation of Power in Conducting Foreign Policy

· Court even less interested in decided cases of controversy for foreign policy

· There are only a few provisions of the constitution that discuss foreign policy

· Even if we hold a séance and bring the framers back to ask them for their intent on this, they would be lost 

· Distinctions between executive agreements and treaties 

· The way PRs have been allowed to use executive agreements seem to suggest that crossing over to the power of the legislative branch

US v. Curtiss-Wright Export Corp – p. 382
· This case is to point out that it deemed to be an overstatement of PR’s power – see Dames v. Regan for modern opinion using 3-zone Youngstown analysis
· heavily criticized and questionable precedent in which Justice Sutherland articulated an overly broad interpretation of Presidential power in foreign affairs

· PRs have no commander-in-chief power for domestic matters against US citizens (on US soil), PR acting commander-in-chief power domestically would have a case for PR’s act being unconstitutional (can back up with Youngstown Justice Black’s majority opinion)

· But when it comes to foreign affairs, PR has more unlisted functional powers but even within foreign affair realm, PR does not have unchecked power

Treaties and Executive Agreements

· Main constitutional issue arisen concerns the authority of PR to use executive agreements rather than treaties for foreign policy commitments

· Treaty: agreement between US and a foreign country that is negotiated by the PR and is effective when ratified by the Senate (2/3 majority)

· Executive agreement: an agreement between US and foreign country that is effective when signed by PR and head of the other gov

· Executive agreements can be used for any purpose – anything that can be done by treaty can be done by executive agreement

· Executive agreements (like treaty) > state law and policy

· Courts have never declared executives agreement to be unconstitutional

Dames & Moore v. Regan – p. 395
· Issue: whether President settle the claims of United States citizens against a foreign government through executive order?

· Held: yes, President has authority to settle such claims only when Congress acquiesces to the President’s action - court upholding PR’s executive agreement
· President has power to enter into executive agreements without advice and consent of the Senate and to settle claims incident to resolution of major foreign policy dispute when Congress HAS acquiesced to President’s action

· Congress has implicitly approved the practice of claim settlement by executive agreement as demonstrated by Congress’s enactment of International Claims Settlement Act of 1949 ( shows that congress has acquiesced ( taking a 3-zone Youngstown analysis

· Congress has frequently amended this act thereby continuing acceptance of PR’s claim settlement authority

· Court emphasized the narrowness of its decision in upholding executive agreements

· Not deciding that PR possesses plenary (absolute) power to settle claims but uphold executive agreements when:

· the settlement of claims has been determined to be a necessary incident to the resolution of a major foreign dispute between US and another country, and

· court can conclude that Congress acquiesced in PR’s action

War Powers

· Art. 1 gives Congress power to raises the army and formally declare war

· but, PR frequently use their command-in-chief power (Art. 2) which effectively declares war without Congress actually declaring war

· SCOTUS rarely spoken about the constitutionality of the president using troops in a war/warlike circumstances without congressional approval – except Prize Cases, all other SCOTUS decision require congressional declaration of war

· Only 1 case where SCOTUS addressed the issue – Prize Cases and it was in the context of the Civil War and the action of the president to deal with the rebellion

· Prize Cases: Court ruled that PR had power to impose blockade on Southern states w/o congressional declaration of war

· War Power Resolution

· Congress is setting the framework to tell PR how to use war power

· Congress adopted War Powers Resolution of 1973 – response to Vietnam War when PRs (Johnson and Nixon) fought war w/o Congress declaring war

· Enforcing the war power resolution is the bigger question – is SCOTUS willing to step-in if PR doesn’t follow war power resolution and rule PR’s act is unconstitutional?

· Based on history, SCOTUS unlikely to rule

· Constitutionality of War Powers Resolution as not been tested

· Summary of War Power Resolution:

· PR must consult Congress before sending troops overseas – PR can initiate troops in event of act

· If PR initiates a hostile action, can only last 60 days + 30 day withdrawal period

· Congress then votes whether it can continue, unless congress can’t meet b/c attack in US

· If troops deployed without Congress’ declaration of war, PR must remove per Congress’ direction

Checks on the President

· Informal checks: pressure of public opinion, Congress through budget process

· Formal checks: 

· Civil/criminal lawsuits: 

· Nixon v. Fitzgerald

· Rule: established absolute immunity – complete protection from civil suit – for a president for all official actions while in office

· Any criminal act – presumes it is not acting in PR’s official capacity – can be prosecuted
· Clinton v. Jones 

· Rule: rejected any immunity for acts that occur before president takes office

· Impeachment

· Ultimate check on PR is impeachment and removal

· House has sole power to impeach and Senate has sole power to try impeachment

· Unresolved issue as no SCOTUS case as SCOTUS held that challenges to impeachment and removal are nonjusticiable political questions

Legislative Power

· Congress may act only if there is express or implied authority in the Constitution

· States may act unless Constitution prohibits the action

· Federalism and division of power – between fed and state

· Federal gov is one of enumerated power, not inherent powers, but supreme power (supremacy clause)

· State gov are not deemed to be govs limited to listed power with respect to US constitution

· People of state can decide differently under their own state constitution

· Congress can only pass law that is expressly or implied granted 
· Congress has 2 types of powers

· Express: enumerated (ex: power to raise taxes; power to regulate commerce)

· Implied: See Maryland (ex: power to create a national bank)

· On exam, we will not be asked to analyze the constitutionality of an implied congress power – we just need to understand that congress has limited power

· What is the scope of the federal legislative power?

· Vesting clause for legislative power – Art 1 S. 1

· All legislative Powers herein granted shall be vested in a Congress of the United States which shall consist of a Senate and House of Representatives.

· The “necessary and proper” clause - Art. I, Sec. 8, Cl. 18
· The Congress shall have Power . . . 

· “To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.”

· No case for necessary and proper clause analysis

· Do NOT create special toolbox for necessary and proper clause 

· Note: there is no “necessary and proper” power that congress has

McCulloch v. Maryland - p. 117
· Summary: SCOTUS held that congress has implied power (not solely listed power)
· Marshall is using more than just the “necessary and proper” clause when deciding Congress has implied power

· Issue: does congress have power to create national bank?

· Rule: Congress has implied power

· Held: Yes, congress has implied power to create national bank

· Opinion structure – 2 questions:

· (1) Is power to create Bank of U.S. within scope of authority given to Congress in Constitution?
· 1st source of meaning to answer this question – congressional past practice/historical precedent
· The 1st congress created the 1st national bank 

· Used specific intent of the framers as a source of meaning

· Although the power to create a national bank is not a listed power, but if framers only wanted congress to execute its listed power, then framers couldn’t have allowed the 1st congress to create the 1st national bank – since they did, then framers allowed congress to have the power to create a national bank

· 2nd source: Nature of States power - “state sovereignty”

· State is saying creating national bank is a state power, so congress crossed federalism line

· Maryland argues states are sovereign – states have so much power that can limit congress’s power 

· Specifically, Maryland asserting that states created federal government 

· People gave power to states > states gave power to federal gov (when federal gov was created) > since states federal gov, then they can limit power of federal gov; states retain ultimate sovereignty; states can decide if federal gov can create national bank

· Court reject Maryland’s argument:

· States did not create national gov – federal power comes from the people as people ratified the constitution 

· Although states “ratified” but this was an act by the people, it is still the people who ratified the constitution

· there is no way for people to get together so states was a forum of convenience

· Court says if states were sovereign, they can state “no” to any federal action = State power would be supreme 

· Note: since this case, others have tried to argue for state supremacy (interpose state from federal actions) ( this is unconstitutional

· 3rd Source: Constitution is silent on congress’s power to create national bank – implied power
· Maryland – argues that congress only has “power herein granted’ and powers not granted are given to states  ( therefore, power to create bank is for the states

· Marshall – instead ask if creating national bank is an implied power ( is the notion of implied power consistent with enumerated powers? Yes b/c:

· Textural argument

· Constitution does not state “expressly” – this was done purposefully 

· Articles of confederation did state congress had its power “expressly” delegated to it ( so this constitution did not purposely contain “expressly” = this congress has implied powers

· Structural argument

· It would be impossible to list all the gov’s power in the constitution

· Famous quote “constitution, to contain an accurate detail…would partake of the prolixity of a legal code...never be understood by the public…we must never forget that it is a constitution we are expounding”

· Marshall is saying if listed all powers, then it would not read like a constitution but more like a legal code

· 4th source: Necessary and Proper Clause

· Congress may create laws it deems necessary and power to help carry out its enumerated power

· Court states that “necessary” is determined by congress – so long as the end is legitimate (constitutional), congress has broad power to determine what is necessary to execute its power to achieve that end

· Necessary = should be broadly interpreted - does not refer to the only way of doing something but applies to various procedures for implementing all constitutionally-established powers

· This clause is placed among the powers of congress, not in the section that limits congress’s power  

· If framers intended for this clause to limit the methods of how congress can execute its powers, then would have inserted it in another place

· (2) Is Maryland law taxing Bank of U.S. constitutional? No
· unanimously concluded that tax law passed by Maryland to impose tax on National Bank is unconstitutional and void

· Taxing could greatly impede the bank’s operation and even disturb its existence

· Marshall says that power to create the bank includes power to preserve its existence 

· Federal law is supreme over state law 

· Power of all the People cannot be controlled by a single state 

· Unresolved questions as constitution does not give answer:

· How important is the protection of state sovereignty? 

· Should it be the role of the judiciary to protect state power or should this be left to the political process?

· Judges or voters?

· This question is what divides the court

· Note: this is not a political question doctrine – political question is only with separation of power (when federal gov branches are beefing) 
· SCOTUS’s Wickard decision standards that the Court saying they are not policing the federalism line since test has such a low standard that congress can pass any law it wants – it is the job of the people to vote congress reps out if they don’t like it 

Background on commerce power

· Art. I, Sec. 8, Cl. 3: The Congress shall have Power . . . “To regulate Commerce with foreign nations, and among the several States, and with the Indian Tribes.”

· Congress uses commerce clause to pass various laws: criminal law, civil rights laws, securities laws, etc.

· Today, there is a big disagreement about what the framers meant when they used the word “commerce”

Pre 1890 – “Gibbons” - very broad commerce power but rarely invoked by the federal court

Gibbons v. Ogden (p. 157) – not toolbox case

· Case illustrates that Congress can regulate a totally local practice (intrastate) as long as it affects the activity of another state

· NY legislature granted 2 people monopoly to operate steamboats in NY waters and they in turn licensed Ogden to operate a ferryboat between NYC and NJ. Gibson operated a competing ferry service and violated the exclusive right given to 2 people and Ogden.  Ogden obtained injunction to restrict Gibbons from operating his boats.

· Issue: Does congress have power to regulate the steamboat?

· Held: yes, within congress’ scope of power

· Analysis:
· commerce interpret commerce to mean more than selling of things

· Commerce includes all phases of business, including navigation, i.e. intercourse between nations, states, etc

· “among the states” P. 159 1st paragraph

· “its action is to be applied to all the external concerns of the nation, and to those internal concerns which affect the States generally but not those which are completely within a particular State, which do not affect other states, and with which it is not necessary to interfere, for the purpose of executing some of the general powers of the gov”

· Among = intermingled with, i.e. Congress can regulate intrastate commerce if it had an impact on interstate activities, but not activities occurring solely within state’s borders

· Congress has power to regulate interstate commerce (sales happening going across state lines)

· When sale is solely within the state that does not affect another state, power to regulate is within the state (not congress)

· When sale is within the state but it does affect another, this intra state commerce is regulated by congress

· Takeaway:

· Congress has power to regulate concerns that are internal concerns that affect the states generally – something you do within the state but affects other states ( this is the important takeaway that we take when reading modern commerce clause cases

· But not those completely within the states and do not affect other states

· Broad interpretation of “commerce” and “among the states” 

· No 10th Amend analysis

1890-1937 – “Lochner Era” - court has a very narrow/restricted view of what constitute commerce and used 10th Amend as a limit on Congress’s power
· Court acts like a “super legislature” b/c court had an economic policy preference of “hands-off/laissez faire” – court’s view was that the US economy should never be regulated and should be about the survival of the fittest

· Commerce = just one stage of business – very narrow power

· Congress can only regulate if there is a direct effect on interstate commerce

· Many federal laws were invalidated as exceeding the scope of Congress’ commerce power or as violating the 10th amendment
· Courts’ decisions in this era have been overturned

· “Dual Federalism”: Federal and state gov’t are separate sovereigns, with each having their separate zones of authority 

· “Among the States”: Congress can only regulate if there was a direct effect on interstate commerce 

· 10th Amendment: Reserved a zone of activities to the state and that even federal laws within the scope of commerce clause were unconstitutional if they invaded that zone

· what puts pressure on this court is FDR’s “court packing” plan which brought about the switch in SCOTUS’ interpretation – “there was a switch in time to save 9 (which is the number of justice on the court)”

·  this is why the next era the court doesn’t really strike down any law as exceeding congress’s commerce power

1937-1990 – “Wickard”- very broad commerce power as court expansively defined the scope of the commerce power and refused to apply 10th Amend as a limit 
· Commerce = all aspects of business and life in the US (current law) – very broad power

· Reasons for broadening power – economic crisis caused by the depression (unemployment widespread, low wages, foreclosures of home and farm mortgages, business failures, decrease in production)
· Commerce includes all stages of business (mining, manufacturing, production)

· Congress can regulate any activity, intrastate or interstate – as long as activity has substantial effect on interstate commerce when viewed in the cumulative
· 10th Amend is simply a reminder that for Congress to regulate, must point to express or implied power but 10th Amend does not reserve a zone of activities that are solely for the state

NLRB v. Jones & Laughlin (p. 168) - (not Toolbox case)
· Facts: National Labor Relations Act created a right of employees to bargain collectively, prohibited unfair labor practices, and established the National Labor Relations Board to enforce the law

· Issue: Whether the NLRA is within Congress’s Commerce Power?
· Held: Yes, Congress has power under commerce clause to pass NLRA
· Analysis:

· Jones & Laughlin was part of interstate commerce by being the fourth largest producer of steel with factories in different states 

· Labor relations have a direct effect on commerce

US V. Darby (p. 171) - (not Toolbox cases)

· Facts: Fair Labor Standards Act of 1938 prohibit the shipment of good made by employees who were paid less than the prescribed minimum wage

· Activity being regulated: shipment of manufactured goods between different states

· Category 1: the use of channels of interstate commerce

· Issue: Whether the FLSA is within Congress’s Commerce Power?

· Held: Yes, Congress has power under commerce clause to pass FLSA

· Rejected/overturned Hammer v. Dagenhart

· Analysis:

· Defines modern commerce power “power of Congress over interstate commerce is not confined to the regulation of commerce among the states. It extends to those activities intrastate [local activities] which so affect interstate commerce or the exercise of the power of Congress over it as to make regulation of them appropriate means to the attainment of a legitimate end, the exercise of the granted power of Congress to regulate interstate commerce.”
· The shipment of manufactured goods between different states is interstate commerce that Congress can regulate 
· Congress may regulate not only articles of commerce themselves, but also conditions under which they are produced, i.e. intrastate activity affecting interstate commerce 

· 10th Amendment does not limit Congress’ power, but rather is a reminder that all powers not given to the federal gov’t are reserved for the state

Wickard v. Filburn (p. 173)  – Toolbox Case (local economic activity)
· Summary: Congress has constitutional power under Commerce Clause to regulate home-grown and home-consumed wheat

· Facts: 

· Agricultural Adjustment Act (AAA) aims to help farmers by imposing on farmers quotas on the amount of wheat they may grow b/c don’t want farmers to go out of business during a bad year for wheat. Act reg wheat volume and prices.

· Filburn (Farmer) – he had agreed to quota but grew more than quota (twice as much) but he said that the additional wheat is not for sale but for consumption on the farm

· Activity being regulated: home-grown wheat (local activity) ( Category 3
· Issue: Whether the AAA is within Congress’s commerce power?

· Held: Yes, AAA is within the scope of Congress’s commerce power

· Rule: (Highly deferential to Congress as using rational basis)
· Whether Congress has rational basis to conclude that the activity being regulated (by fed law), when considered in the aggregate, has a “substantial effect on interstate commerce”

· If Congress concludes that failure to regulate that class of activity would undercut the regulation of the interstate market in that commodity

· Congress can regulate INTRAstate (within state/local) activities that individually have small effect on interstate commerce if Congress has rational basis to conclude that cumulative “substantial effect” on interstate commerce

· Analysis:

· Defines “commerce among the states” to include home-consumed products that compete with interstate commerce (includes home-grown and home-consumed wheat)

· Note: we are not analyzing which activity has more effect on interstate commerce than another activity (we don’t care about the actual effect) – but about if congress has rational basis to conclude that the activity, when taken together in the aggregate, will have an effect on interstate commerce 
· Here, the home-grown unsold wheat is local activity, but Congress can regulate local activity if it has an effect on interstate commerce

· “questions of the power of Congress are not to be decided by reference to any formula which would give controlling force to nomenclature such as “production” and “indirect”” – meaning the court is no longer will decide based on if something is labelled as “production” “indirect”

· “but even if appellee’s activity be local and though it may not be regarded as commerce, it may still, whatever its nature, be reached by Congress if it exerts a substantial economic effect on interstate commerce…”

· To control wheat prices, you have to control how much wheat to be control – “the appellee’s own contribution to the demand for wheat may be trivial by itself is not enough to remove from the scope of federal reg…his contribution, taken together with that of many others similarly situated, is far from trivial”

· In the aggregate with all the other farmers (with potential to exceed their allotment) the impact is far from trivial

· Power to regulate commerce includes power to regulate prices at which commodities in that commerce are dealt

· Home-grown wheat in this sense competes with wheat in commerce, even if home-grown wheat is never sold

· b/c Filburn has more wheat so don’t need to buy wheat – this diminishes congress’s ability to control wheat volume and price

· “Congress may properly have considered…” court showing deference to congress

· It is proper for congress to reach this conclusion as home-grown wheat, taken in the aggregate, has effect on interstate commerce (as has demand and supply), and congress has rational basis to conclude
Heart of Atlanta Motel v. U.S.  (p. 176) – not toolbox case 
· Fact: Motel had a policy of refusing to provide accommodations to blacks. The hotel owner violated Title II of Civil Rights Act of 1964 and the hotel owner challenge the constitutionality of Title II as exceeding congress’s commerce power.
· Activity regulated: renting out hotel rooms (clearly economic commercial activity)
· Category 1: the use of channels of interstate commerce
· Congress enacted the Civil Rights Act of 1964 which prohibits private employment discrimination based on race, gender, or religion, and forbids racial discrimination by places of public accommodation such as hotels and restaurants, under its Commerce Clause power

· Issue: Whether Civil Rights Act of 1964 is within Congress’ Commerce power? 
· Held: Yes, Congress has constitutional power under Commerce Clause to prohibit race discrimination by privately-owned hotel that has effect on interstate travel – Title II of Civil Rights Act of 1964
· Analysis:

· Applying the Wikard Analysis, you can regulate a hotel business that lies on the interstate highway, i.e. does not matter hotel is a purely local in character, but if it has an effect on interstate commerce, then doesn’t matter how local the operation is, congress has power to regulate

· Discrimination by hotels and motels impede interstate travel which has a disruptive effect on interstate commerce, which brings activity within Congress’s commerce power
· Even if Congress’ motive is moral, that does not matter
Katzenbach v. McClung (p. 178) – not toolbox case
· Facts: A local restaurant in Alabama had refused to serve Blacks.  The restaurant owner violated Title II of Civil Rights Act of 1964 and the restaurant owner challenge the constitutionality of Title II as exceeding congress’s commerce power.
· Activity being regulated: selling food (clear economic commercial activity)

· Issue: Whether Civil Rights Act of 1964 is within Congress’ Commerce power?

· Held: Yes

· Analysis:

· The restaurant itself has interstate connections, such as that 46% of its meat purchased annually comes from out of the state 

· More importantly, discrimination by restaurants cumulatively have an impact on interstate commerce: less interstate goods were sold, interstate travel is directly obstructed, and many new businesses refuse to establish there

Perez v. United States (p. 181) – not toolbox case
· Court articulates 3 categories of activities that congress can regulate

· Fact: Title II to the Consumer Credit Protection Act prohibited loan sharking activities such as charges of excess interest, violence, and threats to collect debts 

· Activity being regulated: loan sharking

· Issue: Whether the Consumer Credit Protection Act is within Congress’ Commerce Power? 

· Held: Yes, CCPA is within Congress’s commerce power

· Analysis: It is rational for the Congress to believe that even intrastate loan sharking activities have a sufficient effect on interstate commerce 

· Dissent: If Congress can regulate this type of criminal crime, then what can Congress not regulate (irony)?

1990s – present – Court narrowed the scope of commerce power and use 10th Amend as limit on Congress’ commerce power
US v. Lopez (p. 188) – toolbox case
· This case narrows congress’s commerce power – example of a local non-economic activity not within Congress’s commerce power
· Facts: 

· The Gun-Free School Zones Act made it a federal offense for any individual to knowingly possess a firm at a place that individual knows is within school zone 

· Lopez was a 12th grade student when he was arrested for carrying a concealed gun. He was charged w/ violating the Gun-Free School Zones Act
· Activity being regulated: bringing a gun into a school zone (but did not sell gun)

· Issue: Whether the Gun-Free School Zones Act is within Congress’ Commerce Power? 

· Held: No 

· Analysis:

· Court acknowledges that there is an effect on interstate commerce – this is why the test is not about whether the activity actually has an effect on interstate commerce - but the test is about if congress has a rational basis

· In Lopez, Congress’s reasoning is too removed – “pile inference upon inference”

· Note: If applied Lopez’s facts to use Wickard test, federal act will have passed the Wickard test

· Court analysis summarized the 3 broad categories of activity that Congress may regulate under its commerce power:
· Category 1: the use of channels of interstate commerce (Darby and Heart of Atlanta)
· Category 2: instrumentalities of persons or things in interstate commerce

· Category 3: local (intrastate) activity that affects interstate commerce

· Lopez Factors:
· Factor #1: Is the activity an essential part of larger regulations of economic activity? 
· whether the federal law is part of a larger statue ( standalone statute or part of a larger set of federal laws
· “is not an essential part of a larger regulation of economic activity, in which the regulatory scheme could be undercut unless the intrastate activity were regulated”

· It’s not about the actual terms of the act but the act’s relationship to a larger set of federal laws to regulate economic activity 

· If it is part of something bigger, then can regulate the local activity if the local activity can undercut the purpose of the larger scheme

· Here, Gun-Free School Zones Act it was not part of a larger regulation of economic activity and failure of congress to regulate the local activity (bringing gun to school zone) would not undercut the larger federal scheme 

· Factor #2: Does it contain a jurisdictional element? 
· Example of express jurisdictional element: in order to be guilty of violating the law, prosecutor has to prove that the gun the kid brought to school has to have travel through interstate commerce – this means that not any gun coming into school zone would allow that person to be prosecuted under this federal law (meaning the state has power to police)

· if there is jurisdictional element, then likely to find that law is within congress’s commerce power

· The crime itself does not travel interstate.

· Factor #3: Are there any congressional findings (may help but not a determinative factor)? 
· congressional committee findings/hearings – scientists testify, reports, etc.

· when there are congressional findings, favors the law is within congress’s commerce power

· None here.

· Factor #4: Is the reasoning behind the regulation that links the intrastate activity to interstate commerce too attenuated (i.e. too many inferences have to be drawn)? 
· whether the reasoning that congress is relying on is too attenuated based on SCOTUS’s view 

· too attenuated = there is nothing left for states to regulate

· this is the SCOTUS’s opinion about the federal and state’s division of power

· this is not the court’s assessment of whether the activity has an effect on interstate commerce

· Here, gov’s cost of crimes reasoning (bringing guns to school affects interstate commerce by making it harder to learn which affects the productivity of workforce) is too attenuated
· if this type of reasoning is accepted, very little is left to the state to regulate

· “would have to pile inference upon inference in a manner that would convert congressional authority under the Commerce Clause to a general police power of the sorts retained by the States”

· If accept congress’s reasoning, then it will allow congress to regulate virtually any activity that has any impact on safety, which essentially gives federal gov general federal police power and would leave nothing for the states
US v. Morrison (p. 200) – toolbox case (local non-economic activity – gender crimes ≠ economic)
· Facts

· Violence against Women Act authorizes victims of gender-motivate violence to sue for money damages

· D was raped by football players while a freshman. The players were not criminally prosecuted and even avoided sanctions at the university. 
· The players that violated the federal law challenged Congress’s commerce power to enact Violence against Women Act.
· Activity being related: violence against women (ex: rape) – local non-economic activity
· Issue: whether Violence against Women Act is within Congress’s commerce power?
· Rule: Gender motivated crimes of violence are not economic activities

· Held: No

· Analysis: (applied Lopez factors)
· Factor #1: Is the activity an essential part of larger regulations of economic activity? Here, not part of larger regulatory scheme.

· Factor #2: Does it contain a jurisdictional element? No.

· Factor #3: Are there any congressional findings (may help but not a determinative factor)? Here, while there were a lot of congressional findings as to whether violence against women affect interstate commerce, but this alone does not establish the constitutionality -  particularly when the findings were based reasoning court has previously rejected (as in this case)
· Factor #4: Is the reasoning behind the regulation that links the intrastate activity to interstate commerce too attenuated (i.e. too many inferences have to be drawn)? Here, a lot of inferences have to be drawn that traveling of women and engaging in business as a woman are linked to the regulation. 
· If accepted congress’s reasoning, it would allow congress to regulate any crime as long as the nationwide, aggregate impact of that crime has substantial effects on employment, production transit, or consumption ( too broad of a power as encroach into state power

Gonzales v. Raich (p. 208) – toolbox case
· Illustrates local economic activity within Congress’s commerce power

· Facts:

· The Controlled Substance Act (CSA)was passed to combat illegal drug use in the United States. Prohibit manufacturing, distribution, dispense or possession of any controlled substance exception in manner authorized by CSA

· California enacted the Compassionate Use Act that allowed the use of medical marijuana within the state by persons needing it for legitimate medical purposes

· Plaintiffs (Raich) were California residents who legally used marijuana to treat their legitimate medical issues

· Despite receiving approval from California state officials, federal agents seized and destroyed Raich’s marijuana plants. Raich filed suit.

· Issue: whether the CSA is within Congress’s commerce power?

· Rule:

· Economic = the production, distribution, and consumption of commodities (p. 211)

· If local activity being regulated is economic ( use Wickard

· If local activity being regulated is non-economic ( use Lopez

· Held: Yes, b/c Congress has a rational basis for believing that failure to regulate the intrastate manufacture and possession of weed would leave a gaping hole in the CSA 
· Analysis:

· Court applied Wickard test in Raich because the facts are so similar to Wickard

· The activity being regulated in Raich is unlike in Lopez or Morrison – it is economic here

· CSA regulates these economic commodities, for which there is established and lucrative interstate market

· Wickard holds that Congress can regulate purely intrastate activity that is not itself “commercial”, in that it is not produced for sale, if it concludes that failure to regulate that class of activity would undercut the regulation of the interstate market in that commodity

· Like Wickard farmer, Raich grows weed for personal consumption. 
· The wheat in Wickard has an interstate market and weed also has an interstate market, albeit illegal.

· like in Wickard, the Agricultural Act’s purpose was to control demand/supply and control market price – here, CSA is to control demand/supply of controlled substances in both lawful and unlawful drug market

· In Wickard, court concluded that Congress has rational basis for concluding, when viewed in aggregate, leaving home-consumed wheat outside congress’s regulatory scheme would have substantially influence on market price and conditions ( same here as growing marijuana at home, taken in the aggregate has significant effects on national illegal marijuana market
Current law: 

· Commerce includes all aspects of business and life in the US 
· Economic = the production, distribution, and consumption of commodities

· Congress may regulate commerce that has any effect on interstate commerce

· Supreme Court DOES enforce 10th Amendment thus it CAN be violated

· Note: there is a difference between congress’s domestic and foreign commerce power – but this is not debated, everyone is in alignment that when it comes to foreign commerce power, congress has very broad power (states have no power)

Congress’ Tax Power

Sebelius (p. 132 – only read a portion of the opinion) – not toolbox case
· Federal law: Affordable Care Act

· Activity being regulated: compelling individuals who do not have insurance to purchase insurance

· Held: 
· Congress does not have the power under the Commerce Clause to enact the individual mandate of the affordable care act because the mandate does not regulate pre-existing activity;

· BUT congress does have the power to enact the individual mandate under its power to tax for the general welfare

· Before Sebelius, the local activity being regulate would seem to be commercial as it was the buying and selling of insurance across state line – look very much like economic

· But, court here has stated that the “activity” being regulated is not “activity” – as here, it was about compelling individuals to act, it wasn’t about activity that has already took place

· Takeaway: 

· Affordable Care Act was upheld as to be within Congress’s tax power, not its commerce power

· Current court seem to be comprised of majority justices that want to use commerce clause to limit congress’s power

US v. Butler holding:

· upholding provisions of the agricultural adjustment act as within Congress’s power to tax for “the general welfare of the united states”

10th Amendment to Limit Commerce Power

· Current law: Supreme Court DOES enforce 10th Amendment thus it CAN be violated

· Current interpretation: 10th Amend is a judicially enforceable limitation on fed gov’t that reserves certain powers for states (state sovereignty)

· This was the interpretation court held in Lochner Era 

· Pre 1930 period (Lochner era) – when interpreting congress’s commerce power narrowly – this was the court’s interpretation

· Note: this provision is interpreted to have different meaning over the court’s history – Wickard era held a different interpretation of 10th Amend;
· 10th Amend simply a reminder that fed gov’t cannot exercise powers not granted by the Constitution (idea was that federal gov is a gov of limited power; federal gov does not have a general police power)
· Even if congress is constitutionally utilizing its commerce power (passed Step 1), SCOTUS can still strike down law as unconstitutional as violate 10th Amend (law is commandeering)

· This means, SCOTUS is policing the federalism line (division of power between fed/state)
· On essay question, we need to make a determination if we need to do 10th Amend analysis – 10th Amend analysis require facts to talk about whether Congress is commandeering a state to enact or to administer federal program

· Try to see if fact is similar to any of the 3 cases: NY, Printz, Reno
· Argue for 10th Amend violation for P IF facts show that federal gov’t passed a federal law that somehow implicates a State 

· Ex: federal law compels state gov to legislate (pass state law), federal law compels state/local agency officers to act

· Distinguish from Reno – if federal law compels both state and private parties, then court might hold that federal gov is not commandeering and does not violate 10th Amend

· Garcia v. San Antonio Transit – counter-precedent (not toolbox case as overturned)

· Congress DOES have constitutional power (not limited by 10th Amend) to regulate activities of States as public employers – min wage & overtime provisions of Fair Labor Standards Act

· Takeaway: court has struggled over what the 10th Amend should mean and if it should be a separate enforceable provision

· In Garcia, court said it is the political process that limit commerce power; 10th Amend does not prohibit fed law setting min wage and max hour for state employees

· In Garcia, court stress that if court use the 10th Amend as a provision that can be violated, then the court is legislating as will be striking down or upholding law as constitutional based on court’s political policy; not on doctrine 

10th Amend toolbox: Fed gov’t cannot “commandeer” states to enact state laws or to administer federal program = “commandeering” analysis

New York v. United States (p. 217) – toolbox case
· Facts: 
· The Low-Level Radioactive Waste Policy Amendments Act created a statutory duty for states to provide for the state disposal of radioactive wastes generated within their borders

· States would take title to any wastes within their borders that were not properly disposed and be liable for all damages
· Note: 


· this case was not about whether this federal law was within congress’s commerce power – this was not disputed as within Congress’s power

· Here, what is being regulated is the disposal of radioactive waste that is moving across state line (this is moving within interstate commerce) – not local activity

· Issue: whether the Low-Level Radioactive Waste Policy Amendment Act violates the 10th Amend?

· Held: Yes, 10th Amend and federalism principles prohibit “take title provision” of Low-Level Radioactive Waste Policy Amendments Act
· Rule: congress cannot “commandeer” legislative processes of the state

· Congress cannot pass a federal law that commandeer/requires state legislatures to pass laws

· Analysis:

· What makes this violate 10th Amend is that in order to take title of its own low-level radioactive waste (meaning take back its waste), the NY legislature has to do something (meaning it has to legislate) which is forced legislation 

· Commandeering = federal gov passing a law that forces a state legislature to legislate (pass a law)
· “no matter which path the State chooses, it must follow the direction of Congress.”

· Under Constitution, Congress may pre-empt state regulations and hold out incentives as a means of encouraging certain actions but unconstitutional for Congress to compel state to adopt law or state agencies to adopt regulations

· It is impermissible to impose either option—accepting ownership or regulating in accordance w/ Congress’ instructions—b/c it only gives thereby option to implement the Act 

· Forcing states to accept ownership would impermissible “commandeer” state gov’ts
Printz v. United States (p. 227) – toolbox case

· Facts: 
· Brady Handgun Act (federal law) requires local law enforcement officers to act for a short time. 

· Command state and local law enforcement officers to conduct background checks on prospective handgun purchasers and to perform certain related tasks before issuing a permit
· Printz is a local law enforcement officer and files sue challenging the Brady Act

· Note: What was being regulated by federal law are guns moving in interstate commerce – not local activity – no dispute about Congress’s commerce power
· Issue: whether the Brady Handgun Act violated the 10th Amend?
· Held: Yes, 10th Amend & federalism principles prohibit Congress from commanding state and local law enforcement officers to conduct background checks on handgun purchasers to implement Brady Handgun Act
· Rule: if a federal law requires local law enforcement officers to act, that is commandeering. Even if it is a not a long term requirement; even if it is an interim requirement. 

· Analysis:

· Congress may not “commandeer” / compel state officials to participate in the administration/enforcement of federal regulatory programs – constitutional does not give Congress this power
· Framers rejected the idea of a central gov that can act upon and through the States – instead, drafted Constitution to provide “dual sovereignty’
· Violates separation of power b/c:
· Constitution gave PR power to “take Care that the Laws be faithfully executed” – Brady Act effectively transfers this responsibility to the state local officers who are left to execute the federal law without PR control ( this would reduce PR’s power as it means Congress can act effectively without PR as can compel state officers to execute federal laws

Reno v. Condon (p. 235) – toolbox case (no commandeering) 
· Facts: 
· Congress passed the Driver’s Privacy Protection Act (DPPA) to regulate the disclosure of personal information retained by state DMVs.  DPPA prohibits states and private people from selling individual’s information gathered from DMV.
· Activity being regulated: information about people who went to the DMV being sold, moved within interstate commerce – not local activity

· Issue: whether DPPA violates 10th Amend?

· Rule P. 235: not commandeering if federal law does not apply solely to States but also private persons

· Held: No, DPPA does not violate 10th Amend; constitutional

· Reasoning:

· What makes this non-commandeering is b/c DPPA does not apply solely to the states, it regulates states and private persons

· “DPPA’s provisions do not apply solely to States.  The Act also regulates the resale and redisclosures of drivers’ personal information by private persons…” p. 235

· “DPPA does not require the States in their sovereign capacity to regulate their own citizens.  The DPPA regulates the States as the owners of databases. It does not require South Carolina legislature to enact any laws or regs, and it does not require state officials to assist in the enforcement of federal statutes regulating private individuals”
2-Step CURRENT Approach to Assess Constitutionality of FED LAW (ACT OF CONGRESS)

· If presented with facts about Congress’s action, it will be about Congress’s commerce power
· Essay fact-pattern question: will be a federal law that regulate local activity (whether economic or non-economic); will not be regulating commercial activity b/c too easy

· Prof will tell us if the federal act passed by congress was passed per its commerce clause power and if there are any facts we can use for Lopez (ex: if the law is part of a larger scheme, if there is a jurisdictional element, if there are congressional findings)

· On exam, argue for both sides (ex: if economic, then Wickard…if non-economic, then Lopez…)

Pre-Step 1: Identify the gov action 

Step 1: Is the law enacted within the scope of Congress’ commerce power under the Constitution?
· Step 1 is about whether the fed law is constitutional

· Step 1A: What is the Category of Activity? 

· The current majority rule is that commerce includes all aspects of business and life in the US.  Congress may regulate commerce that has any effect on interstate commerce.  Supreme Court DOES enforce 10th Amendment thus it CAN be violated

· Three Categories of Activity that Congress May Regulate

· Category 1: the use of channels of interstate commerce (Darby and Heart of Atlanta)
· Category 2: instrumentalities of persons or things in interstate commerce

· Category 3: local (intrastate) activity that affects interstate commerce ( Essay fact-pattern will be about fed law that reg local activity (category 3)
· Perez – court summarized 3 categories

· Step 1B: If a local activity, is it an economic or non-economic activity?

· Raich: Court distinguishes between activities that are economic and non-economic. Our case law firmly establishes Congress’ power to regulate purely local activities that are part of an economic “class of activities” that have a substantial effect on interstate commerce. “Economics” refers to “the production, distribution, and consumption of commodities.”

· Step 1C: Does Congress exceed its power, depending on the activity?

· If regulated local activity is economic ( use Wickard 
· Cases: Gonzalez, Wickard

· If regulated local activity is non-economic ( use Lopez
· Cases: Lopez, Morrison

· Note: 

· If want law to be within commerce power, want to argue for Wickard test

· If want to argue that law is unconstitutional, want to argue for Lopez – activity is non-economic

· The issue is whether the [federal law] is within Congress’s commerce power? 

· Rule for Essay: 
· The current majority rule for ascertaining whether the [federal law] is within Congress’s commerce power is that commerce includes all aspects of business and life in the US.  Congress may regulate activity that has any effect on interstate commerce.  However,  Supreme Court uses 10th Amendment to limit Congress’s commerce power.
· First, the court needs to decide if the local activity (intrastate) being regulated is economic or non-economic. 

· If the court determines the local activity being regulated is economic, then the court will apply the highly deferential Wickard test, or alternatively, if the court concludes the local activity being regulated is non-economic, then will apply the high discretionary Lopez factors.  See Raich.  

· Economic is currently defined as “the production, distribution, and consumption of commodities”. See Raich. 

· Analysis: need to look at facts to argue if local activity being regulated by federal law is economic or non-economic 

· If local activity being regulated is economic,  the court will apply Wickard and likely conclude that the federal law will be within Congress’s commerce law as the court has never struck down a federal law as exceeding Congress’s commerce law in applying Wickard

· Considerations for Scope of Congress’ Commerce Power to Regulate Economic Local Activity  - Wickard Test

· “Whether Congress has rational basis to conclude that the activity being regulated (by fed law), when considered in the aggregate, has substantial effect on interstate commerce?”

· Test is not whether there is an actual effect on interstate commerce, but rather whether Congress has some rational basis to conclude that there would (no economic data needed)

· Under this test, it is difficult to imagine anything that Congress could not regulate under the Commerce Clause so long that it does not violate another constitutional provision – very deferential to gov

· When court says “rational basis”, it means courts are being highly deferential to fed gov 

· Rational basis = deference to congress

· This means that when courts apply Wickard, no fed law has failed

· Note, congress always has power when about instrument or channel of commerce – this is the easy categories

· If local activity being regulated is non-economic, court has discretion to determine if fed law regulating non-economic activity is within congress’s commerce clause power.  B/c this is highly discretionary, difficult to determine outcome. 

· Considerations for Scope of Congress’ Commerce Power to Regulate Non-Economic Intrastate (local) Activity – Lopez Test

· Factors in assessing whether a federal law has rational basis to conclude that the activity substantially affects interstate commerce: 

· an essential part of larger regulation of economic activity 

· includes an explicit jurisdictional element

· congressional findings may help but NOT determinative factor 

· relies on reasoning linking the INTRAstate activity and interstate commerce that is too attenuated

· emphasize this factor 

· whether reasoning is attenuated is based on SCOTUS’s view– this is why court is highly discretionary

· too attenuated means there is nothing left for states to regulate

· this is the SCOTUS’s opinion about the federal and state’s division of power

· if approve congress’s reasoning, “would have to pile inference upon inference in a manner that would convert congressional authority under the Commerce Clause to a general police power of the sorts retained by the States”

· note: no one factor is dispositive (that the law exceeds congress’s commerce power)

· meaning the existence or lack of one factor does not make or break

· also, factors do not tell you if activity actually affects interstate commerce
· AVOID discussing:

· economic effects – we are not economists

· commercial activity – is buying and selling = absolutely economic activity – what we are going to get on the exam is a local activity that is not commercial 

· meaning what is regulated is not the sale of something 

· do NOT argument that congress lacks power to regulate the local activity b/c nothing is being bought and sold

· commerce power ≠ commercial activity ( commerce is broader than commercial activity

· Do NOT site these Heart of Atlanta and McClung if arguing that commerce power is broad and includes more than commercial activity as those cases were activities that were clearly commercial ( instead, cite Wickard and Raich

· Wickard – home-consumed wheat (non-commercial but within congress’s commerce power to reg)

· Raich – medicinal marijuana that stayed within her home (non-commercial but within congress’s commerce power to reg)

Step 2: Does the law violate some other constitutional provision or doctrine?  

· Step 2 is about whether Congress crossed the federalism line (division of power between federal and state)

· Note: on exam, if about state law – then only about Step 2

· (i.e. SoP, BoR, federalism, 10th Amend, EPC, SDP)
· 10th Amend analysis: 

· On essay question, we need to make a determination if we need to do 10th Amend analysis – 10th Amend analysis require facts to talk about whether Congress is commandeering a state to enact or to administer federal program

· Try to see if fact is similar to any of the 3 cases: NY, Printz, Reno
· 2 cases that used 10th Amend to limit (NY and Printz) and 1 case where it did not limit (Reno/DMV case)

· Can tell her on the exam that 10th Amend doctrinal decisions are not super clear 

· Ex: Reno – it wasn’t super clear why the court ruled the way it did when compared to Printz and New York ( court has not explained a way to reconcile NY/Printz and Reno
· Do NOT state that court is for sure going to hold 10th Amend limits or not ( doctrinal rule is not clear for 10th Amend as a limit on Congress’s power
· Rule For Essay: The principles of federalism in the 10th amendment prohibit Congress from “commandeering” the states. “While Congress has substantial power…to encourage the States…[but not] the ability simply to compel the States.” See New York v. US.  The current rule is that SCOTUS uses 10th Amend to limit Congress’s commerce power.  However, our common law doctrine on 10th Amend as a limit is not crystal clear as SCOTUS’ holding in Reno cannot be reconciled with its holdings in New York and Printz and SCOTUS has not provided an explanation attempting to reconcile its holdings in Reno with New York and Printz.  As such, while the [federal law] [is or is not] similar to [one of the precedents] where SCOTUS held that the law [exceed or within] Congress’s commerce power, it is possible for the court to rule the other way. 
· We know that SCOTUS has held that the federal government cannot:
· (1) compel state legislature to enact or administer a federal regulatory program which would require the state to pass laws/regulations [see New York] 

· (2) nor require state officials to assist in the enforcement of federal regulations, even for a short duration of time [see Printz]

· However, SCOTUS has held that when congress passes a federal law that regulates both the State’s activities and activities of private persons/entities, this would not be considered “commandeering” prohibited by the 10th Amend. See Reno.
· Example: [image: image1.emf]                       Professor West - Faulcon         Constitutional Law                                                                                                                                      Problem Set :  Tenth Amendment     Congress enacts legislation creating the “Federal Identity  Theft Database,” which seeks to maintain information on  identify thefts, in order to facilitate cooperative efforts to  locate identity thieves.  In enacting the st atute, Congress  finds that stolen identity data is typically transported across  state lines, and that state law enforcement efforts to locate  rings of identity thieves often have been hampered by the  lack of ready access to information about such rings of  thieves in other states.  The statute directs the Attorney  General of the United States to maintain a database of  information about reports of identity theft anywhere in the  United States and to share the information in the database  with state law enforcem ent officials.  The statute also directs  state law enforcement officials to report to the Attorney  General (1) any report of identity  theft  totaling in loss of  $1,000 or more, and (2) information about the nature of the  data stolen to facilitate the theft.    A local sheriff objects to the  reporting requirement   based on his contention that the  federal law violates the U.S. Constitution .  How should the  court rule?    


· The facts are similar to Printz and thus would likely be deemed to violate the Court’s anti-commandeering doctrine.  Though the law regulates database information like the law at issue in Reno v. Condon, the law in question does not appear to regulate private parties.
Dormant Commerce Clause

· Not tested on essay fact-pattern question

· Note: Dormant Commerce Clause analysis is almost like equal protection cases

· There is no actual clause called the “dormant commerce clause”, instead it is an interpretation of the commerce clause that limits states’ regulatory power 
· limits states from passing laws that are discriminatory against out-of-state products

· Quintessential dormant commerce clause case:

· Issue is whether a state law violates commerce clause b/c the state has passed a law where it is discriminate against out-of-state products

· State law violates commerce clause b/c the state law is impeding congress’s commerce power

Hunt Gov of NC v. Wash State Apple – not assigned
· NC state law trying to keep out Wash State apples – doesn’t allow apples to have labels saying it is Washington State apples

· invalidating “facially neutral” North Carolina law with discriminatory effect (on out of state apples) requiring all closed container apples to have ONLY US grade labels—no state labels permitted

Philadelphia v. New Jersey – not assigned
· invalidating “facially discriminatory” New Jersey state law prohibiting importation of out-of-state garbage b/c law “falls squarely within area commerce clause puts off limits to state regulation”
Equal Protection 
· About whether the “x” from gov power has crossed over to people’s civil liberties/rights

· Equal protection analysis focuses on using equal protection as a limit on government power, specifically whether the gov has provided sufficient justification for the use of its power to classify

· Equal protection is not that it prohibits gov from using classification

· Equal protection is not about discrimination b/c ALL laws classify because all laws DISTINGUISH/DISCRIMINATE in some way

· ALL laws classify FACIALLY on the basis of SOME criterion (i.e. distinguish between “those who stop at stop signs and those who do not”)

· Because all laws DISTINGUISH/DISCRIMINATE in some way, NEVER describe a law as simply “facially discriminatory” nor as simply “facially neutral”

· Should be:

· “We will succeed in persuading the Court that the law classifies on the basis of race because law includes a facial racial classification.”

· Or 

· “We would like to argue that the law classifies on the basis of race despite the law being facially race neutral.”

· Determine/argue the basis upon which the govt action classifies based on what standard of review you are seeking in the case
· Plaintiffs seek to prove a law classifies in a manner that triggers heightened scrutiny (either strict scrutiny or intermediate scrutiny).

· Plaintiff has 2 options for proving a law classifies in a manner that triggers heightened scrutiny:

· Ex: if plaintiff contends law classifies on basis of race:

· 1) facial racial classification

· 2) non-facial racial classification

· Ex: if plaintiff contends law classifies on basis of gender:

· 1) facial gender classification

· 2) non-facial gender classification

· Defendants seek to prove a law classifies in a manner that does NOT trigger heightened scrutiny (traditional RB review)

· another way to think about the tightness of fit of the means to the purpose:

· When is a law “under-inclusive”?

· When is a law “over-inclusive”?

· RB – allow for under and over inclusive

· SS require tight fit 

· See Korematsu

· Current views/theory on the meaning of equal protection clause today:

· Current Majority Rule:

· EPC limits gov power to use certain classification 
· Uses Harlan’s dissent in Plessy that “constitution is color blink” 
· Argue that Harlan was fine with the Civil Rights Act in the Civil Rights Cases so he would not support the view that EPC and Civil Rights Laws conflict

· Dissenting view: 

· EPC limits gov to enforce racial/gender/sexual orientation hierarchy ~ EPC is supposed to offer a means of rectifying the subjugation of historically opposed groups
· Uses Harlan’s dissent in Plessy that “constitution is color blink…b/c constitution does not create racial caste system (racial hierarchy) to argue that EPC is supposed to rectify/dismantle racial hierarchy 

· Argue that Harlan will embrace gov race consciousness that is adopted for the purpose of dismantling racial hierarchy 

· fundamental rights protected under EP Cl (not tested for EPC)
· In certain circumstances, the Supreme Court has held that the gov’t unjustifiably classifies persons “as to the exercise of a fundamental right protected under the Equal Protection Clause”

· When has the Supreme Court recognized fundamental rights under the Equal Protection Clause?

· (in 1940s: procreation; today fundamental right to procreate guaranteed under Due Process Clause)

· voting, 

· access to the judicial process, and 

· interstate travel

· San Antonio v. Rodriguez

· holding that classifying on basis of socioeconomic status are NON-suspect and holding that equal protection clause does not confer Children a Fundamental Right to a Quality Education

Framework:


· (1) Determine how the law classify - facial or non-facial 

· If facial racial/gender classification, triggers SS/IS – established case law 
· If non-facial racial/gender, then 
· gov will argue non-suspect classification
· Plaintiff will want to argue non-facial racial/gender classification to ask for heightened scrutiny (but very hard for P to win – no case where P has won) ( Washington v Davis; Feeney; Arlington
· (2) Determine type of classification 

· 4 established suspect/quasi suspect classification:

· Race – suspect

· Gender – quasi-suspect

· Alienage/citizenship – suspect

· Legitimacy – quasi-suspect

· All other classification = non-suspect – triggers RB

· Gov will argue for RB

· P can use Frontiero Factor to argue that the non-suspect classification should get heightened scrutiny – asking court to change doctrinal law (very hard to overturn precedent – hail mary argument)

· Rule for essay: 

· In determining whether [gov action] violates the EPC first requires us to determine how the law classify because depending what the court agrees as how a law classify will trigger different standards of review. Under current rule, EPC limits the government’s power to use certain classifications and we have well-settled law that there are 4 types of established classifications that will trigger heightened scrutiny: quasi-suspect classifications, which includes biological sex and legitimacy, and suspect classification, which includes race and alienage.  Classification that does not fall within these 4 established classifications is non-suspect classification.

· The current rule states that all racial classification triggers SS, all biological sex classification triggers IS, and non-suspect classification triggers RB.

· When a law does not facially racial classify or facial biological sex classify, Plaintiff will want to assert there is either non-facial racial or non-facial biological sex classification in order to get heightened scrutiny.  For a plaintiff to prove a law classify based on non-facial racial or non-facial biological sex, plaintiff must prove the law has an exclusionary effect and an exclusionary purpose. See Washington v. Davis. 
· Exclusionary effect can be proven by statistics that the law in practice exclude relatively higher % of those with this classification.  
· Per Feeney, exclusionary purpose requires a plaintiff to show that the law was adopted “because of” its exclusionary effects, and not merely “in spite of”.  
· Court in Arlington layout a non-exhaustive list for the type of evidence that a plaintiff may use to show exclusionary purpose, such as but not limited to (1) extreme statistical proof, (2) legislative/administrative history such as statements from decisionmakers, (3) if there is a deviation from usual procedure, or (4) decision is inconsistent with typical priorities.  
· It should be noted that it is very difficult for a plaintiff to prove exclusionary purpose as we have no precedent where the court agreed that the plaintiff has prove the law had an exclusionary purpose.
· If a law is based on non-suspect classification, plaintiff may also be able to argue for a change in doctrinal law using the Frontiero Factors to ask the court to review the law using heightened scrutiny as how this law classify should be recognized as either quasi-suspect or suspect classification.  We are essentially asking the court to change doctrinal law, which is difficult to do as could require the court to overturn precedent.  The likelihood of succeeding on this argument is likely minimal as SCOTUS has not added any additional classifications to the 4 established quasi-suspect/suspect classifications for a long time.
· The first factor is whether the characteristic has a history of being the basis for purposeful discrimination. If the characteristic is one that makes it likely the law’s classification is based on stereotypes. See Frontiero where the court determined that being female has a history a characteristic that was used for the basis of stereotypes.

· Second, whether the characteristic is immutable?  If the characteristic is immutable, then it likely makes it unfair to treat people differently based on this characteristic because it cannot be changed.  See Frontiero where the characteristic if biological sex is held to be immutable.

· Third, whether the characteristic makes the group member relatively political powerless compared to non-group members.  Meaning, can the people who share this characteristic protect themselves by using the political process?

· When considering all 3 factors together, we likely have a weak/strong argument for asking the court to treat this law’s classification using heightened scrutiny.  If court does not agree with us, law will be only subject to RB.  Otherwise, we will succeed in getting the court to apply heightened scrutiny. 

· The government will always argue that the law is non-suspect classification.
· (3) Determine level of review (SS, IS, RB, RB+)
· (see below)

· 2 prongs: 

· Purpose: compelling/important/legit gov purpose 

· “Means-End Fit”: tailored/substantially related/rationally related fit

· Another way to discuss is whether the law allows for under/over-inclusiveness
· Overinclusive: When law includes innocent people 

· Underinclusive: When law is supposed to include as many spies as possible but actually doesn’t include that many spies 

· Rule For Essay:

· It is the general rule that suspect classification and quasi-suspect classification will trigger strict scrutiny and intermediate scrutiny, respectively.  Non-suspect classification will trigger rational basis review (RB), which is the lowest standard that is highly deferential to the government.

Suspect classification = Strict Scrutiny (SS) 

· Suspect: race, alienage (citizenship)*

· Precedent: Korematsu (but don’t use court’s analysis); Loving 

· Current rule: all racial classification of any kind (regardless if it’s inclusion or exclusion) will trigger strict scrutiny (SS) BUT not all racial classification violates EP Clause
· “Equal Protection Clause demands that racial classifications…be subjected, to the ‘most rigid scrutiny’” See Loving
· Facial racial classification – if the law (on the face of it) classify on race 

· Non-facial racial classification – if the law (on the face of it) does not seem to classify but P want to assert that nonetheless classify non-facial racial
· Plaintiff need to prove that the law classify based on race (prove non-facial racial classification) to get SS; otherwise get RB 

· Rule: state/fed adopted this law “b/c of”, not “in spite of” (see Feeney) and see Arlington types of evidence to prove Feeney 

· Feeney Rule: need to prove law has exclusionary effect and exclusionary purpose  

· Arlington types of evidence used to prove exclusionary purpose

· P has weak argument as very difficult to prove as no SCOTUS decision reviewed in class shows court found plaintiff to have shown non-facial racial classification

· Gov will always argue for RB

· Rule For Essay:

· “Equal Protection Clause demands that racial classifications…be subjected, to the ‘most rigid scrutiny’” See Loving. SS presumes the law to be unconstitutional and thus is the highest hurdle and requires the government to prove that (1) the law has a compelling government purpose and (2) the means to achieve the purpose is narrowly tailored. 
· SCOTUS decides what purpose is a compelling government purpose.  We know that in Korematsu, the SCOTUS held that national security is a compelling government purpose.  We know from Loving that miscegenation law to protect white supremacy is not even a legitimate purpose and fails compelling purpose prong. 

· Second, the means has to narrowly tailored to achieve the compelling purpose. SS does not allow for substantial over- or under-inclusiveness, the fit must be tight.

· SS presumes the gov action/law is unconstitutional so the gov is subject to the highest level of scrutiny (needs to provide the highest amount of justification for the use of racial classification)
· Burden is on gov to prove 2 prongs
· 2 prongs of SS:

· 1) there must be a compelling gov purpose

· SCOTUS decides what counts as compelling gov purpose – highly discretionary 

· SCOTUS holds:

· National security is a compelling gov purpose – see Korematsu

· But, miscegenation law to protect white supremacy is not even a legitimate purpose (fails) see Loving
· 2) the means used must be narrowly tailored to serve the compelling gov purpose 

· does not allow for there to be a substantial amount of over and/or under inclusiveness

· must have a tight fit
Quasi-suspect classification = Intermediate Scrutiny (IS)

· Quasi-suspect: sex/gender, legitimacy (non-marital children)

· Precedents:

· P wins: Craig v. Boren; VMI; Orr v. Orr

· Gov wins: Rostker (draft)

· There is no presumption of whether the gov action/law is constitutional or unconstitutional 

· Sex Classification:

· All sex classification triggers IS

· “to withstand scrutiny under the Equal Protection Clause, classifications by gender must serve important gov objectives and must be substantially related to achievement of those objectives” – See Orr v. Orr
· this means “parties who seek to defend gender-based gov action must demonstrate an ‘exceedingly persuasive justification’ for that action” see VMI

· 2 prongs of IS:

· 1) there must be an important government purpose

· SCOTUS has held the following are important gov purpose:

· Traffic safety (Craig v. Boren)

· single-sex education as it promotes education benefits/opportunities (VMI)
· assisting needy spouses (Orr)

· make sure women can have an overall positive nursing education (Mississippi v. Hogan)

· this purpose has to be your actual purpose (VMI)

· 2) the means used must be substantially related to the important gov purpose

· IS also requires gov to have an exceedingly persuasive justification as substantially related to accomplishing its important purpose *see VMI

· Difference between IS and RB is that under IS court is scrutinizing whether the law is actually achieving the purpose ( under RB, court will not scrutinize whether the law actually achieve the purpose
· Rule For Essay:

· Under current rule, all biological sex classification triggers IS.  “To withstand scrutiny under the Equal Protection Clause, classifications by gender must serve important gov objectives and must be substantially related to achievement of those objectives.” See Orr v. Orr. Further, per VMI, the important purpose must be the government’s actual purpose. In addition, “parties who seek to defend gender-based gov action must demonstrate an ‘exceedingly persuasive justification’ for that action.” see VMI.

· Under IS, there is no presumption whether the law is constitutional or not.

· Plaintiff can assert that the government’s biological sex classification is grounded in gender stereotype/hierarchy in that it enforces gender stereotype/male over female hierarchy.  Court have held that sex classification may not be used to perpetuate the legal, social and economic inferiority of women.  See VMI. If the court agrees, then the law fails the important purpose prong.  

· Gov will defends its sex classification law by arguing that the purpose behind the law that has sex classification is grounded in a real difference between men and women. There need not be a biological real difference but the point being that purpose is grounded in real difference. Gov can also assert law grounded in real non-biological difference (see Rostker).

· The Court has accept the use of sex classification when used to promote equal employment opportunity where this is the actual purpose (see VMI).
· However, predicting how the court will rule when law triggers IS can be difficult since no presumption of constitutionality.

· Facial sex classification – if the law (on the face of it) classify on sex (male/female) 

· When P wants to argue gov’s sex classification law fails IS, can argue:

· sex classification used by gov grounded in gender stereotype/hierarchy in that it enforces gender stereotype/male over female hierarchy 

· Sex classification may NOT be used to perpetuate the legal, social and economic inferiority of women ( Plaintiff will argue that law fails IS b/c the purpose or means perpetuate the legal, social, and economic inferiority of women

· Gov defends its sex classification law by arguing that the purpose behind the law that has sex classification is grounded in a real difference between men and women

· Need not be a biological real difference but the point being that purpose is grounded in real difference

· Court accept the use of sex classification when used to promote equal employment opportunity (see VMI), BUT, in VMI, court stated that gov fails IS b/c its actual purpose is not to promote equal employment

· Non-facial sex classification – if the law (on the face of it) does not seem to classify

· Plaintiff need to prove that the law classify based on sex (prove non-facial sex classification) to get IS; otherwise get RB 

· Rule: state/fed adopted this law “b/c of”, not “in spite of” (see Feeney) and see Arlington types of evidence to prove Feeney 

· Feeney Rule: need to prove law has exclusionary effect and exclusionary purpose  

· Arlington types of evidence used to prove exclusionary purpose

· P has weak argument as very difficult to prove as no SCOTUS decision reviewed in class shows court found plaintiff to have shown non-facial sex classification

· Gov will always argue for RB
Non-suspect classification = Rational Basis Review (RB)
· Precedent: Railway Express (note: no quotes to pull from case)
· Burden is on plaintiff – law presumes to be constitutional 

· Standard default SOR

· Rule for Essay:

· Under RB, the law is presumed to be constitutional and the burden is the plaintiff, us, to convince the court that the law does not satisfy RB.  Justices even recognize that the RB standard is so low that it essentially constitutions no review by the Court. See concurring opinion of Railway Express.

· RB review consists of 2-prongs: (1) the law must have a legitimate purpose, and (2) the means used only need to be rationally related to the legitimate purpose. 

· Under Railway Express, even if the government’s stated purpose is not a legitimate purpose, RB allows the court to accept any conceivable legitimate purpose for the law.

· Under RB, what the law does (means) only need to be rationally related to the legitimate purpose and the law does not even need to achieve the purpose.  See Railway Express.  

· Rule: 

· How law classify ( non-suspect classification (other than the 4 established suspect/quasi-suspect), triggers RB
· RB presumes the gov action/law to be constitutional, highly deferential to gov

· Gov lawyer will argue for RB review 

· RB sets an exceedingly low bar

· Justices recognize that RB standard is so low that it is essentially no review (concurring opinion of Railway Express)
· RB permits any conceivable purpose

· Gov usually wins

· RB has 2 prongs

· 1) Gov just need a legitimate purpose

· 2) the means used only need to be rationally related to the legitimate purpose
· Analysis

· 1st – how does the law classify

· P’s argument: 

· apply Frontiero Factor to argue for a quasi-suspect, which is arguing for a change in doctrinal law that this non-suspect classification should get heightened scrutiny 
· also tell her it is very difficult to overturn precedent and although reasonable, likely fail 
· Argue for RB+ (see below RB+ section)
· Gov will want to argue for non-suspect classification which triggers RB 
· 2 – what is the standard of review

· Legit purpose 
· what is the purpose of the law? Based on cases we’ve read, would a court likely determine it to be legit?

· Gov can also argue that even if this is not a legit purpose, court can accept any conceivable legit purpose for this law (see Railway Express) 

· Rationally related 

· Discuss what the law does and how it classify (how it treats 1 group versus another group)

· Failure to accomplish the goal, does NOT lessen the gov’s ability to satisfy RB (see Railway Express)
Non-Suspect Classification - Rational Basis Plus

· Difference between RB and RB+ is that: Gov wins in RB, Plaintiff wins in RB+
· RB+ is a subset of RB

· RB+ is the label that legal scholars/law professors and recognized by the court give to RB cases where Plaintiffs win
· Precedent cases:
· City of Cleburn 

· Romer v. Evans 
· Lawrence v. Texas (substantial due process)

· Plaintiff argue for RB+ when non-suspect classification

· Rule for Essay:
· We might be able to argue that this law while based on non-suspect classification, should be subject to RB Plus and this law fails RB because there is no legitimate purpose.  “We have consistently held, however, that some objectives, such as “a bare…desire to harm a politically unpopular group,” are not legitimate state interests…When a law exhibits such a desire to harm a politically unpopular group, we have applied a more searching form of a rational basis review to strike down such laws under the EPC.”  See O’Connor concurring opinion in Lawrence.  
· There is no doctrinal rule for when a court will apply RB+ and this is highly discretionary.  As such, we can make this argument for the court to apply RB+ but it will be up to the court’s discretion if they agree.  Since the crux of RB+ is proving that the law is based on a bare desire to harm a politically unpopular group, we must show [group in question] is a politically unpopular group, like the plaintiffs in Cleburne who were mentally disabled, the plaintiffs in Romer v. Evans who won on sexual orientation, and Lawrence v. Texas where plaintiffs were same-sex couples, and this law’s purpose is a bare desire to harm this politically unpopular group.
· How to plaintiffs argue for RB+ to win?

· Plaintiff argue gov action fails 1st prong (legit purpose) b/c the purpose of the law is a desire to bare harm to a politically unpopular group (see. Romer and Cleburne) ( fails the 1st prong of RB 

· “We have consistently held, however, that some objectives, such as “a bare…desire to harm a politically unpopular group,” are not legitimate state interests…When a law exhibits such a desire to harm a politically unpopular group, we have applied a more searching form of a rational basis review to strike down such laws under the EPC”  Lawrence – O’Connor Concurring 

· “Whether…moral disapproval is a legitimate state interest…it is not. Moral disapproval of this group, like a bare desire to harm the group, is an interest that is insufficient to satisfy rational basis review under EPC.” Lawrence – O’Connor Concurring

· For plaintiff’s argument, make the argument that facts in the essay is similar to 3 precedent cases 

· Politically unpopular group: mentally disabled (Cleburne), sexual orientation (Romer v. Evans, Lawrence – substantive due process case for RB+)

· “Status-based law”

· When can you get RB+ from court?

· There is no doctrinal rule/explanation for when a court will apply RB+ right now ( highly discretionary 
· So even if we make this argument for RB+ for plaintiff, no idea if court will agree

· No guarantee what law will get RB+ in the future 

· Consequence of RB+ - no rule that automatically trigger RB+, so plaintiff will have to argue for RB+ each time

· Rmb: as logical as it may be to want to open this toolbox when unable to prove existence of non-facial sex/racial classification, court does NOT use it this way! 

· Meaning: we do NOT argue for RB+ when cannot prove non-facial sex/racial classification

· Only use RB+ when it is non-suspect classifications and facts show there could be an argument for a bare desire to harm
· On exam: (if facts warrants RB+ argument for plaintiff)

· the issue is whether [gov action/law] violates equal protection

· rule:

· laws that classify based on non-suspect classification trigger RB

· there’s a rule from Cleburne/Romer/Lawrence, laws based on “bare desire to harm a politically unpopular group”/status enactment is not a legit purpose

· “…laws of the kind now before us raise the inevitable inference that the disadvantage imposed is born of animosity toward the class of persons affected…a bare…desire to harm a politically unpopular group cannot constitute a legit gov interest” p. 736 See Romer v. Evans

· Gov counter argument

· can satisfy 2-prongs of RB – argue for how the purpose is legit purpose and courts can imagine any conceivable legit purpose and RB allows for substantial over/under-inclusiveness and not actually accomplishing the goal does not lessen the gov’s ability to satisfy RB

· there’s a presumption of constitutionality

· argue that law’s purpose was not a bare desire to harm
Equal protection toolbox cases
Exclusion-motivated facial racial classifications 

Plessy – no standard of review

· Summary: upholding state “Jim Crow” law as constitutional under 14th Amend by introducing “separate but equal” doctrine

· counter-precedent case

· upholding state “Jim Crow” law as constitutional under 14th Amend by introducing “separate but equal” doctrine

· Jim Crow laws = laws that exclude based on race classification

· Began in the north in Boston and even existed in CA

· Jane Crow laws – exclusion based on gender classification

· Facts:

· Louisiana had a law that required railroad company to have equal but separate accommodation for black and white

· Homer Plessy was an African American (7/8th white and 1/8 black) and refused to go to the black area and was convicted for violating Louisiana law

· Issue: did the Louisiana law violate equal protection clause?

· Held: no, equal protection clause did not limit Louisiana and state had power to impose such a requirement 

· Rule: equal protection did not prohibit states from passing jim crow segregation laws

· “separate but equal”

· Analysis

· SCOUTS laws requiring separation of the races do not necessarily imply inferiority of race – law doesn’t state this

· If black feels inferior, it is not b/c of the law but b/c the color race choose to view it

· Majority opinion is based on ideology/belief of white supremacy and black inferiority 

· Social prejudices cannot be overcome by legislation b/c if 1 race is inferior to another socially, constitution cannot put these 2 race on the same plane

· Basically court is saying Plessy is misunderstanding the law 

· “underlying fallacy of [plessy’s] argument…” he assumes that this law trying to make the black race inferior

· “we imagine that the white race, at least, would not acquiesce in this assumption”

· Court presents a hypo: If blacks were in power and pass law like this that require segregation of the races – then white ppl in this hypo would not interpret their race as inferior; so Plessy’s assumption that this law makes black race inferior

· Why is it that white ppl put in the same position would not see themselves as inferior? 

· b/c white ppl are superior to black people ( this is the logic the court is using – white supremacy

· power to separate the races, has been generally to be seen to be within the state’s police power ( Prof thinks this was the only argument that was grounded in law

· There is a difference between blacks sitting in a train next to white and blacks being able to vote 

· Courts looking at past precedents upholding jim crow laws in the past 

· Dissent – Harlan

· Rmb, Harlan was the dissenting opinion in Civil Rights Cases (he held that congress had power to civil rights of 1875)

· Majority rules a certain way in CiviL rights cases that equal protection clause is applicable when states violate but then the majority in Plessy (when state action) still rule doesn’t violate equal protection clause ( this was what the majority opinions in both cases were criticized for 

· He does not think Louisiana have power to pass this law as violate equal protection 

· Rejects majority and state’s argument that law does not discriminate against either race (white ppl can’t sit beside black and black cant sit beside white)

· Everyone knows that this law’s purpose was not protecting black ppl from sitting next to white and the purpose was to keep whites separate from black b/c of white supremacy (belief that whites are the superior race)

· This law is putting a badge of servitude  

· “our constitution is color-blind…all citizens are equal before the law”

· So African Americans are equal before the law

· He presumes that whites have a social superiority – he says this in his opinion

· He also has a racial hierarchy: white > black > Chinese

· But even though he has white supremacy ideology, he still lets the law (constitution) dictate his analysis of the Louisiana law 

· He thinks that since white is superior, they should be superior at reading the law

· Key difference between dissent and majority:

· Constitution limits states from passing segregation laws

· “Constitution is color-blind”

· Harlan invoked the constitution as now with 14th amend equal protection clause – limits gov from imposing a racial hierarchy 

· Race conscious = race discrimination – he argued for this view in his dissent in the Civil Right Cases
· How does his dissent here relate to his dissent in Civil Right Cases?

· Far from wanting to strike down the Civil Rights Act of 1875, he was the only justice wanting to uphold this Act 
· This connects what his interpretation of equal protection clause

· Right now, there is a modern impact litigation campaign 

· Harlan’s dissent gets utilize to support the 2 competing modern theories (see above)
· Current Majority Rule:

· EPC limits gov power to use certain classification 

· Uses Harlan’s dissent in Plessy that “constitution is color blink”

· Dissenting view: 

· EPC limits gov to enforce racial/gender/sexual orientation hierarchy ~ EPC is supposed to offer a means of rectifying the subjugation of historically opposed groups

· Uses Harlan’s dissent in Plessy that “constitution is color blink…b/c constitution does not create racial caste system (racial hierarchy) to argue that EPC is supposed to rectify/dismantle racial hierarchy

· Takeaway

· SCOTUS laws requiring equal but separate are not unconstitutional

· White superiority is presumed by majority – court’s analysis is driven by their white supremacy ideology belief

· Plessy overruled by Brown

· Harlan’s Dissent becomes one of the important force for modern equal protection

· Don’t need to use Harlan’s dissent for essay fact-pattern analysis

· 2 competing theories to what equal protection clause means today:

· current majority rule - equal protection clause that limits gov’s power to use certain classifications and that’s the purpose of the equal protection clause

· minority view - equal protection clause is to limit gov’s power to enforce racial/gender/sexual orientation hierarchy ( clause that is supposed to offer a means of rectifying the historically opposed group

· that race based civil rights laws violates equal protection clause

· Trying to say the civil rights laws are facial racial classifications

· Trying to saying that if law is race conscious are suspicious = race discrimination = subject to strict scrutiny 

· Scalia said in a concurring opinion said Title VII conflicts with equal protection clause

· His opinion is consistent with the below – current impact litigation 
· Currently, we are in the mist of impact litigation using EPC to strike down civil rights laws
· Currently – we see success in this impact litigation in voting regulation on the theory that voting rights law are racist b/c the voting rights law mentions race on the face of the law (facial racial classifications)
· Therefore, any law that has facial racial classifications should be subject to SS and all facial racial classification violates EPC (this is not the current majority rule – which states that all racial classifications trigger SS but not all racial classifications violate EPC)
Road to Brown Cases – no standard of review

· Model for impact litigation

· Devising a litigation strategy that change the law

· Method used to change Plessy ruling

· Identified SCOTUS precedent that was incorrect and filed a series of lawsuit to overturn that precedent

· This is what is going on right now for equal protection clause interpretation and 2nd Amend clause

· Impact lawyers come in all ideological variety now

· Ex: Pacific Legal Foundation 

· 2 phases:

· Equalization phase 

· first phase of litigation strategy to overturn Plessy v. Ferguson
· Find the cases that enforced Plessy 

· idea was that if we are to have separate schools, then make it costly on state govs 

· Harms of segregation

· second phase of litigation strategy to overturn Plessy v. Ferguson
· Separate could never be consistent with equal protection clause phase

Brown I – no standard of review

· Court relies on social science study of the effects of segregation on human psychology

· Brown was 5 cases

· Court had to hear Brown cases more than once (if didn’t rehear case the 2nd time, court would’ve upheld Plessy; it was the new Chief Justice that changed the court’s ultimate conclusion)

· Issue: whether Jim Crow laws violate equal protection clause

· Holds: Yes, Jim Crow laws violate equal protection clause
· Analysis 

· Analysis in Brown is very narrow and tailored to the facts of brown

· Note – Bowling v. Sharp (one of the cases in Brown)– 5th Amend due process clause has a non-textual equal protection component

· Whether equal segregated school can still violate constitution? 

· Yes – although in fact the schools were equal; but both parties assume that segregated schools were equal so that the legal question is whether ‘segregation in it of itself is a violation’

· What was the original intent of the drafters of the equal protection clause? They were the reconstruction congress (in favor of conferring rights on blacks)

· Court did want the parties to brief about this question but court did not decide on this question 

· But this doesn’t mean the court was an originalist b/c they were willing to look at specific intent as a starting point but not a stopping point 

· If court is made up of 5 justices following specific intent originalist – and when they cannot conclude what the framers meant = the opinion is supposed to stop ( the law being challenged is then deemed constitutional 

· Only way to determine the meaning of constitution is what the intent of the framer 

· So if no answer from the framers = imposes no limit to the state’s/fed power = state/fed gov wins

· But in Brown, court was not originalist – although could not conclude what the framers intended for equal protection mean, court continued and relied on other sources of meaning

· court look at social science research 

· Takeaway:

· The holding - Jim Crow laws violate equal protection clause ( this is what we use in our Toolbox (not the analysis)
· Difference between originalism and no-originals

· Brown ended American caste

· But after Brown, when there was a jim crow case, SCOTUS just said “see Brown” – SCOTUS failed to provide a full thorough explanation of what the equal protection clause means – b/c the reasoning for Brown is so tailored to facts of Brown and not readily applicable to other cases

· Modern equal protection cases, SCOTUS does not use Brown for doctrine as Brown doesn’t have a lot of doctrine
Brown II – no standard of review

· Reason we live in country that had racially segregated schools, Is not b/c of the words in Brown I but in Brown II

· Famous for court’s declaration that each school district will need to litigate individually up the school system and also sets the speed at which school desegregation should take place ( “with all deliberate speed”
· Speed = all deliberate speed

· Deliberate means ‘slow’

· court told school district to desegregate to take slow speed 

· p. 804 “good faith compliance at the earliest practicable date” = invitation to delay ( this is what allowed for the massive resistance ( so school segregation didn’t really start taking place until 1970s

· court didn’t order the kids to go the white schools asap

· de jure and de facto segregated school

· jim crow segregation = school segregated by law – de jure

· means the school district writes policy that blacks go to this school and whites go to another school

· triggers SS as facial racial classifications

· de facto = does not trigger SS as no facial classification 

· but if you want SS, you have to prove that the purpose was discriminatory 

· when the law/policy doesn’t have race on the face 

Korematsu (SS) – Gov win – P. 762
· Rule of using SS is correct but problem with this opinion is that court’s analysis and holding was not correct as gov law is not narrowly tailored to achieving its purpose

· National security = compelling purpose

· issue: whether the Civilian Exclusion Order violate the equal protection principle in 5th Amend?

· Rule: applied SS as standard of review when law is facial racial classification

· 2 prongs

· Gov has to demonstrate a compelling gov purpose

· what the law does has to narrowly tailored to achieve that purpose

· held: no, does not violate – constitutional 

· Analysis

· Civilian Exclusion Order is a facial racial classification 

· Strict scrutiny level of standard used – 2 prongs:

· Gov has to demonstrate a compelling gov purpose (the end=goal=purpose)

· Here, purpose was for national security 

· National security is a compelling gov purpose

· what the law does has to narrowly tailored to achieve that purpose (law’s means = what the law does = means-ends-fit)

· this law deemed that all who are Japanese descent are a danger to US national security

· this is what’s messed up about this case – terrible application of SS for the means prong b/c the fit is not tight for SS

· means-ends-fit – fit between what the law does and what its goal is 

· here, how well does detaining all Jap descent fit to goal? Terrible fit ( this law included zero spies wen it was supposed to include as many spies as possible = underinclusive; this law included innocent people = overinclusive ( should’ve meant that executive order failed SS 

· under SS, the fit is supposed to a tight fit

· SS doesn’t tolerate significant over and under inclusiveness when it comes to fit

· Whereas rational basis tilters significant over and under inclusiveness when it comes to fit

· reason bad application = majority had a racist ideology

· Dissent

· Criticize majority for being racist for applying SS as there are a lot of other ways to protect the national security 

· Dissent gives examples of other ways - Ex: if it were germans in other countries, to determine if they were spies, they got a hearing to determine if they were a potential danger to national security

· Takeaway

· We have very little to prevent Korematsu from happening again b/c has not been overturned in completeness 

· Court in Travel Ban cases said Korematsu is wrong but doesn’t explain it

· If cite Korematsu, just have some context for the fact-pattern – usually don’t like to cite for facial racial classification SS as bad applicable of SS to 2nd prong 

Loving v. VA (SS) – P win – p. 768
· Rule: A law that prohibits outside of one’s race violates equal protection clause

· Issue: whether a Virginia miscegenation law prohibiting interracial marriages violates 14th Amend (equal protection and due process)?

· Held: Yes - violate

· Analysis

· court applies SS to facial racial classification

· but, court analyze based on VA’s law history – the law the driven by desire to protect white supremacy (white blood)

· VA’s argument was that the law treats white and black equally 

· but court says no, the law did not ban Mildred (non-white) from marrying other races but the law banned Richard (white) from marrying a non-white ( clearly a law that was for white supremacy 

· rmb, SS requires compelling purpose (rational basis requires legitimate purpose)

· court stated that purpose was for white supremacy, which is not even a legitimate purpose, then law fails rational basis review

· If you encounter a law like the VA law, tell prof that this law triggers SS and only way for this law to be constitutional, gov has to convince court that it has a compelling gov purpose and its means to achieve is narrowly tailored

· But, there is precedent that law that reg marriage, like VA law, violate equal protection clause 

· VA law operated so that a black person marrying a non-black did not violate, but a white person marrying a non-white does violate ( court says this law’s purpose is to protect white supremacy and gov didn’t even satisfy rational basis compelling purpose, so if don’t satisfy rational basis then don’t satisfy SS

· Note: SCOTUS decides what counts as compelling gov purpose – highly discretionary 

· Limits on court’s power – political process and court’s interpretation

· But note, courts likely to be exceedingly deferential to political branch - 

· On exam, how to evaluate if gov purpose is compelling – draw on the cases 

· National security - Korematsu

· Compare the gov’s purpose to SS compelling purpose

· Ex: using race classification b/c it’s quick or saves money – likely not compelling purpose as compared to Korematsu where courts held national security is a compelling purpose; this is likely a legitimate purpose which passes rational basis 

Non-toolbox cases:

· Palmore v. Sidoti (p. 770) – facial racial classification for SS

· Cites Brown that equal protection confers positive immunity rights

· Dismantling hierarchy 

· This case is the modern dissenting view

VIEWS OF STANDARD OF REVIEW for RACE-conscious government action

· Current Majority Rule: all racial classification triggers SS
· race-consciousness of any kind should be subject to strict scrutiny (SS) BUT not all race-consciousness violates EP Clause

· Gov’t can demonstrate a compelling state interest in VERY limited circumstances

· Future rule: theory held by four or five of current justices**

· race-consciousness of virtually ALL kinds (except for racial profiling and in prison) should be subject to strict scrutiny (SS) AND should violate equal protection clause b/c race consciousness for purpose of including nonwhites constitutes racial discrimination against whites

· this is the goal/future interpretation of equal protection clause that is currently being advocated by impact litigation organizations – groups model themselves of the NAACP of Charles Hamilton+Thurgood Marshall

· Scalia’s concurring opinion stating that the civil rights law is at war with equal protection clause is under this future interpretation of the equal protection clause 

· If take “constitution is color-blind” is taken out of context, then can support this future interpretation

· Scalia’s concurring opinion that Title VII conflicts with EPC 

· There is current modern impact litigation trying to have this be the majority rule

· (**willing to deem civil rights laws in violation of Equal Protection Clause; dismissive of Carolene Products Fn. 4)

· Dissenting view: (theory held by four of current justices*)

· race-consciousness should be subject to SS or IS depending upon whether purpose is to subordinate or to redress discrimination/achieve diversity 

· purpose of the equal protection is to redress discrimination

· (*use Carolene Products Fn. 4 approach to applying strict) scrutiny)

· This view is saying that Harlan’s dissent in Plessy supports this view

· 14th equal protection clause should be used to eliminate the current caste system

· Harlan upheld Civil Rights Act of 1875 in Civil Rights Cases, so he is okay with race consciousness

· On exam essay question, apply current majority rule (not the future rule or dissenting view)
Inclusion-motivated facial racial classification 

· Rule: inclusion-motivated facial racial classification trigger SS and “strong basis in evidence” of need to remedy discrimination in which defendant is a passive (or active) participant is accepted as compelling gov’t purpose
· SCOTUS does not accept remedying general societal racial discrimination as a compelling purpose (when the state/city has no evidence of past racial discrimination)

· Very hard to prove compelling gov purpose when inclusion-motivated facial racial affirmative action by gov

· Hard for gov to prove compelling purpose (P usually win)

What Constitutes a “Compelling” Purpose for racial affirmative action?

· Court accepted*:

· Remedying past and current race discrimination with “strong basis in evidence”

· by PROVEN violator in which gov’t = passive participant or violator; assuring public $’s do not finance private prejudice

· * special rule in educational context

· Higher Education “Exception” to general rule:

· strict scrutiny applies and “strong basis in evidence” of need to remedy discrimination OR for “diversity” are accepted as compelling govt purposes

· Court rejected:

· Remedying de facto, industry-wide or societal race discrimination

· Increasing services in minority community

· Need for nonwhite role models

· Reducing historical vestiges of discrimination against nonwhites

What constitutes “strong basis in evidence”?

· “Disparity Studies” may constitute “strong basis in evidence” to demonstrate compelling interest in remedying past or current racial discrimination
Richmond v. Corson (SS) – P win – p. 836
· Takeaway: 

· court applied SS b/c facial racial classification

· Law trying to compensate for general society discrimination is not a compelling gov purpose

· Croson decision makes it very difficult for gov entity to have a compelling gov purpose (rmb, Richmond City did not satisfy compelling gov purpose; we have no case where gov entity has satisfied compelling gov purpose for facial racial classification)

· Facts: 

· gov action: Richmond City ordinance – Minority Business Utilization Plan ( Facial racial classification

· Plan required prime contractors to whom the city awarded construction Ks to subcontract at least 30% of the dollar amount to 1+ Minority Business Enterprises (defined as a business at least 51% of which is owned and controlled by minority group members – citizens of the US who are Blacks, Spanish-speaking, Orientals, Indians, Eskimos or Aleuts)

· Purpose: promote wider participation by minority business enterprises in public construction projects

· Issue: whether the Richmond Plan violates equal protection clause?

· Held: Yes, violate equal protection b/c Richmond City did not have compelling gov purpose

· Analysis:

· court agree “it is beyond dispute that any public entity, state or federal, has a compelling interest in assuring that public dollars drawn from the tax contributions of all citizens, do not serve to finance the evil of private prejudice

· but, city failed this prong as the city has failed to demonstrate a compelling interests in apportioning public contracting opportunities on the basis of race

· A generalized assertion that there has been past discrimination in an entire industry alone does not justify using a ridge racial classification to remedy past discrimination 

· Here, court recognize that there is no doubt that there was a history of racial discrimination which contributed the lack of opportunity for black entrepreneurs ( but, this alone does not justify a rigid racial quote in awarding public Ks

· There were no facts supporting a prima facie case of a constitutional or statutory violation by anyone in Richmond construction industry

· No facts presented any identified discrimination in Richmond construction industry

· Past discrimination ≠ identified discrimination – the 30% quota cannot be tied to any injury suffered by anyone



· There is no evidence of past discrimination against the other minorities (other than blacks) so the random inclusion of racial groups that may never have suffered from discrimination in the construction industry in Richmond suggest that the city’s purpose was not to remedy past discrimination

· court classifies that this opinion does not limit a state/local entity from taking action to rectify the effects of identified discrimination within its jurisdiction 
· so if Richmond City showed evidence of identified discrimination nonminority contractors were systematically excluding minority businesses from subcontracting opportunities, then Richmond City can take action to end the discriminatory exclusion

Exclusion-motivated facial sex classifications

Craig v. Boren (IS) – P wins – p. 889
· Cited for the proposition that sex classifications triggers IS – first case where SCOTUS states this

· first time court majority use IS for sex classification and used equal protection clause to limit gov power

· Cite Craig for intermediate scrutiny

· law in question: Oklahoma statute that prohibit the sale of “nonintoxicating” 3.2% beer to males under age of 21 and to females under age of 18

· issue: whether Oklahoma statute violates equal protection clause of 14th Amend when denies males 18-20 year old right to buy nonintoxicating beer? 

· Held: Yes, violates equal protection

· 2 prongs of IS: 

· (1) important purpose – law satisfy 1st prong

· ex: traffic safety is an important gov purpose

· (2) the law must be substantially related to important government interest – fails 2nd prong

· means: using gender classification to treat male/female differently in buying beer ( court says the means does not achieve purpose 

· SCOTUS interrogating the state’s relationship and rationale using gender this way achieves traffic safety and states that statistical surveys presented do not adequately justify the salient features of Oklahoma’s gender-based traffic-safety law

· court is scrutinizing whether the law is actually achieving the purpose ( under RB, court will not scrutinize whether the law actually achieve the purpose

· here, court interrogated the state’s statistics used to support its rationale and rejected it

· Contrast to Railway Express (placing ads on trucks), court did not scrutinize if law actually achieve purpose, which was traffic safety

· Takeaway: interrogating the state’s argument for relationship/rationale is the important for intermediate scrutiny (under RB, court does not scrutiny/question the statistics/state’s rationale)

US v. VA (VMI) (IS) – P wins – p. 892
· This case shows how you argue a law satisfy or fails intermediate scrutiny when intermediate scrutiny lacks a presumption of whether law is constitutional or unconstitutional

· When P wants to argue gov’s sex classification law fails IS, the sex classification used by gov grounded in gender stereotype/hierarchy in that it enforces gender stereotype/male over female hierarchy 

· Gov defends its sex classification law by arguing that the purpose behind the law that has sex classification is grounded in a real difference between men and women

· Need not be a biological real difference but the point being that purpose is grounded in real difference

· Issue: whether VA’s VMI policy violate equal protection clause

· Another issue – what the property remedy is ( creating a separate school VWIl is not a proper remedy 

· Held: yes – VMI’s exclusion of women violates equal protection clause

· Rule: court applies IS to sex classification

· Sex classification requires IS and IS has 2 prongs which requires gov to show:

· (1) Important gov purpose, and this purpose has to be your actual purpose

· (2) the law substantially related to important government interest

· In addition, gov has to have an exceedingly persuasive justification *see VMI

· See pg 894 1st full paragraph

· Using sex classification is not prohibited in 1st sentence – not all sex classification violate equal protection clause

· “physical difference between men and women..are enduring” ( saying it is given that there is a physical difference 

· Court’s willingness/requirement to recognize that some sex conscience gov are appropriate (constitutional) and some are inappropriate (unconstitutional)

· Allowed to use sex classification when used to promote equal employment opportunity ( but City of Richmond case differs for racial classification (

· City of Richmond – major takeaway – court rejects using racial classification to compensate racial minorities as a compelling purpose (versus allowed for sex classification) – and law fails SS

· Sex classification may NOT be used to perpetuate the legal, social and economic inferiority of women ( Plaintiff will argue that law fails IS b/c the purpose or means perpetuate the legal, social, and economic inferiority of women 

· But do NOT use this for SS

· Analysis (p. 894 V)

· VA’s justification/purpose – VA has sex classification b/c single sex education provides educational benefits as help some learn better and to provide different types of education in VA (some single-sex and some co-ed)

· Are these important gov purposes? Yes, court accept

· VA’s other purpose – needed to keep school all male in order to accomplish the education benefit of its method

· Court accept this purpose as important BUT court does not think this is VA’s ACTUAL purpose 

· court says this is not the actual reason for VMI’s policy and instead thinks its policy was grounded in stereotype ( fails IS

· court says VA can use another mean to achieve its education benefit by using its education method ( court said do not need to use sex classification to admit student to meet VMI’s criteria as some women are able to do so, in lieu of the actual criteria (not based on sex)

· Takeaway: 

· court does not reject single-sex education as an important gov purpose – court is willing to accept this as an important purpose

· IS also requires the important purpose to be your actual purpose ( revised purpose prong of IS

· Prong: important purpose and this important purpose has to be your actual purpose

· IS also requires gov to have an exceedingly persuasive justification as substantially related to accomplishing its important purpose ( modified means prong of IS

Orr v. Orr (IS) – P wins – p. 901
· This case shows the application of IS to fact pattern

· Issue: whether AL’s state alimony law violates equal protection clause?

· Held: yes, violates

· Rule: laws with facial sex classifications (like AL state’s alimony law) trigger IS

· P. 901 IS rule – last sentence of 2nd paragraph

· “to withstand scrutiny under the Equal Protection Clause, classifications by gender must serve important gov objectives and must be substantially related to achievement of those objectives”

· Analysis

· 1st prong - Important purpose – met this prong

· court states “assisting needy spouses is a legitimate and important gov objective” p. 901

· court states that “reduction of the disparity in economic condition between men and women caused by the long history of discrimination against women…is an important government objective”

· Note: plaintiff’s lawyer challenging gov’s law does not have burden to show gov’s purpose; on exam she will give us the gov’s purpose(s)

· 2nd prong – means-end-fit – gov action fails

· Here, court says there is no reason to use sex as a proxy need since there is already a hearing

· Under IS there needs to be a reasonable fit (but loser than fit under SS) between law’s purpose and what the law actually does

· Here, If the purpose of this statute to help needy spouses, it is underclusive as it excludes male needy spouses and overinclusive as it includes non-needy female spouses

· Can cite this case to point out how gov can past 1st prong and fail 2nd prong

· Plaintiff lawyer – make the argument that the law in question was adopted b/c grounded in stereotype,  which is the argument made in Orr
Mississippi v. Hogan – law prohibiting men from nursing school is unconstitutional - unassigned

· Facts: MUFW (university) did not permit men to be fully enrolled in its nursing school but men could audit those classes

· Issue: whether that state policy violates equal protection clause?

· Held: yes, violates

· Rule: sex classification riggers IS

· Analysis: 

· Important gov purpose: make sure women can have an overall positive nursing education ( court accepts this as an important gov purpose

· Having men in program will undermine women getting that positive education

· However, what drives the decision is that the important gov purpose has to be its actual purpose

· Here, like in VMI, rejects this as its actual purpose for why it has an all female school b/c you believe that nursing is women’s work (based on stereotypes)  and have adopted this policy b/c of that stereotype

· Gov’t was using classification grounded in gender stereotype that only women are nurses

· This is a strong argument for plaintiff challenging sex classification

· Fit:

· Poor fit as you allow men to audit

· The school also makes the argument that students would be distracted by attendance of men because it would change the nature of the education. This is not true though, as today there are male auditors who attend the class.

Michael M – CA rape statute constitutional (gov wins) - unassigned

· Facts: CA has a statute section 261.5 which penalizes men who have sex with a female not the wife of the perpetrator, where the female is under the age of 18 years old. Plaintiff did this, after having drinks, and then meeting a 16.5 y/o woman at a bus stop and raped her

· Issue: Whether CA section 2651.5 of the Cal. Penal Code violates the Equal Protection Clause of the Fourteenth Amendment?

· Held: CA law does not violate

· Analysis

· Purpose – court accepts purpose of law is to prevent teenage pregnancy as important purpose

· Means-fit – use of biological sex is substantially related to achieving that important purpose – tight fit

· Case shows that gov’s defense of his biological sex classification is grounded in a real difference between male and female (male cannot get pregnant and female can get pregnant)

· But this case shows that in predicting court’s holding when law triggers IS is unclear since no presumption of constitutionality or not

Rostker v. Goldberg (IS) – Gov wins under IS – p. 909 (case unassigned)
· Case about military’s Selective Service Act (fed law) – if you get to a certain age and you are a male, you have register for the draft

· Issue: whether the fed law violates equal protection principle protected under 5th amend due process clause?

· Held: no, does not violate

· Rule: IS b/c facial sex classification

· takeaway:

· Case shows how to argue gov satisfy its burden of IS for facial sex classification

· important gov purpose put forth: interests in raise and support an army and draft ppl who are eligible for combat (have ready individuals they can send into combat) ( court accepts this purpose as important

· substantially related prong – “means-ends-fit”

· court relies on a real non-biological difference in upholding federal law 

· at that time, women were ineligible to serve in combat and men were eligible to serve in combat

· here, one group (male) based on US policy was eligible for combat and another group (female) is not eligible for combat ( as such, the gov’s purpose is grounded in non-biological difference 

· “the means” = what the law does – if you are male, you sign up for selective service

· This sex classification is a really good fit; it’s not over/underinclusive

· This law only enlist those individuals eligible for combat

· The analysis is not about real differences between male and female but about the real non-biological differences

· Doctrinally, there should be a different outcome if the Court follows the Rostker analysis. However, nothing really forces the Sup Ct to do that.  So, it really depends on what purpose the govt asserts for maintaining a facial biological sex classification in administering the draft. If it asserts a real BIOLOGICAL difference, the currently constituted Sup Ct could decide that the use of biological sex classification satisfies intermediate scrutiny. 

· A case was filed about this after US military changed its rule about permitting women into combat. 

· Another way Ct could uphold the policy is simply to say the fit is sufficiently tight to pass intermediate scrutiny because so few women meet the standard for going into combat that biological sex classification is not that over/under inclusive.that the fit is sufficiently tight to meet intermediate scrutiny.

Non-toolbox cases:

· Reed v. Reed p. 886 (RB but plaintiff won) – road to IS for sex classification (before Craig)
· First time SCOTUS for the first time invalidated a gender classification

· Facts: Gov had categories for administering an estate and if there is a tie within a category, law said that man is chosen over the woman – tie breaker is gender. Gov said purpose was administrative purpose.

· Issue: whether that law violate equal protection clause

· Held: violate equal protection clause

· Rule: court applied RB review

· Now, if get this fact pattern, apply standard of review is IS – see Craig

· note, the court’s use of RB is not consistent with traditional use of RB as traditional under RB, plaintiff loses BUT, here, plaintiff wins when court uses RB

· classification must be reasonable and not arbitrary and gov’s reasoning did not meet RB

· takeaway: do not apply Reed v. Reed RB standard of review
Old focus on “the class” of persons vs. New focus on “the classification” (how the law classifies)
· Majority (new):

· How does the law/gov’t action classify (distinguish)?

· Minority view (classic) Carolene Prod. FN 4:

· Does the class (of persons) require EXTRAordinary protection from the majoritarian political process?  Has the class (of persons) been subject to stereotyping and stigma based on membership in the class?
Inclusion-Motivated Facial Gender Classifications 

· Rule: inclusion-motivated facial gender classification trigger IS 

· SCOTUS accepts remedying general societal discrimination against women/men as an important purpose satisfying IS prong 1

· Law that classify based on inclusion-motivated facial gender classification is a gender-conscious affirmative action plan. It is difficult to say with certainty whether such a law will violate EPC because the Court has rarely reviewed laws that are gender conscious with a purpose to remedy past societal discrimination against women except Califano. 

· Rmb: P can challenge gov use of gender classification by arguing that it is based on gender stereotype to re-enforce gender hierarchy and Gov’s defense that its law is based in real difference.

Califano (IS) – Gov win – P. 913

· Summary: SCOTUS held that gender classifications benefiting women will be allowed when they are designed to remedy past discrimination or differences in opportunity

· Gov action: SSA which allows for a higher retirement benefit for women than men (facial sex classification)

· Issue: whether SSA violates the equal protection principle of 5th Amend?

· Held: No, does not violate

· Analysis:

· Purpose: to redress disparate treatment of women (generally societal wage discrimination against women) 

· Court accepts this as an important gov purpose 

· Substantially related?

· Yes, use of gender is a tight fit to compensate women for past discrimination 

· Statute operates to directly compensate women for past discrimination – calculated based on past earnings and since there is a history of pay disparity between men and women based on stereotypes, court holds that this statute substantially fits the purpose as works directly to remedy some part of the effect of past discrimination

Laws that classify on the basis of non-suspect classifications (RB/RB+)
· Takeaway: 

· these laws are subject to rational basis review 

· What differs RB and RB+, the Plaintiff wins under RB+ (whereas Plaintiff loses under RB as highly differential to gov)

· Plaintiff will want to argue for RB+

· Gov will want RB

Frontiero Factors - when should a non-suspect classification trigger heightened scrutiny

· way to use Frontiero Factors is when the law (ex: sexual orientation) does not fall into the  4 classifications that have been decided (race, gender, alienage, legitimacy) but Plaintiff want the court to review the gov action/law with heightened scrutiny (either IS or SS) 

· Incorrect and unnecessary to apply Frontiero factors to law that has sex or gender classification as court has already settled these classifications

· “I would argue for heightened scrutiny (which includes intermediate and SS), based on the Frontiero Factors…” ( but note that it’s hard to get SS so might be better to ask for IS

· likelihood of success – uncertain but we know that SCOTUS has not added any additional classification to the 4 classifications subject to SS or IS for a long time

· court hasn’t really applied the Frontiero factors much – court has yet to consider this type of argument but Prof is inviting us to make it but not a strong likelihood of winning but can use this argument if it is the only argument you can make

· (1) when the characteristic has a history of being the basis for purposeful discrimination

· makes it likely the law’s classification on basis of this characteristic is based on stereotypes

· this applies readily to race

· (2) when the characteristic is an immutable trait 

· Law classification makes it unfair to treat people differently on basis of this characteristic because it cannot be changed

· immutable = can’t be changed

· (3) when the characteristic makes group member relatively political powerless compared to non-group members  

· Law classification makes it less likely those who share this characteristic can protect themselves from unfair treatment through the majoritarian electoral process

· not about the plaintiff suing in the case but about the group as a whole

· ex: African American want legislature to ban choke hold – but b/c they are minority, cannot change the law by voting

Frontiero v. Richardson (SS) – p. 886
· Strict scrutiny – but it is a plurality opinion, meaning there wasn’t 5 judges - it did not create binding precedent

· Law in question: statutes states that a serviceman may claim his wife as a dependent without regard as to whether she is in fact dependent upon him for any part of her support. However, under these statutes, a servicewoman may not claim her husband as a dependent unless he is in fact dependent upon her for over ½ of his support ( facial sex classification

· Purpose: administrative convenience ( court says not compelling and the law was not narrowly tailored to achieve its purpose as had to show that it is always cheaper 

· Issue: whether these statutes violate equal protection principle in due process of 5th Amend?

· Held: statutes violate due process and are unconstitutional

· 8 votes for striking law down as unconstitutional but of these votes only 4 vote for striking law down for SS to strike law down ( so this is not precedent 

· “The Fronterio Factors” – Traditional Factors relied upon to argue a type of classification should be subject to heightened judicial scrutiny  ( the 4 justices in case use these factors to argue for why sex classification should be subject to SS

· (1) When the characteristics has a history of classification used for purposeful discrimination

· makes it likely the law’s classification on basis of this characteristic is based on stereotypes

· (2) When the characteristics is an immutable characteristic 

· makes it unfair to treat people differently on basis of this characteristic because it cannot be changed

· cannot be changed by the person that holds the characteristic

· mutable – changeable/something you can control (Ex: stopping at stop signs) 

· (3) when the characteristic makes group member relatively political powerless compared to non-group members 

· makes it less likely those who share this characteristic can protect themselves from unfair treatment through the majoritarian electoral process

· this is not about the individual – about whether the political process operates based on people treated differently under this classification

· racial minorities – due to their numerical racial minority status, they cannot succeed in political process – they alone cannot vote the bums out ( political process will never operate to change to offer scrutiny to these laws that classify based on race 

· ex: inquiry in this case was whether the political process operate in such a way that women can use political process to protect themselves from sex classification 

· Takeaway:

· “announcing the judgment of the court” = plurality opinion = not binding precedent/doctrinal rule

· Plurality opinion = not 5 justices agreeing with reasoning, which in this case was to use SS for facial sex classification

· Do not use Frontiero for facial sex classification IS 

· Use Frontier factors for ( apply only to classification that is not on list (race, sex, citizenship/alienage, legitimacy) – example of how a plaintiff would go about arguing that a way law classified that is non-suspect (ex: laws that facially classy on sexual orientation) should be subject to heightened scrutiny

· how to argue for change in doctrinal rule of how a particular category of non-suspect classification (i.E. laws that classify on the basis of age – note court has rejected age as quasi-suspect in a case) should be changed so that the type of classification is treated as either “quasi-suspect” or “Suspect”.

· When arguing, try to liken it to race or gender to convince court why heightened scrutiny should be used
Railway Express (RB) – Gov wins – p. 741
· Cite for traditional RB
· Fact pattern that demonstrates how willing court will tolerate underinclusiveness

· Issue: whether the NY law (traffic reg) that treats ads on side of trucks owned by the person differently ads on trucks that has been rented out, violates equal protection clause?

· Held: no, does not violate 

· Rule: RB – gov must has a legit purpose and what the law does has to rationally relate to that legit purpose

· Analysis:

· Plaintiff in this case is challenging the law b/c the law is not rational as doesn’t accomplish goal of decreasing traffic distraction ( but court disagree that this is not what rational basis means

· 1st prong - Legit purpose – minimize traffic distraction 

· Gov can also argue that even if this is not a legit purpose, court can accept a conceivable legit purpose for this law

· 2nd prong - Rationally related

· Failure to accomplish the goal, does NOT lessen the gov’s ability to satisfy RB

· Gov will argue this – strong argument 

· What does rationally related mean? 

· It’s a low bar 

· Here, non-suspect classification so triggers RB

· Concurring opinion

· There’s been some justices that recognize that RB is so deferential that court doesn’t even have to do analysis as no review

· Modern law – very few things get “reviewed” other than RB

· Note: not a strong argument for using frontier factors to argue for non-facial classification ( on exam, she would not give points for applying frontier factors and not including on exam will demonstrate we understand it doesn’t apply (strong answer)

· History of discrimination? No

· Immutable? No

· Political powerless? Likely no

City of Cleburne (RB+ = RB w/ bite) – P win – p. 750
· Issue: whether the city’s zoning violates equal protection clause?

· Held: Yes, violates equal protection

· Analysis:

· Non-suspect classification

· Standard of review: RB+ 

· Court rejects IS for classification based on mental disability 

· Note: Can this law satisfy Frontiero Factors to argue for SS?

· There were some justices (Thurgood Marshall) that agree that Frontiero Factors were applicable to this case and apply IS law to hold that law violates equal protection - but majority doesn’t think it satisfy Frontiero Factors

· Court thinks this case is about a “bare desire to harm” (language from Romer) a political unpopular group

· The reason zoning applied this way is b/c there was an objection to this group of ppl living there

· Takeaway

· Court does not expand IS to include classification based on mental disability

· RB+ law does not satisfy rational basis
Romer v. Evans (RB+) – P win – p. 734
· Law’s purpose is a desire to harm a political unpopular group is not a legit purpose = fails RB review

· Facts: voters of Colorado that wanted to amend the constitution 

· Gov action: Amend 2 Colorado Constitution – prohibits Colorado from passing laws that give protected status to LGBT (anti-civil rights law)

· Facial sexual orientation classification 

· Issue: whether Amend 2 of Colorado Constitutional violates equal protection clause?

· Held: yes, violates equal protection clause; unconstitutional 

· Analysis – fails 1st prof as not legit purpose 

· P. 735 Rule stmt “if a law neither burdens a fundamental right nor targets a suspect class, we will uphold the legislative classification so long as it bears a rational relation to some legitimate end”  this is a broad rule stmt and applicable to both equal protection and substantive due process

· P. 735 Rule “the [gov law] seems inexplicable by anything but animus toward the class it affects; it lacks a rational relationship to legit state interests. “

· Prof thinks this is a conclusory stmt – court gave rule but did not apply it and just held that law is “animus towards the class it affects”

· When keep standard at RB, there are still ways gov law classify that does not trigger heightened scrutiny 

· “…laws of the kind now before us raise the inevitable inference that the disadvantage imposed is born of animosity toward the class of persons affected…a bare…desire to harm a politically unpopular group cannot constitute a legit gov interest” p. 736

· Court held that law violates b/c only purpose is a desire to harm and to make them unequal to everyone else

· When a law is too narrow and too board (here Amend 2 identifies persons by a single trait and then denies them protection across the broad) which results in a class of persons being disqualified from the right to seek specific protection from the law  - court says it is not within constitutional tradition to enact laws of this sort

· When law declares that in general it will be more difficult for one group than for all others to seek aid from gov is itself a denial of EP

· Note: court opinion does not have Frontiero Factor analysis 

· Dissenting

· Scalia is saying that it is silly to claim that Amend 2 violate equal protection clause b/c denying them preferential treatment (giving someone civil rights protect - laws that give them protected status based on sexual orientation) = violating equal protection

· Scalia is saying that SCOTUS is legislating “striking it down is an act, not of judicial judgment, but of political will” p. 738

· Court is letting its political judgment override the will of the people  this is a BAD argument b/c Marbury v. Madison gives court power of judicial review 

· Scalia’s dissent is basically saying classification based on sexual orientation should only trigger traditional RB (gov wins)
Sexual orientation (RB) - Obergefell
· Obergefell – held that laws that prohibit same-sex marriage violates EPC is conclusory and does not state that laws that classify on sexual orientation triggers heightened scrutiny

Other Non-suspect classifications (RB)

· Age, mental disability, wealth – all get RB, unless P can argue for RB+ 
Cases that prove the existence of non-facial racial classification(s) & prove the existence of non-facial sex classification(s)

· Takeaway:

· Court apply rational basis review for these cases

· Use the cases below in toolbox for Plaintiff – they did not win;

· had they succeeded proven the existence of non-facial racial classification, court would’ve applied SS; if proved existence of non-facial gender classification court would’ve applied ID

· ex: law require fire fighters be of a certain height or weight

· this is a non-facial sex classification law (if law said only men can be fire fighters, then facial sex classification)

· gov purpose for law: applicants need to be sufficient strong

· plaintiff will challenge: there are better means to achieve this purpose than the law, so the law is not substantially related to purpose and law fails IS

· uses these cases to prove existence of non-facial racial/sex classification to get court to apply SS/IS 

· is it difficult or easy to prove existence of non-facial racial/sex classifications? DIFFICULT since these cases all used RB, plaintiff did not succeed in proving

· if court agrees with plaintiff that there is non-facial facial/sex classification, then court will apply SS/IS

· so, had plaintiff succeed, court would’ve applied SS/IS

· Rmb: when facial racial/gender classification, don’t need to prove exclusionary impact and purpose for SS to apply. Only need to prove exclusionary impact and purpose when non-facial racial/gender classification

Proving Non-Facial Race & Sex Classifications

· How to argue a facially race/gender neutral law classifies on the basis of race/gender?  

· Present convincing evidence that the law has:

· (1) a racially/gender exclusionary effect; and 

· On exam, she will need to give us statistic that show exclusionary effect

· (2) a racially/gender exclusionary purpose (Intent)

· Use Feeney rule for exclusionary purpose – adopted ‘b/c of ‘not ‘in spite of’

· Use Arlington for types of evidence used to prove exclusionary purpose (non-exhaustive – on exam, could have facts that showed other evidence showing exclusionary purpose)

· See Washington v. Davis for general rule that P has to prove 2 prongs

Washington v. Davis (RB) - need exclusionary effect and purpose for heightened scrutiny – p. 781
· Law/action at issue: Test 21 that police officers of DC were required to pass (at least 40/80 score) - test used did not have facial racial classification but yield racially skewed results (In Davis, the test classified on test score)

· Issue: whether Test 21 violates the equal protection clause? 

· Held: no, does not violate because discriminatory impact alone is not enough; need to show discriminatory purpose

· Rule: in order to Plaintiff to argue facially race/gender neutral law classifies on the basis of race/gender, need to prove the law has (1) racially/gender exclusionary effect, and (2) a racially/gender exclusionary purpose.

· absent race/gender being on the face of the law, law will be classify on non-suspect classification, unless P can prove 2 prongs

· Analysis:

· CT Rejects plaintiffs’ claim that use of test unrelated to job-ability with racially skewed results violates EP clause 

· court held that this policy (use of test) was not treated as a racial classification unless P can prove exclusionary purpose 

· P could not prove exclusionary purpose, so court applied RB

· When gov engages in systemic racism, it does not trigger heightened scrutiny – P must show 2 prongs

· Quotes:

· P. 782: “A statute, otherwise neutral on its face, must not be applied so as invidiously to discriminate on the basis of race”

· P. 783 “…an invidious discriminatory purpose may often be inferred from the totality of the relevant facts, including the fact, if it is true, that the law bears more heavily on one race than…Disproportionate impact is not irrelevant, but it is not the sole touchstone of an invidious racial discrimination forbidden by the Constitution.  Standing alone, it does not trigger the rule, that racial classifications are to be subjected to the strictest scrutiny and are justifiable only by the weightiest of considerations.”

[Palmer] (RB) 
· Law in question: City of Jackson, Mississippi maintains 5 public parks with pools that were racially segregated (4 for white and 1 for black) ( city then closed pools rather than operate in disaggregated basis

· Issue: whether the city’s closing of the pools violates equal protection?

· Held: no, does not violate equal protection

· Analysis:

· forget about Palmer’s court opinion, instead see Washington court’s interpretation of Palmer below)

· P. 783: Washington court held that Palmer’s holding was that “the city was not overtly or covertly operating segregated pools and was extending identical treatment to both whites and Negroes... But the holding of the case was that the legitimate purposes of the ordinance to preserve peace and avoid deficits were not open to impeachment by evidence that the councilmen were actually motivated by racial considerations…the decision did not involve, much less invalidate, a statute or ordinance having neutral purposes but disproportionate racial consequences.” 

· Purpose: preserve peace and avoid economic loss ( court accept as legitimate purpose

Feeney (RB) - rule for proving exclusionary purpose (p. 797)
· Gov action: affirmative action policy with absolute preference for veterans - all veterans who qualify for state civil service positions must be considered for appointments ahead of any qualifying nonveterans  

· In Mass. The way to get promoted was based on how you scored on civil service exam. Feeney (female) scored really high on civil service exam and was in line for promotion but she didn’t get promotion because Mass. Rule, veterans were always selected over non-veterans 

· No matter how high she scored and how low veterans scored, she would never get the job as goes to the veteran

· Law’s purpose: reward veterans for the sacrifice of military service, to ease the transition from military to civilian life, to encourage patriotic service, and attract loyal and well-disciplined people to civil service occupations

· Issue: whether Mass statute that puts in place an absolute preference for veterans violates equal protection clause?

· Held: No, does not violate

· Rule: RB because Feeney did not prove exclusionary purpose

· Feeney rule for providing exclusionary purpose:

· P. 798 “ ‘Discriminatory purpose,’ however, implies more than intent as volition or intent as awareness of consequences.  It implies that the decisionmaker…selected or reaffirmed a particular course of action at least in part ‘because of’ not merely ‘in spite of’ its adverse effects upon an identifiable group”
· Does this show gender-based discriminatory purpose when law enacted?

· No, when statutory history shows that the benefit of the preference was consistently offered to “any person” who was a veteran – was extended to women ( totality of legislative action are considered, law has a preference for veterans of either sex over nonveterans of either sex; not men over women

Arlington Heights (RB) – ways exclusionary purpose can be proven - p. 799
· Facts: 

· Action in question: Village’s denial of MHDC’s rezoning application

· MHDC want to rezone 15-acre of land from single-family to multi-family so can build low/moderate income homes

· Issue: whether the MHDC’s zoning denial (impact that excluded people based on race but its policy was facially neutral) violated equal protection clause?

· Held: No, does not violate equal protection as no showing Village’s denial was motivated by discriminatory purpose
· Arlington Factors are non-exhaustive

· note: if exam fact-pattern doesn’t include all Arlington factor, don’t cite those factors – just the factors that are applicable

· Plaintiff use Arlington factors to try to prove Feeney’s “because of, not in spite of” 
· Extreme Statistical Proof (generally, effect alone does not prove purpose)

· Note – this is the 1st prong of Feeney

· Recall: Washington v. Davis – 98% veterans are male and 1.8% are women – stark disparity

· “the impact of the official action – whether it bears more heavily on one race than another – may provide an important starting point.” P. 800

· Deviation from Procedure (whether events leading up to decision suspicious)

· “The historical background of the decision…particularly if it reveals a series of official actions taken for invidious purposes. The specific sequence of events leading up to the challenged decision”

· Decision inconsistent with Typical Priorities (whether decision inconsistent with typical substantive considerations)

· “Departures from the normal procedural sequence…substantive departures too may be relevant, particularly if the factors usually considered important by the decisionmaker strongly favor a decision contrary to the one reached”

· Legislative or Administrative History (statements of decisionmakers)
· “especially where there are contemporary statements by members of the decisionmaking body, minutes of its meetings, or reports”

· In Arlington, although there was a disparity in the stats which shows that rezoning denial bear more heavily on racial minorities (18% of the area are minorities) but no evidence of other factors. P failed to carry their burden of providing that exclusionary purpose was a motivating factor in denying the rezoning permit.

Geduldig (RB) – Gov wins – P. 898
· Issue: whether CA’s disability policy (excludes injures as a result of being pregnant) violate equal protection clause?

· Held: no, do not violate equal protection - constitutional as within power of CA to enact such a policy

· Rule: court applied RB standard as plaintiff did not prove non-facial sex classification

· For court to agree CA disability policy is non-facial sex classification, plaintiff need to prove:

· (1) CA law has an exclusionary effect on sex classification

· This law disproportionate impact women as only women can get pregnant – easy to prove

· (2) CA law was adopted for discriminatory purpose

· according to Feeney – this 2nd prong is very hard to prove

· in order to prove discriminatory purpose, CA had to have adopted this law “b/c of”, not “in spite of”, keeping women from getting disability insurance

· CA said it would be expensive if included women into this policy; would’ve bankrupt the system since it is funded by only 1% of employee contribution

· Court said this law does not classify based on gender as law includes non-pregnant women – court’s reasoning was that law classified into 2 groups: 

· Pregnant (women only) and non-pregnant (men and women)

· Note: unless gov wrote it or communicate that they adopted the law b/c to keep women from getting disability insurance, very hard to prove discriminatory purpose

· Since plaintiff could not prove CA law contained non-facial sex classification, court uses RB

· RB Prongs - See Railway Express

· (1) Whether gov has legit purpose – yes, saving money is legit purpose

· (2) Whether law is rationally related to legit purpose

· Yes, rationally related

· Aftermath of Geduldig: Congress overruled this case with the inaction of the Pregnancy Discrimination Act, which defined sex discrimination to include pregnancy discrimination and which prohibits discrimination on that basis.
Citizenship Status (Alienage) classifications 

· citizen/non-citizen classification is suspect 

· citizenship clause of 14th Amend – all persons born or naturalized in US – citizenship clause 

· there is movement wanting to repeal this clause

· 14th Amend’s equal protection does apply to non-citizen “nor deny to any person within its jurisdiction the equal protection of the laws.”

· While this classification triggers SS 

· Exception: when state gov/Self-Government & Democratic Process – subject only to RB review

· Federal gov taking action that involves facial citizenship classification

· Court held that RB applies

· Despite citizenship being suspect classification, but for the most part RB applies (if Fed gov, virtually RB always apply; if state gov, then state argue the exception)

· Plyler v. Doe (Not on exam)

· Still good law

· finding law banning undocumented children from public school unconstitutional based on unique circumstances; However, it is permissible to classify adults based on undocumented status

· while no education right under constitution, court said it was unconstitutional for TX to completely bar access to public school to undocumented children

· court applies scrutiny along a spectrum 

· powerful opinion 

Comparison of focus of SDP & EP

· Substantive Due Process

· Emphasis: fairness between the gov’t and the individual

· Gov has to justify the gov policy more broad; not compared to others in the same situation

· Clue: law denies right to all

· Equal Protection

· Emphasis: disparity in gov’t treatment of different categories of similarly situated individuals

· gov has to justify is how it treats different categories of individuals

· Clue: law denies right to some; allows it to others

· Note: sometimes can make both substantive due process and equal protection argument 

· Ex: CA law – parental right is terminated if you allow your child to climb a tree – more of a SDP argument

· Ex: CA law – if you are African American and you allow your child to climb a tree, your parental right is terminated – more of a EP argument
Substantive Due Process

· “freedom clause”

· SDP Analysis – interpretation of the word “liberty” in the due process clause of the 14th Amend
· Procedural DP: procedures that the gov’t must follow before it deprives a person of life, liberty, or property

· Limits the procedures or methods by which gov enforces law – requires gov afford particular persons notice and opportunity to be heard

· Substantive DP: does the gov have adequate reason for taking away a person’s life, liberty, or property
· Limits the policy choices gov can make (depending upon nature of individual liberty at issue) 

· gov improperly infringe on your liberty under 14th Amend – certain policy choices that gov cannot make unless justify at a high level (SS), except with respect to 

· Ex: CA law takes away a parent’s parental rights. S gets a notice saying her parental rights are terminated. 

· S can argue violate procedural DP as should’ve gotten notice and hearing/opportunity to be heard. 

· S can argue violate substantive DP - Court currently interpreted the word “liberty” in 14th Amend to include protection of unenumerated parental right

· Triggers SS

Incorporation debate

· Does Bill of Rights directly limit action of state (vs. fed) governments? 

· No, see Barron v. Baltimore. As BoR was to limit power of federal government. 

· How has Ct made most Bill of Rights provisions applicable to state gov’tS? 

· (not via P&I Cl) 

· B/c of Slaughter-House cases, the application of the BoR could not be through the privileges or immunities clause

· Using “incorporation” via DP Cl 

· Case Chicago, Burlington & Quincy Railroad: first case where SCOTUS ruled that Due Process Clause prevents states from taking property w/o just compensation

· Case Twining v. New Jersey: it is possible that some of the personal rights safeguarded by the first eight Amendments against National action may also be safeguarded against state action, b/c a denial of them would be a denial of process of law 

· Case Gitlow v. New York: first time SCOTUS held that 1st Amend (freedom of speech) applies to states through incorporation into DPC 

· Case Powell v. Alabama: Applied the 6th amendment to the states that state’s denial of counsel in capital cases denied due process

· The relationship between incorporation and SDP ~ incorporation is a version of SDP

· SDP is interpreting the word “liberty” to include certain unenumerated fundamental rights protected by Constitution

· Incorporation is the court using selective incorporation into the 14th Amend DP clause to apply provisions of the 1-8th Amendments to state and local gov’ts power 

· “liberty” is treated as incorporating the textual delineated liberties that the 1st – 8th Amend delineated

· Rule of incorporation: court uses selective incorporation into the 14th Amend DP clause to apply provisions of the 1-8th Amendments to state and local gov’ts power

· 9th and 10th are not there b/c there was a period where both were merely interpretative guides (but not, we know 10th amend can be violated)

· Ex: if FBI searches your home, they violated your 4th amend right directly

· Ex: if LAPD searches your home, you cannot argue that LAPD violated your 4th Amend right but instead, you argue that LAPD violated your liberties protected in the 14th Amend b/c those liberties are incorporated are into the liberties that states and local gov cannot infringe upon as protected by 14th Amend clause

· Debate between justices was whether total incorporation and selective incorporation  

· View of Selective Incorporation: (The Settled Legal Rule)

· Said framers of 14th Amend DID NOT  intend total incorporation of 1-8th Amend’s to limit power of state gov’ts

· Made federalism argument that total incorporation would deprive state and local gov’ts of autonomy 

· Said total incorporation would result in too great a role for federal courts in state and local gov’t actions

· Frankfurter, Cardozo, & Harlan

· View Total Incorporation: (Rejected Rule)

· Said framers of 14th Amend DID intend total incorporation of 1-8th Amend’s to limit power of state gov’ts

· Said federalism NOT a sufficient reason for tolerating violations of fundamental liberties 

· **Said problem with selective incorporation approach was it allows justices to rely too much on their own subjective judgment 

· Black & Douglas

· Justice Black wanted courts to interpret 14th Amend from the moment it was ratified to totally incorporate the BoR

· He favored total incorporation b/c it minimize discretion and be a bright-line rules

· He criticize selective incorporation (which remains modern reasonable critique to SDP) as it involved applying a test, if in the wrong hands, could give justices too much power, could be perceived as the court allowing its own policy preferences to decide cases (like Lochner court) as allow justices to rely too much on their own subject judgment 

· Critique of SDP – very little constraints on justices (allow court to be very powerful) 

· BUT, Justice Black lost as modern rule is selective incorporation

· Today (2020), virtually every provision of the BoR is incorporated such that there is virtually nothing you can point to, except to the below, 

· What is NOT incorporated:

· 5th Amend (grand jury criminal indictment – see Palko)

· 7th Amend (jury trial in civil cases)

· What is undecided:

· 3rd Amend (soldiers)

· 8th Amend (excessive fines) ( Court decided that incorporated (see Timbs v. Indiana)

· Incorporation Cases Takeaway: court went through various provisions of the BoR, applied a test to the extent it passed or failed the test – this was how the court decided if it was protected – showed that BoR also limited local and federal gov 

Palko v. Connecticut

· Gov action: Connecticut statute allowed the prosecution to appeal any errors of law in a criminal trial by a state (state law allows for state double jeopardy)

· Issue: whether this Connecticut statute violates SDP?

· Court was evaluating whether 5th Amend protection against double jeopardy is incorporated? 

· Held: no, does not violate

· Protection against double jeopardy is not incorporated 

· rejecting total incorporation, approving selective incorporation, BUT determining that 5th Amend protection against double jeopardy failed selective incorporation test

· **Selective Incorporation Test = whether it is a “principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental”

· Looking at history, what are the liberties that are held to the so fundamental (so rooted in our nation’s history and conscience) that we cannot have our free country without having these liberties be protected ( this can change over time 

· Whether 5th amend protection of double jeopardy is a “principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental”?  

· Held: No

· Court notes that not all of BoR is incorporated into DP

Adamson v. California

· Facts: Adamson was convicted by jury without recommendation for mercy by jury in CA superior court for 1st degree murder.  He did not testify.

· Gov action: CA law permit the failure of a D to explain or deny evidence against him to be commented upon by court and counsel and to be considered by court and jury

· Issue: Whether the CA law violated SDP?

· Held: no – right is not incorporated into DP
· Again rejecting total incorporation, applying selective incorporation test, and determining that 5th amend right against self-incrimination fails Palko v. Connecticut selective incorporation test

· NOTE: in later case, court decides that this right meets selective incorporation test

Duncan v. Louisiana 

· Facts: Gary Duncan was convicted to battery in Louisiana.  Under Louisiana law, battery is a misdemeanor and punishable by max 2 years imprisonment and $300 fine.  Duncan asked for jury trial but was denied as Louisiana Constitution only grants jury trials to capital punishment or imprisonment at hard labor. Duncan was convicted and sentenced to 60 days in parish prison and $150 fine.

· Gov law at issue: Louisiana Constitution only grants jury trials to capital punishment or imprisonment at hard labor

· Issue: Whether the Louisiana Constitution violates DP since right to jury trial is guaranteed by 6th Amend?

· Held: Yes, violates DP

· b/c 6th Amend right to jury trial in criminal cases is incorporated into DPC and apply to states

· Analysis

· (1) The test for determining whether a right under the BoR is also protected by DPC is “whether a right is among those fundamental principles of liberty and justice which lie at the base of all our civil and political institutions?”

· Court states that right to jury trial in criminal case is fundamental to American scheme of justice ( therefore, DPC of 14th Amend guarantees right to jury trial in all criminal cases protected by 6th Amend

· (2) Federal and State Constitutions discuss right to jury trials and this sheds light on how the law should be enforced and justice administered

· Right to jury trial is granted to criminal Ds to protect from oppression/corruption by Gov

· Federal and State Constitutions reflect a fundamental decision about the exercise of official power – reluctant to entrust absolute powers over someone’s life and liberty to 1 judge or group of judges

Timbs v. Indiana

· 9-0 decision

· Thomas concur as disagree the majority using the Palko test for SDP 

Lochner Era

· Rise of Lochner

· Pre-1937 Lochner-Era

· Gov actions infringed FR to contract

· SCOTUS applying SS b/c law is infringing on FR to contract
· Lochner Era

· THEN (Lochner Era): recognized Economic SDP rights

· Ex: liberty to K


· Critique of Lochner Court:

· Lochner court acted like a super-legislature using its power to second-guess legislative/executive (political branches) 

· About overturning gov actions

· Court didn’t stay within its box

· Court rulings based on its political ideology, not doctrinal rule – inconsistent ruling

· See result in Lochner compared with Muller

· Not okay to have max working law for baker (Lochner) but okay for Orgeon to set max working law for women (Muller)

· Lochner v. NY: SCOTUS applying a “stringent” SoR (something like SS)

· Upshot: SCOTUS is protecting an enumerated (unlisted) fundamental right to contract

· Gov action: New York establishing that maximum hours and employees of a bakery can work is sixty a week or 10 per day

· Issue: Does the NY Law violate the due process clause of the 14th amendment?

· Held: Yes, unconstitutional b/c it interferes with freedom of contract and does not serve a valid police purpose 

· Rationale – Three Principals

· (1) Freedom of K is a basic right protected as liberty and property rights under the due process clause, i.e. right to purchase or sell labor is part of it

· Here, the max. hours law interferes w/ freedom of K b/c prevents bakery owners and bakers from contracting for as many hours of work as they wishes 

· Protecting the health of bakers was not a sufficient justification to allow the state to interfere with freedom of K

· (2) Gov’t could only interfere w/ freedom of contract to serve a valid police purpose: to protect the public safety, public health, or public morals

· Here, there is no relation to public health

· Clean and wholesome bread does not depend upon whether the baker works but ten hours per day or sixty a week

· Inspection of premises to ensure proper plumbing is important

· (3) It is the judicial role to carefully scrutinize legislation inferring w/ freedom of K

· Dissent (Harlan): The legislation was a reasonable way to protect the health of barker who suffered serious medical problems b/c of exposure to flour dust and intense heat

· Muller v. Oregon 

· Case showed that Lochner Court deviated from its “rule” based on their policy preferences

· Not okay to have max working law for baker (Lochner) but okay for Orgeon to set max working law for women (Muller)

· Held: Maximum hours law for women is within state gov’t police power and not constitutional 

· Rationale: Justified b/c of women’s physical structure and the performance of maternal functions

· Meets Lochner principal that law was closely related to advancing public health

· Adkins v. Children’s Hospital

· Held: Law that sets a minimum wage for women is unconstitutional b/c interferes w/ freedom of K and does not serve valid police purpose 

· Rationale 

· Rejected argument that no such laws would force women to earn money in an immoral way

· Says that due to passing of 19th amendment, inequality between men and women is vanishing
· Fall of Lochner
· Court gives deference to political branches – court does not second-guess political branches

· Deference = default standard of RB

· After 1937, unless law infringes on FR, only use RB 

· laws regulating the economy and “ordinary” legislation do not infringe upon a fundamental right

· Cases: 

· West Coast Hotel v. Parrish (RB)

· Carolene Products (RB)

· Williamson v. Lee Optical (RB)

· NOW (modern): Personal autonomy fundamental rights

· Ex: like FR to martial autonomy, family autonomy; reproductive autonomy

Ninth Amend – justification for the Court to safeguard unenumerated liberties

· “The enumeration in the Constitution of certain rights, shall not be construed to deny or disparage others retained by the people.”

· Used as an interpretative guide – textual support that “liberty” protects certain unenumerated rights

· Do Not argue that law violates 9th Amend!

· 9th amend says that the listing of certain rights in BoR does not deny or disparage other rights retained by the people 

· the word “liberty” in DPC does not list the rights retained by the people and 9th Amend supports SCOTUS’s current interpretation of “liberty” to protected unenumerated rights 

· possible interpretations of the 9th Amend:

· a) language to make clear that fundamental rights not limited to BoR (judges can find and enforce other rights) 

· This is the approach of the current court BUT no substantive rights protected by 9th Amendment.  

· Thus, no “violations” of the 9th Amendment.

· b) precautionary language making it clear federal gov’t has limited powers (no implied fed govt’ powers) – not tested 

· c) same as answer (a) but Congress (not judges) should find and enforce unenumerated fundamental rights – not tested 

· d) more than one of the above – not tested

Court’s Considerations in overruling established precedent (See Casey)

· Factors court considers:

· Has the legal rule in the case become “unworkable” (can judges apply it)?

· Has society come to rely on the holding (detrimental reliance)? 

· Has the law changed to make the case obsolete?

· Have facts changed?

· “facts change” is not a change in public opinion

· Previous court got the facts wrong or history wrong
· there is stare decisis but these factors are the details as to how and why the court doesn’t change its prior precedent willy nilly 

· If doesn’t meet these factors, then will not overturn precedent, even if does not agree with old precedent

· What is absent from this list is the consideration of the justice evaluating the old precedent agree with the old precedent or not – WHY?

· In Planned Parenthood, Court saying they would not have agreed with majority in Roe v. Wade – but, we don’t overturn precedent based on whether court agrees or disagree with old precedent

· Lawrence (court discusses these factors) – court considers these factors when deciding to overturn Bowers

· “doctrine of stare decisis is essential…it is not, however, an inexorable command.  In Casey we noted that when a court is asked to overrule a precedent recognizing a constitutional liberty interest, individual or societal reliance on the existence of that liberty cautions with particular strength against reversing course.”

· “Bowers, however, has not induced detrimental reliance comparable to some instances where recognized individual rights are involved. Indeed there is no individual or societal reliance on Bowers of the sort that could counsel against overturning its holding once there are compelling reasons to do so. Bowers itself causes uncertainty, for the precedents before and after its issuance contradict its central holding...The rationale of Bowers does not withstand careful analysis”

· Scalia’s dissent in Lawrence saying that court being hypocritical when considers these factors in majority opinion

· He was criticizing majority b/c wouldn’t overturn Roe v. Wade using these factors but did so in Lawrence 
General Structure of SDP analysis

· (1) Does the law infringe upon a fundamental right?

· Use 2 toolboxes – see below – if law infringes on FR or not and if not FR, argue it is a FR

· What is the standard of review for interest asserted?

· In non-fundamental liberty interests ( RB

· Rational Basis Test: 

· Does the law further a (any) permissible purpose?  and 

· prevent overcrowding, minimize traffic and parking congestion, and avoiding an undue financial burden on East Cleveland’s school system are legitimate purpose – Moore

· protect the eyesight of citizens is legit purpose – Williamson v. Lee Optical
· protect and preserve all human life - Glucksberg

· Is there a (any) rational relationship between the means and the purpose?

· Use Toolbox 2 to argue for how P may argue a non-fundamental liberty interests should be treated as a FR ( if court agrees, triggers SS, if court disagree, triggers only RB

· If fundamental right ( “more searching judicial inquiry” = SS

· Strict Scrutiny Test: 

· Does the law further a compelling government purpose?  And

· providing child support for minor children is compelling – Zablocki

· Is the means chosen to serve that purpose the least burdensome (most narrowly tailored) means of achieving that compelling purpose?

· Use Toolbox 1 

· Rule for Essay:

· The first step in SDP analysis is determine whether the law infringes on a FR. 

· Under the current rule, laws regulating the economy and “ordinary” legislation do not infringe upon a fundamental right.  But, it is also well-settled law that “our laws and tradition afford constitutional protection to personal decision relating to marriage, procreation, contraception, family relationship, child rearing, and education.” See Lawrence.  As asserted by the Court in Glucksberg, “[o]ur established method of substantive-due-process analysis has 2 primary features: First, we have regularly observed that the Due Process Clause specially protects those fundamental rights and liberties which are, objectively, “deeply rooted in this Nation’s history and tradition,”... Second, we have required in substantive-due-process cases a “careful description” of the asserted fundamental liberty interest.” 
· There is well-settled law that “our laws and tradition afford constitutional protection to personal decision relating to marriage, procreation, contraception, family relationship, child rearing, and education.” See Lawrence.

· Although, on the face of [gov action], the law does not seem to show that it is a type of law that falls within our well-settle constitutional law that deemed it to be infringing on a FR, we can still argue that this non-fundamental liberty interest should be treated as a FR.  Court has recognized that this “has not been reduced to any formula…it requires courts to exercise reasoned judgment in identifying interests of the person so fundamental that the State must accord them its respect.” See Obergefell.

· Under current majority rule, the court has discretion over which description of an asserted interest to accepted and the court is not bound by the tradition & history test.  That being said, this is highly discretionary and the court must be extremely careful in deciding if a non-fundamental interest should be treated as a new FR. See Glucksberg. 
· First, both plaintiff and defendant will argue their view of correct way to describe the liberty interest infringed by the law.  Under current majority rule, the court has discretion over which description of an asserted interest to accepted.  Plaintiff will want to assert there is a FR and describe the interest in a broad way, whereas a defendant will want to assert that there is no FR and describe the interest in a very narrow way. Depending on which parties’ description of the liberty interest the court accepts, will have a substantial impact on the rest of the analysis.
· Second, does the liberty interest pass the “history and tradition test”?  This test is deciding whether the liberty interest is a “principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental.” See Palko.

· Moreover, thirdly, the Court has recognized that “[h]istory and tradition are the starting point but not in all cases the ending point of the substantive due process inquiry.” See Lawrence.  

· Fourth, Plaintiff and defendant will make arguments asking Court to follow or distinguish its substantive due process precedent cases based on whether law infringes on decisional autonomy and/or spatial autonomy in ways similar to the Court’s analysis in prior majority SDP cases.

· Decision autonomy: “our laws and tradition afford constitutional protection to personal decision relating to marriage, procreation, contraception, family relationship, child rearing, and education…These matters, involving the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by the 14th Amend.” See Lawrence.

· “right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted government intrusion into matters so fundamentally affecting a person” See Lawrence

· Per Lawrence, it is a general rule that government should not seek to control a personal relationship as that is within the liberty of an individual to make and people should not be punished as criminal for making their own decision as there is not ‘right answer’. See Lawrence.

· (argue that the liberty interests is a form of liberty that’s recognized to be protected as it is decision autonomy)

· Spatial autonomy: we have well-settled law that government has less power to regulate the activities that goes on inside an individual’s bedroom.  See Griswold and Lawrence.  As articulated by Justice Blackmun in Bower, “Court…has recognized a privacy interest with reference to certain places without regard for the particular activities in which the individuals who occupy them are engaged... The right of the people to be secure in their…houses, expressly guaranteed by 4th Amend is perhaps the most “textual” of the various constitutional provisions that inform our understanding of the right to privacy.”

· Lastly, a plaintiff can argue that the court can rely on other considerations as Justice Kennedy did in Lawrence and Obergefell.
· In Lawrence, Justice Kennedy relied on:

· Model Penal Code, British Parliament, European Court of Human Rights
· In Obergefell – marriage autonomy:

· “4 principles and traditions to be discussed demonstrate that the reasons marriage is fundamental under the Constitution apply with equal force to same-sex couple” 

· 1 – right to personal choice regarding marriage is inherent in the concept of individual autonomy

· 2 – right to marry is fundamental b/c it supports a 2-person union unlike any other in its importance to the committed individuals

· 3 - right to marry is fundamental b/c safeguards children and families and thus draws meaning from related rights of childrearing, procreation and education 

· 4 - Keystone of our social order

· On the other hand, the government will always argue that this law does not infringe on a FR as based on well settled law, this law fits an “ordinary” type of legislation like Williamson v. Lee Optical.

· Second, is there a sufficient justification (end) for the law and is the means (what the law does) sufficiently related to the purpose of the law?  This is the standard of review analysis.  
· Under SS, the law must have a compelling government purpose and the means chosen to serve that purpose must be the least burdensome (most narrowly tailored) means of achieving that compelling purpose.  Under SS, the law is presumed to be unconstitutional and the government has a heavy burden to convince the court that the law has is the least burdensome way to achieve its compelling purpose. We have a stronger chance of succeeding in striking [law] down as unconstitutional if the court uses SS.

· If the court agrees with the government that this law does not infringe on a FR, then the law is only subject to RB.  Under RB, the law needs to have a permissible purpose and there needs to be rational relationship between the means and the purpose.  RB is highly deferential to the government as presumes the law to be constitutional.  The gov’t will have a strong chance of succeeding in the court upholding this law as constitutional.

· Rule

· “Our established method of substantive-due-process analysis has 2 primary features: First, we have regularly observed that the Due Process Clause specially protects those fundamental rights and liberties which are, objectively, “deeply rooted in this Nation’s history and tradition,” and “implicit in the concept of ordered liberty,” such that “neither liberty nor justice would exist if they were sacrificed.”  Second, we have required in substantive-due-process cases a “careful description” of the asserted fundamental liberty interest” See Glucksberg 

· “our laws and tradition afford constitutional protection to personal decision relating to marriage, procreation, contraception, family relationship, child rearing, and education.” See Lawrence

· When court is reviewing/deciding request to expand what asserted right/liberty is a protected FR, must “exercise the utmost care whenever we are asked to break new grounds” See Glucksberg

· “The fundamental liberties protected by [the Due Process Clause of the 14th Amend] include most of the rights enumerated in the BoR. In addition these liberties extend to certain personal choices central to individual dignity and autonomy, including intimate choices that define personal identity and beliefs.” See Obergefell

· “the identification and protection of FR is an enduring part of the judicial duty to interpret the Constitution. That responsibility, however, ‘has not been reduced to any formula.’…it requires courts to exercise reasoned judgment in identifying interests of the person so fundamental that the State must accord them its respect… History and tradition guide and discipline this inquiry but do not set its outer boundaries. That method respects our history and learns from it without allowing the past alone to rule the present.” See Obergefell

· (2) Is there a sufficient justification (end) for the law and is the means (what the law does) sufficiently related to the purpose of the law?

· RB End-Means Analysis

· END (purpose) = permissible as long as Ct can conceive* ANY goal not prohibited by the Constitution

· Court has held that morality as the only purpose for the law is an insufficient purpose by itself to satisfy RB. See Lawrence v. Texas.
· Similarly, Court has held that a law’s purpose must be secular non-religion. If a law’s only purpose for the law is religion, that is not enough. Per Obergefell.

· MEANS (law) = permissible as long as  “rational relationship” to the purpose

· *doesn’t have to be ACTUAL goal

· SS End-Means Analysis

· END (purpose) = must be “COMPELLING” goal not prohibited by the Constitution 

· MEANS (law) = only permissible if “necessary” (least burdensome) way to achieve the purpose
SDP Toolboxes

Toolbox 1 - Gov action infringes an unenumerated FR that is protected from current precedent
· Use this toolbox when the gov action in question is similar to a type of gov action that SCOTUS has already identified as:

· (I) gov action infringing on FR –settled Con Law in 2020 that is subject to SS

· SoR: Strict Scrutiny

· P will argue for SS 

· D will argue how gov satisfy SS 
· Gov has burden to prove law satisfy SS

· Note: do not argue for RB (as D’s counsel) since it is well settled law that gov action of this type triggers SS 

· Strict Scrutiny Test: 

· Does the law further a compelling government purpose?  and

· Is the means chosen to serve that purpose the least burdensome (most narrowly tailored) means of achieving that compelling purpose?

· SS End-Means Analysis

· END (purpose) = must be “COMPELLING” goal not prohibited by the Constitution 

· MEANS (law) = only permissible if “necessary” (least burdensome) way to achieve the purpose

· Exception to the rule as gov is regulating something that is not the economy or “ordinary” legislation” 

· On essay, if encounter gov action infringes on FR, then gov has to justify its infringement by meeting SS ( compare facts given to precedent cases 

· Asking court to follow precedent or distinguish as diff facts

· Carolene Products Footnote 4

· there is no “Carolene Footnote 4 Analysis” – how we use this is a theory that helps explain when SCOTUS will scrutinize a gov action as not presumed to be constitutional

· 3 situations where court will scrutiny, law is not presumed to be constitutional

· prejudice against “discrete and insular minorities”

· legislation within a specific prohibition of the Constitution/BoR

· legislation restricts political process

Cite:

· Lochner era cases: Pierce v. Society of Sisters; Meyer v. State of Nebraska – laws that dictate children’s education is unconstitutional (parent autonomy)
· Loving (SS); Zablocki v. Redhail (SS) – laws that prohibit exercising right to marry is unconstitutional (marriage autonomy FR)
· Moore (SS) – law that limit number of family members that can reside in same unit is unconstitutional (personal choice - family autonomy FR)
· Griswold (SS) – law that prohibit married couple using contraceptive is unconstitutional (reproductive autonomy FR)
· Obergefell (SS?) – laws that prohibit same-sex marriage is unconstitutional (marriage autonomy)
· (II) gov action does not infringe on FR (infringes on non-FR) ( then subject to RB

· Rule: laws regulating the economy and “ordinary” legislation do not infringe upon a fundamental right (ex: laws that regulate business, subject to RB)

· P has burden to prove gov law fails RB

· Rational Basis Test: 

· Does the law further a (any) permissible purpose?  and 

· Is there a (any) rational relationship between the means and the purpose?

· RB End-Means Analysis

· END (purpose) = permissible as long as Ct can conceive* ANY goal not prohibited by the Constitution

· MEANS (law) = permissible as long as  “rational relationship” to the purpose

· *doesn’t have to be ACTUAL goal

· RB+ 

· P need to argue that the gov action is grounded in animus - only 1 case: see Lawrence

· In Lawrence, Justice Kennedy, did not write that there is a FR at stake nor using SS when he strikes Texas law down – he doesn’t give us a reason other than conclusion that law is grounded in animus

· BUT, remember RB+ can only be used by P in a narrow way! So only argue RB+ when can make argument that law is grounded in animus and cite to Lawrence when SCOTUS used RB+ 

· but there, court doesn’t give it’s reason other than its conclusion – hail mary argument as don’t know if court will agree w/ P; if court agree that right should be treated as FR then court could apply for

Cite: 
· Williamson v. Lee Optical (RB) – law that prohibit optician to fit lenses is constitutional
· Michael H (RB) – law that regulate paternity of a man who had an affair with a married woman and got her pregnant is constitutional
· Glucksberg (RB) – law that prohibit physician assisted suicide is constitutional

· Vacco (RB) – law that prohibit assisted suicide is constitutional

· Lawrence (RB+) – laws that prohibit adult consenting adults from exercising personal choice in sexual relationship is unconstitutional

US v. Carolene Products (RB) – law reg food product is constitutional – p. 638
· Gov action: federal law regulating content in food product (ex: filled milk) 
· issue: whether Congress’s Filled Milk Act violate due process of 5th Amend?

· Held: does not violate, it is not for SCOTUS to scrutinize and will only require gov to satisfy RB

· There is a presumption of constitutionality (court does not second-guess) = RB review

· But there is a small number of situations where we will not be deferential – we will scrutinize (heightened scrutiny) ( famous footnote 4 

· Footnote 4 - constitutionality will NOT be presumed when (meaning gov action will not get RB):

· legislation within a specific prohibition of the Constitution (the Bill of Rights)

· not tested ( if law prohibits a right in the first 10 Amends of BoR  

· legislation restricts political process

· not tested ( gov action impedes check on legislature (prevents ppl from voting the bums out)

· prejudice against “discrete and insular minorities” 

· theory underlying why there would be heightened scrutiny when gov regulating “discrete and insular minorities”

· Note: this is the theory underlying Frontiero Factor – using it to argue for why a non-suspect classification should be treated with heightened scrutiny 

· when gov regulating/how its classifying cannot be readily rectify through the political process (i.e. voting) as regulating/classifying a discrete and insular minority that they cannot use political process to protect themselves (majority will likely not willing to protect them)

· ex: Korematsu – law was regulating Japanese-US citizens which was a discrete and insular minority

· “whether prejudice against discrete and insular minorities may be special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry”

Williamson v. Lee Optical (RB) – law regulating fitting lenses is constitutional – P. 640
· This case illustrates how gov defend RB 

· Cite this case that everyday regulation is only subject to RB

· Gov action: Oklahoma law that made it unlawful for optician to fit lenses or duplicate without prescription

· Purpose: protect the eyesight of Oklahoma citizens
· Issue: whether the Oklahoma law (made it unlawful for optician to fit lenses or duplicate without prescription) violate SDP of 14th Amend?

· Held: does not violate

· SOR: RB

· Court’s analysis of RB:

· Gov purpose: protect the eyesight of Oklahoma citizens ( legit purpose

· Even though law doesn’t achieve this legit purpose and the citizens sees this law as needless/wasteful but nonetheless satisfy RB

· “The Oklahoma law may exact a needless, wasteful requirement in many cases. But it is for the legislature, not the courts, to balance the advs and disadvs of the new requirements.”

· “But the law need not be in every respect logically consistent with its aims to be constitutional.  It is enough that there is an evil at hand for correction, and that it might be thought that the particular legislative measure was a rational way to correct it.”

· Court references Lochner (“The day is gone when…”) to state that court does not legislate.  

· “For protection against abuses by legislatures the people must resort to the polls, not to the courts.”

Reproductive Autonomy 
· The Right to Procreate: SCOTUS has held that the right to procreate is a fundamental right and thereby gov’t-imposed involuntary sterilization must meet strict scrutiny

· Initially the Court had rejected this position such as is in…

· Buck v. Bell

· Held: It is constitutional for the State of Virginia to sterilize an 18-year-old woman, pursuant to law that provided for involuntary sterilization of the mentally retarded 

· Recognition of Right to Procreate in…

· Skinner v. Oklahoma (SS) – law unconstitutional
· Gov action: Oklahoma Habitual Criminal Sterilization Act allowed courts to order sterilization of those convicted two or more times for crimes involving “moral turpitude” 

· Held: Oklahoma Habitual Criminal Sterilization Act is unconstitutional

· Rule: Strict Scrutiny – right to procreate is a fundamental right

Griswold v. Connecticut (SS) – law prohibiting married couple from using contraceptive violates SDP – p. 1005

· Takeaway:

· Modern SDP cite this Griswold for Harlan’s concurring opinion p. 1009 ( this is the majority rule

· the idea that “liberty” in 14th Amend protects certain unenumerated FR

· The majority should not infer a new right of privacy from the constitution; rather, the right to use contraception in marriage is supported by the Due Process Clause of the Fourteenth Amendment ( this is majority rule today

· Criticism of majority opinion (do not cite majority):
· Justice Douglas was consciously avoiding substantive due process b/c the BoR is applies to the states through the due process cause of the 14th amendment

· He did not focus on the subject itself but rather on right to privacy of the bedroom from intrusion by the police

· Gov action: Connecticut statute that fines someone who uses medicine to prevent conception and treats someone who assist/counsels to be prosecuted and punished as if he were the principal offender ( law forbids use of contraceptives

· Purpose: discourage people from having affairs

· Issue: whether Connecticut statute (which prohibits someone from using contraceptives and prohibits some who assist/counsels another to use contraceptives) violates SDP?

· Held: Yes, violates SDP (Connecticut did not have that power), Connecticut statute is unconstitutional

· Note: 

· majority opinion, while not overturn, is NOT the precedent (not the doctrinal rule) for how court does SDP analysis 
· he was very concerned about being like the Lochner court in interpreting the “liberty” of the DPC

· majority cites 2 cases from Lochner court that are still good law re. FR to educate one’s children and learning foreign language:

· Pierce v. Society of Sisters – right to educate one’s children as one chooses is made applicable to the states by 14th Amend

· Meyer v. State of Nebraska – right to study the German language in a private school is made applicable to the states by 14th Amend

· Dissenting by Stewart 

· “I think this is an uncommonly silly law…But we are not asked in this case to say whether we think this law is unwise…We are asked to hold that it violates the US Constitution.”
· Dissent by Black – criticizing majority that how can judges decide using such a subjective test (same critics he has for selective incorporation)

Marriage Autonomy 

Loving v. Virginia (SS) – miscegenation laws violates SDP - p. 955

· Gov action: VA’s state miscegenation

· Issue: Whether VA’s state miscegenation law violates SDP?

· Held: yes, violate SDP

· “Freedom to marry has long been recognized as one of the vital personal rights essential to the orderly pursuit of happiness by free men”

· “Marriage is one of the ‘basic civil rights of man’, fundament to our very existence and survival” 

· see Skinner v. State of Oklahoma (law that sterilize ppl violates FR right)

· although Skinner is technically EP case, in name only but for our exam, we can include in our SDP toolbox

· law that sterilizes or prohibits contraceptive for married or unmarried people violates FR and triggers SS

· 14th Amend requires that the freedom of choice to marry not be restricted by invidious racial discriminations

· Note: rmb, there are no absolute rights, so law that regulate marriage (cite Loving) and triggers SS but doesn’t mean that gov can never reg marriage 

Zablocki v. Redhail (SS) – law prevents obtaining marriage license violates SDP – p. 956

· Gov action: Wisconsin law that prevented people from obtaining a marriage license w/o court approval if person had a minor child not in his/her custody for whom there was a court order to pay support (court only granted permission to marry if all custody payments were up to date)

· State’s reasoning: ensure child support was paid for minor children

· Issue: whether Wisconsin law violates SDP?

· Held: yes, violates SDP

· Satisfied compelling purpose prong – providing child support for minor children

· But failed, means-end prong - court found that law was not sufficiently related to that end

· Court also found that there are many alternative ways of ensuring that child support was paid that were less restrictive of the right to marry (ex: garnish wages, civil contempt, criminal prosecution) – could’ve have more narrowly tailored law that had far better fit accomplishing goal

· What this law actually do does a poor job of achieving the goal

Family Autonomy

Pierce v. Society of Sisters – Lochner era case – still good law – p. 995
· right to educate one’s children as one chooses is made applicable to the states by 14th Amend

· Held: State law the requires children to attend public school is unconstitutional
· Rationale: 

· there is no general power the state to standardize its children by forcing them to accept instruction from public teachers only

· Those who nurture him and direct his destiny have the right, couple w/ high duty to recognize and prepare him for his additional obligations

· Yet, parenting decisions are not absolute and can be interfered w/ if necessary to protect a child

Meyer v. State of Nebraska – Lochner era case – still good law – p. 994
· right to study the German language in a private school is made applicable to the states by 14th Amend
· Held: Nebraska state law that prohibits teaching in any language other than English in public schools is unconstitutional 

· Rationale: Parents have right to make decisions for their children

Abortion 

· Takeaways:

· Exception to the rule as settled law that abortion pre-viability is a FR, but, action that infringes on this right is only subject to undue burden test (lower level of scrutiny when compared to SS)

· **Court’s considerations in overruling established precedent (See Planned Parenthood v. Casey)
· Factors: 

· Has the legal rule in the case become “unworkable” (can judges apply it)?

· Has society come to rely on the holding (detrimental reliance)? 

· Has the law changed to make the case obsolete?

· Have facts changed? 
· Note: will not be tested on essay questions
· In Roe v. Wade, court applied SS BUT, in Planned Parenthood v. Casey changed the SoR to undue burden
· Undue Burden Test

· Does the law have the purpose or effect of placing a “substantial obstacle” in the path of a woman seeking an abortion before the fetus attains viability?

Roe v. Wade (SS) – not assigned
· Famous for establishing a trimester framework and incorporating it into a legal standard

· State may prohibit abortions if deemed harm to a woman’s life/health 

· Court does not treat abortion regulation as involving 2 people protected under 14th Amend – the moral question of when life begin is outside the Court’s purview and instead SCOTUS makes a legal decision
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Planned Parenthood v. Casey (undue burden) – not assigned
· Plurality opinion

· Set forth factors court considers in overruling established precedent

· Has the legal rule in the case become “unworkable” (can judges apply it)?

· Has society come to rely on the holding (detrimental reliance)? 

· Has the law changed to make the case obsolete?

· Have facts changed?

· Court saying they would not have agreed with majority in Roe v. Wade but nonetheless reaffirming Wade’s holding that abortion is a FR pre-viability yet modifying Wade:

· In 1st trimester

· Wade held state has no compelling interest

· Casey held state has compelling interests – can regulate abortion at conception if not “undue burden”

· Changed SOR

· Before Casey – infringe on SS

· After Casey – undue burden test

· Undue burden test:

· Does the law have the purpose or effect of placing a “substantial obstacle” in the path of a woman seeking an abortion before the fetus attains viability?

· [image: image4.png]CASEY'S UNDUE BURDEN TEST

Pre-Viability ost-Viabili
“ ing” i in: State “compelling”
State “compelling” interest in: interestin:p g

=maternal health
=potential human life

=maternal health
=potential human life

State may:
State may: prohibit abortions if
regulate abortions starting at conception ﬁaﬁ%?ﬂglﬁisfé?ﬁg:ltﬁr
If not “undue burden” If not “undue burden”
.
fetus = not viable fetus = viable

Conception---—------—----==-------24"-281h pregnancy week__4





Toolbox 2 - How to argue that non-fundamental liberty interests should be treated as a FR

· When gov action/law regulating an interest that is not a protected unenumerated FR based on current precedent

· Cases that help you argue that a type of gov action, which is not currently subject to SS, should be subject to SS

· If court agrees with P that right should be treated as FR, then will apply SS 

· If court does not agree with P, then apply RB

Cite:

· Michael H (RB) – family autonomy (right of man who got married woman pregnant) – not FR
· Moore (SS) – family autonomy (# of family members living in same unit) - recognized non-fundamental interests as FR
· Glucksberg (RB) – physician assisted suicide – not FR
· Vacco (RB) – assisted suicide – not FR
· Lawrence v. TX (RB+) – sexual autonomy (homosexual engage in sexual conduct) – court did not explicitly state it is FR
· Obergefell – sexual autonomy (same sex marriage) – court did not explicitly state it is FR but seem to suggest it is FR
Current Majority Rule:

· Court has discretion over which description of asserted Interest to accept; Consider BUT NOT BOUND BY Palko Tradition & History analysis (selective incorporation test); and court should engage in a precedent-based Reasoned Judgment as to whether interest should be new fundamental right

· protection of non-textual rights requires “careful description of the asserted fundamental liberty interest.”  Glucksberg
· Plaintiff description typically broad (i.e. “parenthood” is a fundamental right) 

· Defendant description typically narrow (i.e. “fatherhood rights of men who have affairs with married women and get them pregnant” is not a fundamental right)

· Note: both P and D need to argue the majority rule (D does not argue the dissenting view)

(rejected) Dissenting View:

· Consider ONLY Palko Tradition & History analysis & Court must adopt narrow description of Asserted Interest 

How to use Toolbox 2 to argue for a new FR? 

· Court has significant discretion in deciding if a fundamental interest should be a new FR

· On exam, if asked us to predict the outcome – we tell her it’s a highly discretionary and a lot depends on which side’s asserted liberty interests the court agrees with
Non-formulaic considerations for arguing how non-fundamental liberty interest should be a FR:

(1) Both plaintiff and defendant argue their view of correct way to DESCRIBE the liberty interest (the non-FR interests you want court to declare is a new FR) infringed by the law

· “part of this rule is the P and D get to argue their view of the correct way to describe the liberty interest infringed by the law.” 

· Requires a “careful description” of the asserted fundamental liberty interest – see Glucksberg

· Court has discretion over which description of asserted Interest to accept but parties get to argue what view of the liberty interests is correct

· How parties describe interests and who wins at this 1st step, has majority influence as to the outcome of this non-formulaic consideration 

· On exam, we have to assert the liberty interests Plaintiff and Defense will argue for (and this liberty interests needs to be “careful description” per Glucksberg)

· If want to assert there is FR – describe interests in a broad way

· If want to assert there is no FR – describe interests in a very narrow way

· Defense will want to argue that what interests Plaintiff wants to asserted as FR, is traditionally treated as “illegal”

· Ex: man who have affair with married woman and get them pregnant

· Ex: same sex
· Plaintiff will wan to argue for broader interests – Parenthood, marriage

· How the liberty interest is defined will affect the rest of the analysis 

· See: Michael H, Moore, Lawrence v. TX, Obgefell 
(2) Apply “history and tradition” (Palko v. CT) test 

· Selective Incorporation Test: whether it is a “principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental” Palko
· Defense argument: narrow description of liberty interests, apply history and tradition (if no facts then tell her – if history show it is outlawed – likely doesn’t pass history/tradition test)

(3) Plaintiff will be sure to note that “history and tradition” test is a “starting point not a stopping point”/defendant will acknowledge this is accurate based on Lawrence v. TX; Obergefell v. Hodges

· “History and tradition are the starting point but not in all cases the ending point of the substantive due process inquiry.” See Lawrence.
· “History and tradition guide and discipline this inquiry but do not set its outer boundaries. That method respects our history and learns from it without allowing the past alone to rule the present” See Obergefell

(4) Plaintiff and defendant will make arguments asking Court to follow or distinguish its substantive due process precedent cases (i.e. Griswold; Moore; etc.) based on whether law infringes on decisional autonomy and/or spatial autonomy in ways similar to the Court’s analysis in prior majority SDP cases

· On exam, this is when we compare facts of exam question to precedents we learned

· See Blackmun Dissent in Bowers 

· See Lawrence v. Texas
· See Griswold

· Decisional autonomy = is the law regulating how you make decisions in your life that the constitution doesn’t allow gov to regulate

· Bowers - Dissent

· “Court…has recognized a privacy interest with reference to certain decisions that are properly for the individual to make.”

· Courts has said in SDP Cases that “we protect those rights[one’s decision autonomy]…b/c they form so central a part of an individual’s life. The concept of privacy embodies the ‘moral fact that a personal belongs to himself and not others nor to society as a whole.’ ”

· “court recognized…that the ability independently to define one’s identity that is central to any concept of ‘liberty’ cannot truly be exercised in a vacuum; we all dependent on the ‘emotional enrichment from close ties with others.’ ”

· “there may be many “right” ways of conducting those relationships, and that much of the richness of a relationship will come from the freedom an individual has to choose from form and nature of these intensely personal bonds”

· “we have recognized that a necessary corollary of giving individuals freedom to choose how to conduct their lives is acceptance of the fact that different individuals will make different choices”

· “our laws and tradition afford constitutional protection to personal decision relating to marriage, procreation, contraception, family relationship, child rearing, and education….”These matters, involving the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by the 14th Amend. At the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life. Beliefs about these matters could not define the attributes of personhood were they formed under compulsion of the State” See Lawrence

· “In addition these liberties extend to certain personal choices central to individual dignity and autonomy, including intimate choices that define personal identity and beliefs” See Obergefell

· Spatial autonomy = Is the fed/state gov regulating places/spaces that the gov shouldn’t be allowed to regulate

· If the gov passed a law that is regulating your bedroom, we have settled precedent court stating that gov has less power to reg as spatial autonomy issue (see Griswold and Lawrence v. TX)

· But, Gov can regulate the middle of the street; not likely to be able to regulate what goes on in people’s bedroom

· If gov passed a law that prohibits 2 consenting adults to be able to have sex in the middle of the street – Gov can regulate

· Bowers - Dissent

· “Court…has recognized a privacy interest with reference to certain places without regard for the particular activities in which the individuals who occupy them are engaged.”

· when gov tries to reg activity that takes place in someone’s bedroom

· “Essence of a 4th Amend violation is…the invasion of his indefeasible right of personal security, personal liberty and private property”

· “The right of the people to be secure in their…houses, expressly guaranteed by 4th Amend is perhaps the most “textual” of the various constitutional provisions that inform our understanding of the right to privacy”

· note: try to not use court’s wording of “right to privacy” but rather “right to autonomy”


(5) Plaintiff will argue that Court can rely on other considerations as Justice Kennedy did in Lawrence and Obergefell cases

· Lawrence:
· Model Penal Code – made clear that did not recommend or provide for criminal penalties for consensual sexual relations conducted in private

· British Parliament recommendation – to repeal laws punishing homosexual conduct

· European Court of Human Rights – considered a case with facts parallel to Bowers and Lawrence and held that laws prohibiting sexual conduct was invalid under European Convention of Human Rights

· Also increase in # of states that don’t have laws prohibiting homosexual conduct; decreasing number of states enforcing laws against homosexual conduct (pattern of nonenforcement)

· Obergefell:

· “4 principles and traditions to be discussed demonstrate that the reasons marriage is fundamental under the Constitution apply with equal force to same-sex couple” 

· 1 – right to personal choice regarding marriage is inherent in the concept of individual autonomy

· 2 – right to marry is fundamental b/c it supports a 2-person union unlike any other in its importance to the committed individuals

· 3 - right to marry is fundamental b/c safeguards children and families and thus draws meaning from related rights of childrearing, procreation and education 

· 4 - Keystone of our social order
Family Autonomy

Michael H. v. Gerald D. (RB) Law regulating paternity of father is constitutional – p. 983
· Plurality opinion – not doctrinal rule
· teaches us how court will treat non-fundamental interests as a FR

· important parts of this plurality opinion about explaining current SDP majority rule

· p. 985 II 

· “it is an established part of our constitutional jurisprudence that the term “liberty” in the DPC extends beyond freedom from physical restraint.”

· “without that core textual meaning as a limitation” ( saying that there is more than one source of meaning other than the text

· “In an attempt to limit and guide interpretation of the Clause, we have insisted not merely that the interest denominated as a “liberty” be fundamental…, but also that it be an interest traditionally protected by our society…Our cases reflect “continual insistence upon respect for the teachings of history [and] solid recognition of the basic values that underlie our society…”…This insistence that the asserted liberty interest be rooted in history and tradition is evidence, as elsewhere, in our cases according constitutional protection to certain parental rights.”

· Gov action: CA law that deems the husband to be the parent of the child

· Issue: whether the gov action infringes on SDP?

· Held: No, does not violate - constitutional

· What distinguishes the majority and the dissent is that majority and dissent described the asserted liberty interests differently – and then they disagree as to whether it is a FR

· Liberty interests – can the biological father claim paternity over the child who lives with the mother and her husband?

· Majority – not a FR - man who have affair with married woman and get them pregnant

· Dissent – it is a FR – parenthood 

· Non-formulaic considerations for arguing non-fundamental liberty interests should be a FR:

· #1 - Both plaintiff and defendant argue their view of correct way to DESCRIBE the liberty interest infringed by the law 

· Majority – liberty interests = right of a man who had an affair with a married woman and got her pregnant ~ likely fail Palko test

· Brennan Dissent 988 – liberty interests = “parenthood” ( parenthood has been long protected in history (what Michael H want) ~ likely pass Palko test

· #2 Apply “history and tradition” (Palko v. CT) test 

· Scalia says history / law protects martial relationship against affairs – fails Palko test – since liberty interests defined narrowly 
· Footnote 6 - Scalia says court no longer has discretion about which side’s liberty interests to accept – as the liberty interest is described in the way that is the most narrow

· p. 986 ( Biden asks Robert’s view of this Footnote 6 at Robert’s confirmation hearing (Biden wants to know if Robert sides with Scalia or not)

Moore v. City of East Cleveland (SS) – law that limit the number of family members that can live in same unit is unconstitutional – p. 990
· Plurality opinion
· Case illustrates decision autonomy

· Gov action: Cleveland city ordinance that limits occupancy of a dwelling unit to members of a single family (but the ordinance’s definition of a ‘family’ is unusual and complicated – recognize ‘family’ in only a few categories)

· Purpose: prevent overcrowding, minimize traffic and parking congestion, and avoiding an undue financial burden on East Cleveland’s school system ( court agrees that these are legitimate purpose but law serves them marginally at best
· Ordinance made it illegal for Moore to reside with 2 grandsons

· Issue: whether the city zoning ordinance violates SDP?

· Held: Yes, violates SDP as law infringes on FR – freedom of personal choice 

· “this Court has long recognized that freedom of personal choice in matters of marriage and family life is one of the liberties protected by the Due Process Clause of the 14th Amend…But when gov intrudes on choices concerning family living arrangements, this Court must examine carefully the importance of the governmental interests advanced and the extend to which they are served by the challenged regulation” P. 991

· Non-formulaic considerations for arguing non-fundamental liberty interests should be a FR:

· #2. Palko Test
· p. 992 “Our decisions establish that the Constitution protects the sanctity of the family precisely b/c the institution of the family is deeply rooted in this Nation’s history and tradition”

· # 4. Plaintiff and defendant will make arguments asking Court to follow or distinguish its substantive due process precedent cases (i.e. Griswold; Moore; etc.) based on whether law infringes on decisional autonomy and/or spatial autonomy in ways similar to the Court’s analysis in prior majority SDP cases

· Court looked at its precedents and rely on reason/judgment to see make a determination whether the law court is asking to treat to infringe from FR – are there cases that warrant being follow

· Court distinguishes facts from Village of Belle Terre case

· In Belle Terre, ordinance was regulating unrelated ppl living together under 1 household (court upheld ordinance)

· here, the law seeks to “regulate occupancy of its housing by slicing deeply into the family itself…makes a crime of a grandmother’s choice to live with her grandson”
Medical Autonomy

Washington v. Glucksberg (RB) – law prohibiting physician assisted suicide is constitutional - p. 1077

· Cite to Glucksberg for modern SDP rule:
· P. 1078:

· “Our established method of substantive-due-process analysis has 2 primary features: First, we have regularly observed that the Due Process Clause specially protects those fundamental rights and liberties which are, objectively, “deeply rooted in this Nation’s history and tradition,” and “implicit in the concept of ordered liberty,” such that “neither liberty nor justice would exist if they were sacrificed.”  Second, we have required in substantive-due-process cases a “careful description” of the asserted fundamental liberty interest”

· When court is reviewing/deciding request to expand what asserted right/liberty is a protected FR, must “exercise the utmost care whenever we are asked to break new grounds”

· Gov action: Washington law makes it illegal to assist in suicide 

· Purpose: protect and preserve all human life

· Issue: whether the Washington law that makes it illegal to assist in suicide violates SDP?

· Held: no, does not violate; constitutional

· unanimous decision to uphold state law prohibiting physician-assisted suicide; but Justices split 5-4 on rationale
· (I) Is liberty interest (personal choice of assisted suicide) a FR? No, not FR

· #1 Liberty interests:

· Plaintiff assert the liberty interest is personal choice by a mentally competent, terminally ill adult to commit physician-assisted suicide 

· Gov will argue that it is simply assisted suicide

· Fails Palko test

· Always a crime to assist a suicide (in almost every state) reflects states’ commitment to protecting and preserving all human life

· Recently, reexamined and generally reaffirmed states’ assisted-suicide bans by voters and legislators – history/tradition has been affirmed recently 
· Court stops at Palko test in determining if liberty interests is a FR or not 

· Note: we do NOT have any medical autonomy cases that clearly states that we have medical autonomy right BUT, there is a case about medical battery

· Court references and distinguish Cruzan 

· In Cruzan, court assumes that law that force something into your body triggers SS as it is equal to medial battery

· But differs from assisted suicide 

· (II) RB applied b/c law does not infringe on FR – “Washington’s assisted-suicide ban be rationally related to the legitimate government interests”

· (1) legitimate purpose?  Yes
· Here, purpose of preserving human life is a legit gov purpose 

· “Washington has an “unqualified interest in the preservation of human life.”

· (2) means-end = rationally related? Yes
· Here, assisted suicide ban advances/achieves this legit purpose – “Washington’s ban on assisted suicide is at least reasonably related to their promotion and protection” 

· Concurring – they leave open the possibility that if someone brought a case challenging a law prohibiting physician assisted suicide but focused on assertion that people had asserted liberty interests in avoid dying in pain (pain management – even if pain drug speeds up death), then possible rule differently in those cases

Vacco v. Quill (RB) –law that prohibit assisted suicide is constitutional p. 1082

· Decided same day as Glucksberg 

· Facts: terminally ill patients challenge NY law that prohibiting assisted suicide 

· Issue: whether NY law (prohibits assisted suicide) violates EPC?

· Held: no, does not violate

· Analysis

· NY law does not infringe from FR or involve suspect classification – “these laws are therefore entitled to a “strong presumption of validity””

· Court believes that there is a difference between assisted suicide and withdrawing life-sustaining treatment 

· When die from withdrawing life-support, die from underlying fatal disease; whereas when die from assisted suicide, die from medicine giving by doctor 

· When doctor who withdraws/honor patient’s refuse of life-support treatment, doctor is respecting patient’s wishes in doing useless and futile things when patient does not benefit from it – intent is to honor patient’s wish; patient’s intent is not necessarily to die

· When doctor assist a suicide, doctor’s intent is for the patient to die and patient’s intent is to die

Sexual Autonomy

Bowers v. Hardwick (counter precedent - overruled by Lawrence) – Handout

· Takeaway:

· What the case was about

· Georgia law that prohibited sodomy but law did not limit to homosexual 

· Majority interpreted liberty interests as homosexual sodomy right and held law is constitutional as not a FR

· Powell’s concurring was the deciding vote

· Overruled by Lawrence

· Majority’s reason in Bowers

· Only relied on history/tradition - fails Palko test b/c of the history criminalizing sodomy it’s obvious that history does not confer FR to homosexual engaging in sodomy (the end)
· Know Dissenting Blackburn opinion – how to argue non-fundamental interests should be treated as FR

· Facts: Hardwick was arrested for engaging in homosexual activity in his bedroom. Police officer came to the apartment on a totally unrelated matter. Police officer states to have witnessed the homosexual activity and arrested Hardwick for violating the Georgia sodomy law.
· Gov action: Georgia law that makes it illegal for individuals to engage in a sex act that involves anal/oral sex 

· Georgia law does not state that law only applicable to homosexual 

· Purpose: promote morality 

· Issue: whether a Georgia law that makes it illegal for individuals to engage in sodomy violates SDP?

· Held: No, does not violate

· Majority: 

· Liberty interest = right of homosexuals to engage in sodomy

· Fails history/tradition test = not FR = law constitutional
· Dissent (Blackmun) (SS) – guide how to argue non-fundamental interest should be FR:

· #1 liberty interests

· Defendant (Majority) – right of homosexuals to engage in sodomy (p. 30)
· Plaintiff (Blackmun dissent) – right for individuals to decide for themselves whether to engage in particular forms of consensual sexual activity (p. 33)
· #2. Palko Test
· When liberty interest is about an individual’s decision and spatial autonomy, “our cases long have recognized that the Constitution embodies a promise that a certain private sphere of individual liberty will be kept largely beyond the reach of gov”

· #4 whether law infringes on decisional autonomy and/or spatial autonomy
· Decisional autonomy

· “Court…has recognized a privacy interest with reference to certain decisions that are properly for the individual to make.”

· Courts has said in SDP Cases that “we protect those rights[one’s decision autonomy]…b/c they form so central a part of an individual’s life. The concept of privacy embodies the ‘moral fact that a personal belongs to himself and not others nor to society as a whole.’ ”

· “court recognized…that the ability independently to define one’s identity that is central to any concept of ‘liberty’ cannot truly be exercised in a vacuum; we all dependent on the ‘emotional enrichment from close ties with others.’ ”

· “there may be many “right” ways of conducting those relationships, and that much of the richness of a relationship will come from the freedom an individual has to choose from form and nature of these intensely personal bonds”

· “we have recognized that a necessary corollary of giving individuals freedom to choose how to conduct their lives is acceptance of the fact that different individuals will make different choices”

· spatial autonomy

· “Court…has recognized a privacy interest with reference to certain places without regard for the particular activities in which the individuals who occupy them are engaged.”

· when gov tries to reg activity that takes place in someone’s bedroom

· “Essence of a 4th Amend violation is…the invasion of his indefeasible right of personal security, personal liberty and private property”

· “The right of the people to be secure in their…houses, expressly guaranteed by 4th Amend is perhaps the most “textual” of the various constitutional provisions that inform our understanding of the right to privacy”

· SOR: apply SS - Gov needs to have a non-religious justification for the law

Lawrence v. TX (RB+) - laws that prohibit 2 consenting adults deciding to engage in sexual activity is unconstitutional – handout
· Takeaway: 
· RB+ case but Kennedy did not explain why nor explicitly articulate that a FR was at stake (doesn’t say that sexual intimacy is a FR)
· But justice Kennedy in Obergefell does see to suggest we have a FR to sexual intimacy autonomy
· Cite O’Connor Concurring for RB+

· Overrules Bowers

· Morality is a law’s only purpose, not sufficient to pass legitimate purpose

· Immorality is not a sufficient reason for upholding a law prohibiting the practice

· Scalia’s dissent criticize majority opinion for not providing its reasoning when applying RB in this case and why P wins 

· Facts: police entered Lawrence’s apartment and caught him engaging in sexual conduct with another man. Convicted of violated TX statute

· Gov action: TX statute (TX Penal Code) that makes it a crime for 2 persons of the same sex to engaged in certain sexual conducts 

· Gov’s asserted purpose: promote morality

· Issue: Whether TX statute violates SDP?

· Held: Yes, violates SDP; unconstitutional
· “The petitioners are entitled to respect for their private lives. The State cannot demean their existence or control their destiny by making their private sexual conduct a crime.”

· Reasoning

· #3“History and tradition are the starting point but not in all cases the ending point of the substantive due process inquiry.” P. 46

· Although history showed illegal to engage in sodomy, but laws and traditions in the past half century show that there is an emerging awareness that liberty gives substantial protection to adult persons in deciding how to conduct their private lives in matters pertaining to sex

· Even if no long history of protecting the asserted liberty interests, it doesn’t mean you lose 

· #5 other considerations Kennedy relies on 

· Model Penal Code – made clear that did not recommend or provide for criminal penalties for consensual sexual relations conducted in private

· British Parliament recommendation – to repeal laws punishing homosexual conduct

· European Court of Human Rights – considered a case with facts parallel to Bowers and Lawrence and held that laws prohibiting sexual conduct was invalid under European Convention of Human Rights

· Also increase in # of states that don’t have laws prohibiting homosexual conduct; decreasing number of states enforcing laws against homosexual conduct (pattern of nonenforcement)
· Argues that law demeans homosexual

· Such laws enforce stigma 

· If a person is convicted then registered as such in several states, which affects the individual’s ability to find a job, etc.

· #4 decision autonomy 
· “It suffices for us to acknowledge that adults may choose to enter upon this relationship in the confines of their homes and their own private lives and still retain their dignity as free persons. When sexuality finds overt expression in intimate conduct with another person, the conduct can be but one element in a personal bond that is more enduring. The liberty protected by the Constitution allows homosexual persons the right to make this choice.” P. 44
· “The Casey decision again confirmed that our laws and tradition afford constitutional protection to personal decision relating to marriage, procreation, contraception, family relationship, child rearing, and education….”These matters, involving the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by the 14th Amend. At the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life. Beliefs about these matters could not define the attributes of personhood were they formed under compulsion of the State.” P. 47
· Reason for overturning Bowers/Precedent – page 48

· “doctrine of stare decisis is essential…it is not, however, an inexorable command.  In Casey we noted that when a court is asked to overrule a precedent recognizing a constitutional liberty interest, individual or societal reliance on the existence of that liberty cautions with particular strength against reversing course.”

· “Bowers, however, has not induced detrimental reliance comparable to some instances where recognized individual rights are involved. Indeed there is no individual or societal reliance on Bowers of the sort that could counsel against overturning its holding once there are compelling reasons to do so. Bowers itself causes uncertainty, for the precedents before and after its issuance contradict its central holding...The rationale of Bowers does not withstand careful analysis”
· Court says Bowers’ court got the history wrong (tradition & history is wrongly decided) as no history prohibiting homosexual sodomy
· Legal doctrine is unworkable – b/c now, immorality alone is not sufficient purpose 
· O’Connor Concurring – violates EPC (RB+) ( cite for RB+

· “We have consistently held, however, that some objectives, such as “a bare...desire to harm a politically unpopular group,” are not legitimate state interests…When a law exhibits such a desire to harm a politically unpopular group, we have applied a more searching form of a rational basis review to strike down such laws under the EPC” ( RB+

· “Whether…moral disapproval is a legitimate state interest…it is not. Moral disapproval of this group, like a bare desire to harm the group, is an interest that is insufficient to satisfy rational basis review under EPC. Moral disapproval of a group cannot be a legitimate gov interest under EPC” 

· TX’s invocation of moral disapproval as a legit state interests proves nothing more than TX’s desire to criminalize homosexual sodomy

· TX so rarely enforces its sodomy laws as applied to private, consensual acts, law serves more as a stmt of dislike and disapproval against homosexuals than as a tool to stop criminal behavior…TX sodomy law ‘raises the inevitable inference that the disadv imposed is born of animosity toward the class of persons affected.”
· But the State cannot single out one identifiable class of citizens for punishment that does not apply to everyone else, with moral disapproval as the only asserted state interest for the law 

· “We have been most likely to apply rational basis review to hold a law unconstitutional under EPC where, as here, the challenged legislation inhibits personal relationships”

· Scalia Dissent

· Majority overturned TX statute using RB test but majority does not discuss FR

· “today’s opinion has no relevance to its actual holding – that the TX statute furthers no legit state interest which can justify its application to petitioners under RB review…nowhere does the Court’s opinion declare that homosexual sodomy is a “fundamental right” under DPC; nor does it subject the TX law to the standard of review that would be appropriate (SS) if homosexual sodomy were a FR”

· Majority is hypocrites when using Casey factors to overturn Bower but did not use those same factors to overturn Row in Casey

Obergefell – laws that ban same-sex marriage is unconstitutional

· Takeaway:

· Kennedy does not expressly state that same sex marriage is a FR, he only goes so far to state the marriage has evolved over time and still fundamental
· Kennedy says that you need to have a secular non-religious purpose for passing the law – morality alone is not sufficient legit purpose
· Assessing constitutionality of state laws that ban same-sex marriage – violate both SDP and EPC

· But court’s conclusion that law violates EPC is conclusory 

· court does not discuss Frontiero Factor to analyze law under EPC which subject to heightened scrutiny
· Kennedy seems to say sexual autonomy is a fundamental right, even though he did not explicitly say so in Lawrence  - can say on exam “there’s a fundamental right to sexual autonomy in the privacy of one’s home; see Obergefell” ( P can argue for SS; D can argue this is just dicta
· Facts: Petitioners are 14 same-sex couples from Michigan, Kentucky, Ohio and Tennessee asking court to find that same sex marriage is lawful

· Gov action: state laws that prohibit same sex marriage

· Issue: whether law banning same sex marriage violate DPC?

· Held: Yes, violates SDP 

· “holds that same-sex couples may exercise the fundamental right to marry in all States.”

· Modern SDP:

· “The fundamental liberties protected by [the Due Process Clause of the 14th Amend] include most of the rights enumerated in the BoR. In addition these liberties extend to certain personal choices central to individual dignity and autonomy, including intimate choices that define personal identity and beliefs.”

· “the identification and protection of FR is an enduring part of the judicial duty to interpret the Constitution. That responsibility, however, ‘has not been reduced to any formula.’…it requires courts to exercise reasoned judgment in identifying interests of the person so fundamental that the State must accord them its respect… History and tradition guide and discipline this inquiry but do not set its outer boundaries. That method respects our history and learns from it without allowing the past alone to rule the present.”

· #1 liberty interest asserted by P and D

· Plaintiff assert right to marry as the liberty interest 

· Defendant assert that liberty interests is a new and nonexistent “right to same-sex marriage”

· Court agrees with P 

· cites Loving and Zablocki – these cases inquired about the right to marry in its comprehensive form – was there sufficient justification for excluding the relevant class from the right to marry

· Loving – did not ask for right to interracial marriage 

· Zablocki – did not ask about right to fathers with unpaid child support duties to marry

· #2 Apply “history and tradition” (Palko v. CT) test

· “History and tradition guide and discipline this inquiry but do not set its outer boundaries. That method respects our history and learns from it without allowing the past alone to rule the present.”

· “Marriage is sacred…is essential to our most profound hopes and aspirations” p. 60
· “The ancient origins of marriage confirm its centrality, but it has not stood in isolation from developments in law and society. The history of marriage is one of both continuity and change…has evolved over time” p. 61
· Although history and tradition shows that homosexuality was deemed an illness and remained a crime in many States, but recent years show that people are more aware that homosexuality is a “normal expression of human sexuality and immutable” 

· See changes in political sphere and judicial sphere (striking down laws that makes it a crime to be homosexual)

· but court recognize that history is a starting point but not a stopping point 

· #4 decisional autonomy and/or spatial autonomy 

· “In addition these liberties extend to certain personal choices central to individual dignity and autonomy, including intimate choices that define personal identity and beliefs” p. 64
· #5 other considerations – pg. 65
· “4 principles and traditions to be discussed demonstrate that the reasons marriage is fundamental under the Constitution apply with equal force to same-sex couple” 
· 1 – right to personal choice regarding marriage is inherent in the concept of individual autonomy
· 2 – right to marry is fundamental b/c it supports a 2-person union unlike any other in its importance to the committed individuals
· 3 - right to marry is fundamental b/c safeguards children and families and thus draws meaning from related rights of childrearing, procreation and education 
· Just like heterosexual couples in a marriage, same-sex couples provide loving and nurturing homes for their children – create loving, supportive families

· If make it a crime for same-sex couples, their children suffer the stigma of knowing their families are somehow lesser, suffer material costs of being raised by unmarried parents – harm and humiliate the children of same-sex couples

· 4 - Keystone of our social order
· Just as couples vows to support each other, so does society pledge to support the couple – offer symbolic recognition and material benefits to protect and nourish the union

· Ex of benefits conferred on married couple: taxation, inheritance, property rules, rules of succession, spousal privileges in the law of evidence ,hospital access, medical decision making authority, adoption rights,…

· There is no difference between same- and opposite-sex couples – to make this difference demeas gays and lesbians 

· Pg 68

· “Yet while that approach may have been appropriate for the asserted right there involved (physician-assisted suicide), it is inconsistent with the approach this Court has used in discussing other fundamental rights, including marriage and [sexual] intimacy”

· Prof KWF thinks there is an understanding that there is a FR of sexual intimacy and this is where that might come from (She asked us to insert “sexual” in front of intimacy”)

· BUT, this is not a case saying that laws classify based on sexual orientation triggers heightened scrutiny

· Prof thinks court’s EPC conclusion (law violates EPC) is conclusory

· court does not discuss Frontiero Factor to analyze law under EPC which subject to heightened scrutiny

· Prof thinks that some justices willing to analyze using Frontiero Factor; some justices willing to analyze that this law infringes on FR and triggers SS
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