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I. Federal Judicial Power
a. Structure of the U.S. Constitution

i. Original Constitution

1. Article 1

a. Creates the legislative branch

b. Defines the method through which a measure may be enacted into law

c. Enumerates the powers vested in the national government

i. Tax & Spend (general welfare & common defense)

ii. Commerce

iii. Powers over War

iv. Necessary & Proper Clause

d. Imposes certain limits on the exercise of governmental power

i. Habeas Corpus (etc.)

ii. Protection of slavery

2. Article II

a. Creates the office of the President of the United States

i. Method of Election

ii. Term of Office

iii. Succession

iv. Impeachment

b. Defines the powers of the President

i. Vesting Clause (all executive powers)

ii. Commander-in-Chief

iii. Pardons

iv. Treaties & Appointments (shared with Senate)

v. Receive Ambassadors

vi. Take care that the laws be faithfully executed

3. Article III

a. Creates the Supreme Court

i. Defines Court’s Original and Appellate Jurisdiction

ii. Exceptions Clause (Appellate)

b. Provides for the creation of a federal judiciary (power to Congress)

c. Vests the judicial branch with jurisdiction over certain “cases” and “controversies”

i. Federal Question, Diversity, etc.

4. Article IV

a. Full Faith & Credit

b. Interstate Privileges & Immunities

i. Section 2 protects out-of-staters from discrimination

c. Interstate rendition of fugitives

d. Rendition of Enslaved Persons to Slavers

e. Admission of New States

f. Congressional Power over territory and property belonging to the US

g. Guaranty Clause

5. Article V

a. Amendment Process

i. Proposed by Congress (2/3 of each House)

ii. Convention (on petition of 2/3 of the states)

iii. Prohibited any amendments to end trade of slaves until 1808

iv. State equality on suffrage in Senate guaranteed

6. Article VI

a. Acceptance of previously incurred debts

b. Supremacy Clause

i. “This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every States shall be bound thereby, any Thing in the Constitution or Laws of and State to the Contrary notwithstanding.”

c. Oath of office (no religious test)

7. Article VII

a. Ratification Process

i. 9 states ratified by 1788

ii. All 13 states ratified by 1790

ii. Bill of Rights

1. 1st Amendment – protection of speech and religion
a. “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.”
2. 2nd Amendment – right to bear firearms
a. “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”
3. 3rd Amendment – ban on citizens being forced to quarter soldiers
a. “No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in time of war, but in a manner to be prescribed by law.”
4. 4th Amendment – ban on unreasonable search & seizure

a. “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
5. 5th Amendment – due process, takings clause

a. “No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.”
6. 6th Amendment – speedy trial, impartial jury

a. “In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.”
7. 7th Amendment – civil jury

a. “In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.”
8. 8th Amendment – bail, cruel & unusual punishment

a. “Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.”

9. 9th Amendment – unenumerated rights
a. “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.”
10. 10th Amendment – reserved powers – federalism

a. “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”
iii. Post-Civil War Amendments (13th, 14th, 15th)

1. 13th Amendment – prohibits slavery
a. Section 1 - Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.
b. Section 2- Congress shall have power to enforce this article by appropriate legislation.
2. 14th Amendment – citizenship, due process, equal protection, privileges or immunities (protects all citizens’ (very limited set of) rights of national citizenship)

a. Section 1 - All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the state wherein they reside. No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
b. Section 2 - Representatives shall be apportioned among the several states according to their respective numbers, counting the whole number of persons in each state, excluding Indians not taxed. But when the right to vote at any election for the choice of electors for President and Vice President of the United States, Representatives in Congress, the executive and judicial officers of a state, or the members of the legislature thereof, is denied to any of the male inhabitants of such state, being twenty-one years of age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or other crime, the basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole number of male citizens twenty-one years of age in such state.
c. Section 3 - No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or hold any office, civil or military, under the United States, or under any state, who, having previously taken an oath, as a member of Congress, or as an officer of the United States, or as a member of any state legislature, or as an executive or judicial officer of any state, to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability.
d. Section 4 - The validity of the public debt of the United States, authorized by law, including debts incurred for payment of pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United States nor any state shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the United States, or any claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void.
e. Section 5- The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.
3. 15th Amendment – race/vote

iv. Amendments 16 – 27

1. 17th Amendment – direct election of Senators

2. 19th Amendment – sex/vote

3. 25th Amendment – Presidential succession

4. 26th Amendment – age/vote

v. US Constitution performs 4 major functions

1. Establishes the federal government and its 3 branches

2. Divides power (separation of powers)

a. Separation of powers to avoid tyranny

b. No branch can act in isolation, need at least 2 to act in concert which helps protect individual liberties

c. Inverse it is makes it difficult for the federal government to act.

i. This inefficacy of quickly passing laws was intended by framers

3. Determines the relationship between the federal and state governments (federalism)

4. Limits government power (protection of individual rights)

a. Federal government has very limited and delineated powers

i. The three branches can only act within powers delineated to them by the Constitution

ii. No broad federal policing powers

iii. Must show the power asserting is within the scope of the power the Constitution granted 

b. Limits on Power of Federal Government

i. Bill of Rights (1-10 Amendments)

ii. 5th Amendment Due Process Clause (includes non-textual equal protection clause)

iii. 5th Amendment Takings Clause

iv. 1st Amendment

c. State governments don’t need to show they have specific delineated powers in the US Constitution

i. 14th Amendment Due Process Clause selectively incorporated the Bill of Rights to apply to the states

ii. Though they need not show a specific delineation of powers they still cannot violate the US Constitution 

d. Limits on Power of State Government
i. 14th Amendment Due Process Clause

ii. 14th Amendment Equal Protection Clause

iii. Article I Section 10 Contracts Clause

iv. States have general police powers

5. No absolute powers and no absolute rights under the constitution.

b. Authority for Judicial Review of Federal Executive and Legislative Acts

i. Power of Judicial Review over Executive and Legislative actions established by Marbury v. Madison

1. Judicial Review is the power of the Supreme Court to strike down a law that is Unconstitutional

a. Not expressly delineated in Article III of the Constitution

b. Idea of judicial review had already been conceived and discussed by the framers but codified through this opinion

2. Without Judicial review Congress would have unlimited power to pass laws that contradicted or were inconsistent with the Constitution.

3. Supreme Court has power to decide all cases and controversies. Court can rule when law passed by Congress is inconsistent with the Constitution.

4. Constitution has several pages that specifically limit the powers of Congress.

5. Supremacy Clause – Constitution is the supreme law of the land. “A law repugnant to the constitution is void”

6. “It is emphatically the province and duty of the judicial department to say what the law is.  Those who apply the rule to particular cases, must of necessity expound and interpret that rule.  If two laws conflict with each other, the courts must decide on the operation of each.”
ii. Marbury v. Madison

1. Facts: After Jefferson elected Adams made a series of midnight appointment of Justices of the Peace. Marbury one of the Justice commissioned, suing to have Madison (Secretary of State) grant him his commission.  

2. Issue: Whether the 1789 federal law gives the Supreme Court power to issues writ of mandamus (order of the court compelling a government officer to perform a duty) to the Secretary of State? Whether the 1789 law conflicts with Article III of the US Constitution?
3. Court says rule of when an act of the executive branch is constitutional depends on whether the executive action is discretionary/political. Political Question Doctrine. 

4. Holdings: 
a. Supreme Court has judicial review over acts of the Executive Branch. (Failure to delivery Marbury’s commission was unconstitutional.)

b. Supreme Court has judicial review over act of the Legislative Branch (declares the Judiciary Act of 1789 unconstitutional)

c. Congress cannot expand the original jurisdiction of the Supreme Court (based on interpretation of Article III of the Constitution)
c. Power of Judicial Review of State Legislative and Executive Acts

i. Martin v. Hunter’s Lessee

1. Facts: Martin and Hunter both claimed right to land. Martin claimed title based on a land deed from the British. Hunter said the land hand been reclaimed by Virginia before the treaty went into effect recognizing British land grants/ownership. 

2. Rationale: 

a. There would be no job for the Supreme Court if the lower federal courts had never been created so it is inferred that the Supreme Court has the power to review state court decisions.

b. State judges could be prejudice in favor of their own states so decisions should be reviewable by federal courts.

c. States courts interpreting federal law need to have uniformity between states so decisions need to be reviewable by the Supreme Court. 

ii. Cohens v. Virginia

1. Facts: Two brothers convicted in Virginia of selling D.C. lottery tickets in violation of Virginia Law.

2. Holding: Supreme Court reaffirmed the constitutionality of Section 25 of the Judiciary Act and the authority of the Supreme Court to review state court judgments. Court also declared that criminal defendants could seek Supreme Court review when they claimed their conviction had violated the Constitution.

iii. Cooper v. Aaron

1. Supreme Court has power to review state executive and legislative acts. 

2. Court relies on the power of the executive branch (President) to enforce the decision. (Eisenhower sent in troops to enforce desegregation of the school)

iv. D.C. v. Heller

1. Only case where Supreme Court interprets the Constitution based on originalism

2. Prior to the decision the 2nd Amendment was considered settled law. Only way a person could have a 2nd Amendment claim was if they had been deprived access to a firearm in the context of state militia duty. 

3. 2nd Amendment

a. “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”

4. Issue: Does the D.C. gun regulation violate the Constitution?

5. Holding:

a. Protects individuals right to bear arms.

b. Can keep a handgun in your home for self-defense.

c. Can have handguns for the purpose of hunting.

d. No standard of review was set. 2nd Amendment supporters had pushed for strict scrutiny, but the court doesn’t set a standard of review just says it is no longer rational basis review.

e. Right secured by the 2nd Amendment is not unlimited.

i. Felons and mentally ill still cannot own firearms

ii. Can regulate in sensitive places like schools and government buildings. 

d. Justiciability Limits

i. Justiciability – when the court decides it has the power to decide. When a issue deemed non-justiciable then cannot be heard by the court.

1. Supreme Court says Article III only gives it the power to decide cases and controversies. Courts have limited power of judicial review. 

2. Justiciability limits are self-imposed, judge made rules about what the Court can and cannot do.

ii. Prohibition Against Advisory Opinions

1. Supreme Court won’t answer speculative questions. Won’t issue advisory opinions. 
2. Must be an actual dispute between adverse litigants.

3. In order for a case to be justiciable and not an advisory opinion, there must be a substantial likelihood that a federal court decision in favor of a claimant will bring about some change or have some effect. 

4. Supreme Court has said that declaratory judgments are justiciable so long as they meet the requirements for judicial review. 

iii. Standing – Is it the right plaintiff? Whether a specific person is the proper party to bring a matter to the court for adjudication. (Basic Constitutional requirements of standing Allen v. Right)
1. Injury – must be a concrete, particularized and legally cognizable harm to the plaintiff.

2. Traceable (Causation) – plaintiff’s injury must be fairly traceable to action taken by the defendant.
3. Redressability – the relief sough (e.g. damages, injunction) must alleviate plaintiff’s injury and must be tied to the remedy sought.
4. Absence of any of the above elements means it is not a case or controversy. 

5. Two major prudential standings principles, which may be overridden by Congress via statute:

a. A party generally may assert only his or her rights and cannot raise claims of third parties not before the court.

b. A plaintiff may not sue as a taxpayer who shares a grievance in common with all other taxpayers. 

6. Prohibition Against Third Party Standing

a. General Rule: party has standing to assert its own rights

b. EXCEPTION: Practical hindrance against third party asserting own right + special relationship (Singleton v. Wulff); no clear definitive test for what is a sufficient relationship.  

iv. Ripeness – plaintiff may not present a premature case or controversy, often a consideration of when the Court may rule on the constitutionality of a law before it is enforced against the plaintiff (Poe v. Ullman, Abbott Labs)
1. Seeks to separate matters that are premature for review because the injury is speculative and may never occur, from those cases that are appropriate for federal court action. 

2. In order for a case to be ripe, plaintiff must show that review is not premature, that is, plaintiff must demonstrate that a harm has occurred or will immediately occur. (overlaps with the injury requirement of standing)

3. Ripeness usually used to ask: When may a party seek pre-enforcement review of a statute or regulation.

a. There is an unfairness in requiring a person to violate a law in order to challenge it.

b. A primary purpose of the Declaratory Judgment Act was to permit people to avoid having to refrain and obey an unconstitutional law or to commit a crime in order to have a statute or regulation reviewed. 

v. Mootness – plaintiff must present a live controversy, an on-going injury at all stages of litigation. If anything occurs while a lawsuit is pending to end plaintiff’s injury then the case is dismissed as moot. 
1. Applied by the Supreme Court in a less strict manner than other justiciability doctrines. 

2. EXCEPTIONS:

a. Capable of Repetition Yet Evading Review – applies to fact of short duration and that are capable of repetition as to the plaintiff (Roe v. Wade; Moore v. Ogilvie)

b. Voluntary Cessation (Friends of Earth v. Laidlaw) – A case is not dismissed as moot if the defendant voluntarily ceases the allegedly improper behavior but is free to return to it at any time. 
c. Class Actions (Parole Comm’n v. Geraghty) – Supreme court has held that a properly filed class action lawsuit may continue even if the named plaintiff’s claims are rendered moot. The Court reasoned that the class of unnamed persons described in the certification acquired a legal status separate from the interests asserted by the plaintiff, and thus as long as the members of the class have a live controversy then the case can continue. 
vi. Political Question Doctrine – does the substantive claim in the case present a political question that makes the claim unreviewable.

1. Highly discretionary

2. Court has held that some constitutional provision are left to the political branches of government to interpret and enforce. Although there is an allegation that the Constitution has been violated, cases brought under these provisions are dismissed as nonjusticiable political questions. 

3. Questions off limits to the judicial branch, essentially a function of separation of powers. 

4. Steps to Identify a Political Question

a. Identify the precise claim

b. Ask does the claim implicate the separation of powers?

c. Determine whether the ultimate authority over the claim rests in one of the political (non-judicial) branches.

5. Baker v. Carr

a. Issue: Whether an equal protection challenge to malapportionment of state legislatures is a nonjusticiable political question. 

b. Holding: Case posed a political question that could not be decided by the federal courts.

c. Reasoning: Under this article of the Constitution it rests with Congress to decide what government is the established one in a State. For the United States guarantee each State a republican government, Congress must necessarily decide what is established in the State before it can determine whether it is republican or not. 

d. Six Independent Test for the Existence of a Political Question 

i. A demonstrable textual commitment of the issue to a coordinate political department

ii. A lack of judicially discoverable and manageable standards for resolving the issue

iii. An initial policy determination of the kind premised on nonjudicial discretion

iv. Expressing lack of respect for coordinate branches

v. An unusual need to adhere to a political decision already made

vi. The potential for embarrassment from multiple decisions by various departments on one question

6. Nixon v. US (Political Question Doctrine)
a. Article I, Section 3, Clause 6 – “The Senate shall have the sole Power to try all Impeachments. When sitting for that Purpose, they shall be on Oath or Affirmation. When the President of the United States is tired, the Chief Justice shall preside: And no Person shall be convicted without the Concurrence of two thirds of the Members present.”

b. Supreme Court rules it doesn’t have the power to decide on impeachment as it is the “sole” purview of the Senate to determine what is a trial for impeachment. 

e. Methods of Constitutional Interpretation

i. Methods of Interpretation are legal theories, general method and/or set of ideas for approaching a legal problem. They are not doctrine/black letter law.

1. Supreme court has never ruled on what type of constitutional theory justices must abide by.

ii. Sources of Constitutional Interpretation

1. Primary

a. Text of the Constitution

b. Original Constitutional History

c. Overall Structure of the Constitution

d. Values Reflected in the Constitution

2. Secondary

a. Judicial Precedents

iii. Theories of Constitutional Interpretation

1. Originalism – Specific Intent – based on what the founders meant. Only valid source is what those who wrote the provisions meant. 
2. Originalism – Modified/Abstract Intent – based on an updated understanding of the intent, what it would mean in modern times. 
3. Original Meaning/Understanding (Scalia) – what scholarly/educated people at the time would have understood it to mean. (Not concerned with what the framers meant)
4. Tradition

5. Process-based Theory

6. Aspirationalism

7. Textualism

8. Pragmatic

9. Purposive (Breyer) - look to purpose of the provision/statute to determine ambiguous parts of the Constitution. 
10. Values-Based

11. Precedential/Doctrinal

II. Early Interpretations of the Original Constitution, Bill of Rights, and Civil War Amendments

a. Applying the Bill of Rights to the States

i. Barron v. Baltimore – Does the 5th Amendment apply to the States? No the provisions of the Bill of Rights do not apply directly to limit the power of state and local governments. STILL GOOD LAW.
b. Federalism

c. Substantive Due Process Issues

d. Protection of Slavery by the Constitution and Supreme Court

i. Prigg v. Pennsylvania

1. Fugitive Slave Act of 1793 – protects property rights of slave owners.

2. Issue: Does the State have the power to put restrictions on activities of slave catchers within its borders?

3. Court says Pennsylvania lacked the power to place requirements on slave catchers, based on property rights of slave owners which are protected by the Constitution.  

4. Supreme Court declared unconstitutional a law that prevented the use of force or violence to remove any person from the state to return the individual to slavery. Prohibited states from interfering with the return of fugitive slaves. 

5. Supreme Court adopts view of federalism interpreting the original Constitution to give Congress very broad power to protect the rights of slavers (slaveholders). Relied on the Fugitive Slave Act of 1793 and the Fugitive Slave Clause to invalidate the law. 

6. Court interprets congressional power broadly. 

ii. Dred Scott v Sandford

1. Issue: When descendant of salves who have been emancipated are citizens as the word is used in the Constitution?

2. Supreme Court interprets the original Constitution as prohibiting any person of African descent born in the U.S. (enslaved or free) from being a U.S. citizen and (2) interprets the original Constitution as limiting Congress’s power to enact federal laws like the Missouri Compromise because the right of property in enslaved persons is protected in the Constitution – federal laws conferring freedom on anyone held as a slave in any state improperly infringes on the “right of property” in a slave. 

3. Broadly held that slaves were property not citizens. 

e. First Interpretations of Reconstruction Amendments & the 14th Amendment Privileges or Immunities Clause

i. Section 1 of the 14th Amendment overrules the Dredd Scott decision by declaring that all persons “born or naturalized in the United States…are citizens of the United States and of the State wherein they reside.”

ii. Section 1 also guarantees that no state shall deprive any citizen of the privileges or immunities of citizenship, or deprive any person of life, liberty or property without due process of law, or deny any person the equal protection of the laws. 

iii. The (Anti)Civil Rights Cases (U.S. v. Stanley)

1. Issue: Whether the Civil Rights Act of 1875 is Constitutional under the 14th Amendment? Or does Congress have the power to enact the Civil Rights Act to prohibit discrimination in accommodation based on race?

2. Majority Opinion 

a. Court says that 14th Amendment does not protect African Americans from discrimination in public accommodations. Section 5 of the 14th Amendment does not invest Congress with the power to legislate upon subjects which are within the domain of state legislation, or state action, of the kind referred to. 
b. The first section of the 14th Amendment, which is the one relied on, after declaring who shall be citizens of the United States, and of the several states, is prohibitory in its character, and prohibitory upon the states. It is state action of a particular character that is prohibited. Individual invasion of individual rights is not the subject-matter of the amendment. 

i. Court interprets as the State Action Doctrine, only regulates state governments, not individuals. 

c. Congress in not invested with the power to legislate upon subjects which are within the domain of state legislation; but to provide modes of relief against state legislation, or state action, of the kind referred to.

i. And so in the present case, until some state law has been passed, or some state action though its officers or agents has been taken, adverse to the rights of citizens sought to be protected by the 14th Amendment, no legislation of the United States under said amendment, nor any proceeding under such legislation, can be called into activity, for the prohibitions of the amendment are against state laws and acts done under state authority.

d. It does not authorize congress to create a code of municipal law for the regulation of private rights; but to provide modes of redress against the operation of state laws, and the action of state officers, executives or judicial, when they are subversive of the fundamental rights specified in the amendment.

e. Because of this decision Congress doesn’t use the 14th Amendment to pass civil rights laws, instead it relies on its commerce power. 

3. Harlan’s Dissent

a. The “substance and spirit” of the Civil War Amendments was ignored by the majority. They departed from the intent of the framers of the 14th Amendment, which was to protect African Americans from this type of discrimination and exclusion.

b. The purpose of the Civil Rights Act of 1875 is to require that places held out as places of public accommodation be open to the ENTIRE public regardless of race. 

c. 14th Amendment’s Citizenship Clause protects African Americans from discrimination in public accommodation and Congress has the power to enforce the citizenship provision of the 14th Amendment. 

d. The 13th Amendment confers Congress with the power to eradicate badges of slavery and servitude. Broader than just prohibiting slavery, protection carry forth to how people are treated in the public realm. 
i. Congress may enact laws to protect people from deprivation of civil rights enjoyed by other races

ii. Congress may enact those laws upon “states, their officers and agents, and also upon individuals and corporations who exercise public functions and authority of the state.”

iv. Slaughterhouse Cases

1. 14th Amendment Privileges or Immunities Clause protects the rights of “federal citizenship” (Saenz v. Roe)

2. Still the only black letter law for interpretation of the privileges or immunities clause of the 14th Amendment. 

3. Interpreted privileges or immunities clause to be a virtual nullity, doesn’t protect all the enumerate liberties, but doesn’t interpret to apply the Bill of Rights to the States. (instead incorporated through the Due Process Clause based on the word “liberty”)

f. Thwarting the Reconstruction Amendments by Interpreting them Narrowly

i. Constitution’s protections of individual liberties and requirements for equal protection apply only to the government

1. The constitution applies to the government at all levels, federal, state, local, and to the actions of government officers at all levels.

ii. Private conduct generally does not have to comply with the Constitution

g. Modern State Action Doctrine and Exceptions

i. Civil Rights Cases are the origin of the Modern State Action Doctrine. 

ii. 13th Amendment is only provision of the Constitution that directly regulates private conduct

iii. Both federal and state statutes can apply constitutional norms to private conduct.

iv. The State Action Doctrine provides that the Constitution only applies to the government. But the government can enact laws that require that private conduct meet the same standards the Constitution requires of the government. 

v. Absent statutory restrictions, private conduct can infringe or trample even most basic rights. 

1. Freedom of speech, privacy, and equality can be violated without redress in court

vi. State Action Doctrine is defended as desirable as it preserves a zone of private autonomy and advances federalism

1. State Action requirement “preserves an area of individual freedom by limiting the reach of federal law and federal judicial power.

2. Private actors have the freedom to ignore the Constitution and the limits contained within it.

3. The Supreme Court says the state action doctrine enhances federalism by preserving a zone of state sovereignty. 

4. Two EXCPTIONS to the State Action requirement: situations where private conduct has to comply with the Constitution:

a. “Public functions exception” – a private entity must comply with the Constitution if it is performing a task that has been traditionally or exclusively done by the government.

i. Marsh v. Alabama – finding state action under public function exception.
1. Company performs a task (running the town) typically performed by the government.

2. Person was disseminating pamphlets, violating his 1st Amendment right to free speech and sues the town.

3. Defense says can’t sue because they are a company.

4. Plaintiff gets to proceed as the company engaged in a public function, doing everything the government would do. 

b. “Entanglement exception” – private conduct must comply with the Constitution if the government has authorized, encouraged, or facilitated the unconstitutional conduct. (Government endorsement of private activities)

c. Arguments are fact intensive. 

d. Case conserving these exceptions have been called “conceptual disaster area” as there has been no consistency in rules. 

i. Court more likely to apply exceptions in cases involving race discrimination than involving other constitutional claims.

ii. State action is about whether the Constitution should apply because of the government’s involvement or because the act is one that is traditionally governmental in nature. It is unclear why this inquiry depends at all on the particulars of the constitutional claim. 

III. Scope of Executive Power & Separation of Powers

a. Not a lot of doctrinal law because of the political question doctrine and unwillingness of the Supreme Court to rule on the constitutionality of presidential actions. 

b. Article II, Section 1, Clause 1 – Executive Power “Vesting” Clause – “The executive Power shall be vested in a President of the United States of America. He shall hold his Office during the Term of four Years, and, together with the Vice President, chosen for the same term, be elected, as follows…”

i. Says shall be vested doesn’t say here in granted which raises the question if the President has powers that are not delineated in the Constitution. 
c. Commander-in-Chief Clause – “The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, . . .”
d. Take Care Clause – “he shall take Care that the Laws be faithfully executed,…”
e. Separation of Powers and Presidential Authority

i. Two step approach to assess the Constitutionality of Actions of the President/Executive Branch.

1. Step 1: Is the executive action within the President’s authority under the Constitution?

2. Step 2: Does the law violate some other constitutional provision or doctrine? (i.e. Separation of Power, The Bill of Rights, Federalism, 10th Amendment)

ii. Youngstown v. Sawyer (though about a domestic issue the framework applies to foreign affairs as well)
1. President Truman ordered Sawyer to seize steel mills after labor negotiations failed in order to ensure a steady supply of steel during the Korean War.  

2. Issue: Whether it is constitutional for the President to take over the steel mills.

3. Holding: President Truman’s executive takeover of the steel mills is unconstitutional. 

4. Justice Jackson’s 3 Zone Analysis (prevailing theoretical and doctrinal approach to analyzing presidential action.

a. Zone 1 (green) – Constitution expressly states. Express or implied in the Constitution. Express or implied authorization of Congress.

b. Zone 2 (yellow) – President acts in absence of Congressional grant or denial of authority, only can rely on express or implied powers of the Constitution. (Twilight Zone- May have concurrent authority with Congress)

i. Court avoids placing in Zone 2 as it would be on the judicial branch if things go wrong and would suffer the institutional consequences. 
c. Zone 3 (red) – Congress disapproved (either explicitly or implicitly) only has own powers less Constitutional power of Congress over the matter. 

iii. US v. Nixon

1. Nixon made tapes which proved he had knowledge of the break-in and was involved in the cover-up of Watergate. 

2. Issue: Could Nixon declare the tapes were privileged in order to avoid turning them over on subpoena?

3. Holding: Executive privilege exists, BUT the Supreme Court will decide the limits of executive privilege. Presidents do not have a generalized interest in confidentiality. 

4. In particular in a criminal prosecution have to comply with a subpoena as the information is required for properly conducting a criminal trial. Nixon’s assertion of privilege would interfere with the judicial branch’s ability to do its job. 
iv. Cheney v. US District Court of D.C. 

1. Facts: Lawsuit filed claiming that an energy task force, chaired by VP Cheney, violated the Federal Advisory Committee Act by holding secret meetings. The Plaintiffs sought and received a discovery order. Defendants sought a writ of mandamus from the Court of Appeals to stop enforcement of the discovery order. The court of Appeals denied the writ of mandamus. 

2. The court did not resolve whether executive privilege applied here, or even whether mandamus should be issued.

3. The court did not resolve whether executive privilege applied here, or even whether mandamus should be issued.

4. Unlike Cheney, which concerns respondents request for information to use in a civil suit, Nixon involves the proper balance between the Executive’s interest in the confidentiality of its communications and the “constitutional need for production of relevant evidence in a criminal proceeding.”

5. The need for information in the criminal context is much weightier because “our historical commitment to the rule of law…is nowhere more profoundly manifest than in our view that the two-fold aim of criminal justice is that guilty shall not escape or innocent suffer.”

6. The need for information for use in civil cases, while far from negligible, does not share the urgency or significance of the criminal subpoena requests in Nixon.

7. The “occasions for constitutional confrontations between the two branches” should be avoided whenever possible. 

8. Court of appeals may exercise its power to issue the writ of mandamus only upon a finding of “exceptional circumstances amounting to a judicial ‘usurpation of power,’ or a “clear abuse of discretion.”

f. Allocation of Power in Conducting Foreign Policy
i. Article I, Section 8 grants Congress the power to regulate commerce with foreign nations, “to declare War, grant letters of Marque and Reprisal, and make Rules concerning Captures on Land and Water,” to raise and support armies, and to “define and punish Piracies and Felonies committed on the high Seas, and Offenses against the Law of Nations.”

ii. Article II, Section 2 provides that the president “shall have Power, by and with Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur.”

iii. Supreme Court has frequently declared that issues concerning foreign policy are nonjusticiable political questions – matters for the executive and legislature to resolve without judicial review. 

iv. Treaties vs. Executive Agreements

1. A treaty is an agreement between the US and a foreign country that is negotiated by the president and is effective when ratified by the Senate.

2. An executive agreement, in contrast, is an agreement between the US and a foreign country that is effective when signed by the president and the head of the other government.

3. Executive agreements are a run around treaties, to avoid the need for Senate approval. 

4. Although the Constitution does not mention executive agreements, it is well established that such agreements are constitutional. 

5. It appears that executive agreements can be used for any purpose; that is, anything that can be done by treaty can be done by executive agreement.

6. Court has never declared an executive agreement unconstitutional and usurping the Senate’s treaty approving function. 
7. Courts ruled that states must comply with executive agreements, like treaties, prevail over state law and policy.

v. US v. Curtiss-Wright

1. Heavily criticized and questionable precedent in which Justice Sutherland articulated and overly broad interpretation of presidential power in foreign affairs. President has discretion to determine what impact a certain policy may have on foreign affairs and make decisions according, even though Congress hasn’t authorized him. 
vi. Dames & Moore v. Regan
1. President has the power to enter into executive agreements without advice and consent of the Senate and to settle claims incident to resolution of major foreign policy disputes when Congress has acquiesced to the President’s action. Previous acts of Congress were implicit approval of executive control of claim settlement.  
g. War Powers

i. Article I, grants Congress the power to declare war and the authority to raise and support the army and the navy. 

ii. Article II makes the president the commander in chief.

iii. No case law on war power.

1. Supreme Court doesn’t want to police between the legislative and executive on war powers. Non-justiciable political question. 
iv. Have historical precedent of presidents launching into wars and carrying on with it. 

v. Legislative branch hasn’t been willing to use the powers of the purse to stop the executive’s use of war power.

vi. War Powers Resolution

1. Act of Congress that became law after a Congressional override of a veto

2. Step-by-step guide for how a president can constitutionally execute war powers.

3. Constitutionality of the War Powers Resolution has not been tested.

a. Big questions around enforcement of the War Powers Resolution. Would the Supreme court be willing to step in if the President ignored them?

4. Presidents have expressly accepted the War Powers Resolution and complied. 

h. Checks on the President

i. Some of the most important mechanisms are informal, such as through the pressure of public opinion and checks by Congress, such as through the budget process.

ii. Two primary formal mechanisms exist: civil suits and criminal proceedings against the president and impeachment. 

iii. Nixon v. Fitzgerald

1. President has absolute immunity from civil lawsuits for all official actions taken while in office. 

iv. Clinton v. Jones

1. President does not have immunity from lawsuits for acts that occur before the president took office. 

v. Impeachment – the ultimate check on Presidential power is impeachment and removal. 

1. Article II, Section 4 of the Constitution provides, “The President, Vice President and all civil Officers of the United States, shall be removed from Office on Impeachment for, and Conviction of Treason, Bribery, or other high Crimes and Misdemeanors.”

2. Article I, Section 2 provides that the House of Representatives has the sole power to impeach. If there is an impeachment by the House then a trial is held by the Senate.

3. Article 1, Section 3 gives the Senate the sole power to try impeachments and prescribes that “no Person shall be convicted without the Concurrence of two thirds of the Members present.”

4. What are high crimes and misdemeanors?

a. One end of the spectrum is that these are limited to acts that violate criminal law and that can be deemed a serious threat to society.

b. At the opposite pole is as Gerald Ford said “An impeachable offense is whatever a majority of the House of Representative considers it to be.”
IV. Scope of Federal Legislative & Federalism (Division of Power Between State and National Government)

a. Two step current approach to assess Constitutionality of a Federal Law/Act of Congress

i. Step 1: Is the law enacted within the scope of Congress’ authority (power) under the Constitution? (i.e. Commerce Power) Congress can only pass laws pursuant to powers expressly or impliedly granted. 
ii. Step 2: Does the law violate some other constitutional provision or doctrine? (i.e. Separation of Powers, Bill of Rights, Federalism, 10th Amendment)

b. Scope of Congressional Authority & The Necessary and Proper Clause

i. Congress may only act if there is express or implied authority in the Constitution, whereas states may act unless the Constitution prohibits the action. 

1. Article I states “All legislative powers herein granted shall be vested in a Congress of the United States which shall consist of a Senate and a House of Representatives.”

2. The 10th Amendment declares “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.” 

a. Even valid exercise of legislative power are unconstitutional when they infringe state sovereignty. The Court has used the 10th Amendment as the basis for this protection of state governments from federal encroachment.

ii. “Congress shall have the power…to make all laws which shall be necessary and proper for carrying them into execution…”

1. No necessary and proper clause power. 

iii. McCulloch v. Maryland (Not a Commerce Clause Case. Not a toolbox case) 
1. Facts: President Madison created 2nd Bank of the United States. People believed the bank was corrupt and worsening the economic situation. States tried to limit the power of the branches of the banks within their borders. Maryland enacted a tax on notes issues by the Bank. Bank refused to pay taxes and Maryland sued to recover. 

2. Issues: Does Congress have the authority to establish the bank? Can Maryland tax the bank?

a. Past practice – Congress had approved creation of the first Bank of the US and subsequent Congresses didn’t disband it. 

b. State sovereignty argument rejected by the court. States didn’t create the federal government. Power of the federal government comes from the people (modern constitutional law follows this view). If States sovereign could reject any federal action. 

c. Federal government power is enumerated but Supreme. Limited in the powers conferred to the federal government but in those areas it is supreme. 

3. Court holds there is implied power to create a national bank, as not expressly stated in the Constitution. Seminal case on federal legislative power. 

a. Two rationale for implied powers

i. Textual – As opposed to Articles of Confederation the word “expressly” was not used, so the decision to exclude that word means the intent was to give not only express but implied powers.

ii. Structural – Impossible to list all the government powers in the Constitution. It is an outline of general values and give structure and interpret what the structure is trying to achieve. 

c. Congressional Commerce Power

i. Article I, Section 8, Clause 3 – The Commerce Clause – Congress shall have the Power “To regulate Commerce with foreign nations, and among the several States, and with the Indian Tribes.”
ii. Current Rule: Within the Scope of Congress’s Commerce Power and doesn’t violate the 10th Amendment. 

1. Commerce is all aspects of business and life in the US and Congress may regulate commerce that has any effect on interstate commerce but the Supreme Court does enforce the 10th Amendment and thus can be violated.

2. Two Step Approach to Assess the Constitutionality of Legislative Acts under the Commerce Power:

a. Step 1: Is the law enacted within the scope of Congressional authority conferred by the Commerce Clause?

b. Step 2: Does the law violate the 10th Amendment/Federalism principles?

iii. Brief clause but an extremely important one. Many cases involving the Commerce Power as Congress has used to pass securities, civil rights, environmental laws, etc. 

iv. Still disagreement as to the intended meaning of commerce. 

v. Gibbons v Ogden  (Good Law)

1. Foundational in establishing the powers of Congress under the Commerce Clause.

2. Facts: NY issued a monopoly over steamboat operations in its waterways. Two guys licensed to Ogden. Gibbons started a competing company.

3. Issue: Does Congress have the power to regulate steamboats? Is NY’s grant of a monopoly constitutional?

4. Holding: Court finds the monopoly invalid because it conflicts with federal law.

a. Preemption – if federal law has already spoken on a matter state law is preempted and void, violation of the supremacy clause. 

b. Court interprets the Commerce Clause broadly, more than just buying and selling things. 

5. Rule: Congress can regulate local activities if their economic impact will be felt beyond the borders of the state.

a. “The genius and the character of the whole government seems to be, that its action is to be applied to all the external concerns of the nation, and to those internal concerns which affect the States, generally; but not to those which are completely within the particular State, which do not affect other States…”

vi. Pre-1937 Commerce Power Cases

1. Many federal laws were invalidate as exceeding the scope of Congress’s commerce power or as violating the 10th Amendment and the zone of activities reserved to the states.

2. Many state laws were invalidated as interfering with freedom of contract, which the court found to be protected as a fundamental right under the liberty of the Due Process Clause. 

3. Dual federalism is the view that the federal and state governments were separate sovereigns, that each had separate zones of authority, and that it was the judicial role to protect the states by interpreting and enforcing the Constitution to protect the zone of activities reserved to the states. Dual federalism is embodied in these important doctrines that the Court developed and followed during this time period.

a. The court narrowly defined the meaning of commerce so as to leave a zone of power to the states. The Court held that commerce was one stage of business, distinct from earlier phases such as mining, manufacturing, or production. 

b. The court restrictively defined “among the states” as allowing Congress to regulate only when there was a direct/substantial effect on interstate commerce.

c. The Court held that the 10th Amendment reserved a zone of activities to the states and that even federal laws within the scope of the commerce clause were unconstitutional if they invaded that zone. 

4. Limited Commerce Power

a. E.C. Knight: striking down federal law (anti-monopoly regulation of sugar refining industry)

b. Carter Coal: striking down federal law (labor standards and price regulation in coal mining industry)

c. Shreveport Rate Cases: upholding federal law (limiting rates charged for out-of-state lines in railroad industry)

d. Schechter Poultry: striking down federal law (prohibiting child labor, minimum wage, maximum hours, labor standards in poultry industry)

e. Hammer v. Dagenhardt: striking down federal law (prohibiting sale of products produced by child labor)

f. Champion v. Ames: upholding federal law (making it illegal for shipping company to carry packages containing lottery tickets)
vii. Modern Congressional Commerce Power

1. Three Decisions that overruled earlier era decisions and expansively defined the scope of Commerce Power. (NLRB v. Jones & Laughlin, U.S. v. Darby, Wickard v. Filburn)

2. National Labor Relations Board v. Jones & Laughlin

a. Congress has Constitutional power under the Commerce Clause to pass the National Labor Relations Act
3. U.S. v. Darby

a. Congress has Constitutional power under the Commerce Clause to pass the Fair Labor Standards Act. 

i. Overturns Hammer v. Dagenhart.

4. Wickard v. Filburn (major toolbox case)

a. Congress has Constitutional power under the Commerce Clause to regulate home-grown and home-consumed wheat

b. Facts: Agricultural Adjustment Act of 1938 imposes on farmers the amount of wheat they can grow in order to control the supply and price of wheat and save farms from going under. 

c. Issue: Is the Agricultural Adjustment Act a proper use/within the scope of Congress’ Commerce Clause power?

d. Holding: Court held it was within Congress’ Commerce Clause power. 

e. Court defined “commerce among the states” to include:

i. Home-consumed products that compete with interstate commerce.

ii. Congress can regulate intra-state activities that individually have a small effect on interstate commerce if Congress has a rational basis to conclude that the cumulative “substantial effect” on interstate commerce.

f. Wickard Test (Deferential Test)

i. Standard: Whether Congress has a rational basis to conclude that the activity being regulated by federal law, considered in the aggregate has a “substantial effect on interstate commerce”

ii. Rule: Congress can regulate intrastate activities that individually have a small effect on interstate commerce if Congress has a rational basis to conclude that cumulatively there is a “substantial effect” on interstate commerce. 

5. Because of these three decisions not one federal law was declared as unconstitutional as exceeding the scope of Congress’s commerce power. 

6. These three cases all adopt broad definitions of “commerce” and “among the states” and reject the 10th Amendment as a limit on Congress’s Commerce Clause power.

7. Commerce includes all stages of business; no longer is a distinction drawn between commerce and other stages of business such as mining, manufacture, and production. 

8. Congress can regulate any activity, intrastate or interstate, that has a substantial effect on interstate commerce. 

9. Indeed, Congress can regulate activities that themselves have little effect on interstate commerce if the activity, looked at cumulatively throughout the country, has a substantial effect on commerce.

10. Heart of Atlanta v. US
a. Congress has constitutional power under the Commerce Clause to prohibit race discrimination by privately owned hotel that has an effect on interstate travel – Title II of the Civil Rights Act of 1964

b. Because of Civil Rights cases, still holds that Congress’ power under Section 5 of thee 14th Amendment doesn’t extend to allow it to pass civil rights legislation. 

11. Katzenbach v. McClung

a. Congress has constitutional power under the Commerce Clause to prohibit race discrimination by privately-owned restaurant where substantial portion of the food served moved in interstate commerce – Title II of the Civil Rights Act of 1964

12. Hodel v. Indiana 
a. Court upheld a federal law that regulated strip mining and required reclamation of strip-minded land. 

b. “A Court may invalidate legislation enacted under the Commerce Clause only if it is clear that there is no rational basis for a congressional finding that the regulated activity affects interstate commerce, or that there is no reasonable connection between the regulatory means selected and the asserted ends.”

c. Concurring opinion suggest adding the word “substantial” to the Wickard Test.

i. Regulation will be upheld if Congress had a rational basis for finding that the regulated activity affects interstate commerce…[But] it has long been established that…[t]here must instead be a showing that the regulated activity has a substantial effect on that commerce. 

13. Perez v. United States
a. Issue: Whether Title II of the Consumer Credit Protection Act, is permissible exercise by Congress of its powers under the Commerce Clause of the Constitution. 

b. Three categories of activity that Congress may regulate 

i. The use of channels of interstate commerce

ii. Instrumentalities of and persons or things in interstate commerce

iii. Local (intrastate) activity that affects interstate

c. It appears instead that loan sharking in its national setting is one-way organized crime holds its guns to the heads of the poor and the rich alike and syphons funds from numerous localities to finance its national operations. 
viii. Non-Economic Activity

1. United States v. Lopez (Major Toolbox Case)
a. Congress does not have the power under the Commerce Clause to pass Gun Free School Zone Act

i. It is a criminal statute that has nothing to do with commerce.

ii. The restriction is not an essential part of a larger regulatory scheme (of economic activity) that would be undercut unless the intrastate activity was regulated. 

b. Factors in assessing whether a federal law substantially affects interstate commerce:

i. An essential part of larger regulation of economic activity 

ii. Includes an explicit jurisdictional element

1. statute has a provision or element of crime (will be told on exam if there is a jurisdictional element)

iii. Congressional findings may help but not a determinative factor

iv. Relies on reasoning linking the intrastate activity to interstate commerce that is too attenuated

c. Highly discretionary test, no single factor is wholly dispositive

d. None of the factors actually look at whether they impact interstate commerce. The focus is on assessment by the court as to whether the reasoning is too attenuated. 

i. Does the court decision leave anything for the States to regulate?
2. United States v. Morrison (twin to Lopez for toolbox)
a. Congress does not have the power under the Commerce Clause to pass Violence Against Women Act. Court rejects the argument that Congress may regulate noneconomic violent criminal activity based solely on the conduct’s aggregate effect on interstate commerce. Constitution requires a distinction between what is truly national and what I truly local. 
b. Despite the amount of evidence showing the effect of violence against women on interstate commerce the court held the violence against women is fundamentally a noneconomic intrastate activity. 

3. Gonzales v. Raich (major toolbox case)
a. Congress does have the power under the Commerce Clause to prohibit intrastate manufacture and possession of marijuana for medical purposes, via the Controlled Substance Act, legal under state law. 

b. Use Raich to determine if the Wickard Test or the Lopez Test is used. Is the local activity economic or non-economic.

i. If economic use the Wickard Test

ii. If non-economic use the Lopez Test

d. Congressional Tax Power

i. NFIB v. Sebelius

1. Congress does not have the power under the Commerce Clause to enact the individual mandate of the Affordable Care Act because the mandate does not regulate pre-existing activity; BUT Congress does have the power to enact the individual mandate under its power to tax for the general welfare. 

a. Must be “activity” in order for Congress to regulate

ii. United States v. Butler

1. Upholding provisions of the Agricultural Adjustment Act as within Congress’s Power to tax for “the general welfare of the United States”

e. Tenth Amendment

i. “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States are reserved to the States respectively, or to the people.”

ii. Court rule that a federal law that imposes a substantial burden on a state government will be applied only if Congress clearly indicated that it wanted the law to apply. 

iii. Garcia v. San Antonio Transit

1. Congress does have Constitutional power, not limited by the 10th Amendment, to regulate activities of States as public employers – minimum wage and overtime provisions of the Fair Labor Standards Act

a. 10th Amendment is not a limit on Congress’s Commerce power. It does not prohibit federal law from setting minimum wage and maximum hours for state employees.

iv. New York v. US

1. Tenth Amendment and Federalism principles prohibit the “take title provision” of the Low-level Radioactive Waste Policy Act; Congress cannot “commandeer” the legislative processes of the States (cannot force the States to legislate on an issue).
2. Issue: Does the take title provision of the Low-Level Radioactive Waste Policy Amendments Act violate the 10th Amendment?

3. Holding: The 10th Amendment and Federalism principles prohibit the “take title provision of the Act.

v. Printz v US
1. Tenth Amendment and Federalism principles prohibit Congress from commanding State and local law enforcement officers to conduct background checks on handgun purchasers to implement the Brady Handgun Act. 

a. Even if only for the interim (not long in duration) the requirement for state official to implement a federal law is prohibited by the 10th Amendment. 
vi. Reno v Condon
1. Tenth Amendment and Federalism principles prohibition do not limit Congress’ authority under the Commerce Clause to pass Driver’s Privacy Protection Act regulating disclosure of personal info in State DMV Records

a. No commandeering because it does not apply solely to the States, it regulates States and private persons. 

f. Dormant Commerce Clause

i. Not an actual clause, is an interpretation of the Commerce Clause that limits States’ regulatory power

ii. Issue: Whether a state law violates the Commerce Clause because the State has passed a law trying to unjustifiably discriminate against out of state products

1. Impedes/interferes with interstate commerce

iii. Hunt, Governor of North Carolina v. Washington State Apple

1. Invalidating a facially neutral NC law with discriminatory effect (on out of state apples) requiring all closed container apples to have only US grade labels and no state labels permitted.
V. Limits on Government Power: Equal Protection

a. The 14th Amendment provides in part, “No state shall…deny to any person within its jurisdiction the equal protection of the laws.”

b. Since Brown v. Board of Education the Supreme Court has relied on the Equal Protection Clause as a key provision in combatting invidious discrimination and for safeguarding fundamental rights. 

c. Two competing theories of the Equal Protection Clause today

i. Clause limits government power to use certain classifications (current majority rule)

1. Race-consciousness of any kind is subject to strict scrutiny but not all race-consciousness violates the Equal Protection Clause. 

ii. Clause limits government power to enforce/reinforce hierarchies (minority opinion)

1. Offers a means of rectifying prejudice of historically oppressed groups.

2. Permits race consciousness for dismantling racial hierarchies. 

d. Bolling v. Share – The Court held that Equal Protection applies to the federal government through the Due Process Clause of the 5th Amendment. 

i. Court interpreted the 5th Amendment as including an implicit requirement for equal protection. The Court simply declared that “discrimination may be so unjustifiable as to be violative of due process.”

ii. Now well settled that the requirements of Equal Protection are the same wither the challenge is to the federal government under the 5th Amendment or to State and local actions under the 14th Amendment. 

e. Doctrinal Framework for the Equal Protection Clause

i. All laws discriminate because all laws distinguish is some way. Have to look at the classification; is it suspect or non-suspect?

1. No law is neutral. All have some facial classification. So laws are never “facially neutral. Need a modifier; facially gender neutral, facially race neutral. 

ii. Plaintiffs seek to prove a law classifies in a manner that triggers heightened scrutiny (either strict scrutiny or intermediate scrutiny)

iii. Defendants seek to prove a law classifies in a manner that doesn’t trigger heightened scrutiny (traditional rational basis review)

iv. Is the government’s classification justified by a sufficient purpose?
1. Issue is whether the government can identify a sufficiently important objective for its discrimination. 

2. What constitutes a sufficient justification depends on the type of discrimination. 

f. Equal Protection Analysis (disparity in governments treatment of different categories of similarly situated people; denies right to some; allows it to others)
i. 3 question:

1. What is the classification?

2. What level of scrutiny should be applied?

3. Does the particular government action meet the level of scrutiny?

ii. 2 types of classification:

1. Facial – classification exists on the face of the law, terms of the law draw distinctions among people based on a particular characteristic.

2. Facially neutral – no discrimination on the face of the law but there is a discriminatory impact to the law or discriminatory effect from its administration AND a discriminatory purpose. 

iii. Illicit Equal Protection Classifications

1. Race (ethnicity and national origin) – suspect – strict scrutiny

2. Gender – quasi-suspect – intermediate scrutiny

3. Alienage (citizenship) – suspect – strict scrutiny

4. Legitimacy (non-marital children) – quasi-suspect – intermediate scrutiny

iv. Suspect Classifications

1. When a characteristic has a history of being the basis for purposeful discrimination

a. Makes it likely the law’s classification on basis of characteristics is based on stereotypes

2. When the characteristic is an immutable trait

a. Makes it unfair to treat people differently on the basis of this characteristic because it cannot be changed

b. Immutable traits: race, national origin, gender, marital status of parents

3. When the characteristic makes group members relatively politically powerless compared to non-group members

a. Makes it less likely those who share this characteristic can protect themselves from unfair treatment through the majoritarian electoral process

v. Standards of Review

1. Strict scrutiny – narrowly tailored to serve a compelling government purpose (presumption of unconstitutionality)

a. Government has burden of proof and must show it has a truly significant reason for discriminating and that it cannot achieve its objective through a less discriminatory alternative. 

b. No guideline for what is a compelling government purpose, up for the courts to decide.
c. (U.S. v. Carolene Products Footnote 4) Constitutionality not presumed when:

i. Legislation within a specific prohibition of the Constitution (the Bill of Rights)

ii. Legislation restricts the political process

iii. Prejudice against “discrete and insular minorities”

d. Strict scrutiny is usually fatal to the challenged law. 

2. Intermediate scrutiny – substantially related to an important government interest

a. Government’s purpose need not be “compelling” but it must characterize the objective as “important”.
b. Mean used need not be necessary but must have a “substantial relationship” to the end being sought.

c. Burden of proof on the government.

3. Rational Basis – rationally related to a legitimate government interest (presumption of constitutionality)

a. 2 questions when examining a law under rational basis review:

i. Does the law have a legitimate purpose?

1. Law has a legitimate purpose if it advances a traditional “police” purpose: protecting public safety, health or morals. 

2. Virtually any goal not forbidden by the Constitution will be deemed sufficient.

ii. Is the law rationally related to achieving it?

b. Government objective need not be compelling or important, merely something the government can legitimately do.

c. Means chosen only need to be a rational way to accomplish the end.

d. Challenger has burden of proof.

e. Enormously deferential to the government. Laws rarely declared unconstitutional for failing to meet rational basis review. 

f. Law upheld if it is possible to conceive any legitimate purpose for the law even if it is not the government’s actual purpose. 
i. Railroad Retirement Board v. Fritz 

1. “Where as here, there are plausible reasons for Congress’s action, our inquiry is at an end. It is, of course, constitutionally irrelevant whether this reasoning in fact underlies the legislative decision because this court never has insisted that a legislative body articulate its reasons for enacting a statute. This is particularly true where the legislature must necessarily engage in a process of line drawing.”

ii. FCC v. Beach Communications

1. “Because we never require a legislature to articulate its reasons for enacting a statute, it is entirely irrelevant for constitutional purposes whether the conceived reason for the challenged distinction actually motivated the legislature...[A] legislative choice is not subject to courtroom factfinding and may be based on rational speculation unsupported by evidence or empirical data.”

2. “Judicial review under the ‘conceivable set of facts’ test is tantamount to no review at all.”

g. Under the rational basis test, laws will be upheld unless the government’s action is “clearly wrong, a display of arbitrary power, not an exercise of judgment.”

h. Application of rational basis test varies form complete deference to substantial rigor.

i. Court has ruled rational basis review should be used for discrimination based on: age, disability, wealth, and sexual orientation, even though they share much in common with types of discrimination for which heightened scrutiny is used. 

4. Means End Fit

a. In evaluating means of a particular law to the end the Supreme Court often focuses on the degree to which a law is underinclusive or overinclusive. 

i. Underinclusive – does not apply to individuals whom are similar to those to whom the law applies.

ii. Overinclusive – applies to those who need not be included in order for the government to achieve its purpose. (Law unnecessarily applies to a group of people) 

b. Under strict scrutiny a close fit is required, means must be necessary, the least restrictive alternative to achieve the goal.

c. Under intermediate scrutiny closer fit required and less underinclusiveness or overinclusiveness will be permitted compared to rational basis review. 

g. “Jim Crow” (Facial) Racial Classifications

i. Plessy v. Ferguson

1. Upholding state “Jim Crow” law as constitutional under the 14th Amendment by introducing the “Separate but Equal” Doctrine

2. Major counter-precedent when debating modern Equal Protection Law cases

3. Issue: Does the Louisiana law required African Americans to travel in separate but equal railcars violate the Equal Protection Clause of the 14th Amendment?

4. Holding: Equal Protection Clause doesn’t limit Louisiana’s power, they had the ability to impose law on railroad companies and citizens. 

5. Rule: Equal Protection Clause does not prohibit states from passing Jim Crow segregation laws, “separate but equal”

6. Doctrinal Point: Supreme Court held that laws requiring separation of the races do not necessarily imply the inferiority of one race to the other. 

7. Harlan Dissent: Law is a violation of the Equal Protection Clause. Majority’s reasoning that law doesn’t discriminate because it applies equally to blacks and whites is ridiculous. Everyone knows it is not about protecting black people from having to sit next to whites. US Constitution is colorblind. Does not create a caste system and is in fact banned by the equal protection clause. 

ii. Brown v. Board of Education

1. Issue – do Jim Crow “separate but equal” laws violate the equal protection clause?

2. Court held unanimously that separate but equal was impermissible in the realm of public education. 

3. Court supported its claim that separate but equal can never be equal in education with citations to social science data. Which has been extremely controversial as reliance on such data made the decision vulnerable if future research came to different conclusions. 

4. Court also criticized for focusing solely on education and thus failing to provide a basis for declaring segregation unconstitutional in other contexts. 

5. In a series of per curiam opinions, the Supreme Court affirmed lower court decisions declaring unconstitutional state laws requiring segregation in all of the remaining areas of Southern life.

a. Mayor and City Council of Baltimore City v Dawson – the US Supreme Court, in memorandum disposition without an opinion, affirmed the lower court decision declaring unconstitutional a law requiring segregation in the use of public beaches and bath houses. 

b. Holmes v. City of Atlanta – the Supreme Court declared unconstitutional segregation of municipal golf courses.

c. Gayle v. Browder – the Supreme Court declared unconstitutional segregation of a municipal bus system.

d. Johnson v. Virginia – the Supreme Court declared unconstitutional segregation in courtroom seating. 

e. Turner v. City of Memphis - the Supreme Court declared unconstitutional segregation of public restaurants.
iii. Korematsu

1. Issue: Does the executive order calling for internment of Japanese Americans violate the 5th Amendment (implicit Equal Protection Clause)?

2. Only time the Court expressly upheld under equal protection racial classification burdening minorities: the rulings affirming the constitutionality of the evacuation of Japanese Americans during WWII.

3. Government purpose was compelling, national security. However, law extremely overinclusive as 100% of people interned were not a threat to national security. And also underinclusive as not 1 spy was found among the interned. Not a good means end fit, not narrowly tailored. Terrible application of strict scrutiny. 

4. The Court has never declared that the evacuation and internment of Japanese Americans unconstitutional.

iv. Palmore v. Sidoti

1. Facts: Father sued for custody over daughter because he objected to his ex-wife marrying an African-American, and his child being raised in a mixed-race household. 

2. Court describes the Equal Protection Clause, confers positive immunity to live free from racial discrimination.

3. Purpose of Equal Protection Clause to dismantle racial hierarchies. 

4. “The Constitution cannot control such prejudices but neither can it tolerate them. Private biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect.”

v. Loving v. Virginia
1. Antimiscegenation laws – statutes that prohibit interracial cohabitation and marriage apply to both whites and blacks.

2. The Supreme Court initially upheld such laws on the ground that they did not discriminate; the Court saw them as treating blacks and whites equally.

3. Subsequently, however, the Court recognized that such racial classifications are impermissible under the Equal Protection Clause because they are based on assumptions of the inferiority of blacks to whites, sole purpose to perpetuate white supremacy. 
4. Court found law violated both Equal Protection Clause and Substantive Due Process Clause. 

h. “Jane Crow” (Facial) Gender Classifications

i. Classifications based on gender are quasi-suspect and trigger intermediate scrutiny. 

1. Justification is that there are biological differences between men and women that make it likely that gender classification will be justified and thus less strict scrutiny is appropriate. 

2. 2 ways to proving a gender classification (identical to those of proving a racial classification)

a. Facial gender classification, terms of the law draw a distinction based on gender.

b. Facially gender-neutral law but the law has both a discriminatory impact AND a discriminatory purpose behind it. 

ii. Reed v. Reed

1. The Supreme Court for the first time invalidated a gender classification, but the Court professed to apply only rational basis review.

a. “A classification must be reasonable, not arbitrary, and must rest upon some ground of difference having a fair and substantial relation to the object of the legislation so that all persons similarly circumstanced shall be treated alike.”

2. Issue: Whether gender had a rational relationship to the ability to administer the estate.
3. Holding: Gender is irrelevant, Court held the law unconstitutional. “To give a mandatory preference to members of either sex over members of the other, merely to accomplish the elimination of hearing on the merits, is to make the very kind of arbitrary legislative choice forbidden by the Equal Protection Clause of the 14th Amendment; and whatever may be said as to the positive values of avoiding intrafamily controversy, the choice in this context may not lawfully be mandated solely on the basis of sex.”

iii. Frontiero v. Richardson
1. Court decided laws that discriminate between men and women should be subject to strict scrutiny, but just a plurality opinion. Current rule is intermediate scrutiny. 

2. The Frontiero Factors (traditional factors relied upon to argue a type of classification should be subject to heightened judicial scrutiny)
a. History of classification used for purposeful discrimination 

i. Makes it likely the law’s classification on basis of this characteristic is based on stereotypes

b. Immutable characteristic
i. Makes it unfair to treat people differently on basis of this characteristic because it cannot be changed
c. Political powerlessness

i. Makes it less likely those who share this characteristic can protect themselves from unfair treatment through the majoritarian electoral process

ii. Women not a numerical minority but look to lack of political power, lack of females serving in government, etc.
d. Don’t need to apply the factors to race, gender, alienage (citizenship), legitimacy because they are already singled out for heightened scrutiny.

iv. Craig v. Boren

1. Often cited for the proposition that sex classification triggers intermediate scrutiny. 

2. Supreme Court agreed on Intermediate scrutiny as the appropriate level of review for gender classification. (Been reaffirmed many times since)

3. Kirchberg v. Feenstra

a. The Court held that intermediate scrutiny is to be used both for gender classifications discriminating against women and those discriminating against men.

v. US v. Virginia (VMI)

1. Fortifies intermediate scrutiny for sex classification.

2. Supreme Court used intermediate scrutiny in declaring unconstitutional the exclusion of women by the Virginia Military Institute. 

3. Not all sex classifications violate the equal protection clause. But sex classification cannot be used to create or perpetuate legal, social or economic inferiority of women. 

4. Government has to have an “exceedingly persuasive justification”. 

a. Court will reject classification if it is based on a gender stereotype. 

5. Requires the government purpose to be the actual purpose. 

a. Virginia didn’t provide sufficient evidence, was created/constructed 

vi. Orr v. Orr

1. Issue: Is the Alabama law that allows for alimony paid to wives but not husbands within the power of the state?

2. Holding: Court holds it is unconstitutional. Violates the Equal Protection Clause.

3. Rule: Laws with facial gender classification trigger intermediate scrutiny. 

a. “Classifications by gender must severe important government objective and must be substantially related to achievement of those objectives.”

4. Court says don’t need to use sex as a proxy for need. Can use information already collected to determine if spouses have need. Other means available at no additional cost to the state. Law underinclusive as there are many needy male spouses. Overinclusive because gives money to female spouses not in need.

vii. Mississippi v. Hogan

1. Issue: Does a law that prevented men from enrolling in the nursing school, though they could audit classes, violate the equal protection clause.

2. Holding: Court rules it violates the Equal Protection Clause.

3. Government argued pedagogical reason for having all female school, but court said men in classrooms to audit. Law meant to uphold stereotypical view that nursing was a female profession and adopted the policy to reinforce gender roles. 

viii. Michael M.

1. Court upheld a statutory rape law that prohibited sex with females under 18 but not males, accepting California’s stated purpose of preventing teenage pregnancy, biological classification substantially related to the law’s purpose, so the means end fit is tight. 
2. Government wins under intermediate Scrutiny. 

ix. Rostker v. Goldberg

1. Federal law requiring only males 18-36 to register for the draft is not in violation of the Equal Protection Clause of the 5th Amendment. Though a facial gender classification in the law purpose was to raise an army, which is an important or compelling reason. Purpose of the draft is to have individuals to send into combat, at the time women couldn’t serve in combat. 

2. Government wins under intermediate scrutiny.

x. Majority of Supreme Court cases concerning discrimination have involved laws that benefit women and disadvantage men. 

1. Gender classifications benefiting women based on stereotypes will not be allowed.

2. Gender classifications benefiting women designed to remedy past discrimination and differences in opportunity are generally permitted. 

i. Non-Suspect Classifications, Rational Basis Test and Means-End Fit

i. Railway Express

1. Issue: Is law that allowed personal advertising on the side of a struck but banned sales of the advertising space constitutional?

2. Holding: The law is constitutional. Only rational basis review, so any government purpose that is related is legitimate. 

3. Even though purpose of law was to prevent traffic and distracting ads on the streets, and law won’t really lessen this, a seemingly irrational reason is sufficient for rational basis review. 

4. Cite for proposition that non-suspect classifications trigger rational basis review. 

ii. City of Cleburne v. Cleburne Living Centre (Rational Basis Plus)
1. Court used rational basis review to invalidate a zoning ordinance that prevented the operation of a home for the mentally disabled.

2. Issue: Whether special zoning for a home for the mentally disabled violated the Equal Protection Clause of the 14th Amendment. 

3. Court says only subject to rational basis review as mental retardation is a non-suspect classification. 

4. However, since the ordinance only applied to this group it violates the equal protection clause.

5. Rational basis PLUS – Court says it is about a bare desire to harm, and applied the law this way because of an objection to a particular group of people living there. 

6. Laws born out of animosity or a desire to harm a politically unpopular group cannot constitute a legitimate government purpose. 

iii. Romer v. Evans (Rational Basis Plus)
1. Court found that a voter initiative in Colorado that repealed laws prohibiting discrimination based on sexual orientation and that precluded the adoption of new protection failed the rational basis test. 

2. First time court invalidated discrimination based on sexual orientation. 

3. If a law neither burdens a fundamental right nor targets a suspect class, we will uphold the legislative classification so long as it bears a rational relation to some legitimate end. However, this law fails even that deferential test. 

4. Establishes that animus against gays and lesbians, even when presented as a purported moral basis for law, is not sufficient to meet the rational basis test. 

5. “If the constitutional conception of equal protection of the laws means anything it must be at the very least mean that a bare…desire to harm a politically unpopular group cannot constitute a legitimate governmental interest.”

j. Rational Basis Plus

i. Label given when plaintiff wins a case under rational basis review.

ii. No theoretical underpinning for when it applies. 

iii. Court is simply deciding that certain laws lack legitimate purpose or are so arbitrary as to be unreasonable. 

iv. If law born out of animosity or desire to harm a politically unpopular group then it cannot constitute a legitimate government purpose and will fail rational basis review. 

k. Non-suspect Classifications: Age, Disability, Wealth, Sexual Orientation
i. San Antonio v. Rodriguez - Holding that classifying on basis of socioeconomic status are non-suspect and holding that equal protection clause does not confer children a fundamental right to a quality education. 

l. Proving the Existence of a Classification: Proof of Exclusionary Purpose and Effect

i. To argue a facially race or gender-neutral law classifies on the basis of race or gender have to show:

1. A racially or sexually exclusionary effect

2. A racially or sexually exclusionary purpose (intent)

ii. Washington v. Davis

1. Issue: Whether the police department’s use of a test unrelated to job ability that had racially skewed results violated the Equal Protection Clause. 
2. Holding: equal protection requires proof of a discriminatory purpose in order to demonstrate that a facially neutral law constitutes a racial classification, civil rights statutes can, and often do, allow violations to be proven based on discriminatory impact without evidence of a discriminatory purpose.

3. Use of the test or a criterion unrelated to job ability doesn’t automatically violate Title VII, but has to be a valid justification for the exclusory effect.

4. Plaintiff has burden to show that there was a discriminatory or exclusory purpose. 

5. Court applies rational basis review, not heightened scrutiny. 

6. The Court has frequently applied Washington v. Davis to reject equal protection challenges to facially neutral laws that have a racially discriminatory impact. 

iii. Palmer v. Thompson

1. Facts: Rather than integrate swimming pools the city closed down all public pools. 
2. Issue: Did the closing of swimming pools deny Equal Protection to black citizens of the community. 

3. Court indicates that discriminatory impact also must be shown. Decision affected all citizens equally. City had put forth argument that was not safe nor economically feasible to operate the pools, court agreed. 
iv. Personnel Administrator of Massachusetts v. Feeney

1. Issue: Does a MA statute that puts into place an absolute preference for veterans in hiring violate the Equal Protection Clause?

2. Rule: Rational Basis Review applies.

3. State argues finding veterans jobs is an important government purpose. Though women only 1.8% of veterans at the time, was not enough to show that women wouldn’t get promoted. Had to show that the state adopted the policy “because of” the exclusionary effect not “in spite of” it. 

4. Law providing a preference for veterans was gender neutral and that discriminatory impact is not sufficient to prove the existence of sex-based classification; there also must be proof of a discriminatory purpose. 

v. Village of Arlington Heights v. Metropolitan Housing Development Corp.

1. Issue: Does the zoning action by Arlington Heights, which had the effect of excluding people on the basis of race violate the Equal Protection Clause?

2. Court applies rational basis review. 

3. Supreme Court explained the different ways in which discriminatory purpose can be proven. 

4. Arlington Heights Factors

a. Extreme Statistical Proof (generally, effect alone does not prove purpose)

b. Deviation from Procedure (whether events leading up to the decision are suspicious)

c. Decision inconsistent with typical priorities

d. Legislative or Administrative history (statements of decision-makers)

e. Not an exhaustive list

vi. Geduldig v. Aiello

1. CA disability program excluded payment of benefits for pregnancy related disability. State said was very expensive, and couldn’t have the program continue as self-funding. 

2. Court considered whether the law’s failure to take into account biological differences between men and women constitutes gender discrimination.

3. Congress effectively overruled Geduldig by statute when it enacted the Pregnancy Discrimination Act, which defined sex discrimination to include pregnancy discrimination and which prohibits discrimination on that basis. However, the Court still applies the reasoning in other contexts. 

vii. Califano v. Goldfarb

1. Issue: Social Security Act has a facial biological sex classification that allows women to use a benefit calculation that results in a higher benefit. 

2. Court indicated that gender classifications benefitting women will be allowed when they are designed to remedy past discrimination or differences in opportunity.

3. Court upholds the law because the government has an important purpose, to address the disparate treatment of women and wage discrimination throughout the US Economy.

4. Gender disparity requires a gender remedy. 

m. Modern Gender and Racial Classifications and Affirmative Action

i. Gender-based Affirmative Action

1. Intermediate scrutiny applies 

2. Remedying general societal discrimination is accepted as an important justification

ii. Race-based Affirmative Action

1. Current Rule: Race-consciousness of any kind is subject Strict Scrutiny and “strong basis in evidence” of need to remedy discrimination in which defendant is a passive (or active) participant is accepted as a compelling government purpose.
2. Compelling Purpose for Racial Affirmative Action

a. Court has accepted:

i. Remedying past and current race discrimination with “strong basis in evidence”

1. By a proven violator

2. In which the government is a passive participant or violator, assuring the public money does not finance private prejudice

ii. Strong basis in evidence of need to remedy discrimination or for diversity, in the higher education context

b. Court has rejected

i. Remedying de facto, industry wide or societal race discrimination

ii. Increasing services in minority communities

iii. Need for nonwhite role models

iv. Reducing historical vestiges of discrimination against nonwhites

3. Factors Deemed to Make Consideration of Race “Narrowly Tailored” under Racial Affirmative Action

a. Individualized consideration

b. Availability of race-neutral alternatives

c. Minimizing undue harm to other races

d. Limited in duration

4. Methods of Considering Race for Affirmative Action

a. Court has accepted:

i. Goals and timetables with disparity studies

ii. Using race as one factor in decision-making

b. Court has rejected

i. Quotas and numerical racial balance requirements

ii. Adding points to applicants test/admissions scores based on race

iii. Disrupting employment seniority systems

5. Scalia:

a. only a social emergency rising to the level of imminent danger to life and limb—for example, a prison race riot, requiring temporary segregation of inmates, can justify an exception to the principle embodies in the Fourteenth Amendment that “[o]ur Constitution is colorblind, and neither knows nor tolerates classes among citizens.” . . . “to pursue the concept of racial entitlement . . . is to reinforce and preserve for future mischief the way of thinking that produced race slavery, race privilege, and race hatred”

6. Thomas:

a. “I believe that there is a moral and constitutional equivalence between laws designed to subjugate a race and those that distribute benefits on the basis of race in order to foster some current notion of equality” .  .  . “government sponsored racial discrimination based on benign prejudice is just as noxious as discrimination inspired by malicious prejudice.  In each instance, it is racial discrimination, plain and simple”
iii. City of Richmond v. J.A. Croson Co.
1. Issue: Is the law passed by Richmond requiring a fixed percentage of contracts by the city to go to minority owned contractors violate Equal Protection?

2. Attempting to remedy societal discrimination, not discrimination directly by the City of Richmond.

3. Government failed to prove a compelling purpose, use of race not narrowly tailored. 
n. Citizenship Status

i. 14th Amendment, Section 1 – Citizenship Clause “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States”
1. Fact that is says person and not citizen means it applies to all people regardless of citizenship

ii. Rational Basis Review applies

iii. Democratic Process Exception

1. For role in state government, rationale is there can be an interest in self-governance, governed by citizens of the country, has interest in that in a limited number of circumstances like elected office. 

2. Applies to: Voting, Political Office, Jury Service, Law Enforcement officers (Foley v. Connelie), Public School Teachers (Ambach v. Norwich)

3. Does not apply to: Notary Public (Bernal v. Fainter)

VI. Limits on Government Power: Substantive Due Process
a. 5th and 14th Amendments provide that neither the state nor federal government can deprive anyone of life, liberty or property without due process of law. 

i. Procedural due process – there are procedures that government must follow before it takes away a person’s life, liberty or property. 

1. Focus on kind of notice provided and type of hearing the government must provide. 

ii. Substantive Due Process – whether the government has an adequate reason for taking away a person’s life, liberty or property

1. Focus on the sufficiency of the justification for the government’s action

2. Used in primarily two areas

a. Protecting economic liberties

b. Safeguarding privacy

b. Substantive Due Process(fairness between the government and the individual (not compared to others in the same situation); denies rights to all)

i. 1886 Supreme Court held that corporations were “persons” under the Due Process and Equal Protection Clauses. 

c. Lochner Era Substantive Due Process Analysis

i. Supreme Court applies stringent standard of review akin to strict scrutiny

ii. Court acts like a super-legislature using its power to second guess the legislature and executive

iii. Court believed in laissez-faire economics and protecting business from regulation so protected economic rights like ability to enter into and enforce contracts, pursue a trade or profession, possess and convey property.

1. 5th Amendment Takings Clause “nor shall private property be taken for public use without just compensation”

iv. Major fundamental right protected during the era was the right to contract. 

1. Article I, Section 10 – the Contract Clause – “no State shall…pass any…law impairing the obligation of contract.”

v. States can’t enact policies like minimum wage/maximum hours/child labor, etc. they are violations of the 14th Amendment, impermissibly interfering with the freedom of contract.
vi. Three themes of Lochner area:

1. Freedom of contract was a right protected by the Due Process Clauses of the 5th and 14th Amendments. 

2. The government could interfere with freedom of contract only to serve a valid police purpose of protecting public health, safety or morals

3. The judiciary would carefully scrutinize legislation to ensure that it truly served such a police purpose

d. Post Lochner Substantive Due Process Analysis

i. Substantive Due Process protects:

1. Personal Autonomy

2. Fundamental Rights (right to marital autonomy, family autonomy, reproductive autonomy)

ii. Courts highly deferential to the political branches (doesn’t second guess them)

iii. Default standard of rational basis review for nonfundamental rights

1. No fundamental economic rights – since 1937 not one state or federal economic regulation has been found unconstitutional as infringing liberty of contract as protected by the Due Process Clauses of the 5th and 14th Amendments
2. Economic regulations – laws regulating business and employment practices – will be upheld when challenged under the Due Process Clause as long as they are rationally related to a legitimate government purpose.

a. Government’s purpose can be any goal not prohibited by the Constitution. Does not need to be proved that the asserted purpose was the actual legal objective, any conceivable purpose is sufficient. 
iv. Structure of Due Process Analysis

1. Does the law infringe upon a fundamental right?

a. If a fundamental right then apply strict scrutiny

i. Rule for identifying a new fundamental right:

1. Court has discretion over which description of Asserted Interest to accept

a. Plaintiff usually describe broadly

b. Defendants usually describe narrowly

2. Consider but not bound by Palko Tradition & History analysis

3. Precedent based Reasoned Judgment as to whether interest should be a fundamental right

ii. Currently recognized fundamental rights: Family autonomy, procreation, sexual activity, sexual orientation, medical care decision making, travel, voting, access to the courts, freedom of speech, religious freedom. 

b. If a non-fundamental right or liberty interest then apply rational basis review. 

2. Is there a sufficient justification (end) for the law and is the means (what the law does) sufficiently related to the purpose of the law?

a. Strict Scrutiny

i. End – “Compelling” goal not prohibited by the Constitution

ii. Means – only permissible if “necessary” (least burdensome” way to achieve the end

b. Rational Basis

i. End – permissible as long as the court can conceive any goal not prohibited by the Constitution

ii. Means – permissible as long as “rational relationship” to the purpose

3. Non-formulaic Considerations for Arguing Non-Fundamental Liberty Interest Should be a Fundamental Right
a. Both plaintiff and defendant argue their view of the correct way to describe the liberty interest infringed by the law

b. Apply the Palko v. CT “history and tradition” test

c. Plaintiff will be sure to note that “history and tradition” test is a “starting point not a stopping point”/ defendant will acknowledge this is accurate based on Lawrence v. Texas; Obergefell v. Hodges

d. Plaintiff and defendant will make arguments asking Court to follow or distinguish its substantive due process precedents cases (i.e. Griswold; Moore; etc.) based on whether law infringes on decisional autonomy and/or spatial autonomy in ways similar to the Court’s analysis in prior majority Substantive Due Process cases

e. Plaintiff will argue the Court can rely on other considerations as Justice Kennedy did in Lawrence and Obergefell cases

v. West Coast Hotel v. Parrish – upholding a law setting minimum wage for women and minors. Overrules Adkins v. Children’s Hospital.

vi. Carolene Products (Rational Basis Review) – upholding economic legislation and articulating a presumption of validity. 
1. Court upheld the Filled Milk Act of 1923 that prohibited “filled milk”, a substance obtained by mixing milk with vegetable oil. 

2. Footnote 4 – Exceptions to the assumption of Constitutionality 
a. Legislation within specific prohibition of the Constitution (Bill of Rights) enumerated rights

b. Legislation restricts the political process

c. Prejudice against discrete and insular minorities

vii. Williamson v. Lee Optical (Rational Basis Review)
1. Issue: Does an Oklahoma law that prohibits opticians from fitting or duplicating lenses without a prescription violate the Due Process Clause?

2. Court holds it does not violate the Due Process Clause. Even though the government says it is about protecting eyesight of citizens it actually doesn’t.

3. Court considered what the legislature might have concluded. Can hypothesize and invest a purpose. 

4. Court doesn’t take the position the legislature is always right, often pass “uncommonly silly law”. Justice keen on distinguishing themselves from the Lochner court and not acting as a super-legislature. 
5. In toolbox to serve as an example of when an average citizen might see a law as wasteful, improvident, unnecessary or unwise but can still satisfy the low bar of rational basis review.

6. Cite to for anything regulating everyday ordinary legislation subject only to rational basis review. 

viii. Palko v. Connecticut
1. Issue: A statute of CT permitting appeals in criminal cases to be taken by the state is challenged by appellant as infringement of the 14th Amendment of the Constitution. 

2. Rejecting total incorporation, approving selective incorporation, but determining 5th Amendment protection against double jeopardy failed selective incorporation test – Whether it is a “principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental”

3. Holding: Court concluded the double jeopardy prohibition not incorporated (later determined it was incorporated). Allowing the State to appeal is not double jeopardy. It does not violate the fundamental principles of liberty and justice which lie at the base of all our civil and political institutions.
4. Whatever would be a violations of the original Bill of Rights (Amendments 1 to 8) if done by the federal government is now equally unlawful by force of the 14th Amendment if done by a state. There is no such general rule.

ix. Adamson v. California

1. Does allowing the court or counsel to comment upon and a jury to consider when a defendant opts to not testify violate the Due Process Clause of the 14th Amendment?

2. Again court rejects total incorporation, applying the selective incorporation test, and determining that the 5th Amendment Right against self-incrimination fails the Palko v. CT selective incorporation test. (In later case court decides that this right meets selective incorporation test)

x. Duncan v. Louisiana

1. Explaining the test for determining whether a provision of the Bill of Rights is incorporated to limit the power of States as whether the Right is among those “fundamental principles of liberty and justice which lie at the base of our civil and political institution;” whether it is “basic in our system of jurisprudence;” whether it is “fundamental to the American scheme of justice”

xi. Griswold v. Connecticut
1. Issue: Does CT have the power to ban the use of contraceptives by married couples?

2. Holding: CT does not have the power, violation of Due Process Clause of the 14th Amendment. 

3. Modern Due Process Cases cite to Harlan’s concurring opinion:

a. “In my view, the proper constitutional inquiry in this case is whether this Connecticut statute infringes the Due Process Clause of the 14th Amendment because the enactment violates basic values “implicit in the concept of ordered liberty”. Palko v. State of Connecticut. While the relevant inquiry may be aided by resort to one or more of the provisions of the Bill of Rights, it is not dependent on them or any of their radiations. The Due Process Clause of the 14th Amendment stands, in my opinion, on its own bottom…”

4. Stewart dissent often quoted by justices who disagree with Substantive Due Process decision. Uncommonly silly law, but judges are not legislators. 

xii. Pierce v. Society of Sisters

1. Right to educate one’s children as one chooses is made applicable to the States by force of the First and Fourteenth Amendments. 

e. Incorporation Debate and Modern Incorporation

i. Bill of Rights doesn’t directly limit action of State government (see Barron v. Baltimore)

1. Bill of Rights drafted by framers to limit power of the federal government

ii. Because of the Slaughter House Cases the application of the Bill of Rights to the States is not through the Privileges or Immunities Clause. 

iii. Incorporated instead via the Due Process Clause of the 14th Amendment, particularly the word “liberty”

1. Twining v. New Jersey 

a. the Supreme Court first expressly discussed applying the Bill of Rights to the states through the process of finding a right to be “incorporated” into the Due Process Clause of the 14th Amendment.

b. “it is possible that some of the personal rights safeguarded by the first 8 Amendments against national action may also be safeguarded against state action, because a denial of them would be a denial of due process of law. If this is so, it is not because those rights are enumerated in the first 8 Amendments, but because they are of such a nature that they are included in the conception of due process of law.”

iv. Court uses selective incorporation into the 14th Amendment Due Process Clause to apply provisions of the first 8 Amendments to State and Local governments’ power

1. It is “firmly embedded in our constitutional jurisprudence…that the several States have no greater power to restrain the individual freedoms protected by the First Amendment than does the Congress of the United States.”

v. Bill of Rights is now mostly incorporated, only things that aren’t are:

1. 5th Amendment (grand jury criminal indictment)

2. 7th Amendment (jury trial in civil cases)
3. 3rd Amendment (prohibition on quartering soldiers) is undecided.

4. From a practical perspective, except for the requirements of a 12-person jury and a unanimous verdict, the Bill of Rights provisions that have been incorporated apply to the states exactly as they apply to the federal government. 

f. 9th Amendment

i. “The enumerations in the constitution of certain rights shall not be construed to deny or disparage others retained by the people.”

ii. Ninth Amendment is used to provide a textual justification for the court to protect non-textual rights, such as the right to privacy.

iii. Current approach of the court: no substantive rights protected by the 9th Amendment, no “violations of the 9th Amendment”. Language exists to make clear that fundamental rights are not limited to the Bill of Rights (judges can find and enforce other rights)

g. Modern Substantive Due Process

i. Family Autonomy

1. Roe v. Wade

a. Creates trimester framework 

i. 1st trimester state has no compelling interest

ii. 2nd trimester state has a compelling interest in maternal health and may regulate abortions if reasonably related to woman’s health

iii. 3rd trimester state has a compelling interest in maternal health and potential human life. State can prohibit, as well as regulate, abortions if exceptions for woman’s life or health (subject to strict scrutiny review)

2. Planned Parenthood v. Casey

a. Reaffirmed but modified Roe v. Wade

b. Creates pre-viability and post-viability framework

i. Pre-viability state has a compelling interest in maternal health and potential human life and may regulate abortions starting at conception if not an “undue burden”. 

ii. Post-viability state has a compelling interest in maternal health and potential human life and prohibits abortions if exceptions made for maternal life/health as long as not an “undue burden”

c. Undue Burden Test

i. Does the law have the purpose of placing a “substantial obstacle” in the way of a woman seeking an abortion before the fetus attains viability?

d. Court’s Considerations in Overruling Established Precedent

i. Has the legal rule in the case become “unworkable” (can the judges apply it)?

ii. Has society come to rely on the holding (detrimental reliance)?

iii. Has the law changed to make the case obsolete?

iv. Have facts changed?

3. Moore v. City of East Cleveland, Ohio

a. Court held that not allowing grandchild to reside with grandmother violated Due Process Clause. Not for government to decide definition of family. 
b. Court is protecting family as it is traditionally and historically protected. Court using reasoned judgment. 

4. Michael H. v. Gerald D.

a. Issue: Does a CA law that deems the husband to be the parent of a child violate the Due Process Clause

b. Rule: Non-formulaic considerations for arguing non-fundamental liberty interest should be a fundamental right.

c. Plurality and Dissent define the challenged liberty interest differently. 

ii. Medical Autonomy

1. Washington v. Glucksberg

a. Unanimous decision to uphold state law prohibiting physician assisted suicide; but justices split 5-4 on rationale

b. Court holds there is a distinction between assisting suicide and withdrawing life-sustaining treatment, a distinction widely recognized and endorsed in the medical profession and in our legal traditions, is both important and logical; it is certainly rational.

c. Court applies rational basis review, state has a legitimate interest in preserving life. 

d. Concurring opinions leave door open that if a case brought challenging physician assisted suicide but had liberty interest in avoiding pain, or remaining in pain, that could be obviated by drugs that would end their life it might rule differently. 

2. Cruzan 

a. Court recognized the right to refuse treatment and refuse to be put on life support. Forcing something into someone’s body violates personal liberty. 

iii. Sexual Autonomy

1. Bowers v. Hardwick

a. Overturned by Lawrence v. Texas

b. Dissent shows how to argue what should become a fundamental right. 

c. Issue: Whether a Georgia law that makes it illegal for individuals to engage in oral or anal sex violates the Due Process Clause?
d. Holding: Court concludes it is not a violation. Applies equal to all peoples, not just homosexual couples. History and tradition dating back centuries of outlawing sodomy. No connection to family, marriage or procreation of precedent cases. 

e. Dissent says it is a more general sexual autonomy case, individuals have a right to decide for themselves what type of consensual sexual activity they will engage in. 

2. Lawrence v. Texas (Rational Basis Plus)
a. Overturns Bowers v. Hardwick

b. Court, relying on due process, struck down a state law prohibiting private consensual homosexual activity. The Court did not specify the level of scrutiny it was using, never declares it a fundamental right. 
c. Aberrational Substantive Due Process case because the court doesn’t articulate that fundamental rights at stake but still strikes the law down as unconstitutional but doesn’t explain why. 

iv. Marriage Autonomy

1. Loving v. Virginia

a. Court holds the law banning interracial marriage violates the Due Process Clause of the 14th Amendment. 

b. Marriage is one of the fundamental rights of man.

2. Zablocki v. Redhail

a. Court holds law that required judicial approval to obtain a marriage license if someone owes child support violates the Due Process Clause of the 14th Amendment. 

b. Burden is on the government to show it passes strict scrutiny. 

c. Court couldn’t show a substantial enough fit between the ends and the means, lots of more narrowly tailored options available more closely related to the goal (like garnishing wages). In fact could be counterproductive to the goal 

3. Obergefell v. Hodges

a. Issue: Whether laws banning same-sex marriage violate the Due Process Clause of the 14th Amendment?

b. Holding:5-4 decision the Court struck down state law prohibiting same-sex marriage as violating the right to marry and denying equal protection to gays and lesbians. Yet again, the Court did not specify the level of scrutiny being used. 

