
The Authority of Judicial Review
· Judicial Review = review by the court of the constitutional validity of a legislative act
· Court may strike down legislative and executive actions when they are unconstitutional 
· Constitution doesn’t actually explicitly say whether the Supreme Court or other federal courts have the authority to engage in judicial review
· Power is rooted in the Constitution’s limit of the legislature’s power, and the judiciary’s job is to enforce the limit
· Judicial review of federal executive and legislative authority was established in Marbury v. Madison
· Marbury v. Madison (1803)
· Facts: Adams nominated justices of the peace at end of his term & Senate confirmed → Secretary of State signed the commissions → Marbury’s wasn’t delivered before Jefferson was inaugurated → Jefferson ordered Marbury’s commission withheld → Marbury sued for writ of mandamus to deliver the commission → said the Judiciary Act of 1789 gave Supreme Court power to grant mandamus in a proceeding filed initially in the Supreme Court
· Issue #1: Does Marbury have a right to the commission?
· Holding #1: Yes, he was appointed when the Senate confirmed and the Secretary of State signed and sealed it, so withholding the commission violated his right 
· Issue #2: Does Marbury have a legal remedy?
· Holding #2: Yes because the action was not discretionary
· Reasoning #2: 
· An individual who is injured has a right to resort to the laws as a remedy
· His duty was assigned by law and if it is a legal obligation, the court may review it
· If the case is political/discretionary, then it is not judicially reviewable
· Look at the nature of the act to determine if political/discretionary or legal
· Issue #3: Is Marbury entitled to the remedy he seeks?
· Holding #3: No because the Judiciary Act of 1789 is unconstitutional
· Reasoning #3: 
· Article III grants original jurisdiction to the Supreme Court for cases affecting ambassadors, public ministers, consuls, and those in which the state shall be a party, and in all other cases it has appellate jurisdiction 
· The Judiciary Act of 1789 conflicts with Article III because it authorizes mandamus on original jurisdiction → should be appellate
· The Framers intended the Constitution to be a rule for the legislature
· Referenced specific declarations and directions to the courts in the Constitution
· Judges have to take an oath to support it
· If Congress could grant power that the Constitution forbids, then the Constitution would be useless
· The Constitution is declared to be the supreme law of the land first, not US laws 
· Rule: Congress can’t pass laws that conflict with the Constitution and it is the judiciary’s role to interpret the Constitution 
· Main Takeaways of the Case:
· Creates the authority for judicial review of executive actions
· Established that Article III is the ceiling of the federal court jurisdiction and that Congress can’t authorize federal courts to hear any cases beyond what is listed in Article III
· Established authority for judicial review of legislative acts
· KWF: The genius of this case was that Marshall was able to solidify the power of the court by not exercising it
· Supreme Court judicial review of state court decisions were established in Martin v. Hunter’s Lessee and Cohens v. Virginia
· Martin v. Hunter’s Lessee (1816)
· Parties were arguing over claims to the same land → VA state court ruled in favor of Hunter → US Supreme Court reversed and said the federal treaty controlled → VA state Court said Supreme Court didn’t have the authority to review its decisions
· Issue: Can the Supreme Court review state court decisions?
· Holding: Yes
· Reasoning:
· The Constitution gives Congress power to create lower courts and if Congress chose not to, then the Supreme Court wouldn’t have power to hear many cases 
· Important that it be able to review them because of state prejudices, interests, attachments, jealousies
· It is necessary for uniformity in interpreting federal law, would be problematic if different states were interpreting them differently
· Cohens v. Virginia (1821)
· Brothers were convicted in state court and sought Supreme Court review
· Supreme Court reaffirmed its ability to review state court judgments
· Criminal cases could be brought if the defendant was claiming their conviction was unconstitutional 
Limits of Federal Judicial Power 
· Three Primary Limits of Federal Judicial Power
· Interpretive → broad interpretation vs. narrow
· Congressional → Congress’s ability to restrict
· Justiciability → judicially created doctrines that limit power
Limit #1: Interpretive Limits
· The Court will often:
· Either apply its prior precedent or explain the standard for overturning that precedent.
· Rely on contemporaneous (18th Century) understandings of the wording of the Constitution
· Rely on the text itself and the justices’ own parsing
· Rely on the purpose of the Constitution
· The Framers were concerned state entities might be prejudiced by state interests.
· Rely on the structure of the Constitution
· Reading between the lines
· Art. III did not require the creation of lower Federal courts, meaning the Framers intended for the Court to review state courts
· Because the Constitution is written broadly, it is controversial as to how it should be interpreted
· Originalism - view that the court should only enforce what is clearly stated in the Constitution or intended by the framers (limits sources of constitutional interpretation)
· Specific Intent - meaning is based on what those who wrote it intended it to mean
· Modified/Abstract Intent - take a general view of what the writers meant, but not too specific because it is restrictive
· Original Meaning/Understanding - meaning is based on what people generally would have understood it to mean (Scaliaism)
· Nonoriginalism - view that the court should enforce norms beyond the four corners of the document so it can meet the needs of an evolving society (does not limit sources of constitutional interpretation)
· Sources of Constitutional Interpretation vs. Methods of Constitutional Interpretation
· Sources:
· Primary: Text of the Constitution, original history, overall structure, values reflected
· Secondary: Judicial precedent
· Methods: Textualism, Originalism, Precedential
· Scalia and Breyer Judicial Philosophies on Interpreting the Constitution Video
· Cruel and Unusual Punishment argument
· Value judgment at the time the law was passed vs. value judgment now
· Scalia said it was obviously meant to set a standard and once you agree to it it sets a standard in both directions - whatever they permitted is permitted and what they forbade is forbidden.  Once you abandon that you’re lost at sea
· Breyer said what about how cruel society was back then?  That stuff wouldn’t be ok now
· “A lot of stuff that is Constitutional is stupid” - Scalia
· There are things that the Framers thought were really important that we don’t think are important now
· DC v. Heller (2008)
· Facts: DC had laws generally prohibiting handgun possession and Heller sued the city claiming his Second Amendment rights were violated
· Issue: Does the prohibition violate the Second Amendment?
· Holding: Yes, the Second Amendment protects an individual’s right to bear arms outside of a militia context.  Ps advocated for strict scrutiny, but the majority didn’t set a standard at all
· Reasoning:
· Operative Clause:
· It is an individual right to have weapons → Weapons is the proper interpretation of “keep and bear arms” based on state constitutions and a 1773 dictionary
· There is a pre-existing right to carry weapons in case of confrontation, BUT it is limited and the government can limit firearm ownership for felons, the mentally ill, or prohibit very dangerous unusual weapons
· Prefatory Clause: doesn’t limit the operative clause, it just tells you the intent
· “Well regulated militia”- all able-bodied and trained men, not just members of a government organized militia
· “Security of a free state” - security of a free national government
· Idea is that if men are trained in arms and organized they can better resist a tyrannical government
· US v. Miller - 2nd Amendment does not protect the right to own a double barrel sawed off shotgun, & does not hold that only members of the militia have the right to bear arms
· Methods of Interpretation: original meaning originalism (judge plays historian)
· Sources of Interpretation: Text, Founding Era Constitution, Founding Era Dictionaries, Scholarly writings, case precedent, post-civil war era understandings 
· Do not look at legislative history
· Stevens (pluralist) Dissent:
· Stevens argued that “bearing arms” meant bearing war equipment
· No indication that the Framers intended for there to be a common law right of self-defense
· U.S. v. Miller held that it was ok to regulate possession that has no reasonable relationship to the preservation of the militia 
· Methods of Interpretation: Pluralism, Textualism, Specific Intent Originalism, Precedential 
· Sources of Interpretation: Text, Framers’ original intent, case precedent
· Breyer Dissent: We should adopt a standard of scrutiny somewhere between rational basis and strict scrutiny
· Strict Scrutiny - highest hurdle - difficult standard
· Two prongs: 1) Law meets a compelling gov. interest; 2) Law is implemented using the least restrictive means 
· Rational basis - lowest hurdle - easy standard
· Two prongs: 1) Law has a legitimate purpose; 2) What law does has a rational connection to the purpose
· Note: Before this case, the provision interpreted to limit government power to regulate weapons within the context of (state government) militia service 
· [image: image1.png]METHODS & SOURCES OF
INTERPRETATION IN
D.C. V. HELLER

Majority Opinion Dissent (Stevens)

Method: Method:

Original Meaning Originalism  Pluralist/Purposive
(non-originalist)

Sources:
Sources:
Text Text
Founding Era Constitutions Framers’ Original Intent
Founding Era Dictionaries Case Precedent

Founding Era Scholarly

Writings Dissent (Breyer)

Case Precedent NOT about interpretation

Bﬁﬂté?s'i’a'!,‘é‘%ﬂgf'a Doctrinal Analysis discussing

Standard of Review




· Levy video “On the Demise of the DC Gun Ban”
· What are your general impressions given the Heller ruling?
· He was glad that the majority ruled the way it did, that the 2nd amendment doesn’t have to be exercised solely in the context of militia service, it extends to self defense, hunting
· Point #1: These were purposes that existed before the constitution, part of our rights handed down by our common law tradition and natural rights tradition
· Point #2: DC gun ban couldn’t be sustained because it banned all persons at all times
· Was there anything particularly striking about the opinion?
· We had asked the court to adopt strict scrutiny - allows certain regulations to exist, but if the regulation is with respect to a fundamental right in the Constitution, then the government has to show that the regulation has a compelling reason and that it will be effective at satisfying the need and is no more sweeping than is absolutely necessary
· Court didn’t adopt any level of scrutiny, but categorically rejected rational basis standard
· So either we have heightened intermediate scrutiny or strict scrutiny, but at least it is heightened in some way
Limit #3: Justiciability Limits
· Justiciability Doctrines = judicially created limits on the matters that can be heard in federal courts
· “Constitutional” → Congress can’t override
· “Prudential” → can be overridden 
· Supreme Court’s Principles of Avoidance - try to avoid reaching constitutional questions → only do it when necessary 
· Five Major Justiciability Doctrines:
· Prohibition against advisory opinions
· When you ask a hypothetical and get an answer (non-binding)
· We don’t really know if a law is constitutional until it comes before the Court
· Court prefers to have concrete facts, not waste time, and preserve the court’s integrity
· Standing 
· Ask: Is this the right plaintiff?
· Basic constitutional requirements:
· Injury - must be concrete, particularized, and legally cognizable hard to P
· Traceable (causation) - P’s injury must be traceable to D’s action
· Redressability - relief sought must alleviate P’s injury and must be tied to the remedy sought 
· General Rule: A party only has standing to assert own rights
· Exception: practical hindrance against third party asserting own rights and has a special relationship, or Congress can override by passing a statute
· No generalized grievances allowed either (ex: citizen)
· Ripeness
· Ask: Is it too soon?
· General Rule: P may not present a premature case or controversy, often a consideration of when Court may rule on the constitutionality of a law before it is enforced against P
· Mootness
· Ask: Is it too late?
· General Rule: P must present a live controversy, an on-going injury at all stages of litigation
· Exceptions: 1) Capable of repetition yet evading review; 2) Voluntary cessation by defendant (but could easily start again); 3) Class actions  
· Political Question Doctrine 
· Ask: Does the substantive claim in the case present a “political question” that makes the claim unreviewable?
· The court holds that some questions are fundamentally political and it should not hear those cases, even if there is an allegation that the Constitution has been violated
· First steps:
· Identify the precise claim
· Determine whether the claim implicates the separation of powers
· Determine whether the ultimate authority over the claim rests in one of the political branches
· Six independent “tests” for existence of a political question (highly discretionary):
· Demonstrated textual commitment of the issue to a coordinate political department
· Lack of judicially discoverable and manageable standards for resolving the issue
· An initial policy determination of the kind premised on nonjudicial discretion
· Expressing lack of respect for coordinate branches
· An unusual need to adhere to a political decision already made
· The potential for embarrassment from multiple decisions by various departments on one question
· Nixon v. US (1993)
· Facts: Judge Walter Nixon was convicted by a jury → House presented Articles of Impeachment and Senate invoked Impeachment Rule XI which appoints a Senate committee to receive evidence and take testimony → Committee held hearings and presented evidence → Senate voted to convict → Nixon sued claiming that the rule violated the Constitution because it prevented the whole Senate from participating in the evidentiary hearings and the Constitution required “Senate try impeachment”
· Issue: Is the claim justiciable?
· Holding: No
· Reasoning:
· Art. 1 3, cl. 6 says Senate shall have sole power → “sole” is significant because if the court could review it, then it wouldn’t really have “sole” power
· Framers recognized that there would be 2 sets of proceedings → impeachment trial and criminal trial (check)
· Impeachment was intended to be the only check on the judicial branch, so allowing the judicial branch to be involved in the process would go against checks and balances
· Other safeguards: House has right to accuse, ⅔ Senate majority requirement
· It is within the discretion of the Senate to decide to use a committee, but not everything they might decide to do is within the Constitution 
Early Interpretations of the Original Constitution, Bill of Rights, and Civil War Amendments 
Original Constitution and Bill of Rights
· Barron v. Mayor & City Council of Baltimore [good law, but effect limited by incorp. doctrine]
· Facts: Barron sued the city for a violation of the Takings Clause of the Fifth Amendment → claimed D ruined his wharf by diverting streams and making the water too shallow for his boats
· Issue: Does the Takings Clause apply to the city?
· Holding: No, the Bill of Rights only applies to the federal government
· Reasoning: 
· The US Constitution was written for the US government, not for the individual state governments and the Bill of Rights were to limit the federal government
· The amendments don’t say anything that implies it was intended to apply to state govs.
· Note: States weren’t bound by the amendments until after the Civil War when the 14th Amendment and the Doctrine of Incorporation were in effect
· Prigg v. Pennsylvania (1842)
· Facts: PA state law prohibited blacks from being taken out of PA to be forced into slavery
· Issue: Does the PA state law violate the Fugitive Slave Clause and Act?
· Holding: Yes, the state law cannot supersede the federal law.
· Reasoning: 
· The law denied slaveholders their right to recover slaves under Article IV and the Federal Fugitive Slave Act → Supremacy Clause 
· Majority Opinion Summary of Conclusions:
· Established broad federal legislative power to protect right of slavery and rejected state power to regulate kidnapping of persons of African descent to protect them
· Held that Congress had implied power to pass the Federal Fugitive Slave Law 
· Dred Scott v. Sandford (1857) [counter precedent]
· Facts: 1819 Missouri Compromise made MO a slave state, but north of it slavery was prohibited → Scott was a slave owned in MO who was taken into IL which was a free state and claimed that his new residence made him a free man
· Issue: Can a slave become a citizen?
· Holding: No, the MO Compromise is unconstitutional and slaves are property, not citizens
· Reasoning:
· Framers didn’t intend to include slaves as “citizens”
· “The unhappy black race was separated from the white by indelible marks, and laws long before established, and were never thought of or spoken of except as property…”
· The right of property in a slave is affirmed in the Constitution
· 1865 Thirteenth Amendment ratified - prohibits slavery and involuntary servitude
· 1868 Fourteenth Amendment ratified
· Guarantees due process and equal protection of the laws
· Enacted because blacks were still being systematically discriminated against 
Civil War Amendments
· Slaughterhouse Cases (1872) - [NOT TOOLBOX]
· Facts: LA legislature gave a monopoly to Crescent by passing a law that required it to allow any person to use the slaughterhouse for a fixed fee → butchers sued claiming it created involuntary servitude, violated due process, denied them equal protection of the laws, and abridged their privileges and immunities as citizens (13th and 14th Amendments)
· Issue: Does the 14th Amendment apply the Bill of Rights to the states?
· Holding: No, it only protects US citizenship rights, not state citizenship rights
· Reasoning:
· The language says “privileges or immunities of citizens of the United States” → court said if it was intended to protect a citizen of a state against his own state, it would have said “of citizens of the state” → it does not apply BoR to the states 
· Due Process - the law can’t be seen as a deprivation of property under the meaning of the provision
· Equal Protection - provision is meant for blacks being discriminated against in extreme situations
· Harlan Dissent: Makes no sense to pass the 14th Amendment if it doesn’t do anything
· Key Doctrinal Takeaway: the Privileges and Immunities provision of the Fourteenth Amendment protects virtually nothing 
· Notes:
· Court’s holding re due process was later overruled and found that it did protect a right to practice a trade or profession
· The court continued to basically not use the privileges and immunities clause until 1999
· Private conduct generally does not have to comply with the Constitution
· “State Action Doctrine” - Constitution only applies to the government
· The 13th Amendment is the one Constitution provision that directly regulates private conduct
· Federal and state laws can apply constitutional norms to state conduct 
· Ex: CRA of 1964 forbids discrimination by employers
· Ex: CA state law requires private schools to provide free speech protections
· Exceptions to the State Action Doctrine:
· The Public Functions Exception = a private entity must comply with the Constitution if it is performing a task that has been traditionally, exclusively done by the government
· Ex: Marsh v. Alabama - company owned a town, could be treated like a  government 
· The Entanglement Exception = Private conduct must comply with the Constitution if the government has authorized, encouraged, or facilitated the unconstitutional conduct
· There is a lot of inconsistency in how courts decide if exceptions apply, but it does seems like the Court is more likely to apply the exceptions in cases that involve race discrimination as compared to other constitutional claims
· You can sue another individual under state/federal law, but hard to for violating your constitutional rights 
· Civil Rights Cases (1883)
· Facts: Multiple lawsuits for discriminatory treatment → claimed a violation of the CRA of 1875 which banned discrimination by operators of public accommodations
· Issue: Can Congress pass a law prohibiting discirmination? 
· Holding: No, the law is unconstitutional
· Reasoning:
· The 14th Amendment EPC allows Congress to pass legislation prohibition of discrimination by state law and state acts, but Congress can’t enact laws aimed at individuals
· Sections of the CRA are unconstitutional because they aim at individual conduct
· Congress can’t make such legislation unless some state law was passed or taken that is adverse to citizens’ rights that are protected by the 14th Amendment 
· Harlan Dissent:
· The Fourteenth Amendment was intended to give Congress the power to pass laws like the Civil Rights Act
· Some businesses are charged with duties to the public
· Note: The decision in this case meant the EPC couldn’t be used for now to protect civil rights, which is why Congress relied on commerce power instead.
· See Heart of Atlanta, Katzenbach
The Federal Executive Power
· Inherent Presidential Power - if there isn’t constitutional or statutory authority, can the president do it?
· Two Step Current Analysis to Assess Constitutionality of Presidential Acts:
· Is the executive action with the scope of the President’s power under the Constitution?
· Use Youngstown analysis
· Does the law violate some other constitutional provision or doctrine?
· E.g. equal protection, separation of powers, BoR, Tenth Amendment, etc.
· Youngstown Sheet & Tube Co. v. Sawyer (1952) [TOOLBOX]
· Facts: There was a dispute between steel companies and employees → union gave notice to strike → the president intervened by issuing Executive Order 10340 which directed the Secretary of Commerce to take possession of most of the steel mills and keep them running → Congress was notified but didn’t take action → mill owners sued
· Issue: Was the president acting within his constitutional power?
· Holding: No, the takeover was unconstitutional
· Reasoning:
· The order can’t be sustained as an exercise of power as Commander in Chief because even though “theater of war” is an expanding concept, can’t just allow the President to take possession of property to stop labor disputes from stopping production
· President is limited in the lawmaking process to the recommendation of laws he thinks are wise and veto of laws he thinks are bad
· Concurring Opinion: THIS IS THE CURRENT RULE
· Three-zone Test:
· Acting pursuant to Congress’s authorization - President’s authority at max
· Acting in absence of a congressional grant or denial of authority - uncertain authority
· President takes measures incompatible with Congress - lowest ebb of authority 
· KWF Note: This case shows us that the court is much more likely to read the facts in a way that exposes how much power it has
· Note: Also has been applied to foreign affairs cases
· Executive Privilege = the ability of the president to keep secret conversations with or memoranda to or from advisors
· The Constitution doesn’t mention executive privilege, but Presidents claim it and it wasn’t considered by the Supreme Court until U.S. v. Nixon
· U.S. v. Nixon (1974)
· Facts: Prosecutor in Watergate case subpoenaed Nixon for tapes of White House convos → Nixon moved to quash claiming executive privilege
· Issue: Does the President have executive privilege that would allow him to quash the subpoena?
· Holding: No
· Rule: When the ground for asserting privilege as to subpoenaed materials sought for use in a criminal trial is based only on the generalized interest in confidentiality, it cannot prevail over the fundamental demands of due process of law in the fair administration of criminal justice
· Reasoning: 
· The President does have an executive privilege, but it is not absolute
· The power belongs to the judiciary to determine if executive privilege is constitutional, not the president
· It doesn’t apply to the tapes because the general need for confidentiality is outweighed by the constitutional need for production of evidence in a criminal proceeding (Nixon didn’t assert the privilege for a good reason)
· Would infringe on court’s power if Nixon could keep the evidence out
· Cheney v. US District Court for DC would be the next time the Supreme Court considered executive privilege
· Court said the writ could only be issued if there were exceptional circumstances amounting to abuse of discretion
· Court differentiated it from Nixon because it was a civil suit, in which the need for information is less significant/urgent
· Foreign Policy
· The Constitution doesn’t say much about foreign policy decision-making
· Article 1 - Congress has power to regulate commerce, declare war, raise armies, define and punish piracies and felonies
· Article 2 - President is commander in chief, treaties with ⅔ Senate approval
· Harder to rely on the Framers’ intent because the world in this aspect is extremely different today
· U.S. v. Curtiss-Wright Export Corp. (1936) [counter-precedent case]
· Facts: Congress passed a resolution which authorized the president to stop the sale of arms to countries involved in the Chaco Border Dispute → Roosevelt issued the order → Curtiss was indicted for conspiring to sell arms to Bolivia
· Issue: Does the resolution violate the nondelegation doctrine?
· Nondelegation Doctrine = Congress can’t delegate legislative power to executive agencies
· Holding: No
· Reasoning:
· The difference between powers in foreign or external affairs and powers in domestic or internal affairs:
· Constitution’s purpose was to carve out powers possessed by the states → if not in the Constitution, it belongs to the states
· States never possessed international powers → the federal government always did, so it doesn’t depend on an affirmative grant in the Constitution
· President has implicit power 
· Note: This case’s implications raise inherent issues with checks and balances and the court has done little to address it 
· Executive Agreements
· Constitution doesn’t mention executive agreements, but the SC has always upheld them
· Dames & Moore v. Regan, Secretary of the Treasury (1981)
· Facts: In response to the Iran Hostage Crisis, President Carter blocked the removal or transfer of all property interests of the Iranian government → hostages were released as part of an executive agreement in exchange for the promise to terminate lawsuits → P lost his lawsuit
· Issue: Are the executive agreements constitutional?
· Holding: Yes
· Reasoning:
· Congress has implicitly approved them → in 1949 it implemented a Commission to carry out a president’s executive order
· Note: Sometimes the court will read inaction as implicit approval, other times it will not 
· Youngstown Test - Zone 1 
· The Court has also previously upheld executive agreements 
· Note: This is a narrow opinion, so if the facts had been different (e.g. Congress disapproved), the decision might be also 
· War Powers Resolution was passed in 1973 as a response to the Vietnam War which had no formal declaration of war from Congress
· President may only used armed forces when: 1) Congressional authorization/declaration of war; 2) Specific statutory authorization; 3) National emergency created by an attack on the US
· Stringent reporting requirement
· The constitutionality of the act hasn’t been challenged in the Supreme Court
· The only standards we have as to what the president can do are those set forth in the War Powers Doctrine
· Because the court views foreign policy disputes as a political question → unlikely to be heard
· Checks on the President
· Primary Formal Mechanisms: 1) Civil suits and criminal proceedings; 2) Impeachment
· Richard Nixon v. A. Ernest Fitzgerald (1982)
· Facts: Fitzgerald sued Nixon for civil damages for Nixon’s supposed dismissal of Fitzgerald in the Air Force
· Issue: Does Nixon have civil immunity for official acts while in office?
· Holding: Yes
· Rule: The President has absolute immunity from civil lawsuits for all official actions taken while in office
· Reasoning:
· The President is the “chief constitutional officer of the Executive Branch”
· Private lawsuits would raise unique risks to the effective functioning of government → if President is always in fear, then he might not operate to the best of his ability
· The check of impeachment is still available
· William Jefferson Clinton v. Paula Corbin Jones (1997)
· Facts: Jones sued for damages arising out of an event where she alleged he sexually harassed her → he later became president and she sued them → he asserted presidential immunity
· Issue: Does the president have immunity for suits on events occurring before his presidency?
· Holding: No
· Reasoning: 
· Previous decisions on immunity were based on concerns that the President wouldn’t be able to perform his job effectively → not true for unofficial conduct
· Wouldn’t violate separation of powers 
· No precedent supporting Clinton’s argument that it will place a burden on him, and it is unlikely that frivolous litigation will become prevalent
· Congress can give the President stronger protection if it wants 
· Impeachment
· Unresolved issues:
· What are high crimes and misdemeanors?
· What procedures must be followed when there is an impeachment and removal hearing?
· No judicial precedent, but there is historical experience (Johnson, Nixon, Clinton, Trump)
The Federal Legislative Power
· Basic Principle: Congress may act only if there is express or implied authority in the Constitution, whereas states may act unless the Constitution prohibits the action
· Tenth Amendment - powers not delegated to the US by the Constitution nor prohibited by the states, are reserved to the States, or the people
· Two-step current approach to assess the constitutionality of an act of Congress?
· Is the law enacted within the scope of Congress’ authority under the Constitution?
· Does the law violate some other constitutional provision or doctrine?
Limit #1: Does the constitution grant Congress the power to enact the legislation?
· McCulloch v. Maryland
· Facts: MD passed a law requiring any bank not chartered by the state to pay a tax → Federal Bank of the US refused to pay
· Issue: Was it constitutional for the state to tax the bank?
· Holding: No
· Reasoning: 
· Step 1: Is Congress creating a national bank within the scope of Congress’s authority?
· Yes, Congress has implied powers that aren’t expressly stated in the Constitution
· States do not have the power to do things that would impede or burden the operations of constitutional laws enacted by Congress
· Textual Rationale: Articles of Confederation had provision in Constitution → implied power is ok
· Note: Nothing in this case should be interpreted to mean Congress has unlimited power, the Supreme Court will decide if what Congress says is an implied power actually is one
Limit #2: Commerce Clause
· Art.1 8: “The Congress shall have the power...to regulate Commerce with foreign Nations, and among the several states, and with the Indian Tribes”
· Commerce ≠ commercial, buying and selling 
· Four Eras of the Commerce Clause:
· Era 1: Until the 1890s - broadly defined, minimally used
· Era 2: 1890s-1937 - narrowly defined and limited by the Tenth Amendment
· Era 3: 1937-1990s - expansively defined and not limited by the Tenth Amendment
· Era 4: 1990s - narrowly defined and limited by the Tenth Amendment 
· Era 1: Broadly defined, minimally used
· Gibbons v. Ogden (still good law, but it’s not the current rule so wouldn’t use in exam)
· Facts: NY legislature granted a monopoly to Fulton and Livingston for operating steamboats in NY waters → they licensed Ogden → Gibbons was operating a ferry service and argued that it was licensed under federal law
· Issue: Was the NY law constitutional?
· Holding: No, only Congress has the power to regulate interstate commerce 
· Reasoning:
· A system for regulating commerce wouldn’t exclude navigation and Congress has exercised this power from the beginning
· Applies even within the state → “commerce among the states, cannot stop at the external boundary line of each state, but may be introduced into the interior”
· It if it entirely internal and no effect outside, Congress cannot regulate it 
· But if it is internal and affects other states, then Congress can use commerce power to regulate it
· Era 2: Narrowly defined and limited by the Tenth Amendment 
· During this time, the judicial branch’s power expanded because it limited congressional power → in some ways judges were acting as lawmakers and were criticized for it 
· Court was controlled by conservative justices who were opposed to gov. economic regulations
· During this era, the court held that “commerce” should be narrowly defined as one stage of business, not encompassing others like manufacturing, production, etc.
· Court also held that just because the act might affect commerce doesn’t justify action by Congress → there must be a direct effect on interstate commerce 
· The Tenth Amendment reserved control of activities like mining, manufacturing, and production to the states 
· Era 3: Expansively defined and not limited by the Tenth Amendment
· The Great Depression made the Supreme Court’s hostility to economic regulation seem harmful
· During Era 3:
· Tenth Amendment is not a limit
· No distinction between commerce and other stages of business
· Congress can regulate both interstate commerce and intrastate activities that has a substantial effect on interstate commerce 
· NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937)
· Facts: D manufactures and distributes steel and pig iron → also had subsidiaries and other properties → NLRB found that it had engaged in unfair labor practices which affected commerce
· Issue: Was the NLRB Act by Congress constitutional?
· Holding: Yes
· Reasoning:
· The commerce contemplated by the act is interstate and foreign
· NLRB only reaches whatever burdens or obstructs commerce, not just anything that has an effect on commerce
· The industrial labor relations were closely connected to interstate commerce because of its national scale 
· Notes: The direct vs. indirect effect on commerce fell away
· United States v. Darby (1941)
· Facts: Congress enacted the Fair Labor Standards Act which prevented shipment in interstate commerce of certain products produced under labor conditions that were not up to standards set in the act
· Issue: Was the Fair Labor Standards Act constitutional?
· Holding: Yes
· Reasoning: 
· The prohibition of the shipment of interstate goods is within the constitutional powers of Congress
· Also extends to intrastate activities which so affect interstate commerce that regulation to a legitimate end is appropriate
· Wickard v. Filburn (1942) [TOOLBOX]
· Facts: AAA of 1938 passed which limited the amount of wheat that farmers could grow to regulate the marker → Filburn gew more than what was allowed and was penalized
· Issue: Was the act within Congress’s power to pass?
· Holding: Yes
· Reasoning: 
· Power to regulate commerce includes power to regulate the prices at which commodities in commerce are dealt in and practices affecting such prices
· Alone, Filburn’s actions may not have an effect on interstate commerce, but in the aggregate, actions like Filburn’s will certainly have an impact on the market 
· WICKARD TEST (very deferential) - whether Congress has a rational basis to conclude that activity being regulated by federal law considered in the aggregate has a “substantial effect on interstate commerce”
· Notes: Defined “commerce among the states” to include: Home consumed products that compete with interstate commerce (includes home grown and consumed wheat)
· Takeaway: The Court applies the deferential Wickard test (Supreme Court Justices defer to the Congress by using a test that always upholds the federal law at issue) when the local activity Congress is regulating is "economic" as that term is defined in the Raich case
· Heart of Atlanta Motel v. U.S. (1964) 
· Facts: Civil Rights Act of 1964 was enacted under the Commerce Clause and prohibited private employment discrimination and racial discrimination by places of public accommodation → Hotel violated the act and challenged the constitutionality of it
· Issue: Is the CRA of 1964 constitutional?
· Holding: Yes
· Reasoning:
· There is overwhelming evidence that racial discrimination has a disruptive effect on commercial intercourse
· Applied Wickard Test: hotel’s actions affect travel which is interstate commerce → in the aggregate, actions like the hotel’s would negatively impact travel 
· Katzenbach v. McClung
· Facts: Restaurant forbade African Americans from dining in → restaurant challenged the constitutionality of the Civil Rights (?) Act
· Issue: Does the law apply to the restaurant even though it only does business in one state?
· Holding: Yes
· Reasoning:
· Even though the business isn’t significant in relation to the whole industry, it does have an effect
· Congress determined that refusing service to African Amreicans does burden the system and the Act is appropriate to deal with the problem Congress determined
· Hodel v. Indiana - law regulating strip mining and required reclamation was found within the scope of the commerce clause power
· Court may only invalidate a law enacted under the Commerce Clause when Congress lacks a rational basis to conclude that the activity considered in the aggregate has "affects interstate commerce.”
· Perez v. U.S. - Consumer Credit Protection Act found valid because extortionate credit transactions may affect interstate commerce
· Era 4: Narrowly defined and limited by the Tenth Amendment 
· U.S. v. Lopez
· Facts: Congress passed the Gun-Free School Zones Act of 1990 → Lopez was charged with violating the action and found guilty 
· Issue: Is the act valid?
· Holding: No, it exceeds the authority of Congress
· Reasoning:
· Three broad categories of activities Congress may regulate under its commerce power:
· Use of channels of interstate commerce
· Instrumentalities of interstate commerce, or persons or things in interstate commerce
· Activities having a substantial relation to interstate commerce
· Lopez, Morrison, Raich
· It is not an economic activity and the gun and respondent didn’t move through interstate commerce at all
· Too many inferences between the activity and interstate commerce 
· If we accepted the government’s argument, then all activities could essentially be regulated 
· Note: The justices didn’t challenge the empirical reality that in the aggregate, the activity would have an effect on interstate commerce, but they were concerned about federal police power and that there would be very little states could regulate
· Rule: Lopez Factors to consider for Congress’s regulation of noneconomic intrastate activity under Commerce Clause:
· Essential part of larger regulation (larger federal law) of economic activity?
· If not, would weigh against Congress
· Includes an explicit jurisdictional element?
· Congressional findings? (this is helpful, but not a determinative factor)
· Relies on reasoning linking the intrastate activity and interstate commerce that is too attenuated?
· Note: When the court takes the view that the activity is non-economic, it is unlikely to defer to Congress’ view that the activity, considered cumulatively, has a substantial effect on interstate commerce, particularly if it deems Congress’ reasoning to be “too attenuated”
· Takeaway: The Court applies the highly discretionary (up to the Supreme Court's discretion and thus this test is criticized as judge-empowered because the Justices (not Congress as it should be) are essentially making law/exerting their personal policy preferences by having a rule that gives them so much power) Lopez test when the local activity Congress is regulating is "noneconomic" as that term is defined in the Raich case.
· U.S. v. Morrison
· Facts: Congress enacted 42 USC 13981 which provides a federal civil remedy for victims of gender-motivated violence → Brzonkala sued 2 men who sexually assaulted her and the university under the act 
· Issue: Did Congress have the authority to enact the law?
· Holding: No, it exceeds Congress’s power
· Reasoning:
· Gender motivated crimes of violence aren’t economic activity
· Like Lopez, if we accept Congress’s reasoning, it would allow Congress to regulate all crime and other areas
· Concern that it would “obliterate the Constitution’s distinction between national and local authority”
· Gonzalez v. Raich (2005)
· Facts: CA law was passed to allow medical marijuana → Raich and Munson used medical marijuana and grew their own for personal use → were charged with violating federal law that prohibited it 
· Issue: Can Congress regulate the use of cannabis even if the states approve it for medicinal purposes?
· Holding: Yes, the Controlled Substances Act is a valid exercise of power
· Reasoning:
· Comparison to Wickard case → when viewed in the aggregate, home-consumed marijuana outside federal control would affect price and market conditions 
· The diversion of homegrown marijuana frustrates the federal interest in eliminating commercial transactions in the interstate market in their entirety
· Rational Basis Test for concluding that interstate commerce would be affected
· Prohibiting intrastate possession is a rational means of regulating commerce of that product 
· Note: They didn’t content the entire act wasn’t within Congress's power under the Commerce Clause, rather they contended the prohibition applies to intrastate manufacture and possession for medical purposes exceeds its power
· Economic = the production, distribution, and consumption of commodities
· Commercial = buying and selling
· Test: Is it economic or noneconomic (Raich) 
· If economic → Wickard Test
· If non economic →  Lopez factors
· National Fed. of Independent Business v. Sebelius (2012)
· Facts: Affordable Care Act was passed which included a mandate that everyone must purchase insurance or else pay a penalty
· Issue: Is the mandate a valid exercise of power under the Commerce Clause and Necessary and Proper Clause?
· Holding: No, but it is valid under the Congress’s power to tax
· Reasoning:
· Congress has power to regulate commerce, but this act wouldn’t regulate it, it would actually be compelling individuals to become active in commerce
· But it could be a tax because it looks like one
· Dormant Commerce Clause
· Limit on state regulatory power
· State and local laws are unconstitutional if they place an undue burden on interstate commerce 
· For this class, only need to know that there is no dormant commerce clause —that dormant commerce clause analysis is an interpretation of the commerce clause
· No dormant commerce clause analysis on exam 
Limit #3: Tenth Amendment
· The powers not delegated to the United States by the Constitution, nor prohibited by it to the States are reserved to the States respectively, or to the people.
· Old interpretation: The 10th Amendment is simply a reminder that the Federal government cannot exercise powers not granted by the Constitution.
· Current interpretation: The 10th Amendment is a judicially-enforceable limitation on the Federal government that reserves certain powers for the states.
· The Tenth Amendment as a limit was revived in Gregory v. Ashcroft (1991) where the court ruled that a federal law will be applied to important state government activities only if there was a clear statement from Congress that the law was meant to apply
· It didn’t invalidate the law, but was used as a consideration
· Note: The New York, Printz, and Reno cases have nothing to do with commerce power, they have to do with possible violations of the Tenth Amendment → these cases are all toolbox, but only bring them out if there is a possibility of a Tenth Amendment violation 
· New York v. US (1992)
· Facts: Low-Level Radioactive Waste Policy Amendments Act of 1985 was passed which obliged states to provide for waste disposal within its own borders → had monetary incentives and penalties
· Issue: Did the law violate the Tenth Amendment?
· Holding: Yes 
· Rule: Congress cannot commandeer the states’ legislative process [CURRENT RULE]
· Reasoning:
· Regulation of the interstate market in waste disposal is within Congress’s authority under the Commerce Clause
· However, the constitution has never been understood to confer Congress with the power to require states govern according to Congress’s instructions
· Congress may pass a law requiring or prohibiting certain acts, but it cannot pass a law requiring states to prohibit or require certain acts
· Where a federal interest is sufficiently strong to cause Congress to legislate, it must do so directly, it may not conscript states as agents 
· Printz v. US (1997)
· Facts: Brady Handgun Violence Prevention Act passed which required local and state law enforcement officers to conduct background checks on prospective handgun purchasers
· Issue: Does the act exceed Congress’s authority?
· Holding: Yes it violates the Tenth Amendment
· Rule: The federal government cannot command state officials to help enforce federal law.
· Reasoning:
· The federal government can’t commandeer states to enact or administer federal programs → incompatible with dual sovereignty
· Here congress is trying to circumvent the rule by conscripting the state’s officers directly
· Reno v. Condon (2000)
· Facts: Driver’s Privacy Protection Act of 1994 prohibits state DMVs from releasing personal information
· Issue: Does the act violate the Tenth Amendment?
· Holding: No
· Rule: Federal laws that require action from both states and private entities are not “commandeering”
· Reasoning:
· The state argued that it compelled state officials to carry out federal policy (e.g. New York and Printz)
· Court disagreed and said this statute regulates state activities
· Doesn’t require state to regulate its own citizens (New York)
· Doesn’t require state officials to assist in the enforcement of federal statutes regulating private individuals (Printz)
· The law also requires action from private entities, it is just that states are a part of it too
· This makes a difference 
Limit #4: Equal Protection Clause
· 14th Amendment “Nor shall any deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws”
· No provision in the constitution says that the federal government cannot deny equal protection of the laws, but in Bolling v. Sharpe, the court held that equal protection applies to the federal government through the 5th Amendment Due Process clause 
· Equal protection clause has been used a key provision for combatting discrimination, and has also been used if the government discriminates among people as to the exercise of a fundamental right 
· Illicit Equal Protection Classifications:
· Race (ethnicity and national origin) - Suspect
· Gender - Quasi suspect
· Alienage (citizenship) - suspect
· Legitimacy (non-marital children) - quasi suspect 
· If government laws are challenged based on equal protection, then ask: Is the government’s classification justified by a sufficient purpose?
· Q1: What is the classification?
· It exists on its face
· Discriminatory impact or effect and has a discriminatory purpose behind the law
· Q2:  What is the appropriate level of scrutiny?
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· Strict Scrutiny - Necessary to achieve a compelling gov. purpose and narrowly tailored
· Ex: Race
· Presumptively unconstitutional
· Plaintiff usually wins
· Intermediate Scrutiny - Substantially related to an important government purpose
· Ex: Gender
· No presumption of constitutionality of unconstitutionality at all
· Hard to know who will win
· Rational Basis - Rationally related to a legitimate government purpose
· This is the minimum level of scrutiny
· Presumptively constitutional
· Government (lawmaker) usually wins
· Court considerations for determining what standard of scrutiny to apply (“suspect” “Frontiero Factors”):
· Immutable characteristics: race, gender, etc.
· Ability of the group to protect itself through the political process
· History of discrimination 
· Q3: Does the government action meet the level of scrutiny?
· The Supreme Court will often focus on the degree to which a law is underinclusive or overinclusive to determine the FIT between the government’s means and ends
· Overinclusive - law is overinclusive if it applies to those who need not be included in order for the government to achieve its purpose 
· Underinclusive - law is underinclusive if it doesn’t apply to individuals who are similar to those whom the law applies 
· If strict scrutiny: should be minimal overinclusiveness and underinclusiveness
· If rational basis: permits substantial/unlimited overinclusiveness and underinclusiveness
· Note: For exam, never describe a law as “facially discriminatory” because all laws are facially discriminatory on the basis of some criterion → be specific (e.g. “facial racial classification”)
Race:
· Some Historical Background:
· Plessy v. Ferguson had been decided, court held “separate but equal” was constitutional
· Charles Houston’s Two-Step Plan: 1) File precedent cases demanding black schools be made equal; 2) Challenge separateness → this is called “impact litigation”
· Plessy v. Ferguson (1896) [Not toolbox] [overturned by Brown v. Board]
· Facts: LA passed a law providing for separate railway carriages → Plessy violated the law and was charged → he argued that the law was unconstitutional
· Issue: Did LA violate the equal protection clause of the 14th Amendment?
· Holding: No
· Reasoning:
· Purpose of the 14th Amendment was to establish equality, not to abolish distinction
· Court said separation doesn’t necessarily imply inferiority → if they feel inferior, then it is because that’s how they choose to view it
· Court also said racial discrimination couldn’t be abolished by law 
· Dissent: Constitution is colorblind and neither knows nor tolerates classes among citizens 
· After Plessy, “separate but equal” became the law, but as a result of Houston’s work, the court began ruling in various cases that states denied equal protection by failing to provide educational opportunities for blacks that were available to whites
· Brown v. Board of Education (1954)
· Facts: African American children were denied admission to schools under laws requiring or permitting segregation
· Issue: Does segregating schools deprive the children of equal opportunity?
· Holding: Yes, they are deprived of equal protection under the law?
· Reasoning:
· It decreases the equality of education → this is what the case really came down to
· Generates inferiority 
· Separate education facilities are inherently unequal 
· Note: Brown technically only applied to education, but the Supreme Court later affirmed lower court decisions that declared laws requiring segregation to be unconstitutional 
· Note: Compare to slaughterhouse cases → this is state law being regulated, not private conduct, so the 14th Amendment could be used 
· Remedies: If a court finds an equal protection violation, then it must fashion a remedy
· Types of Remedies: 1)Invalidating the law; 2) Injunction prohibiting conduct 
· Brown v. Board of Education II
· The Court gave the school authorities the primary responsibility for elucidating, assessing, and solving the problems and it would decide what good faith implementation was 
· Required the schools to make a “prompt and reasonable start” toward full compliance
· “With all deliberate speed”
· Basically gave the schools the opportunity to take their time and allowed for massive resistance 
· The Supreme Court didn’t really help matters here and didn’t create a remedy the way they were supposed to
· Three major types of laws drawing a distinction between people based on race and national origin:
· Race specific classifications that disadvantage racial minorities
· Racial classifications burdening both whites and minorities
· Laws requiring separation of races
· Korematsu v. US (1944) - [Counter Precedent] [not explicitly overturned, but heavily criticized]
· Facts: Korematsu was convicted for staying in a “Military Area” which Japanese people were excluded from by Executive Order 9066 → he argued it violated the 5th Amendment 
· Issue: Us Executive Order 9066 valid?
· Holding: Yes
· Reasoning:
· Application of Strict Scrutiny - 
· Compelling purpose? Purpose is national security which is always compelling 
· Narrowly tailored? Court said it was, but in reality it was not 
· KWF Analysis:
· The means and fit were terrible 
· Overinclusive - included all Japanese people, none of whom were spies (the elderly, babies couldn’t have been spies)
· Underinclusive - didn’t actually include anyone who was a spy
· Dissent: No reliable evidence to show that the Japanese individuals are generally disloyal or a credible threat → no reason given for opting for total exclusion instead of investigations done case-by-case, which they did with Germans and Italians 
· Note: Strict scrutiny was supposed to be applied → court did a bad job of applying it such that somehow the law got over the hurdle 
· Loving v. Virginia (1967)
· Facts: Virginia had a ban that forbade whites to engage in interracial marriages → the Lovings were convicted of violating it 
· Issue: Does the law violate the equal protection clause?
· Holding: Yes
· Reasoning: 
· Classification: Facial racial classification
· Strict scrutiny analysis:
· Compelling purpose? No, this law is obviously based on white supremacy
· Narrowly tailored? Don’t reach this point because purpose wasn’t compelling
· Also violates an individual’s fundamental right to marriage (due process analysis)
· Note: This court actually applied the test incorrectly, but still concluded that this test would fail even the rational basis test too
· Palmore v. Sidoti [put in back of toolbox]
· Facts: Palmore’s custody of her daughter was taken away after she married a black man
· Issue: Is her marriage a sufficient consideration to justify the law?
· Holding: No
· Reasoning:
· No apparent purpose aside from racism → designed to maintain white supremacy
· “Private biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect” 
· Loving and Palmore show two major competing theories of the Equal Protection Clause
· To protect from discrimination to subject individuals to class of inferior race
· Puts obligation on the government to dismantle racial hierarchy
· Gender:
· Reed v. Reed (1971) was the first case where the Supreme Court invalidated a gender classification for the first time → law preventing women from administering an estate violate EPC
· Court applied rational basis scrutiny (NOTE: This is NOT what the rule is now)
· Frontiero v. Richardson [This is not the current law]
· Facts: Female member of the armed services tried to claim her husband as a dependent for benefits → statute said men could claim their wives as dependents, but women couldn’t do the same for their husbands unless they could show he was dependent on her for more than ½ of his support (facial gender classification)
· Issue: Should classifications based on gender be subject to strict scrutiny?
· Holding: Yes
· Rule: Frontiero Factors: Factors for determining if a classification should be suspect:
· History of purposeful discrimination
· Immutable trait
· Politically powerless group
· Reasoning: 
· Sex is an immutable characteristics
· Sex characteristic frequently bears no relation to ability to perform or contribute to society
· Note: The Court here used strict scrutiny, but it was a plurality decision (majority of court didn’t agree) so it was only binding on the parties to the case and not future courts
· Issue: Is the statute constitutional?
· Holding: No
· Reasoning:
· Applying strict scrutiny, the statute doesn’t serve a compelling interest
· Even the government admits it is just for “administrative convenience”, and it also hasn’t show that the law makes it easier for them
· Craig v. Boren (1976) [TOOLBOX]
· Facts: Law in OK prohibited sale of beer to men under 21 and women under 18
· Issue: Does the law deny males 18-21 equal protection of the law?
· Holding: Yes
· Reasoning: 
· The Court applied INTERMEDIATE SCRUTINY because facial gender classification
· Stats on drunk driving and accidents insufficient to show a substantial relation to the purpose of reducing DUIs
· The studies provided document increases in DUIs, but don’t relate the findings to age-sex differentials
· KWF: Probably need more than just one statistic that could go either way to win
· Note: After this case, the Supreme Court has applied intermediate scrutiny for many gender classifications 
· United States v. Virginia (1996) [TOOLBOX]
· Facts: Virginia Military Institute was an all-male public college → Fourth Circuit ruled VA violated equal protection → in response created VWIL
· Issue: Does exclusion of women violate equal protection?
· Holding: Yes, it exceeds Virginia’s power to do so
· Reasoning: 
· Parties who seek to defend gender-based government action must demonstrate an “exceedingly persuasive justification” for it 
· The justification for the law must describe an actual state purpose, not an after the fact rationalization → basically Supreme Court must be convinced it was the actual purpose 
· The school is not inherently unsuitable for women, and it isn’t necessarily suitable for all men even → clearly based on a stereotype
· Issue #2: What was the proper remedy?
· Holding #2: Accept women to VMI, a separate school is not appropriate 
· Proving the Existence of a Gender Classification:
· Existing on the face of the law
· Discriminatory impact and discriminatory purpose 
· Gender Classifications Benefiting Women 
· Principle 1: Gender classifications benefiting women based on role stereotypes generally will not be allowed
· Principle 2: Gender classifications benefiting women designed to remedy past discrimination and differences in opportunity generally are not permitted
· Orr v. Orr
· Facts: Alabama alimony statute provides that husbands, but not wives, may be required to pay alimony upon divorce
· Issue: Does the law discriminate against men?
· Holding: Yes
· Reasoning:
· Intermediate scrutiny → substantially related to achievement of objective?
· Gender classification actually produces perverse results
· The state’s purposes are well-served by a gender-neutral classification
· This law carries “baggage of sexual stereotypes” → it assumes men are breadwinners and women are dependent
Alienage
· General Rule: Apply strict scrutiny
· Self-Government and Democratic Process Exception - Apply rational basis
· E.g. jobs like being governor, not unusual to have a law requiring a citizen
· Applies to: voting, political office, jury service, law enforcement, public school teacher
· Foley v. Connelie
· Does not apply to notary publics
· Federal Interest Exception → apply rational basis
· Congress and President have power to decide how non-citizens are treated → shouldn’t be up to the court
· Executive order by president with facial classification subject to RB
· Citizen vs. Non-citizen is different from undocumented non-citizen vs. documented non-citizen
· Plyler v. Doe
· Found law banning undocumented children from public school unconstitutional based on unique circumstances
· However it is permissible to classify adults based on undocumented status
· Unique application of the Equal Protection Clause, no other application of it
· Court treated it as a special class of individuals in a special situation
Other Discrimination:
· If there is no reason for heightened scrutiny, the default is rational basis
· The rational basis test is very deferential → court has held that the actual purpose behind the law is irrelevant and the law must be upheld if a conceivable legitimate purpose can be identified 
· A party challenging the rationality of a legislative classification has the burden of negating every conceivable basis which might support the law
· If any conceivable legitimate purpose is sufficient, then few laws will fail the rational basis test
· Law will be upheld unless the government’s action is clearly wrong and arbitrary 
· Substantial underinclusiveness permitted under rational basis review
· Underinclusive = doesn’t regulate all who are similarly situated 
· Railway Express Agency, Inc. v. New York (1949) [KEY TOOLBOX for GOV]
· Facts:  NY traffic regulation prohibited advertising vehicles, but allowed putting ads on a vehicle owned by the company and not primarily used for advertising → railway was convicted because it sold advertising space on its trucks → sued and argued that the classification had no relation to the traffic problem 
· Issue: Does the law satisfy rational basis review?
· Holding: Yes
· Reasoning:
· Classification: Businesses owning vehicle vs. those who don’t own a vehicle
· Not a suspect classification → apply rational basis
· Legitimate government purpose?: Traffic safety
· Means rationally related to purpose?: Rational enough for local authorities to conclude that people advertising on trucks they already use for work wouldn’t present the same traffic problem as trucks used solely for advertising
· Note: the plaintiff could really only challenge the means prong
· Note: The court basically says the purpose could be irrational, but it wants to avoid making policy judgments 
· Note: Can use this case to explain how if rational basis is applied, the government can easily satisfy it 
· MA Board of Retirement v. Murgia (1976)
· Facts: Law required uniformed state police officers to retire when they turned 50
· Issue: Does the law deny Murgia equal protection of the law?
· Holding: No
· Reasoning:
· Classification: Those under age 50 vs. those over age 50 
· Not suspect (apply Frontiero factors)
· History of purposeful discrimination? Yes, but not enough to justify
· Immutable trait? Yes, but everyone ages
· Politically powerless? No
· The law doesn’t discriminate only against the elderly, it affects middle aged people too
· Legitimate government purpose? Protect the public by assuring police are physically prepared to do their job
· Means rationally related to purpose? Physical ability declines with age
· Other Forms of Discrimination analyzed by Rational Basis:
· Discrimination based on disability (City of Cleburne)
· Wealth discrimination 
· Discrimination based on sexual orientation (Romer v. Evans)
· City of Cleburne, TX v. Cleburne Living Center, Inc. (1985) - Rational Basis with Bite/Plus
· Facts: CLC leased a building for the operation of a group home for the mentally retarded → applied for a permit as required by law → denied 
· Issue: Does the law violate the Fourteenth Amendment EPC?
· Holding: Yes
· Reasoning:
· Is mental disability a suspect classification? No
· History of purposeful discrimination? Yes, but not so much now
· Immutable? Yes, but up to legislators because judiciary is too uninformed 
· Politically powerless? No, lawmakers have been trying to address it
· Apply rational basis test since it is not a suspect classification:
· Legitimate government purpose? No, the reasons for the law was: 1) negative attitude of neighbors; 2) location near school and an old floodplain; 3) size of home and number of occupants
· Means rationally related to purpose? Does not react since no legitimate government purpose 
· Rational Basis with Bite/Plus: It’s not clear when it is to be applied, it’s more of a label for cases where RB is applied and the plaintiff normally wouldn’t win but does
· What constitutes a “legitimate purpose”?
· If it advances a traditional “police” purpose: safety, public health, or public morals 
· Virtually any goal not forbidden by the Constitution will satisfy rational basis
· Romer v. Evans (1996) - Rational Basis Plus [TOOLBOX]
· Facts: Amendment to CO Constitution banned local governments from creating laws prohibiting discrimination based on sexual orientation
· Issue: Does the law violate the EPC?
· Holding: Yes
· Reasoning: 
· Not suspect
· Rational Basis Analysis:
· Legitimate government purpose: Purpose given was respect for landlords or employers who have personal/religious objections and to conserve resources to fight other discrimination → court said this was not legitimate 
· Means? Does not reach
· “The Amendment classifies homosexuals not to further a legitimate purpose but to make them unequal to everyone else”
· Note: The fact that the court applied rational basis still shows how reluctant it is to add a classification to the suspect list 
· Plus → a law fails rational basis test if it lacks legitimate government purpose because the sole purpose of the law is “desire to harm a politically unpopular group”
· KWF Note: SC has not and likely will not apply this reasoning to laws that involve racial and gender exclusion/differential treatment → no clarity as to what triggers it
Facially Neutral Laws with Discriminatory Impact or Administration:
· If not facially racially discriminatory, then the Supreme Court has held there must be proof of a discriminatory purpose for the law to be treated as racial or national origin classification
· Must show: 1) Discriminatory Effect and 2) Discriminatory Purpose
· Washington v. Davis (1976)
· Facts: Qualifying test administered to police officer applicants was challenged on the grounds that it had a discriminatory impact in screening out black candidates 
· Issue: Does the testing policy violate the Fifth Amendment EPC?
· Holding: No
· Rule: Must prove an exclusionary effect
· Reasoning:
· Respondents can’t show that there is a discriminatory purpose
· White people also fail the test
· Government is trying to upgrade the skills of the employees
· Court applied the rational basis test since no purpose had been shown → found that it does rationally serve a purpose the government may do 
· Efficiency Rationale - would essentially have to evaluate all laws if we accepted just discriminatory impact alone as grounds for review
· Requirement for Proof of a Discriminatory Effect
· Palmer v. Thompson [rely on what Washington says Palmer says]
· Facts: City in Michigan segregated public pools → courts agreed that it violated the 13th and 14th Amendments → city shut down all pools because it decided not to try operating them on a segregated basis
· Issue: Did closing the pools deny African Americans of equal protection?
· Holding: No 
· Reasoning:
· If they had shown they were being denied pools and white weren’t, then they’d have a case
· Here everyone was denied, which is acceptable 
· Requirement for Proof of Discriminatory Purpose:
· Personnel Administrator of MA v. Feeney (1979)
· Facts: MA Veteran’s Preference statute was challenged → it operated overwhelmingly to the advantage of males’ employment opportunities (facial veteran/nonveteran classification, but facially neutral on basis of gender)
· Issue: Has the appellee shown discriminatory purpose?
· Holding: No
· Rule: “Feeney Evidentiary Bar” - In order to show an exclusionary purpose, must show the law was created because of an exclusionary effect on a group, not in spite of it
· Reasoning:
· Discriminatory purpose implies more than intent as volition or intent as awareness of consequences and nothing in the record shows the law was made because it would accomplish a goal of suppressing women
· The benefit is available to women → law classifies btw veteran and non-veteran
· Would need to prove the law was adopted because it would exclude women, not in spite of women 
· Legislators probably knew that veterans were mostly men, but knowledge of foreseeable consequences is not enough 
· Court rejected that classification was a non facial gender classification and instead took view that it facially classified veteran/nonveteran 
· Village of Arlington Heights v. Metropolitan Housing Development Corp.
· Facts: Village denied MHDC’s re-zoning request → had planned to build low and moderate income housing
· Issue: Has MHDC shown discriminatory purpose?
· Holding: No
· Rule: Ways to prove exclusionary purpose (non-exhaustive list): 1) extreme statistical proof (not dispositive); 2) deviation from procedure/events leading up to it; 3) decision inconsistent with typical priorities; 4) Legislative or administrative history 
· Reasoning:
· MHDC was not able to show any of these things → do not apply heightened scrutiny and apply rational basis → government satisfies the test
· Plaintiffs do not need to show that exclusionary purpose was the primary purpose or only purpose, just that there was one
· Geduldig v. Aiello [TOOLBOX]
· Facts: CA disability law didn’t consider pregnancy to be a disability for purpose of qualifying for state disability insurance
· Issue: Does the policy violate the EPC?
· Holding: No, the plaintiff has not shown proof of discriminatory purpose and the government satisfies rational basis review
· Reasoning:
· Heightened scrutiny? No
· Exclusionary effect? Yes because it has no effect on men who cannot get pregnant
· Discriminatory purpose? Not shown, apply Arlington Factors
· Since not a suspect classification, apply rational basis:
· Court said it classifies between pregnant and non-pregnant, and rejected the idea that it classified between men and women
· Legitimate government purpose? Yes, to save money 
· Rationally related? Yes, it does actually save money
Affirmative Action
· Laws which benefit a certain group
· U.S. treats race-based affirmative action differently → current rule: Strict Scrutiny
· Presumptively unconstitutional: race-based
· No presumption: gender-based → apply Califano
· Presumptively constitutional: class-based (socioeconomic), affirmative action, veteran-based, sexual orientation, virtually all other forms of AA
· Categories of race-based affirmative action cases:
· Contracting: Fullilove, Croson (SS), Metro Broadcasting (IS), Adarand (SS)
· Employment: U.S. v. Paradise, Wygant
· Higher Education: Bakke, Grutter (SS), Gratz (SS), Fisher I & II (SS)
· What constitutes a “compelling” purpose for racial affirmative action?
· Court has accepted: remedying past and current race discirmination with “strong basis in evidence” by a proven violator or in which the government is a passive participant or violator
· Court has rejected:
· Remedying de facto, industry-wide or societal race discrimination
· Increasing services in minority communities
· Need for nonwhite role models
· Reducing historical vestiges of dicrimination of non-whites 
· Factors deemed to make consideration of race “narrowly tailored” to racial affirmative action:
· Individualized consideration
· Availability
· Minimizing undue harm to other races
· Limited in duration
· GENERAL RULE: SS applies and “strong basis in evidence” of need to remedy discrimination in which D is a passive (or active) participant is accepted as compelling government purpose
· Higher Education Exception: Strict scrutiny applies and “strong basis in evidence” of need to remedy discrimination or for “diversity” are accepted as compelling purpose
· Califano v. Webster [Toolbox]
· Facts: Social Security Act computed old-age insurance benefits based on how much money you made before your retired → used a different calculation for women where they could subtract their three lowest earning years, but men could not 
· Issue: Does the law violate the EPC?
· Holding: No
· Rule: Intermediate Scrutiny
· Reasoning:
· Classification: Facial gender classification → apply intermediate scrutiny
· Important government purpose?
· Purpose was to reduce the disparity in economic conditions between men and women caused by a long history of discrimination
· Purpose of law based on a real difference between men and women
· Real difference need not be a biological difference
· The difference here is how much money made over a lifetime, which is not based on a stereotype
· Compensating for past sex discrimination is an important purpose
· Substantially related? Yes, the law directly compensates women for the discrimination
· Notes:
· If you wanted to show that the means used to accomplish the purpose doesn’t fit, would want to show that the law is insufficient to address disparate impact 
· Show it excludes some women or that men also benefit from the law
· Schlesinger v. Ballard → Court upheld a Navy regulation which required discharge of males who had gone 9 years without a promotion and women who had gone 13 years without one because men had more promotion opportunities
· CURRENT LAW: Current view of standard of review for race-conscious government action:
· Race consciousness of any kind should be subject to strict scrutiny (SS), but not all race-consciousness violates the EPC
· Government can demonstrate a compelling state interest in very limited circumstances (mostly higher education)
· Odds are they won’t be able to show it is compelling or narrowly tailored→ See Croson
· Richmond v. J.A. Croson Co.
· Facts: Richmond City Council adopted the “Minority Business Utilization Plan” which required prime contractors who received city construction contracts to subcontract at least 30% of the contract dollar amount to one or more Minority Business Enterprises which had to be at least 51% minority group owned/controlled
· Issue: Did the MBUP violate the EPC?
· Holding: Yes
· Rule: Strict Scrutiny
· Reasoning:
· Main Takeaway: Court rejects remedying societal race discrimination as a compelling government purpose 
· Facial Race-based classification → strict scrutiny
· Compelling purpose? 
· Court said no, the evidence that was provided doesn’t point to a history of discrimination in the construction industry
· Council argued it was trying to remedy past discrimination → court said this argument alone isn’t enough
· Narrowly tailored?
· Evidence not specific enough → 30% quota can’t be tied to any specific injury → not narrowly tailored
· Didn’t consider alternative ways of remedying
Limit #5: Due Process Clause 
· Substantive Due Process
· Ask: Does the government have an adequate reason for taking away a person’s life, liberty, or property?
· Using the word “liberty” to cover non-enumerated rights/non-textual freedoms
· Differs from procedural due process, which focuses on the steps the government took, rather than the reason
· Note: No procedural due process in this class
· Difference between substantive due process and equal protection:
· Substantive DPC emphasizes fairness between the government and the individual
· EPC emphasizes disparity of government treatment of different categories of similarly situated individuals 
· Standard of Review:
· If non-fundamental liberty interest → rational basis
· If fundamental right → strict scrutiny
· Economic Substantive Due Process (1900-1936) (Lochner Era)
· During this time, the court had a laissez-faire policy and was willing to use the DPC to invalidate government economic regulations as interfering with freedom of contract → today courts do NOT protect any economic liberties (DO NOT APPLY TO ESSAY PART OF EXAM)
· Lochner Themes followed until 1937:
· Freedom of contract protected by the DPC
· Government could only interfere with freedom of contract to serve a valid police purpose of protecting public health, public safety, or public morals
· Judiciary would carefully scrutinize legislation to ensure that it truly served a police purpose 
· Loan Association v. Topeka → Court invalidated city law imposing a tax to fund bonds to attract private businesses to the city → said it was an unauthorized invasion of a private right
· Allgeyer v. Louisiana → Court invalidated a law in Louisiana which prohibited foreign corporations from operating in the state without a known place of business and an authorized agent to accept service → said citizens have freedom of contract and the law interferes with it
· Max Hours Laws
· Lochner v. NY (1905) [Counter Precedent/overturned]
· Facts: D was convicted for violating a law that said no one could work more than a max number of hours in bakeries and confectionery establishments
· Issue: Does the law violate the DPC?
· Holding: Yes
· Reasoning:
· Court said it was an illegitimate interference with the right to contract
· General right to make a contract in relation to his business in part of the liberty of the individual protected by the Fourteenth Amendment
· No reasonable ground for interference of the state here:
· Bakers are perfectly capable of asserting their rights and caring for themselves without state interference
· Law does not involve the safety, morals, or welfare of the public
· Muller v. Oregon (1908) - max hours law
· Facts: OR passed a law that limited women to working in a mechanical establishment for more than 10 hours in a day
· Issue: Does the law violate DPC?
· Holding: No 
· Reasoning: 
· “as healthy mothers are essential to vigorous offspring, the physical well-being of woman becomes an object of public interest and care in the order to preserve the strength and vigor of the race”
· End is appropriate and legitimate → women are weaker than men and need special protection
· Means has a direct relation to that end
· Bunting v. Oregon - Court upheld a max hours law for men and women in manufacturing jobs to protect health
· Minimum Wage Laws
· Adkins v. Children’s Hospital (1923) - [Overturned by West Coast]
· Facts: DC enacted a law fixing minimum wage for women and children
· Issue: Does the law violate the DPC?
· Holding: Yes
· Reasoning: 
· Inequality of sexes is “ancient”
· Law only takes in account the necessities of only one party to the contract, and employers also have necessities
· Not a valid state police purpose
· Consumer Protection Laws 
· Weaver v. Palmer Bros. Co. (1926)
· Facts: Law forbidding the use of shoddy in bedcovers
· Issue: Does the law violate the DPC?
· Holding: Yes
· Reasoning: No evidence that any sickness or disease was ever caused by the use of shoddy
· Nebbia v. People of NY (1934) - fall of lochner liberty
· Facts: NY enacted a law fixing milk prices
· Issue: Does the law violate 14th Amendment DPC?
· Holding: No
· Reasoning: 
· Milk is an essential item of the diet, and if producers don’t get a reasonable return, it threatens quality
· If the laws passed are seen to have a reasonable relation to a proper legislative purpose, and are neither arbitrary nor discriminatory, the requirements of due process are satisfied
· After 1937, there was pressure on the courts to abandon its laissez faire philosophy
· Now up to the voters to rectify economic policies which it disagrees with
· Judicial deference 
· Economic laws now subject to rational basis review
· Since then, no state or federal economic regulation has been found unconstitutional for infringing on liberty of contract protected by DPC
· West Coast Hotel Co. v. Parrish (1937) - overturns Adkins case
· Facts: Washington state law authorized fixing of minimum wage for women and minors 
· Issue: Does the law violate DPC?
· Holding: No
· Reasoning:
· Legislature has wide discretion when it comes to contracts between the employer and employee so that there is suitable protection of health and safety
· There is public interest in women’s health and protection from bad employers
· Affects the community since taxpayers must make up what they lose in wages and women and children need to meet the bare cost of living
· United States v. Carolene Products Co. (1938) [TOOLBOX]
· Facts: Congress passed the “Filled Milk Act” which prohibits the shipment in interstate commerce of skimmed milk compounded with any fat or oil other than milk fat → appelle was indicted for a violation
· Issue: Does the law violate the Fifth Amendment DPC?
· Holding: No
· Reasoning: 
· In Hebe Co. v. Shaw, court held that a state law forbidding sale of some milk product didn’t violate the Fourteenth Amendment
· Adopted after committee hearings, extensive investigations
· Rational basis review - presumption of constitutionality/validity (cite)
· If ordinary regulation of commercial transaction, the default is judicial deference 
· Footnote 4:
· Situations where constitutionality may not be presumed:
· Legislation infringes on a specific prohibition of the Constitution
· Restricts political processes
· Statutes aimed at religious or racial minorities
· Played more of a role in the past, don’t rely on this to classify, use the Frontiero factors
· Would NOT be used on fact pattern of exam, it’s not a part of the rule
· Carolene Footnote 4
· Distinguishing between statutes dealing with economic and social-welfare legislation and those dealing with “the very essence of ordered liberty”
· To RBG, it means that the Court should refrain from scrutinizing a government policy that favors minorities, because if the majority approves it, it means the political process is working
· Williamson v. Lee Optical of OK, Inc. (1955) [Current doctrinal approach]
· Facts: OK law made it unlawful for any person not a licensed optometrist or ophthalmologist to fit lenses or duplicate them unless they had a written prescriptive authority from an optometrist or ophthalmologist
· Issue: Is the law a violation of the Fourteenth Amendment DPC?
· Holding: No
· Reasoning:
· While the law seems like it is enacting a requirement that is “wasteful”, it is up to the legislature to decide to enact, not the courts
· Legislature’s conclusions given its findings are reasonable 
· Apply rational basis review
· “The day is gone when this Court uses the DPC of the Fourteenth Amendment to strike down state laws, regulatory of business and industrial conditions, because they may be unwise, improvident, or out of harmony with a particular school of thought”
· Incorporation of Bill of Rights into Due Process Clause of Fourteenth Amendment (Doctrine of Incorporation)
· In the Slaughterhouse cases, the court held that the Bill of Rights couldn’t be applied to the states through the Privileges and Immunities Clause
· Twining v. NJ  - first time the court expressly discussed applying the BoR to the states through “incorporation” into the DPC of the Fourteenth Amendment 
· Gitlow v. NY - court said for the first time that the First Amendment applies to the states through the DPC
· Once the court found that the DPC of the Fourteenth Amendment protected fundamental rights from state infringement, there was a major debate over which liberties are safeguarded
· Some argued all of the BoR, some argued for only some of it
· Palko v. Connecticut - court said double jeopardy (Fifth Amendment) doesn’t apply to states because subjecting an individual to it doesn’t subject him to an “acute and shocking” hardship
· Rejection of total incorporation (“selective incorporation test”)
· Palko Test - Only rights that are a principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental apply to the states through the Due Process Clause.
· Adamson v. CA → court held that Fifth Amendment protection against self-incrimination didn’t extend to the states through the Fourteenth Amendment (later overturned)
· CURRENT LAW: Court uses selective incorporation into the Fourteenth Amendment DC to apply provisions of the first through eighth amendments to state and local governments’ power
· MOST of the Bill of Rights is incorporated
· What is not: Fifth Amendment (Jury Trial), Seventh Amendment (jury trial in civil case)
· Undecided: Third Amendment (soldiers)
· Duncan v. Louisiana (1968)
· Facts: Duncan was convicted for battery → wanted a trial by jury, but LA law only permitted them in capital punishment cases or if imprisonment at hard labor imposed
· Issue: Does the right to a jury trial in criminal cases extend to the states by the Fourteenth Amendment DPC?
· Holding: Yes
· Reasoning: 
· The right to a jury trial is “among those fundamental principles of liberty and justice which lie at the base of all our civil and political institutions” 
· It is guaranteed in a federal trial and also can be found in some state constitutions, which shows how important it is
· Prevents against oppression, a safeguard against an overzealous prosecutor or biased judge
· Fundamental Rights Under DPC and EPC
· Liberties deemed by the Supreme Court to be “fundamental rights” generally cannot be infringed upon by the government unless strict scrutiny is met
· Most claims of right get rational basis scrutiny 
· Court must decide if a claimed liberty is important enough to be considered fundamental → if yes, apply strict scrutiny
· Almost all fundamental rights are mentioned in the Constitution 
· The Ninth Amendment
· Rarely invoked by the Supreme Court
· Current Approach: It is language to make clear that fundamental rights are NOT limited to the Bill of rights 
· BUT there are NO Ninth Amendment rights 
· Framework for Analyzing Fundamental Rights:
· Issue #1: Is there a fundamental right?
· Current majority rule for identifying a new fundamental right:
· Court has discretion over which description of asserted interest to accept;
· Consider, but NOT bound by Palko tradition and history analysis
· Precedent-based reasoned judgment as to whether interest should be a new fundamental right 
· Non-Formulaic considerations for arguing non-fundamental liberty interest should be a fundamental right:
· Both plaintiff and defendant argue their view of correct way to DESCRIBE the liberty interest infringed by the law
· Apply “history and tradition” (Palko v. CT) test 
· Plaintiff will be sure to note that “history and tradition” test is a “starting point not a stopping point”/defendant will acknowledge this is accurate based on Lawrence v. TX; Obergefell v. Hodges
· Plaintiff and defendant will make arguments asking Court to follow or distinguish its substantive due process precedent cases (i.e. Griswold; Moore; etc.) based on whether law infringes on decisional autonomy and/or spatial autonomy in ways similar to the Court’s analysis in prior majority SDP cases
· Plaintiff will argue that Court can rely on other considerations as Justice Kennedy did in Lawrence and Obergefell cases
· Issue #2: Is the right infringed?
· Issue #3: Is the government action justified by a sufficient purpose?
· Issue #4: Are the means sufficiently related to the goal sought? 
· Constitutional Protection for Reproductive Autonomy
· 3 Aspects of Reproductive Autonomy recognized as fundamental rights by the Supreme Court:
· Right to Procreate
· Right to Purchase and Use Contraceptives
· Right to Abortion
· Right to Procreate [Strict Scrutiny]
· Supreme Court had held that the right to procreate is a fundamental right
· Buck v. Bell [counter-precedent]
· Case on whether Buck, “a feeble-minded white woman” could be ordered by the government to be sterilized
· Court said she could because it wouldn’t be a detriment to her health and it was in the interest of the welfare of society 
· Concern of her genetically passing on her mental disability
· Skinner v. OK ex. Rel. Williamson [implicitly overturns Buck]
· Law in OK permitted government to sterilize people who were “habitual criminals”
· Court here recognized a fundamental right to procreate
· Fundamental to the very existence and survival of the race
· Sterilization permanently deprives the individual of a fundamental right
· Apply strict scrutiny: government fails because it never says there is some biologically inheritable trait from trespassers, etc. which creates problems later
· Right to Purchase and Use Contraceptives
· Griswold v. Connecticut (1965)
· Facts: Statute challenged said any person using anything to prevent contraception could be fined or imprisoned 
· Issue: Does the law violate the Fourteenth Amendment DPC?
· Holding: Yes
· Reasoning: 
· The right here comes from various guarantees in the Amendments which together create “zones of privacy”
· Violates the right of marriage
· Harlan Concurrence:
· Reproductive autonomy is crucial to concept of ordered liberty
· Judges must recognize basic values which underlie society
· Judicial self-restraint is very important here → use history, contemporary values, federalism, and separation of powers as a guide
· Note: 
· Justice Harlan’s Concurrence is what is cited
· Douglas calls it a right to privacy, KWF doesn’t recommend calling it that on the exam
· Right to Abortion 
· Roe v. Wade
· Court declared abortion to be a fundamental right 
· First trimester - state has no compelling interest in abortions
· Second trimester -
· State has a “compelling” interest in maternal health 
· State may regulate abortions if it reasonably related to woman’s health
· Third trimester - 
· State has “compelling” interest in maternal health and potential human life
· Planned Parenthood v. Casey
· Upheld Roe, but got rid of the trimesters analysis
· Established the undue burden standard - undue burden exists if its purpose or effect places a substantial obstacle in the path of a woman seeking an abortion before the fetus is viable 
· Rule: Court’s Considerations in Overruling Established Precedent (precedent for overturning precedent):
· Has the legal rule in the case become “unworkable”?
· Has society come to rely on the holding?
· Has the law changed to make the case obsolete?
· Have facts changed?
· Note: The undue burden standard is unique to abortions, this case replaced the strict scrutiny standard with undue burden 
· Plurality of judges say the legal rule is workable
· Society has come to detrimentally rely on the holding
· No changes to the law have been made to the autonomy cases
· Danger of abortions have changed and viability timeline has changed
· [image: image3.png]CASEY'S UNDUE BURDEN TEST
Pro-Viability

Stste compating" teret

matorna hettn

- potonta human ife

[ maornat hestn
ottt human e

e
i e
e sorton i s concpto RIS

fotus = ot viable fotus = viable
CONGBPHION——rrrnereer 2428 ey o4O





· Right to Marry
· Supreme Court first recognized the right to marry as a fundamental right protected under the liberty of Due Process in Loving v. Virginia
· Loving v. Virginia
· Issue: Does the VA law violate the Fourteenth Amendment DPC?
· Holding: Yes
· Reasoning:
· Marriage is a basic civil right of man
· Fundamental Right → apply strict scrutiny 
· Tradition and history - states have been repealing
· Zablocki v. Redhail 
· Supreme Court struck down law forbidding a person from getting a marriage license if they had a child not in their custody whom they had to pay support
· Violates equal protection since the law wasn’t sufficiently related to state interest in ensuring support was paid and there were alternative ways that were less restrictive
· Just because it impacts the right to marry does not mean it is unconstitutional, there must be a direct and substantial interference
· Right of Unmarried Fathers
· Michael H. v. Gerald D. [Plurality decision, not binding]
· Facts: Married woman had an affair and got pregnant → real father filed an action to establish paternity → challenged constitutionality of the law that creates a presumption that a child born to a married woman living with her husband is presumed to be a child of the marriage
· Issue: Does the law violate the DPC?
· Holding: No
· Reasoning:
· No fundamental right for Michael to be able to assert parental rights over a child born into another marriage
· Traditions protect the marital family, not the type of situation here
· Michael would need to show that society has traditionally accorded an unmarried natural father parental rights or has never denied them → no cases have 
· Note: This case shows how you phrase the liberty is very important 
· Right to Freedom of Personal Choice in Family Life
· Moore v. City of East Cleveland [TOOLBOX]
· Facts: There was a law in Cleveland that limited occupancy of a dwelling unit to members of a single family → “family” only recognized certain relatives 
· Issue: Does the law violate the Fourteenth Amendment DPC?
· Holding: Yes
· Reasoning:
· Right to freedom of personal choice in matters of marriage and family life is recognized to be protected by the Fourteenth Amendment DPC
· Apply strict scrutiny because it is a fundamental right
· Compelling purpose? 
· Government said it was to prevent overcrowding, minimize traffic, avoid undue financial burden
· Necessary to achieve purpose?
· Court said no, this law serves the purpose marginally at best
· Ex: Could have seven people all directly related, but not four that aren’t
· Meyer v. Nebraska
· NE law made it illegal to teach a language other than English in a school
· Court said parents have a right to engage in foreign language teacher’s services because they have a fundamental right to control their children’s education
· Pierce v. Society of the Sisters
· Law challenged required all parents to send their child to public school
· Court said the law interferes with parent’s right to control how children are raised
· Parents should be able to choose where to send their child to school
· Right to Physician-Assisted Death
· Washington v. Glucksberg [TOOLBOX]
· Facts: WA had a law prohibiting “causing” or “aiding” suicide
· Issue: Does the law violate the Fourteenth Amendment DPC?
· Holding: No
· Reasoning:
· Right to assistance in committing suicide a fundamental right?
· No, it is not deeply rooted in the nation’s history and tradition and actually the nation seems to be against it 
· Apply rational basis since it is not a fundamental right:
· Legitimate purpose? Interest in preservation of human life, protecting the integrity and ethics of the medical profession, protecting vulnerable groups, fear of implications
· Rationally related? Court said yes
· Note:
· Can quote this case as explaining the Palko rule (“we have regularly observed”)
· Glucksberg does not seem to pass #2 on list of non-formulaic considerations
· Cruzan 
· Court considered the right to refuse medical treatment is a fundamental right
· Law subject to strict scrutiny if government requires a medical treatment
· Vacco v. Quill
· NY law aiding and abetting a suicide
· Court held that the law didn’t violate the EPC of the Fourteenth Amendment
· Appellate court had held that it did because it discriminated between those on life support and those not
· Still allowed to refuse life-saving medical treatment
· The difference is a patient refuses treatment, he dies from the sickness, if he is assisted, then he dies from the medication
· Majority of state legislatures have distinguished between assisting suicide and refusing medical treatment 
· Sexual Behavior Regulation
· Bowers v. Hardwick [counter-precedent, overturned by Lawrence]
· Facts: GA had a statute which made it a crime to engage in sodomy → Hardwick was charged with violating it
· Issue: Does the law violate the Fourteenth Amendment EPC?
· Holding: No
· Reasoning:
· No fundamental right to engage in homosexual sodomy
· This would be how the government would define the right (very narrowly)
· Plaintiff likely would argue something like the right is to decide for self whether to engage in particular kinds of consensual sexual activity 
· No history or tradition of it being a fundamental right
· There are actually proscriptions against it that are rooted in history
· Apply rational basis because it is not a fundamental right → government will win
· Notes: Got up to #4 in the non-formulaic considerations 
· Lawrence v. Texas [Overturns Bowers] [rational basis with bite]
· Facts: A law in Texas made it a crime for 2 persons of the same sex to engage in certain intimate sexual conduct → police went to the residence in response to a reported weapons disturbance → entered and found Lawrence having sex with another man → he was arrested → challenged the law
· Issue: Does the law violate the Fourteenth Amendment DPC?
· Holding: Yes
· Reasoning:
· No longstanding history of laws directed at homosexual conduct, didn’t develop until the last third of the 20th century
· States have been repealing sodomy laws and those keeping them have a pattern on nonenforcement when it came to private conduct
· Looked also at what was going on in other countries 
· “The state cannot demean their existence or control their destiny by making their private sexual conduct a crime” → Rational Basis with Bite 
· History is a starting point, not an ending point (CITE FOR EXAM)
· O’Connor Concurrence: She thinks the law violates equal protection after applying rational basis with bite
· Takeaway: Government cannot get over rational basis review hurdle with morality as its only interest 
· Obergefell v. Hodges [TOOLBOX]
· Facts: A few states had laws defining marriage as a union between one man and one woman → 14 same-sex couples and 2 men whose partners were deceased sued claiming their Fourteenth Amendment rights were violated by denying right to marry 
· Issue: Does the law violate the Fourteenth Amendment DPC?
· Holding: Yes
· Reasoning:
· Even though it seems like marriage is a fundamental right, court applied rational basis with bite
· Notes:
· In Lawrence, the Court never said that courts protect the right to sexual freedom, but it does in Obergefell in pg. 68
· For this class, Obergefell can be cited for the proposition that courts protect the fundamental right to sexual intimacy and that strict scrutiny should be applied

