CONLAW OUTLINE – GLAZIER
Marbury v. Madison: 
· Role of Judiciary to say what the law is

· Fed. Ct. have authority to invalidate law violating the Const. 

OLC ERA Memo: 

· All 3 branches of fed. Govt have duty to uphold Const. Senior officers swear oath to support it. 

· Each branch must interpret 

· Congress in enacting laws 

· Executive in executing laws

· Judiciary in deciding cases

· Women not given equality by Const. 

· Protections largely statutory (Civil Rights Act of 1964 Title VII) 

Supremacy Clause (Art. VI Cl. 2): 

“This Const., and the laws of the U.S. Shall be made in Pursuance thereof; and all treaties made, under the Authority of the U.S., shall be the supreme law of the land; and the judges in every state shall be bound thereby, anything in the Const. or laws of any state to the contrary notwithstanding.”

· S. Ct. has final say on all federal law questions

· Includes const/statutes/treaties/regulations 

· Can hear direct appeal of “final” state decision

· No authority if “adequate and independent state law basis for decision 

· But state courts MUST cite state law authority to qualify (Michigan v. Long) 

Justiciability: 

· Is issue suitable for judicial resolution? 
· Is issue a political or legal question (Nixon v. U.S)
· Is the plaintiff entitled to sue?
· Const. Standing issue (Lujan v. Defenders of Wildlife) 
· Is timing right (is case ripe/moot)? 
Political Question Criteria: 


1. Const. text commits to a political branch 


2. Lack of judicially discoverable/manageable standards of resolution 

3. Requires an initial non-judicial policy determination

4. Would express lack of respect for other branches 

5. Unusual need for adherence to a prior political decision 

6. Potential for embarrassment from “multifarious pronouncements” by different branches.

Const. Standing Criteria: 

1. Injury in fact 


-Concrete and particularized 


-actual or imminent 

2. Caused by defendant (causation)

3. Redressable by court decision (redressability) 

-No general “taxpayer” standing 

-Fed Courts do not issue advisory opinions. 

Judicial Relief/Standing: 

1. Damages/actual injury standing

2. Injunction/ongoing or imminent injury 

3. Declaratory judgement/ ongoing or imminent injury 

Prudential Standing Rules: 

· Parties may generally only assert own rights 

· Limits 3rd party standing 

· Recognized exceptions 

· Where 3rd party unlikely to be able to sue

· Close relationship between plaintiff and 3rd party 

· Overbreadth doctrine (First amendment) 

· Narrow establishment clause exception to bar against taxpayer standing (Flast v. Cohen)

· Statutory suits limited to “zone of interests” 

· Associations can seek injunctive or declaratory judgements on behalf of members 

Examples of when Mootness is not Dispositive: 
· Collateral injury survives resolution 

· Criminal conviction resulting in loss of voting rights

· Some civil remedies remain viable. 

· Capable of repetition yet evading review

· Injury must be of type likely to happen to plaintiff 

· Type of injury must be of limited duration 

· Voluntary cessation

· Defendant is free to return at anytime 

· Class Actions 

· Certified class action can continue without the named plaintiff

M’Culloch v. Maryland Pt. 1: 
· Interpretation of “Necessary and Proper Clause” 

“To make all laws which shall be necessary and proper for carrying into Execution the foregoing powers, and all other powers vested by this constitution in the government of the united states or any department or officer thereof.”

· Legislature has discretion to decide how to attain ends “in the manner most beneficial to the people” 

· “Let the end be legitimate, let it be within the scope of the constitution and all means which are... which are plainly adapted to that end [and] not prohibited... are constitutional. 

Commerce Power (Art. I Sec. 8) 

· Congress shall have the power... [cl. 3] “to regulate commerce with foreign nations and among the several states and with Indian tribes.” 

U.S. v. Darby (1941): 

· Manufacture is not commerce 

· Commerce power includes power to regulate and power to prohibit 

· “Congress... is free to exclude from the commerce articles whose use in the states for which they are destined it may conceive to be injurious to the public health, morals or welfare, even though the state has not sought to regulate their use.” 

· Only states have general police power but Fed govt. has something close when regulating commerce and Congress can exercise police power in D.C./fed lands/territories

Commerce Takeaways: 

· Commerce is “intercourse”; includes navigation

· Commerce power limited only by other Constitutional provisions 

· Can prohibit items from interstate movement

· Can exclude based on health, morals or welfare

· Minimum wage/working hour rules can be basis 

· Tantamount to police power 

· Congress can regulate 

· Channels of interstate commerce 

· Instrumentalities of interstate commerce 

· Intrastate activity having “substantial affect” on interstate commerce

· Regulated activity must be economic in nature 

· Cannot compel engagement in commerce 

· Congress can delegate authority to regulate commerce to the states 

Tax & Spend Power: 


Spending Takeaways: 

· Limits on Spending power: 

· Must be in support of ‘general welfare’ or ‘national defense’ 

· Any conditions must be unambiguous 

· Must be related to federal interest in particular national projects or programs 

· Must not violate other const. provisions

· Cannot be so coercive that “pressure turns into compulsion” 

Taxation Takeaways: 

· Taxes can have regulatory purpose 

· Not limited in scope of other enumerated powers 

· Congress can tax things it can’t regulate 

· Can’t tax inactivity 

· Validity not dependent on nomenclature 

· “tax” invalid if an actual penalty, indications include; 

· Based on ‘wrongfulness’ of conduct.

· ‘knowing’ conduct taxed/ innocent conduct not

· $$ magnitude 

· Payable to regulatory entity rather than taxing entity 

Limits on State Taxation: 

M’Cullough v. Maryland Pt 2:

· States cannot tax federal government institutions “power to tax is power to destroy” 

· Applies to legal burden of tax 

· Does not prohibit non-discriminatory taxes ultimately paid with federal funds

· Taxes on government employees/retirees

· Taxes on government contractors 
Separation of Power:
Treaty Power: 
Missouri v. Holland (1920): 

· U.S. Government has sovereign authority to make treaties equal to that of all other nations 

· Not limited to specific grants of federal power enumerated in the Const. 

· Congress may enact legislation “necessary and proper’ to implement treaty terms 

· Bill of rights as possible only constraint. 
Treaty Takeaways: 

· Self-executing treaties are effective on ratification

· Non self-executing treaties require implementing legislation to be enforceable by courts

· If treaty and statute conflict “last in time’ prevails (treaty must be self-executing to override statute) 

· Commonly assumed President can withdraw U.S. from treaty (no case on merits of this)

· Executive agreements legally equivalent to treaties 

· Binding on U.S internationally 

· Preempts conflicting state law 

War Powers of President (Art. II Sec. 2): 

“The president shall be the Commander in chief of the army and navy of the US and the militia of the several states when called into the actual service of the U.S. 

War Powers of Congress (Art. I Sec. 8) 

“Congress shall have the power: 

-To declare war, grant letters of Marque and Reprisal and make rules concerning captures on land and water.

-to raise and support armies (appropriations limited to two years)

-to provide and maintain the navy 

-to make rules for the government and regulation of the land and naval forces 

-to provide for calling forth militia to execute the laws of the union, suppress insurrections and repel invasions. 

-to provide for organizing, arming, and disciplining the Militia, and for governing such part of them as may be employed in the service of the U.S., reserving to the states respectively, the appointment of officers and the authority of training militia according to the discipline prescribed by Congress.”

Youngstown Sheet & Tube Co. (1952) Jackson Concurrence Categories: 


1. President acting pursuant to Congressional authorization 



-Has Art. I + Art. II authority 



-strong presumption of legitimacy 


2. President acting when Congress is silent 



-Has only Art. II authority 



-“zone of twilight” where concurrent authority 


3. President acts contrary to Congress 



-Has Art. II vs. Art I authority 



-lowest ebb/ courts must “disable Congress” 

INS. v. Chadah (1983):
· S. Ct. strikes down legislative veto as violating presentment clause 

· Only Congress has legislative power and legislation requires both bicameralism (both houses must act) and presentment to president. 

Clinton v. N.Y. (1998):

· Determined line-item veto violated constitution
· Difference between veto and line-item veto 

· Veto takes place before law enacted 

· Line-item veto rewrites actual law 

· Violates the presentment clause by giving executive legislative powers. 

Administrative Law Takeaways: 

· Congress cannot delegate legislative authority (non-delegation doctrine) 
· Valid rulemaking requires: 
· Statutory authority providing “intelligible principle” 
· Administrative Procedure Act (APA) compliance 
· Typically requires notice and comment
· Proposed/new rules published daily in Federal Registrar 
· Final rules incorporated into Code of Federal Regulations 
· Not “arbitrary, capricious or abuse of discretion” 
· Agency determinations get judicial deference: 
· If thorough investigation, well reasoned and persuasive (Skidmore) 
· Permissible construction of unclear statute (Chevron) 
Executive Privilege Takeaways: 

· Public official papers and records of presidential discussion subject to claims of executive privilege 

· President does not have sovereign immunity of monarchs 

· Cannot be sued for “official” acts, but not immune from civil suits while in office

· May only be criminally prosected after term ends

· May be compelled to comply with state & federal subpoenas

· Can be required to produce official records if “demonstrated specific need” (watergate) 

· Private papers subject to regular rules 

Appointment Clause Takeaways: 

· President appoints principal officers/ Senate confirms

· Inferior officers may follow same procedure or may be vested in president/heads of departments or courts alone. 

· Congress cannot appoint executive officials 

· Officers of the U.S. wield significant authority/ employees lack significant authority and implement policy only 

· Distinguishing Principal from Inferior Officers: 

· Nature and extent of duties including policymaking 

· Who they answer to 

· Tenure of position 

Federal Pre-Emption: 


Arizona v. U.S: 



1. Express preemption – Congress enacts legislation barring state action 

2. Field preemption – Domain belongs to federal government (state action 
with more than an “incidental effect” barred). 

3. Conflict preemption – Federal approach prevails if actual conflict exists (can’t comply with both federal & state rules). 

4. Obstacle preemption – State action constitutes an obstacle to the achievement of federal aims. 

-Implied preemption applies to treaties as well 

State Immunity under 11th Amendment: 

· Alden v. Maine – 11th amendment sovereign immunity extended to state courts

-Congress cannot abrogate using Art. 1 Powers 

- Effectively “anti-commandeering extension to the courts 

· N.Y. v. U.S. (1992) – Congress can’t force states to legislate 

· Printz v. U.S. – Congress can’t commandeer state executive officials 

10th Amendment Analysis: 


1. Does Const. grant power to congress? 


-if yes, federal government can exercise


2. Does constitution prohibit state from acting? 



-if no, state government can exercise 

Dormant Commerce Clause: 

Wilson v. Black-Bird Creek Marsh Co. (1829) – Marshall’s opinion established the existence of the dormant commerce clause; the concept that the commerce clause is a simultaneous grant of power to Congress AND a limitation on state authority. 

Buck v. Kuykendoll (1925) – Commerce clause bars state regulation of interstate commerce

-Highway safety regulation permissible if “indirect burden” on commerce not “unreasonable” 

-Economic protectionism prohibited 

Southern Pacific Co. v. AZ (1945)- Only Congress can establish commerce regulation/policy

-state safety regulations must be “plainly essential”

Hunt v. WA State Apple Ad. Comm’n (1977) – State has burden of showing laws discriminating against interstate commerce: 


-Provide legitimate local benefit 


-and theat there are no less discriminatory means available 

-Benefits must be a valid exercise of the police power 

-Economic protectionism impermissible 

Dormant Commerce Clause Rules: 
States may not: 

Regulate out-of-state activity/transactions 

Unduly burden interstate commerce 

Directly regulate interstate commerce 

Engage in economic protectionism 


-discrimination against non-residents/commerce no justified by legitimate police powers 
concerns

States may: 

Exercise traditional police powers if no under burden on commerce or non-residents 

Act as a private market participant 

Tax 

Markey Participation Exception: 

Hughes v. Alexandria Scrap (1976) – Court upheld discrimination because state was participating in market not regulating 
South -Central Timber Development (1984) – Can only burden commerce in market sate is actually participating in

-reconfirms state protectionists regulation barred

-Foreign commerce restrictions get more scrutiny 

United Bldg & Constr. Trades Council (1984) – Market participation doctrine lets states avoid commerce clause constraints, but not the privileges and immunities clause of art. IV. 

-P&I does not extend to state’s own residents 

-Action by municipalities are state actions 

- P & I allows for discrimination if state has “substantial reason” for disparate treatment 

-Those being discriminated against must be “source of evil government is addressing 

State Police Powers: 

States have a very broad implicit authority to regulate on the basis of public health, safety, welfare or morality. 

Federal government does not have similar general police powers except: 


-in D.C. 


-in non-state territories


-on public lands (state law application varies)


-with respect to military personnel/facilities 


-Commerce Power restrictions on goods crossing state lines 
Art. IV Privileges & Immunities Clause: 

Protections limited set of “fundamental” rights: 

-Right to travel/pass through state

-Right to reside in state 

-Right to do business in state 

-Right to buy/hold/sell property 

-Equal treatment in taxation

-Right to seek medical treatment in state 

Art. IV P& I analysis: 

1. Is “fundamental” right/privilege at issue? 

2. Is the discrimination covered by the clause? 

3. Does the state have a substantial reason for justifying the discrimination? 

-Art. IV P & I applies to human citizens of other U.S states: does not apply to aliens present in the U.S. or legal persons 

13th Amendment (1865):

-applies to private and government conduct 


-includes badges and incidents of slavery 

-Jones v. Alfred H. Mayer held Congress could use 13th amendment to bar private racial housing discrimination.

- Used as justification to legislate against sex trafficking 

Equal Protection- 5th Amendment due process clause includes equal protection 

14th Amendment 


State Action: 

Marsh v. Alabama – Private entity performing traditional state functions= state action for 14th amendment purposes 

Shelly v. Kraemer – State court enforcement of racial discrimination violates 14th amendment equal protection clause 

Categorical Approach: 

-Private performance of a public function (Marsh) 

-Judicial enforcement of private agreements violating individual rights (shelly) 

-Joint state/private action (NCAA) 


-Concerted or symbiotic action resulting in deprivation of rights

-State endorsement of private conduct 

NOT FOUND IN: 

-Issuing of liquor license to discriminatory private club

-Service cut-off by privately owned utility company 

-Operation of private schools 

Two-Part Approach: 

1. Is deprivation caused by exercising right or privilege created by state or rule of conduct imposed by it? 
2. Is party charged with deprivation fairly said to be state actor? 


-State official 


-Private party aided by state official 


-conduct otherwise chargeable to state

14th Amendment Privileges and Immunities: 

P & I of US CITIZENS Includes:

-Right to peaceably assemble/petition for redress

-free access to seaports, sub-treasuries, land offices, and courts 

-Demand care of federal government on high seas abroad

-use of US navigable waters 

-writ of habeus corpus 

-Takeaway Slaughterhouse guts P&I extension to all Americans forcing creation of incorporation doctrine 

Curikshank (1875) – Reaffirmed 14th amendment P& I did not extend Bill of rights to states 

Saenz v. Roe (1999) – Invalidated CA 1 year welfare residence requirement because it interfered with fundamental right to travel and distinguished welfare from portable benefits like tuition 

14th Amendment Due Process: 

Three Components 

1. Incorporation Doctrine


-Which bill of rights provisions must states honor?

2. Procedural Due Process 


-What steps are required to deprive person of life/liberty/property?

3. Substantive Due Process


-What non-textual rights must governments respect? 

Incorporation Doctrine 

 Gitlow v. N.Y (1925) – First amendment incorporated to apply to states by 14th amendment 

Procedural Due Process: 

Rules situational when deprivation of life/liberty or property interests involved


-scope depends on interests at stake 

Core Components


-Notice 


-opportunity to be heard


-neutral decisionmaker 

Matthews Balancing factors


1. private interest affected 


2. Risk of erroneous deprivation/ probable value of additional safeguards 


3. Government interest/ fiscal and administrative burden of additional procedures  

Nebbia v. N.Y. (1934) – Rebuttable presumption of constitutionality today called Rational basis review. 
Carolene Products (1938) Footnote 4- Narrower presumption strict scrutiny when


-Legislation on its face within specific prohibition of the const. such as bill of rights

-legislation restricts political processes which can ordinarily be expected to bring repeal of undesirable legislation

- Statutes directed at particular religions, nationalities, racial minorities 

-New fundamental but non-textual rights 

Williamson v. Lee Optical (1956)- State laws rarely fail rationale basis review but normally fail strict scrutiny 

“the law need not be in every respect logically consistent with its aims to be constitutional. It is enough that there is an evil at hand for correction, and that it might be thought that the particular legislative measure was a rational way to correct it. 

Ferguson v. Skrupa (1963) – Affirmed Lochner to adkins was no longer good law. Up to legislatures not courts to make value judgements, legislature contrained only be constitution and valide federal law. 

Strict Scrutiny- Const. Provisions/ Bill of rights, Political process restriction sand minority group targeting 

Rational Basis Review- Economic/ Police power regulations 

Invidious Discrimination- is treating a class of persons unequally in a manner that is malicious, hostile, or damaging. If there is rational justification for the different treatment then the discrimination is not invidious. Generally refers to treating one group of people less well than another on such grounds as their race, gender, religion, caste, ethnic background, nationality, disability, sexual orientation, sexual preference, behavior, IQ, age or policiatl views. 

Substantive Due Process: 

Griswold v. Connecticut: Court found unenumerated right to privacy 

Roe/Casey: Held abortion as a fundamental right (gave laws strict scrutiny). 

Essential holding of Roe reaffirmed by Casey: 

1. Right to pre-viability abortion without undue state interference

2. States can restrict post-viability abortion with health exception 

3. State interest from outset in protecting health of fetus and mother

Process for adding non textual rights through 14th amendment 
-Courts must define via reasoned judgement 

-Constitutional protection of personal decisions


-Marriage


-procreation/contraception 


-family relationships 


-child rearing/education

Lawrence v. Texas :  Framed as an issue of intimate conduct in home overturned as due process violation (equal protection could have worked as well). 

14th Amendment Equal Protection Clause 

Yick Wo v. Hopkins (1886) – Equal protection clause applies to all (including non-citizens) and discriminatory application of a neutral law is unconstitutional 

Establishing Discrimination: 

Facial- Text of law demonstrates discrimination

As applied- Discriminatory or disparate impact 

Petitioner must establish: 

1. Law disproportionately impacts protected group and 

2. Impact is intentional 

If both established law will get heightened scrutiny that group is entitled to. Facial challenges normally result in law being struck down. As applied challenges often result to limits of application of law. Law may be allowed to stand with respect tot other groups or circumstances. 

Brown v. Board of Education (1954) : Held separate but equal was inherently unequal. Recognized purpose of law was white supremacy and that as applied it harmed black students. 

Loving v. Virginia (1967) : Court held statutes involving racial classification get most rigid scrutiny. Invalidated law of race-based marriage restrictions based on 14th amendment equal protection clause. Held marriage is a fundamental right under 14th amendment substantive due process. (except federal government can discriminate on basis of alienage). 

Affirmative action: 5th amendment due process and 14th amendment due process/equal protection have same meaning/impact for federal and state government. Race as a classification gets strict scrutiny regardless of intending to help or hurt

Regents of U of C. v.  Bakke – Rejected fixed quotas for minorities, suggested educational diversity to enhance learning may be permissible 
Gratz v. Bollinger – Automatic points for race/minorities was an equal protection violation

Grutter v. Bollinger- Holistic diversity consideration that includes race as a factor is permissible 

Educational diversity is a legitimate goal, called for limited duration of use of race

Fisher v. Untiversity of Texas I & II – Courts must apply strict scrutiny to use of race. School means must be narrowly tailored with concrete and precise goals.

Equal Protection of Gender: 

Frontiero v. Richardson (1973) – Court found sex immutable like race 

Craig v. Boren (1976) – Court applied heightened scrutiny to gender as a “quasi-suspect class” termed intermediate scrutiny 

U.S. v. Virginia (1996) – Court held EP violation rejected generic assumptions about women as basis for denying all women opportunities 

Equal Protection Three Tiers of Scrutiny: 

Strict Scrutiny: A suspect classification will be upheld if the government can show that its law is narrowly tailored to achieve a compelling interest. Government has the burden of proving. Suspect classifications: Race, religion, national origin, alienage (states only) 

Intermediate Scrutiny:  A quasi-suspect classification will be upheld if the government can show that its law is substantially related to an important interest. Government has the burden of proving. Quasi-suspect classifications: gender and legitimacy 

Rational Basis Scrutiny: A non-suspect classification will be upheld unless the challenger can show the law is not reasonably related to accomplish any legitimate interest. Challenger has the burden of proving. All other classifications. 

Due Process Clause Levels of Scrutiny:

Strict Scrutiny: Fundamental Rights 

-1st & 5th amendments

-voting rights

-privacy/intimate relations

-domestic travel/residency 

Rational Basis Scrutiny: 

Non fundamental rights particularly economic regulations 
