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TEXT OF THE CONSTITUTION
Articles

Article I: Congress

Section 1: “All legislative powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representatives.”

Section 2: “The House of Representatives . . . shall have the sole Power of Impeachment.” 

Section 3: “The Senate shall have the sole Power to try all Impeachments . . . And no Person shall be convicted without the Concurrence of two thirds of the Members present.”

Section 7: “Every Bill which shall have passed the House of Representatives and the Senate, shall, before it become a Law, be presented to the President of the United States; if he approve he shall sign it, but if not he shall return it, with his Objections to that House in which is shall have originated, who shall enter the Objections at large on their Journal, and proceed to reconsider it. If after such reconsideration two thirds of that House shall agree to pass the Bill, it shall be sent, together with the Objections, to the other House, by which it shall likewise be reconsidered, and if approved by two thirds of that House, it shall become a Law.”

Section 8: “Congress shall have the power . . . 

· . . . to lay and collect Taxes, Duties, Imposts, and Excises, to pay the Debts and provide for the common Defence and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States. [Taxing and Spending Clause]
· To borrow Money on the credit of the United States; 

· To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes; [Commerce Clause]
· To establish a uniform Rule of Naturalization, and uniform Laws on the subject of Bankruptcies throughout the United States; 

· To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of Weights and Measures; 
· To provide for the Punishment of counterfeiting the Securities and current Coin of the United States; 

· To establish Post Offices and post Roads; 

· To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries; 

· To constitute Tribunals inferior to the supreme Court; 

· To define and punish Piracies and Felonies committed on the high Seas, and Offences against the Law of Nations; 

· To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on Land and Water; 

· To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer Term than two Years; 

· To provide and maintain a Navy; 

· To make Rules for the Government and Regulation of the land and naval Forces; 

· To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel Invasions; 

· To provide for organizing, arming, and disciplining, the Militia, and for governing such Part of them as may be employed in the Service of the United States, reserving to the States respectively, the Appointment of the Officers, and the Authority of training the Militia according to the discipline prescribed by Congress; 

· To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten Miles square) as may, by Cession of particular States, and the Acceptance of Congress, become the Seat of the Government of the United States, and to exercise like Authority over all Places purchased by the Consent of the Legislature of the State in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings; And

· To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.” [Necessary and Proper Clause]
Section 9: “No money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law”

Section 10: “No State shall enter into any Treaty, Alliance, or Confederation.”

Article II: The Executive

Section 1: 
· “The executive Power shall be vested in a President of the United States of America. He shall hold his Office during the Term of four Years.” 
· “Before he enter on the Execution of his Office, he shall take the following Oath or Affirmation—“I do solemnly swear (or affirm) that I will faithfully execute the Office of President of the United States, and will to the best of my Ability, preserve, protect and defend the Constitution of the United States.”

Section 2: “The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when called into the actual Service of the United States.”
Section 3: “he shall receive Ambassadors and other public Ministers; he shall take Care that the Laws be faithfully executed, and shall Commission all the Officers of the United States.”

Section 4: “The President, Vice President and all civil Officers of the United States, shall be removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors.”

Article III: The Judiciary

Section 1: “The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish.”

Section 2:

· “The judicial power shall extend to all cases, in law and equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority . . .”

· “To Controversies between two or more States;--between a State and citizens of another States;--between Citizens of different States.”

Article IV: Authority of the States

Section 2: “The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.” [First Privileges and Immunities Clause]
Section 3: “The Congress shall have Power to dispose of and make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States.”

Article VI: Constitution Status

“This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the contrary notwithstanding.” [Supremacy Clause]
“The Senators and Representatives before mentioned, and the Members of the several State Legislatures, and all executive and judicial Officers, both of the United States and of the several States, shall be bound by Oath or Affirmation to support this Constitution.”

Amendments

9th Amendment: 
“The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the People.”

10th Amendment: 
“The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”

11th Amendment: 

“The judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.”

13th Amendment: 

“1. Neither slavery nor involuntary servitude, except as punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.”

“2. Congress shall have power to enforce this article by appropriate legislation.”

14th Amendment: 

“1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; [Second Privileges and Immunities Clause] nor shall any State deprive any person of life, liberty, or property, without due process of law; [Due Process Clause] nor deny to any person within its jurisdiction the equal protection of the laws.” [Equal Protection Clause]
“5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.”

19th Amendment: 

“The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of sex.”

CONSTITUTIONAL POWERS
Enumerated Powers: for the federal government to do anything, it must be able to point to specific constitutional authority. 

All three branches of government have the duty to uphold the Constitution because senior officials in all three branches must swear an oath to support it. Congress must uphold the Constitution in enacting laws, the Executive must uphold the Constitution in executing laws; and the Judiciary must uphold the Constitution in deciding cases (OLC ERA Memo).
The Judiciary’s Powers
Judicial Review

The role of the judiciary is to say what the law is, and federal courts have the authority to invalidate any law that violates the Constitution (Marbury v. Madison).

Marbury v. Madison (US 1803): Marbury was appointed Justice of the Peace by President John Adams at the end of his term, confirmed by Congress, and his appointment was sealed by the Secretary of State but was never actually delivered. Marbury brought suit against the new Secretary of State, requesting a writ of mandamus ordering the Secretary of State to deliver his commission. The court first discussed political versus ministerial acts and stated that one cannot sue for political acts (i.e. ordering the President to appoint someone) but can sue for ministerial acts (i.e. ordering the Secretary of State to deliver commission). However, court did not order the Secretary of State to deliver the commission because the Constitution does not grant the Supreme Court original jurisdiction over writs of mandamus. Because the Judiciary Act granted the Supreme Court original jurisdiction over writs of mandamus, the SC declared that portion of it unconstitutional. This case established judicial review.
The Supreme Court has the final say on all federal law questions, including anything that involves the Constitution, federal statutes, treaties, and regulations (The Supremacy Clause). 
Supremacy Clause, Article VI, clause 2: “This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme law of the land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.”

The Supreme Court can hear a direct appeal of a “final” state decision involving federal law (Martin v. Hunter’s Lessee, Article III of the Constitution). 

Martin v. Hunter’s Lessee (US 1816): Land dispute case involving a treaty made its way through the Virginia state courts, and the Virginia Supreme Court held that section 25 of the Judiciary Act (a law providing that the United States Supreme Court had appellate review over state court decisions) was unconstitutional and thus unbinding. The Supreme Court heard the case and held that under Article III of the Constitution, the Supreme Court has authority to exercise appellate review over state-court decisions that arise out of federal law.
However, the Supreme Court has no authority to hear a direct appeal from a state decision if there is an “adequate and independent” state law basis for the decision. 
· Adequate = does not violate federal law

Michigan v. Long (US 1983): criminal procedure case where the Michigan Supreme Court held that search exceeded that permitted by Terry v. Ohio (US SC case). The issue was whether the U.S. Supreme Court had jurisdiction to review the state court’s decision which provided a defendant with broader procedural protections than those granted in the U.S. Constitution. The Supreme Court held that it does, unless the state court expressly indicates that its ruling is based on independent and adequate state grounds. (i.e. if the Michigan SC had explicitly held that Michigan’s Constitution/Michigan precedent provided broader protection than the U.S Constitution/Terry). Here, not the case, so SC could review the case and expand Terry to cover its facts.
Justiciability
Courts may only decide cases that are justiciable, meaning that they are suitable for judicial resolution, the plaintiff is entitled to sue, and the timing is right. 

The Supreme Court does not play an advisory role (Letter to Jefferson).

Letter to Jefferson: Thomas Jefferson wanted the Supreme Court Justices to answer a bunch of advisory questions but the justices said that because of the separation of powers, they do not have the Constitutional authority to play an advisory role to any of the other branches.

To be suitable for judicial resolution, the case must involve a legal question, not a political question. (because Article III grants authority over “cases and controversies”)
Political question criteria (Baker v. Carr):
1) Constitutional text commits it to a political branch; 

2) Lack of judicially discoverable/manageable standards for resolution; 

3) Requires an initial non-judicial policy determination; 
4) Would express lack of respect for other branches; 

5) Unusual need for adherence to a prior political decision

6) Potential embarrassment from “multifarious pronouncements” by different branches.

Marbury v. Madison (US 1803): originally declared that the court cannot decide political questions (see above). 

Baker v. Carr (US 1962): there was extensive migration from rural to urban areas throughout the US during the 20th century, but many states did not re-district to reflect that reality, and rural politicians used their existing majorities to prevent redistricting. Someone filed a federal lawsuit arguing that this was unfair because each person should only have one vote. Supreme Court held that the issue was not justiciable because this is a political issue. This is case that set out the above criteria for political questions.

Nixon v. United States (US 1993): judge in Alabama was impeached by the House of Representatives pursuant to Article I, section 2 of the Constitution, but then he was tried in front of a Senate committee and the vote from the Senate was based on the committee’s summary. He sued, arguing that this procedure was unconstitutional since Article I, section 3 of the Constitution states that the Senate has the sole power to try impeachments. The court held that this was a political question, focusing on criteria 1--Article I grants each house of Congress the right to make their own rules. 

For the plaintiff to be entitled to sue, the plaintiff must have standing. 

A plaintiff has constitutional standing where there is:

1) an injury in fact 
a. The injury must be concrete (can point to something tangible) 

b. The injury must be particularized (unique to individual or defined group of people—cannot be a broad and general harm, which is why there is no general “taxpayer” standing)

c. The injury must be actual (already occurred) or imminent (is about to occur/predictably might happen—not enough that it just might or could occur) [it must be actual to get damages; it must be ongoing/imminent to get injunction or declaratory relief]

2) caused by the defendant (causation) and

3) redressable by a court decision (redressability).
a. Federal courts will not issue advisory opinions (will not resolve a case just to tell us what the law is if it won’t actually have a concrete impact on redressing the wrong)

Prudential standing rules (not mandated by the Constitution but nonetheless applied by federal courts because they are prudential): 
1) No third party standing (may generally only assert one’s own rights), but exceptions include:  

a. Where the third party is unlikely to be able to sue (i.e. on behalf of an illegal immigrant)

b. Where there is a close relationship between the plaintiff and the third party (parent on behalf of a child, spouse on behalf of other spouse, doctor on behalf of a patient)

c. Overbreadth doctrine: if law on freedom of speech is overly broad, courts may allow people who might potentially be harmed to be able to sue (applies only in first amendment context).

2) Narrow establishment clause exception to bar against taxpayer standing: taxpayer can challenge if funds are going towards funding religion (such as funding private Catholic education) (Flast v. Cohen)
3) Statutory suits are limited to “zone of interests” (is the injury within the zone of interest that Congress meant to protect with the statute?)
4) Associations can seek injunctions/declaratory judgments on behalf of members (Hunt v. WA State Apple Ad. Comm’n).
Lujan v. Defenders of Wildlife (US 1992): the 1973 Endangered Species Act called upon the US government to take action to protect threatened wildlife. Pursuant to that act, the Interior and Commerce Departments issued joint regulations declaring that part of the act did not apply outside the US. The Defenders of Wildlife, several NGOs, brought suit arguing the regulations should apply overseas too, but issue was whether they had standing. One individual went to Egypt to observe crocodiles and another went to Sri Lanka to observe the habitat of elephants. Both wanted to go back someday but had no plans to do so. Court held that they did not have standing because injury was not imminent and because they failed to show how a favorable outcome would redress their alleged injury.
Flast v. Cohen (US 1968): taxpayers brought suit solely based on their status as federal taxpayers against federal officers tasked with administering federal funds. Sought to enjoin them from spending those funds on instruction and materials in religious schools, as doing so violates the free exercise and establishment clauses of the constitution. The SC held that they had standing because the free exercise and establishment clauses of the Constitution were designed to limit Congress’s ability to tax and spend for the purpose of promoting or furthering religion.

Hunt v. WA State Apple Ad. Comm’n (US 1977): issue was whether Washington commission could bring suit against NC on behalf of the apple growers who suffered harm. The court held that an association can bring suit if: 1) members would have standing in their own right, 2) issue is germane to the organization’s purpose, and 3) the claim/relief does not require individual members’ participation in the suit (here, seeking injunction but if seeking damages for individual growers, then individual growers would need to participate to demonstrate damages). Court also rejected argument that the commission was not a true membership organization since it was created by the government on the grounds that there were “indicia of membership” (apple growers got to vote for officers, are eligible to serve in body, organization is paid for by assessment on growers).

Raines v. Byrd (US 1997): this case was discussed in the context of Clinton v. New York—probably not necessary to know. Court here rejected the idea that legislators that don’t like something Congress has done could have standing to challenge it. The exception for this, however, is if the legislator’s vote is deprived of all meaning—i.e. if the legislator wins the vote, but their vote does not prevail. This could provide basis for standing if legislators wanted to challenge the line item veto act, but in Clinton v. NY it was not legislators suing so this is just an aside.

Printz v. United States (US 1997): case where statute required local chief law enforcement officers to perform background checks for gun dealers. Sheriffs challenged the law and had standing to do so because it imposed a direct requirement on them.  

For the timing to be right, the case must already be ripe and not yet be moot. 
However, in some instances, a court will continue to hear a case even when it is “moot”, including:

1) Collateral injury survives resolution (i.e. criminal conviction results in loss of voting rights)

2) Capable of repetition yet evading review (i.e. no practical way to adjudicate right to abortion because have to be pregnant to be ripe but would be moot by time could bring suit)

3) Voluntary cessation (i.e. if person has voluntarily ceased to do wrong, but they are free to return to it any time)

4) Class actions (certified class action can continue without named plaintiff if the named plaintiff is no longer being harmed)

Congress’s Powers
Necessary and Proper Clause:

Article I, Section 8: “To make all Laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other Powers vested by this Constitution in the Government of the United States, or any Department or Officer thereof.”

The necessary and proper clause grants the legislature the discretion to decide how to attain legitimate ends “in the manner most beneficial to the people.” (McCulloch v. Maryland). 
McCulloch v. Maryland, Part I (US 1819): Congress chartered a national bank, which is not an explicitly enumerated power it has under the Constitution. The court held that Congress had the authority to decide that chartering the bank was a necessary and proper method of raising revenue to carry out its overall taxing and spending powers. The necessary and proper clause expands Congress’s power rather than limiting it, and what is “necessary” is that which is convenient or useful, not that which is an absolute physical necessity. Therefore, Congress has the authority to charter national bank through its taxing and spending powers and the necessary and proper clause. 

Prigg v. Pennsylvania (US 1842): Congress enacted the Federal Fugitive Slave Act, which authorized slave catchers to travel across state lines and arrest runaway slaves. The court held that this was constitutional based on fugitive slave clause in article IV, section 2 of the Constitution and the necessary and proper clause, even though the language of the fugitive slave clause involved relations between the states and did not grant Congress or even the federal government the authority to do anything. This holding essentially means that Congress can enact legislation that is necessary and proper to carry out anything the Constitution authorizes, not just to carry out what Congress is authorized to do. This holding is criticized, but it has never been overturned. 
Commerce Clause:

Article I, Section 8: “Congress shall have the power . . . to regulate commerce with foreign Nations, and among the several States, and with the Indian Tribes.”

Commerce does not include manufacturing (Knight), but the interstate commerce power does include the power to prohibit items from interstate movement based on health, morals, or welfare in a manner that is tantamount to a police power (Ames, Darby, Wickard). 

United States v. E.C. Knight (US 1895): sugar refining company challenged the Sherman Antitrust Act applying to them, arguing that Congress did not have the authority to regulate their activity. The SC held that commerce does not include manufacturing/that it begins after manufacturing. This case was never formally overruled, but it has been so narrowed as to have no practical application today. 
Champion v. Ames (US 1903): Federal statute barred the sale of lottery tickets across state lines. The court held that the commerce power includes the authority to prohibit commerce in specific goods. Congress cannot tell states that they can’t have lotteries, but it can prohibit moving lottery tickets across state lines. 

United States v. Darby (US 1941): The Fair Labor Standards Act created a minimum wage, limited working hours, and mandated overtime pay. It also barred interstate shipment of lumber if the workers were paid less than minimum wage or if the workers didn’t meet the hours/pay rules. The lumber company argued that Congress could not apply this law to them, since they were manufacturers. The court held that even though manufacture is not commerce, Congress’s power to regulate includes the power to regulate price and the power to prohibit and therefore, Congress can regulate factors that influence price and can prohibit interstate commerce of products that are produced with labor below the minimum wage. 
Congress can regulate channels of interstate commerce, instrumentalities of interstate commerce, and intrastate activity having a substantial effect on interstate commerce, but the regulated activity must be “economic” in nature.
Gibbons v. Ogden (US 1824): federal government granted Gibbons a coastal trading license to operate his steamboat from New Jersey to New York, which violated the monopoly New York state had granted Ogden over steamboat operations in New York waters. To resolve the preemption issue this case presented, the court had to address whether Congress had the authority to grant Gibbons a license. The court held that it did under the commerce clause because commerce is more than the buying and selling of goods and also includes navigation between the states. Additionally, the court stated that the commerce power is limited only by other constitutional provisions and therefore it trumped the state law.

Gibbons Hypo: perhaps New York could bar Gibbons from picking up a passenger in New York City and carrying them to Albany, NY. However, there would be potential counterargument if the boat originally came from New Jersey or if the people on the boat are travelling from out of state even if this leg of the journey is completely within New York (could go either way—up for debate). 

Wickard v. Filburn (US 1942): Congress passed an act that limited the amount of wheat that could be grown on a given amount of acreage in order to increase demand and keep wheat prices high. Filburn was growing more wheat than what was allowed under the act, but he never planned on selling the wheat (it wouldn’t enter intrastate commerce, much less interstate commerce). The court held that Congress could nonetheless regulate how much wheat he grew because it would have an effect on commerce since he would not be purchasing wheat from the market. And even if his personal effect on commerce was low, the aggregate impact of all farmers in his position would have a huge impact on commerce.

Heart of Atlanta Motel v. United States (US 1964): issue was whether the Civil Rights Act of 1964 (barring discrimination on the basis of race) applied to a hotel that excluded black people. Justification for Congress’s authority to pass the Civil Rights Act was the commerce clause. The hotel was near the interstate, the owner specifically advertised in national magazines, and it had billboards in neighboring states. There was also empirical data about how difficult it was for minorities to travel across the country because of discrimination. The court held therefore that it had an effect on interstate commerce and that Congress could regulate it. Also held that commerce is not limited to commercial activity; leisure travel qualifies as well (still economic, just not commercial). 
Katzenbach v. McClung (US 1964): this was the companion case to Heart of Atlanta motel. Ollie’s BBQ was a local business and all of its clientele were local customers. However, court reasoned that it still had an effect on interstate commerce because the meat came from out of state.

United States v. Lopez (US 1995): Congress passed the Gun Free School Zones Act of 1990, which made it a federal crime to possess a gun in a school zone. This case was the first time since 1937 that the SC restricted Congress’s use of the commerce power! Held that the commerce clause grants Congress the power to regulate the channels of interstate commerce (the way things move—highways, railways, airlines), the instrumentalities of interstate commerce (the persons/things moving—persons, drugs, lottery tickets, etc.), and activities that substantially effect interstate commerce. Here, issue was whether guns in school zones substantially effect interstate commerce and the court held that it did not because there was no economic activity involved. The government’s rationale was that it would have an impact on education which would impact job prospects, etc. but court held that this expanded the commerce power too broadly.

United States v. Morrison (US 2000): Congress created a federal cause of action allowing female victims of violent crimes to sue for damages in federal courts. The court struck down provisions of the Violence Against Women Act because the activity was non-economic. Even though there were substantial effects on economic commerce, not enough to overcome fact that the activity was non-economic.

Congress cannot compel engagement in commerce .

NFIB v. Sebelius, Part I (US 2012): issue was whether the individual mandate of Obamacare (requiring everyone to either purchase health insurance or pay a fee) was constitutional exercise of commerce power. The court held that it was not because although the health insurance market is interstate commerce and although Congress can regulate and prohibit engagement in commerce, compelling engagement in commerce is too broad an exercise of the commerce power. 
Congress can enact legislation that delegates the authority to regulate commerce to states. 

HYPOS: can Congress regulate the following activities?

A local neighborhood tavern in New Mexico is required by the terms of its liquor license to only serve Hispanic patrons. Yes, Congress can regulate but under the fourteenth amendment because a liquor license is issued by the state and the 14th amendment applies to state actions. 

A seedy “short stay” motel near the New Jersey turnpike refuses to rent rooms to non-whites. Could argue that short stay motels do not cater to interstate commerce because such short stays are locals, unlike the Heart of Atlanta motel. If that is the case, then no, Congress cannot regulate it.

The Cape Porpoise Lobster House restaurant in Orange, Virginia refuses to serve non-white patrons. Could argue that the lobsters come from out of state, like Ollie’s BBQ. If that is the case, then yes, Congress can regulate it.

The Augusta National Country Club engages in discriminatory membership practices. They are a national club, but the Civil Rights Act does not apply to private clubs, so wouldn’t apply to it. Still, because it is a national club, Congress could regulate it with new legislation under the commerce clause.

Can Congress pass a law regulating who can fly on commercial aircraft (the no fly list) or requiring face masks in flights? Yes, because the airways are a channel of commerce and the people flying are instrumentalities of commerce. 
Can Congress pas a statute making it a federal crime to damage or destroy an aircraft and extend it to Virgin Atlantic that flies across the Atlantic to other countries? Yes, because the commerce clause includes international commerce as well. What about Horizon Airlines, which flies from LA to Mammoth? Likely made from parts from other states and countries and likely includes passengers who come from out of state since Mammoth is a large tourist destination so answer is probably.

Taxation and Spending Clause:

Article I, Section 8: “Congress shall have the power to lay and collect Taxes, Duties, Imposts, and Excises, to pay the Debts and provide for the common Defence and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States.”


Congress has the power to spend, but there are some limitations: 
· Must be in support of the “general welfare” (or defense)

· Any conditions must be unambiguous

· Must be related to federal interest in particular national projects or programs

· Must not violate other constitutional provisions 

· Cannot be so coercive that “pressure turns into compulsion”

South Dakota v. Dole (US 1987): Congress tried to incentivize states to raise the drinking age from 18 to 21 by threatening to withhold 5% of the federal road funding states received (which amounted to about .5% of most states’ budgets). The Supreme Court held that this was a valid exercise of the spending power, but identified the limitations on the spending power listed above. 

NFIB v. Sebelius, Part II (US 2010): issue was whether Medicaid expansion provision of Obamacare (if states did not expand Medicaid, federal government would cut off all Medicaid funding, not just a percentage of it) was a proper exercise of spending power. The court held that it was not because it was too coercive. The court did not give clear guidelines as to when/why an exercise of the spending power becomes so coercive that “pressure turns into compulsion” but nonetheless held that this crossed the line.
Interstate highways in Hawaii: most interstate highways are justified under commerce clause because they carry goods between states. However, in Hawaii, they clearly do not do this. Rather, justification is through the spending power of providing for the common defense (national defense). There are only three interstate highways in Hawaii and they run between the military bases that are located on the island of Oahu.

Congress has the power to tax, and taxes can have regulatory purpose. Congress’s power to tax is not limited to the scope of other enumerated powers (it can tax things it can’t regulate and it can tax inactivity). 

Cigarette taxes: Congress has the authority to place federal taxes on cigarettes even though it does not have the authority to ban smoking. 

However, a tax is invalid if it is an actual penalty. Nomenclature (just calling it a penalty) is not determinative, but indications that a tax is a penalty include: 

· It is based on the “wrongfulness” of conduct 

· Knowing conduct is taxed, while innocent conduct is not

· Magnitude of tax/the amount is high
· Payable to regulatory rather than taxing entity

NFIB v. Sebelius Part II (US 2012): issue was whether the individual mandate portion of Obamacare (requiring everyone to either purchase health insurance or pay a fee) was constitutional exercise of taxing power. Court held that it was. First, Congress can tax inactivity even though it cannot regulate inactivity under the commerce clause (see above). Second, although the ACA called it a “penalty”, the court held that it was not a penalty based on criteria listed above/based on doctrine that the court has duty to try to save statutes from unconstitutionality. 
Shared Powers (Executive & Congress)
Treaties 
Article II, Section 2: “[The president] shall have the power, by and with the advice and consent of the Senate, to make treaties, provided two thirds of the Senators present concur.”

Necessary & Proper Clause, Article I, Section 8: “Congress has the power . . . to make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.”

Executive officials negotiate/sign a treaty (which does NOT bind a nation to comply but is rather a preliminary step/pledge saying that they will take the treaty back to the capitol) ( president submits the treaty to the Senate for approval ( the appropriate Senate committee holds hearings and votes on whether it should go to the Senate ( Senate votes on “advice and consent” authorizing the president to ratify it (voting yes does NOT ratify the treaty just yet) ( goes back to president who may then ratify it. THIS binds the nation to the treaty.

The U.S. government has sovereign authority to make treaties equal to that of other nations—it is not limited to specific grants of federal power enumerated in the Constitution. And Congress may enact legislation that is “necessary and proper” to implement treaty terms. (Missouri v. Holland).

Missouri v. Holland (US 1920): in 1916, the US and the UK (Canada) entered into a treaty calling for specific national protections for migratory birds. Congress then passed legislation in 1918 authorizing the Secretary of Agriculture to regulate hunting. Missouri challenged the constitutionality of the legislation since it was not authorized by any part of the Constitution (note: if this case were decided today, could use the commerce clause to justify the legislation but at the time was more narrowly applied). The court held that although the 10th amendment reserves all powers not delegated to the US government to the state governments, the Constitution does grant the US government the authority to pass this legislation because it has the power to make treaties (article II, section 2) and Congress has the power to enact necessary and proper legislation. 
Death Penalty Hypo: based on holding in Missouri v. Holland, Congress could pass a law barring states’ use of the death penalty if the US government were to enter into a human rights treaty that banned the use of it.
Bond v. United States (US 2014): a woman discovered that her husband was having an affair, so she concocted poison and spread it on the mailbox of the other woman (woman didn’t actually die but still attempted murder). She was prosecuted under federal statute that was enacted to implement Chemical Weapons Convention treaty banning the use of chemical weapons and requiring countries to destroy their existing stock. Everyone expected that the SC would strike down Missouri v. Holland in this case but instead held that local actions were outside the scope of the CWC so the treaty/statute didn’t apply. Therefore, Missouri v. Holland is still good law but not used very often as justification for legislation.

The Bill of Rights acts as (only?) constraint on the government’s treaty powers. (Reid).

Reid v. Covert (US 1957): the military convicted wife of killing husband in the UK. A treaty with the UK gave the US military exclusive jurisdiction. The wife claimed that it was a violation of her 5th amendment right to a jury trial. The Supreme court held that jury trial was required. A treaty cannot deprive an American of any of their protections under the Bill of Rights. 

According to supremacy clause, the constitution > federal statutes/treaties > state constitutions > state statutes. 

“Self-executing” treaties are effective upon ratification, while “non self-executing” treaties require implementing legislation to be enforceable by courts (based on language of treaty).
If a self-executing treaty and a federal statute conflict, the “last in time” prevails.

Foster v. Neilson (US 1829): held that treaties are either self-executing (become effective upon ratification) or non self-executing (require implementing statute by Congress). 

Whitney v. Robertson (US 1888): constitutionally created treaties and statutes are “on the same footing.” Courts should try to construe so as to give effect to both if possible, but if that is not possible then the “last one in date will control the other” (provided that the treaty is self-executing). 

Medellin v. Texas Part I (US 2008): the 1963 Vienna Convention on Consular Relations creates an individual right for any foreigner arrested in another country to have the consulate notified of their arrest and provides that disputes arising under it can be resolved by the ICJ (International Court of Justice of the UN). Medellin was arrested, convicted, and sentenced to death for rape/murder in Texas. He was not advised of his Vienna Convention rights, but Texas held that he was procedurally defaulted on review from raising that issue because he did not preserve the issue for appeal. Meanwhile, Mexico took the cases of 51 people on death row (including Medellin) who were not advised of their Vienna Convention rights to the ICJ and won in a case called Avena. President Bush issued memorandum stating that state criminal courts must honor the Avena decision by reconsidering the defendants’ cases. Nonetheless, the SC held that neither the Vienna Convention nor the ICJ’s Avena decision constitute binding law. Article 94 of the UN charter specifies that every member nation “undertakes to comply” which is a commitment to take further action rather than to be bound immediately, so not self-executing. Since Congress hadn’t enacted implementing legislation, ICJ decision in Avena and provision of Vienna Convention not binding. 
There is a commonly held belief can withdraw the U.S. from a treaty unilaterally (but no case has reached the merits of this).

Goldwater v. Carter (US 1979): President Carter terminated Taiwan defense treaty in conjunction with recognizing the People’s Republic of China. 8 Senators and 16 Congressmen sued, and the district court held that 2/3 of the Senate had to consent to termination based on constitution saying that 2/3 has to consent to ratification. D.C. Circuit reversed, but the SC dismissed the case. So we don’t actually know if a president has the legal constitutional authority to withdraw from a treaty, but there is political precedent that he can do so.

ABM treaty termination: subsequently, George W. Bush unilaterally withdrew the US from anti-ballistic missile treaty with the former USSR based on breakup of USSR and emerging threat from terrorists and “rogue states.” So now there is political precedent from both Democrat and Republican presidents.

Executive agreements are international agreements between the US and any foreign country that do NOT go through the treaty process specified in the Constitution. There are three types of “treaties”:
1) Article II treaty: classic constitutional process for ratification
2) Congressional-executive treaty: Congress has authorized the making of the treaty in some way, either before or after the fact. 

3) Sole-executive agreement: no specific congressional authorization or subsequent approval, so must be authorized by some power in the constitution granted to the president.

Executive agreements are legally equivalent to treaties in that they are binding on the U.S. internationally and they preempt conflicting state law.

American Insurance v. Garamendi Part I (US 2003): California’s Holocaust Victim Insurance Relief Act of 1999 required insurance companies to disclose WWII era policies. However, US had entered into executive agreement with Germany, France, and Austria, which reflected foreign policy has consistently encouraged European governments and companies to volunteer settlement funds rather than threatening litigation or sanctions. The court held that executive agreements can preempt state law as well as traditional treaties. 
Making/Executing Laws
Congress is the only branch with legislative power, and legislation requires bicameralism (both houses must act) and presentment (must go to the president). 
· Legislative vetos are unconstitutional because they violate bicameralism and presentment requirements. (INS v. Chadah). 

· Line item vetos are also unconstitutional because they are outside the scope of the presentment clause (Clinton v. NY).
INS v. Chadah (US 1983): Chadah overstayed his visa and was set to be deported, but immigration judge ordered that his deportation be suspended because he met the statutory requirements to stay in the US. Additionally, the attorney general reviewed his case and recommended that he stay. Nonetheless, the Immigration and Nationality Act allowed Congress to veto the attorney general’s recommendation. The House of Representatives exercised this veto, passing a resolution that Chadah should be deported. This resolution was not presented to the Senate or to the President. The SC held that the one-house legislative veto was unconstitutional. It was an exercise of legislative power because it alters the legal rights, duties, and relationships of people outside the legislative branch, and exercises of legislative power are subject to bicameral requirement (legislation must pass by a majority of both houses) and presentment requirement (legislation must be presented to the president for approval before becoming law). Neither of these were met, so House of Representative’s veto pursuant to the Immigration and Nationality Act was unconstitutional. 
Clinton v. New York (US 1998): the Line Item Veto Act of 1996 would allow the president to strike out individual spending provisions in an appropriations bill (intended as a way to balance the budget while accounting for pork barrel spending). The court held that there is a difference between a veto, which the president has constitutional authority for, and a line item veto, which he does not. A veto (‘return’) takes place before the law is enacted and involves the president following the constitutional process for how laws are made. A line item veto, however, takes place after the law is enacted and rewrites the actual law. The court held that the line item veto was unconstitutional because it violated the presentment clause, but this is almost certainly actually a separation of powers issue—line item veto grants president law making authority.
Three classifications of executive action: 

1) President is acting pursuant to Congressional authorization.

a. Has Article I + Article II authority

b. Strong presumption of legitimacy 

c. Almost automatic that presidential action will be upheld

2) President is acting when Congress is silent. 

a. Has only Article II authority

b. “Zone of twilight” where concurrent authority between Pres & Congress
c. Very likely the president’s action will be upheld, unless demonstrably exceeding Article II authority 

3) President acts contrary to Congress. 

a. Has Article II – Article I authority 

b. “Lowest ebb” 

c. Courts must “disable” Congress 

Youngstown Sheet & Tube Co. v. Sawyer (US 1952): during Korean War, United Steelworkers announced a strike and President Truman ordered the Commerce Secretary to seize the mills. The president argued he had power under Article II because the country was in armed conflict and president was acting as commander in chief/steel is necessary to national defense. In concurrence, Justice Jackson outlined three categories listed above. Court noted that Congress could have authority to seize the mills under takings clause (if provided compensation), under commerce clause, or under war powers/necessary and proper clause, but Congress did not do any of this. Indeed, this case falls in third category rather than second since Congress had passed the Taft-Hartley Act, which expressly rejected the use of seizure to solve labor disputes as unconstitutional. Executive power is not a lawmaking power and granting the executive branch the power to control steel mills would be a lawmaking power. Therefore, court held the President could not seize the steel mills.
Medellin v. Texas Part II (US 2008): See above for facts. The court also held that presidents cannot order state courts to abide by ICJ judgments. Since Congress hadn’t legislated on this issue, the president’s action was valid only if it was based on the president’s own constitutional authority (falls in category two of Youngstown categories).  A president can’t convert a non-self-executing treaty into a self-executing treaty without Congressional legislation—memorandum was an attempt to enact positive law requiring state compliance, which is beyond the president’s constitutional authority. Therefore, memorandum was unenforceable.

Zivotofsky v. Kerry (US 2015): State department policy by the US president was that a US passport could only list Jerusalem as place of birth (could not put Israel pursuant to US foreign policy), but Foreign Relations Authorization Act by Congress permitted citizens born in Jerusalem to list their place of birth as Israel. This case falls in category 3 of Youngstown because there are competing federal powers: legislative branch has control over passports but executive branch has power of recognizing foreign governments, which derives from power to “receive ambassadors.” Court held that the recognition power takes precedence over the authority to make passports because it is more important. Therefore, the president’s authority “disables” Congress’s authority here. 
Congress cannot delegate legislative authority (“the non-delegation doctrine”) to administrative agencies (which are part of the executive branch), but it can delegate rule-making authority. Valid rule-making requires: 
· Statutory authority passed by Congress that provides an “intelligible principle” that the rule-makers must follow—in other words, Congress has to provide some guidance (Hampton).
· Compliance with the Administrative Procedure Act (APA), which includes: 

· “Notice and comment”: must provide notice to the public of changes in rules allow public to comment on those changes, and respond to substantive comments

· Federal Register: must publish proposed/new rules daily in the Federal Register

· Code of Federal Regulations: must incorporate final rules in the Code of Federal Regulations 

· That the rules are not “arbitrary, capricious, or an abuse of discretion” (Volpe).
Further, a court will defer to an agency determination if: 

· The agency has done a thorough investigation and the determination is well reasoned and persuasive (Skidmore); or if
· The rule the agency has made is a permissible construction of an ambiguous statute (Chevron). 

J.W. Hampton Jr. & Co. v. United States (US 1928): held that delegation of legislative power to federal agencies is constitutional so long as the agency in its exercise conforms to an “intelligible principle” of action authorized by Congress.

Citizens to Preserve Overton Park v. Volpe (US 1971): held that agency discretionary action is subject to judicial review to determine if action was arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law.

Skidmore v. Swift & Co. (US 1944): held that an agency’s interpretations and rules are to be given deference according to the agency’s thoroughness of investigation, valid reasoning, consistency, and other persuasiveness.

Chevron USA, Inc. v. Natural Resources Defense Council, Inc. (US 1984): held that if a statute is unclear then deference goes to a permissible construction by the agency.

Appointment Power

Article II, Section 2, clause 2: “And he shall nominate, and by, and with the advice and consent of the Senate, shall appoint ambassadors, other public ministers and consuls, judges of the Supreme Court, and all other officers of the United States, whose appointments are not herein provided for, but the Congress may by law vest the appointment of such inferior officers, as they think proper, in the President alone, in the Courts of law, or in the Heads of Departments alone.”

Congress does not have the authority to appoint executive officials.

· For principal officers, the president appoints and the Senate confirms. 

· For inferior officers, may follow the same procedure as principal officers (president appoints and Senate confirms) OR Congress may vest the power in the President, in the heads of departments, or in the courts alone. 

How to tell the difference between an officer and an employee? 

· Officers of the United States wield “significant authority”

· Employees lack significant authority/implement policy only 

How to tell the difference between a principal and inferior officer? 

· Nature and extent of duties, including policymaking

· Who they answer to

· Tenure of position 

Morrison v. Olson (US 1988): in wake of Watergate scandal, Congress passed Ethics in Government Act of 1978, which provided a procedure where, after Attorney General made finding it was necessary, a special three judge panel of the Court of Appeals for the DC Circuit could appoint independent counsel. In 1986, after assistant attorney general Theodore Olson testified untruthfully, Alexia Morrison was appointed as independent counsel pursuant to this process to investigate/prosecute him and Olson challenged the constitutionality of her appointment. The court held that it was constitutional for Congress to vest the power of appointment in the three-judge panel because independent counsel is an inferior officer. The court reasoned that the independent counsel is inferior in rank to the Attorney General, has limited jurisdiction (appointed to investigate a narrowly defined set of facts), and the office is of limited duration in tenure (appointment ends when investigation is complete). 
Shared Powers (Executive & Judiciary)
Executive Privilege

When can a president be called into court as a party?

· A president cannot be sued for “official” acts and he may not be criminally prosecuted during his term (he can be prosecuted for acts committed during term but only after term ends). 

· However, a president does not have “sovereign immunity.” He is not immune from other civil suits, even while in office. 

When can a president be called to produce evidence in court?

· A president may be compelled to comply with state and federal subpoenas. 

· Official papers and records of presidential discussion are subject to the claim of executive privilege, but the president can be required to produce official records if there is a “demonstrated specific need” (US v. Nixon). 
· Private papers are not subject to any special rules—regular rules apply (Trump v. Vance).


United States v. Nixon (US 1974): issue was whether President Nixon had to comply with federal subpoena for secret Oval Office recordings. He claimed that he had executive privilege—implied from separation of powers between executive and judicial branch and from the need to protect pre-decision materials from disclosure to enhance the executive’s decision-making process. The court held that there was a presumptive presidential privilege for a president’s confidential communications. However, when the communications do not concern military, diplomatic, or sensitive national security secrets, that presumption may be rebutted if there is a demonstrated specific need. Here, the integrity of the judicial system/the need to produce all relevant evidence in a criminal trial takes precedence over a generalized presidential privilege of confidentiality.
Trump v. Vance (US 2020): pursuant to state criminal investigation into Trump and other individuals, NY state court subpoenaed tax returns from Trump’s accounting firm. Trump argued that the supremacy clause gave him absolute immunity from state criminal subpoenas because compliance with those subpoenas would categorically impair a president’s performance of his Article II functions because 1) complying would divert him from his duties, 2) the stigma would undermine his leadership, and 3) could lead to harassment/improper use of subpoena to interfere with duties. The court denied all of these arguments. The court also denied the argument that there would need to be a heightened showing of need since the subpoena sought private papers, not official ones.
States’ Powers
Police Powers

States have very broad implicit authority to regulate on the basis of public health, safety, welfare, or morality.

Jacobson v. Massachusetts (US 1905): the court upheld a Massachusetts statute that required vaccination of its citizens when necessary for public health or safety and requiring a $5 fine if one refused to get vaccinated. Court held that Massachusetts’s authority to enact this statute derives from states’ police power. 

Concurrent Power to Tax

States and federal government have concurrent authority to tax. However, states cannot tax federal government institutions.
· This limitation applies only to the legal burden of the tax (only comes into play any time the legal obligation to pay the tax would fall on the federal government). 

· Does not, however, prohibit non-discriminatory taxes ultimately paid with federal funds (i.e. can tax government employees/government contractors/retirees who get their money from their salary/contract/pension from the federal government)
McCulloch v. Maryland, Part II (US 1819): Maryland sought to apply state taxes to the Second Bank of the United States. The way that the statute was written, the state tax only applied to the US Bank. The court held that the power to tax is concurrent, meaning that both the federal government and the state governments have the power to tax. However, “the power to tax involves the power to destroy” and that power is subject to political limits rather than constitutional limits (voters hold power through elections). However, because taxes applied to activities by the federal government are not subject to same political constraints, supremacy of the federal government would be defeated if states could tax federal government’s activities. Therefore, court held that states cannot tax federal government institutions.
Preemption (When Federal Gov. Prevails)
Article VI, Clause 2, Supremacy Clause: “The Constitution, and the Laws of the United States which shall be made in pursuance thereof; and all treaties made, or which shall be made, under the authority of the United States, shall be the supreme law of the land; and the judges in every state shall be bound thereby, any thing in the constitution or laws of any state to the contrary notwithstanding.”

There are four ways in which a state law may be “pre-empted” by a federal law under the supremacy clause: 

· Express preemption: Congress enacts legislation barring state action, in which case the state action is barred.

· Field preemption: domain belongs to the federal government, in which case state action with more than an “incidental effect” is barred.

· Conflict preemption: there is a conflict between the federal approach and state approach (cannot comply with both federal and state rules), in which case the federal approach prevails. 

· Obstacle preemption: state action constitutes an obstacle to the achievement of federal aims, in which case the state action is barred. 

American Insurance Association v. Garamendi Part II (US 2003): the issue is whether California can regulate insurance companies to make them disclose information from the Holocaust and give a cause of action when the federal government is taking a different approach. The court identified two forms of preemption (field and conflict—come from Zschernig case which we did not read) and held that here there was a conflict between the executive approach and California’s approach. Importantly, this case shows how executive agreements can preempt state law (see above). 
Arizona v. United States (US 2012): Arizona passed SB 1070, which addressed illegal immigration. Issue was whether four provisions were preempted by federal approach to immigration. In this case, court identified four forms of preemption (field, conflict, obstacle, and express). 

· First, section 3 made failure to comply with federal alien registration a state crime. Court struck this down due to field preemption—alien registration is federal government’s domain because Congress occupies the entire field. 

· Second, section 5 made it a misdemeanor for an illegal immigrant to apply for work in Arizona. Court struck this down due to obstacle preemption—federal approach was to put legal burden on employers, not employees (although goal was the same, Arizona’s method of enforcement was obstacle to federal method of enforcement). 

· Third, section 6 permitted a warrantless arrest of individuals believed to have committed a “removable offense.” Court struck this down due to obstacle preemption—federal approach was to only allow warrantless arrests in specific, limited circumstances. 
· Fourth, section 2B required police to verify a detainees’ immigration status with federal authorities. The court upheld this one. 

Burma sanctions example in class: issue was whether Massachusetts law (regulating state contracts with companies doing business with or in Burma) was preempted by statute passed by Congress (imposing sanctions directly on Burma) or by executive order issued by President (prohibiting new investment in Burma). Although the goal of both was the same, there was nonetheless obstacle preemption because the president should be able to impose and retract sanctions in response to Burma’s response and state action impedes this goal.

“Tenth Amendment”/Federalism (When State Prevails)

10th Amendment: “The powers not delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the people.”

The tenth amendment does not grant any additional powers to the state or federal government, but it is shorthand for the idea that the structure of the US government/federalism grants some powers to the federal government and reserves some powers to the states.  

Analysis: 

· Does constitution grant power to Congress? If yes ( federal government can act and if it does, state may be preempted (see above). If no ( federal government cannot act, but maybe state can. 

· Does Constitution prohibit state from acting? If no ( state government can act

Congress cannot force a state to legislate (cannot “commandeer” the state’s legislature) (NY v. US).
New York v. United States (US 1992): there were only 3 radioactive waste disposal locations in the entire country, so Congress passed a statute mandating that states either provide disposal facilities or take title to waste generated in the state, both of which would require enacting legislation. New York challenged the law on federalist basis. The court agreed and held that Congress cannot “commandeer” state legislatures/force the state to legislate. The court’s authority for this was the tenth amendment/structuralist argument of federalism.
Congress cannot force state officials to act (cannot “commandeer” the state’s executive officials) (Printz v. US). 

Printz v. United States (US 1997): Congress passed the Brady Act, which required a background check before someone could buy a gun. This called for a federal database to be established so that gun dealers could call in and do a background check, but in the meantime, the Act provided that gun dealers would have local chief law enforcement officers do the checks. Local sheriffs challenged the constitutionality of this law, and the court held that it was unconstitutional because cannot commandeer state’s executive officials. The court’s authority for this was the necessary and proper clause/textualist argument that background checks may be “necessary” but are not “proper.”
Current event implication: Trump cannot compel local law enforcement agencies to detain immigrants. 

Congress cannot force state courts to hear cases (cannot “commandeer” the state’s judiciary) (Alden v. Maine).
Alden v. Maine (US 1999): Fair Labor Standards Act provided that states could be sued in their own courts for violations of its provisions. Probation officers tried to sue Maine pursuant to the FLSA in Maine state court and it reached the SC. The SC ultimately held that the provision of the FLSA providing states could be sued in their own courts was unconstitutional. Court noted that the federal and state governments act concurrently towards people, but that the federal government does not act through the states and cannot compel states to be sued in their own courts. This holding effectively extends the “anti-commandeering” doctrine to state courts.
NOTE: Congress has some additional powers under the post-civil war amendments because they contain a provision specifically authorizing Congress to enforce its provisions through appropriate legislation—effectively expanding the definition of what is “proper.”

Dormant Commerce Clause

Article I, Section 8, Commerce Clause: “Congress shall have the power . . . to regulate commerce with foreign nations, and among the several states, and with the Indian Tribes.” 

(The commerce clause is unique in that it has been interpreted to be both a grant of federal power and a limit on state power—underlying principle is that an important purpose of the Constitution was to create a single national market.)

Wilson v. Black-Bird Creek Marsh Co. (US 1829): Delaware passed a law allowing a private company to completely dam off a creek. A vessel broke through the dam and the owner of the vessel argued that it was engaged in interstate commerce and that Delaware impermissibly interfered with interstate commerce by damming off the creek. The court ultimately held for the state but included this language in its decision: “We do not think that the state act empowering the Black Bird Creek Marsh Company to place a dam across the creek, can be considered as repugnant to the power to regulate commerce in its dormant state, or as being in conflict with any law passed on the subject.” This established the existence of the “dormant commerce clause”—the idea that the commerce clause is a simultaneous grant of power to Congress and a limitation on state authority.

States may not be RUDE:

· Regulate out-of-state activity/transactions

· Unduly burden interstate commerce

· Directly regulate interstate commerce 
· Engage in economic protectionism (where discrimination against non-residents/commerce is not justified by legitimate police powers concerns)

Buck v. Kuykendoll (US 1925): Buck sought approval for a bus line from Seattle, WA to Portland, OR. Oregon granted him a license but Washington denied him a “certificate of public convenience and necessity” on grounds that there was already sufficient public transportation available. This denial was effectively an anti-competitive limit protecting existing bus services. The court struck down the Washington law, holding that the commerce clause bars state regulation of interstate commerce. Highway safety regulation is only permissible as police power if it only imposes an indirect burden on commerce that is not unreasonable. Protectionism is not allowed. Here, the denial of bus license from Seattle to Portland was direct regulation of interstate commerce. And there was no issue of safety so that exception was not applicable. The regulation was protectionist and therefore impermissible.
Buck Hypo 1: can Washington bar Buck’s from carrying passengers on the intrastate segment of the bus trip from Olympia to Seattle? It depends—this is intrastate commerce, not interstate commerce, so Washington can regulate. However, factors like intent will matter. If intent is protectionist/to provide its own bus lines with advantage, then cannot do so. If intent is to create safer roads by reducing the number of buses that cause more accidents or something, then can do so pursuant to police powers but must go through analysis to make sure it’s permitted.
Buck Hypo 2: can Congress regulate the Olympia to Seattle segment of the bus trip/limit the state’s ability to do so? Yes, at a minimum there is a substantial impact on interstate commerce (see commerce clause section).
Buck Hypo 3: can Washington limit buses on the intrastate segment from Olympia to Seattle to a maximum length of 40 feet? Yes, but only if there is a compelling safety justification (i.e. if road is really curvy and would be dangerous for long bus), Congress has not enacted a national limit (preemption), AND the law does not discriminate between intrastate and interstate commerce. 

Southern Pacific Co. v. Arizona (US 1945): Arizona law limited train length in its state to 14 cars for passenger trains and 70 cars for freight trains. This law had a significant impact on interstate commerce—required huge cost/time to alter train lengths when travelling through Arizona with an effect felt from Los Angeles to El Paso. Arizona offered a safety/police power justification: that slack action in couplings can cause whiplash so limiting couplings reduces potential for whiplash. However, the law required 30% more trains in Arizona so actually more potential for whiplash. The court held that only Congress can establish commerce regulation/policy. State safety regulations pursuant to police powers must be “plainly essential.” Here, they were clearly not since serious burden on interstate commerce with negligible/non-existent impact on safety.
Hunt v. Washington State Apple Advertising Commission (US 1977): North Carolina rule barred apple cartons from displaying any grade other than the U.S. grade or standard. The law had a substantial impact on interstate commerce because it imposed substantially higher business costs on out of state apple growers who had to change their packaging and it deprived WA growers of return on their investment in their special, superior grading scheme. NC justified the regulation as an exercise of police powers—they are protecting state consumers from confusion due to multiple conflicting state standards. The court held that the state has the burden of showing laws discriminating against interstate commerce 1) provide a legitimate local benefit and that 2) there are no less discriminatory means available. Also, the benefit must be a valid exercise of police power—economic protectionism is impermissible. Here, did not provide legitimate local benefit because consumers do not even see the boxes—wholesalers and retailers do. Also, there were less discriminatory means available (could have required federal grade be printed on box alongside any other grade, could have restricted state grades that are inferior to federal grade but allowed superior ones). Finally, the rationale was pretextual—the NC apple lobby was behind the law and the purpose was actually protectionist.
But states may EAT:

· Exercise traditional police powers if no undue burden on interstate commerce or non-residents (see directly above).

· Act as “private” market participant 

· Tax interstate commerce if:
· The activity has substantial nexus to the taxing state

· The tax is fairly apportioned

· The tax is non-discriminatory to interstate/foreign commerce

· The tax is fairly related to services provided by the state

Hughes v. Alexandria Scrap (US 1976): the state of Maryland purchased junk cars for scrapping/recycling. The state paid “bounty” for those with Maryland plates and required out of state processors to show title because the purpose was to clean up Maryland, not to enter profitable venture. The court upheld this discrimination because the state was participating in the market, rather than regulating it.

South-Central Timber Development (US 1984): the state of Alaska sold timber from state land and contract required in-state processing before it could be exported internationally. The court held that the market participation exception does not apply to post-sale use restrictions—can only burden commerce in market that the state is actually participating in. This reconfirms that state protectionist regulations are barred. Plus, foreign commerce restrictions get more scrutiny (though outcome here would have been the same if it was intended for domestic market).
Texas Hypo: Texas is concerned about the economic impact of energy prices on state growth and employment and wants to bar out of state shipment of oil produced in Texas. This would drive prices down locally, stimulating the economy. How could it achieve that goal constitutionally? It could not bar export of oil from the state, but it could buy the oil and choose who to sell it to under market participation exception to dormant commerce clause.

United Building & Construction Trade Council (US 1984): Camden, NJ ordinance required 40% of employees on city construction projects be city residents (later amended from a quota to a goal). The court held that the market participation doctrine lets states avoid commerce clause constraints but not privilege and immunities constraints (see below). 
Article IV Privileges and Immunities Clause

Article IV, Section 2: First Privileges and Immunities Clause: “The citizens of each state shall be entitled to all privileges and immunities of citizens in the several states.”

The Article IV privileges and immunities clause protects a limited set of “fundamental rights” including: 

· The right to travel/pass through state

· The right to reside in state

· The right to do business in state

· The right to buy/hold/sell property

· Equal treatment in taxation

· Right to seek medical treatment in state

Some other rules: 
· Applies to human citizens of other US states, but does not apply to aliens present in US, “legal persons” (corporations), or state’s own residents.

· Action by municipalities are state actions for purposes of P&I analysis.

· Privileges and immunities discrimination is allowed if the state has a “substantial reason” for disparate treatment, but those being discriminated against must be the “source of evil” the government is addressing.

United Building & Construction Trade Council (US 1984): Camden, NJ ordinance required 40% of employees on city construction projects be city residents (later amended from a quota to a goal). The court held that action by Camden, NJ could violate P&I clause by discriminating against out-of-state workers who might want to work in Camden. But that it would be allowed if Camden had a substantial reason for disparate treatment and if those being discriminated against were the source of evil the government was addressing. Here, Camden’s rationale was that the ordinance was necessary to remedy problems in the city including urban decay, high unemployment, a decline in the city’s tax base, and flight of the middle class. The court held that this justification could be enough, but was based on inadequate findings, so remanded.

INDIVIDUAL RIGHTS/LIMITS ON POWER

13th Amendment
13th Amendment: “Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction. Congress shall have power to enforce this article by appropriate legislation.”

The 13th amendment applies to private and government conduct. 

The prohibition against slavery includes the “badges and incidents” of slavery.

Jones v. Alfred H. Mayer (US 1968): held that Congress could use the 13th amendment to bar private racial housing discrimination, since it was a “badge and incident” of slavery.

Sex trafficking legislation: the 13th amendment’s prohibition of slavery was used as justification for passing anti-sex trafficking legislation. 

14th Amendment
14th Amendment: “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.” “The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.”

Dred Scott v. Sandford (US 1857): held that persons of African descent could not be US citizens. This controversial decision was indicative of tensions between slave-holding states and non-slave-holding states leading up to Civil War, which led to post-war amendments. The first clause of the 14th amendment—the naturalization clause—overturned Dred Scott.


The 14th amendment applies only to state action. 


What constitutes state action? Categorial approach:

· Private entity performing traditional state functions = state action for 14th amendment purposes (Marsh v. Alabama).

· State court enforcement of racial discrimination = state action for 14th amendment purposes (Shelley v. Kraemer).

· Joint state/private action where there is concerted or “symbiotic” action resulting in deprivation of rights = state action for 14th amendment purposes (NCAA).

· Issuing a liquor license does NOT = state action for 14th amendment purposes. 
· Cutting off service by a privately owned utility company does NOT = state action for 14th amendment purposes. 

Marsh v. Alabama (US 1946): issue was whether punishing a Jehovah’s Witness for distributing literature in a company owned town constituted state action. If it were a “regular town”, would certainly be state action and would not be permitted under 1st amendment freedom of religion. In a shopping center, would certainly not be state action because private property. But this is grey area because a company town is like a public town but is actually private property. The court held that a private entity performing a public function constitutes state action for 14th amendment purposes. 

Shelley v. Kraemer (US 1948): private parties agreed amongst themselves to engage in discrimination by entering into a restrictive covenant barring black people from purchasing homes in or living in their neighborhood. The court held that state enforcement of racial discrimination violates 14th amendment equal protection because the state is providing the “full coercive power of government” to enforce private discrimination through the courts. 

NCAA v. Tarkanian (US 1988): UNLV basketball/Coach Tarkanian were found in violation of multiple NCAA rules, and the NCAA required UNLV to suspend Tarkanian or risk increased sanctions. Tarkanian sued under section 1983, arguing that he was deprived of his rights under color of state law. The court held that UNLV (state actor) and the NCAA (non-state actor)’s concerted or ”symbiotic” action was state action. 

What constitutes state action? Two-part approach 

1) Is the deprivation caused by exercising a right or privilege created by the state or by a rule of conduct imposed by the state?

2) Is the party charged with the deprivation fairly said to be a state actor (state official, private party aided by state official, or conduct otherwise chargeable to state)?

(Lugar v. Edmondson Oil Co., US 1982). 

14th Amendment Privileges & Immunities

14th Amendment: “No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States”

The privileges and immunities of US citizens (different from Article IV P&I) include: 
· The right to peaceably assemble/petition for redress

· Free access to seaports, sub-treasuries, land offices, and courts

· Demand care of federal government on high seas/abroad

· Use of US navigable waters

· Writ of habeas corpus

(Slaughterhouse cases—effectively guts logical intent of 14th amendment P&I as extension of individual rights to all Americans).

Slaughterhouse Cases (US 1873): New Orleans public health was significantly impacted by animal slaughter upstream of water supply. State legislation provided for consolidated site run by a state-chartered corporation, which would be open for any butcher to use for set fees. A group of butchers challenged the law as violating the privileges and immunities clause (note: 14th amendment not Article IV because challenging how it applies to Louisiana’s citizens, not citizens from other states). The court held that the 14th amendment was NOT intended to subordinate the states to the federal government. The privileges and immunities of US citizens include only a set list of rights (see list above). Because none of these rights extend to the butcher’s claims at issue, court upheld the Louisiana law. 

Saenz v. Roe (US 1999): modern reliance on privileges and immunities. The court held that California’s one year residency requirement for receiving welfare benefits interfered with the fundamental right to travel and therefore violated P&I clause. The court distinguished this residency requirement from “portable benefits” like tuition (can still charge higher tuition for out of state students because graduates can then take the benefit they receive for that tuition out of state).

The 14th amendment privileges and immunities clause did not extend the Bill of Rights to the states (see below—incorporated piecemeal through due process instead) (Cruikshank). 

U.S. v. Cruikshank (US 1875): after horrible massacre in which over 100 African Americans were killed, one of the lynchers, William Cruikshank, was prosecuted in federal court for interfering with the victims’ constitutional rights, including their right to peaceably assemble and their second amendment right to keep and bear arms. In this case, the SC overturned his conviction and held that the 14th amendment privileges and immunities clause did not extend the Bill of Rights to the states. This case left protection of black people against violence to the states and facilitated the KKK reign of terror.  

Incorporation Doctrine

14th Amendment: “nor shall any State deprive any person of life, liberty, or property, without due process of law.”

The Supreme Court has used the due process clause of the fourteenth amendment as authority for incorporating the Bill of Rights to the states on a piecemeal basis.

Gitlow v. New York (US 1925): court upheld conviction of Socialist party member for publishing a “left wing manifesto” that was said to advocate overthrowing the government. The court held that first amendment freedom of speech is incorporated to the states by the fourteenth amendment, but that this speech is outside protection (in dissent, Holmes famously advocated for “clear and present danger” standard instead). 

Procedural Due Process

14th Amendment: “nor shall any State deprive any person of life, liberty, or property, without due process of law.” (applies to state governments)

5th Amendment: “nor be deprived of life, liberty, or property, without due process of law.” (applies to federal government)

**14th & 5th amendment due process substantively interchangeable.

Procedural due process is the requirement that the government provide notice and opportunity to be heard before a neutral decision maker before depriving one of life, liberty, or property.

Goldberg v. Kelly (US 1970): New York terminated welfare benefits based on administrative determination. The beneficiary could get a hearing but only months later. The court held that in general, procedural due process requires notice that property interest is being reconsidered by government and the opportunity to be heard by a neutral decision maker. The court held that in this particular case, procedural due process requires testimony with cross-examination since individuals may have differing motives and representation by counsel if able to afford it. Court reached this decision because if deprived of benefits, could become homeless and not have food/basic necessities.

Rules are situational and the scope of notice and opportunity to be heard depends on the interests at stake. Balancing factors (Mathews):

· Nature of the private interest that is at stake
· Risk of erroneous deprivation/probable value of additional safeguards

· Government interest/fiscal and administrative burden of additional procedures

Mathews v. Eldridge (US 1976): Social security disability benefits terminated based on administrative determination. Beneficiary could get hearing but only months later. The court held that because depriving of property, still required notice, opportunity to be heard, and neutral decision maker. But in this particular situation, it could be in writing. Because the witnesses are medical professionals, do not necessarily need to cross examine at a live hearing. The court reached this decision because when on disability, can have other sources of income, unlike when on welfare—therefore, not in same dire financial situation. Plus, if you get hearing, can get lump sum after hearing to compensate for time lost.

Substantive Due Process

14th Amendment: “nor shall any State deprive any person of life, liberty, or property, without due process of law.”

5th Amendment: “nor be deprived of life, liberty, or property, without due process of law.” (applies to federal government)

**14th & 5th amendment due process substantively interchangeable.

Substantive due process is the requirement that laws are fair, reasonable, and aimed at achieving a legitimate government objective. 

Early substantive due process cases focused on economic liberty, including the right to contract. (This is mostly history/background—no longer good law).
Allgeyer v. Louisiana (US 1897): Louisiana law limited state residents to dealing with insurance companies with office in state, which was challenged as due process clause violation. The Supreme Court invalidated the statute, finding the unenumerated “liberty to contract.”

Lochner v. New York (US 1905): New York Bakeshop Act of 1897 regulated small bakeries’ sanitary conditions and mandated a 60 hour maximum workweek. The SC invalidated the statute, finding that the “liberty to contract” outweighed the state’s police power.

Muller v. Oregon (US 1908): Oregon law limited women to 10 hour workday, but working hours for men not subject to same limit. Challenged as violation of “right to contract” and SC upheld the statute despite Lochner—justified it by differences in the sexes.

Buchanan v. Warley (US 1917): Louisville, KY mandated residential segregation by barring the sale of real property to the opposite race. SC held that the statue violated the owner’s right to contract: “destroyed the right of the individual to acquire, enjoy, and dispose of his property. Being of this character, it was void as being opposed to the due process of the Constitution.”

Adkins v. Children’s Hospital (US 1923): court struck down D.C. female minimum wage as hindrance on freedom to contract.

Meyer v. Nebraska (US 1923): court overturned Nebraska law barring foreign language education in schools. Held that liberty includes the “right to contract, engage in common occupations, acquire useful knowledge, marry, establish a home and bring up children, worship God according to the dictates of his own conscience, and generally to enjoy those privileges essential to the orderly pursuit of happiness by free men.”
Pierce v. Society of Sisters (US 1925): Oregon law banned private school (impetus was to eliminate Catholic/parochial schools and was motivated by anti-immigrant bias/supported by right wing groups and KKK). The SC struck down this law as a violation of liberty, including parental right to control children’s education.

Buck v. Bell (US 1926): SC upheld Virginia eugenics sterilization law, rejecting 14th amendment due process challenge based on greater power/lesser power argument. Because the government has to greater powers (the military draft and forced vaccinations), the government should also have the lesser power (lol ok) to sterilize.

Later cases created a “presumption of constitutionality” for determining whether a law violates substantive due process. This is now called “rational basis review” and it applies to non-fundamental rights, which usually includes economic regulations. 
· Question to ask: is the law reasonably related to accomplish any legitimate interest?
· States rarely fail rational basis review.

O’Gormon & Young v. Hartford Fire Ins. (US 1931): upheld New Jersey law requiring “reasonable” policy commissions. Court held that the “public interest” lets states regulate rates. Established a “presumption of constitutionality.” Burden is on individual challenging the law to demonstrate why the law is unconstitutional (prior rule was the opposite—burden was on the government to show why it was constitutional). 

Nebbia v. New York (US 1934): upheld New York law fixing the price of milk. Court held that can regulate businesses affecting “public interest” and that laws only require “reasonable relation” to proper purpose. Today, this presumption of constitutionality is called rational basis review and the question to ask is: is there a rational relationship between the purpose of the law and the law?
West Coast Hotel v. Parrish (US 1937): upheld Washington state minimum wage for women, which overruled Adkins, held that protection of women is a “legitimate state interest”, and held that minimum wage is a valid means to achieve the end of protecting women. This “switch in time” case marked the end of the Lochner Era, as composition of the court changed.

Williamson v. Lee Optical (US 1955): upheld Oklahoma law significantly limiting opticians (makers of eyeglasses) to the benefit of doctors. This case shows how rational basis review has been stretched pretty broadly with this quote: “The law need not be in every respect logically consistent with its aims to be constitutional. It is enough that there is an evil at hand for correction, and that it might be thought that the particular legislative measure was a rational way to correct it.” 
Ferguson v. Skrupa (US 1963): Kansas statute limiting the practice of “debt adjustment” to lawyers was challenged as 14th amendment due process violation. The court affirmed that both Lochner and Adkins are no longer good law. It is up to legislatures, not courts, to make value judgments on policy, which is constrained only by the Constitution and valid federal law. States can classify people as long as the classification is not “invidious.” It is okay to limit debt adjustment to lawyers. This case is the true nail in the coffin of the Lochner Era—stands for proposition that economic regulations enacted by states are going to get minimal interference.

Strict scrutiny standard of review is applied to “fundamental rights” including 1st & 5th amendment rights, voting, privacy/intimate relations, family relations, and domestic travel/residency. 
· Question to ask: is the law narrowly tailored to achieve a compelling interest?
· States normally fail strict scrutiny.

Carolene Products (US 1938): footnote in this case stated that “there may be a narrower scope for operation of the presumption of constitutionality when” and then listed the three categories: 1) statutes that violate a constitutional provision, 2) statutes that restrict political processes, and 3) statutes that appear to discriminate against a minority. This footnote forms the foundation for strict scrutiny review and its dicta is widely cited.
Griswold v. Connecticut (US 1965): Connecticut statute barred provision of contraceptives to a married couple. The court found an unenumerated right to privacy that is a fundamental right based on “penumbra” of 1st, 3rd, 4th, 5th, and 9th amendments.
Lawrence v. Texas (US 2003): challenge to Texas statute criminalizing homosexual conduct. Previously, Bowers v. Hardwick had upheld Georgia statute, but that case framed the issue as “fundamental right to homosexual sodomy.” Here, issue was framed as right to intimate conduct in one’s own home. Court held that intimate conduct in one’s own home is a fundamental right and could not satisfy strict scrutiny. Therefore, struck the law. Note: if this case were reviewed as equal protection—homosexual discrimination—would probably survive because sexual orientation is not a protected class and court would hold there is some basis for the law because of morality.
Glazier says abortion is a fundamental right and courts apply strict scrutiny (this is up for debate) but in reality, the court has analyzed abortion in a unique way, holding that:
1) women have a right to pre-viability abortion without “undue” state interference
2) states can restrict post-viability abortion as long as there is a health exception

3) states have an interest from the outset in protecting fetal and maternal health

Roe v. Wade (US 1973): court extended Griswold privacy right to the right to abortion. When analyzing laws that infringe on abortion, the court balances the interests of woman’s right to privacy, state’s interest in protecting women’s health, and state’s interest in preserving unborn life based on which trimester of the pregnancy is in. In the first trimester, cannot regulate because woman’s right to privacy wins. In second trimester, can only regulate if state’s interest in maternal health outweighs woman’s right to privacy. In third trimester, can only regulate if state’s interest in maternal health or in preserving unborn life outweighs the woman’s right to privacy.
Planned Parenthood v. Casey (US 1992): court “reaffirmed” the “essential holding of Roe” but walked it back quite a bit. Got rid of trimester distinctions and instead held that state may regulate abortion based on interests of protecting fetal and maternal health at any stage of pregnancy. However, women have a right to a pre-viability abortion without “undue” state interference. And post-viability, states can restrict abortion as long as there is health exception. Court held that requiring women certify their husband is informed is an undue burden. 
Gonzales v. Carhart (US 2007): court upheld federal “partial birth abortion” ban as justified under the commerce clause and not violating substantive due process. Procedure typically used after 16th week (post-viability) and ban was not an undue burden on abortion. Exception for the life of the mother was okay even though required State medical board hearing and limited to life-endangering physical conditions.
Whole Women’s Health v. Hellerstedt (US 2016): abortion provider challenged Texas law requiring that clinics meet full outpatient surgical center health/safety standards (notably, waivers were granted for 78% of surgical centers but for 0% of abortion clinics) and that abortion doctors hold hospital admitting privileges within 30 miles (which reduced number of clinics in state from 42 to 19). Court held both of these were undue burden on right to abortion. 
Equal Protection

14th Amendment: “. . . nor shall any state . . . deny to any person within its jurisdiction the equal protection of the laws.” 
NOTE: the 14th amendment equal protection does not apply to the federal government! The requirement that the federal government not deny any person equal protection comes from 5th amendment federal due process. 

Bolling v. Sharpe (US 1954): DC public school case where court held that 5th amendment due process clause includes equal protection. 

Adarand Constructors v. Pena (US 1995): 5th amendment due process and 14th amendment due process/equal protection clauses have same meaning/impact for federal and state governments (note: except that federal government can discriminate on basis of alienage).


Is there discrimination?


There may be two types of discrimination: 

· Facial discrimination: text of the law is discriminatory

( usually results in law being struck down

· As applied discrimination: applied in a discriminatory fashion, must show: 

1) Law disproportionately impacts protected group (race, religion, national origin, gender)

2) Impact is intentional.

( usually results in limits on application (may be allowed to stand with respect to other groups or circumstances)

Yick Wo v. Hopkins (US 1886): San Francisco ordinance required Board of Supervisors permit for laundry in wooden building, but gave the board complete discrimination in giving permits. In effect, all laundries operated by white people got permits while all laundries operated by Chinese people did not. Court overruled the provision, holding that equal protection applies to all, not only citizens. Also, court held that discriminatory application of a neutral law is unconstitutional (as applied discrimination).
Plessy v. Ferguson (US 1896): Louisiana law required separate cars for black people and white people and was challenged as an equal protection violation. Court held that “separate but equal” did not violate equal protection clause. Overturned by Brown v. Board of Education.

Brown v. Board of Education I (US 1952): court considered whether school segregation violated equal protection. Held that separate is inherently unequal in the context of schools. The court recognized the white supremacy purpose of school segregation and the harm to black students from segregation. 
Brown v. Board of Education II (US 1955): first case did not address remedy. This one ordered desegregation “with all deliberate speed.” 

Courts apply strict scrutiny to “suspect classifications” (race, religion, national origin, alienage—note: alienage only if it is state, not national gov.)

· Question to ask: can the government prove that its law is narrowly tailored to achieve a compelling interest?

Loving v. Virginia (US 1967): Virginia law criminalized interracial marriages and argued that its purpose was protecting “racial pride.” The Supreme Court overturned the law, holding that statutes involving racial classification get strict scrutiny. The court ALSO held that marriage is a fundamental right under 14th amendment substantive due process. Court found that the law was “designed to maintain supremacy” and therefore did not pass strict scrutiny.
Regents of the University of California v. Bakke (US 1978): UC Davis medical school reserved 16 of 100 seats for minorities. White applicant claimed it violated equal protection. Because race is suspect classification, court analyzed it under strict scrutiny and held that the policy of a strict quota was unconstitutional. However, race could be used as a factor, among others, in admissions to achieve compelling interest of diverse student body (“the educational benefits that flow from diverse student body”). Though interest was compelling, manner (quota) was not narrowly tailored to achieve that end.
Gratz v. Bollinger (US 2003): undergraduate admissions at University of Michigan had policy giving 20 points to racial/ethnic minorities in scoring system, where an applicant needed 100 points to get admitted. The court held that this formalistic approach violated the equal protection clause. Because this automatic distribution made race “decisive for virtually every minimally qualified underrepresented minority applicant”, it was not narrowly tailored to achieve goal of educational diversity. 
Grutter v. Bollinger (US 2003): law school admissions at University of Michigan considered all the ways in which applicants added to diversity—race was one of multiple “plus” factors. The court upheld this holistic approach as a narrowly tailored means to achieve compelling interest in diversity because it did not operate as a quote or as a “two track admission system.”

Fisher v. University of Texas I (US 2013): University of Texas adopted a “race conscious” admissions policy in which it considered race as one of various factors. The 5th circuit upheld the policy, deferring to the university in its definition of the compelling interest (diversity) and in its determination that its plan was narrowly tailored to achieve that end. The Supreme Court held that this deferential approach was inconsistent with strict scrutiny. Since strict scrutiny is the proper standard to be applied, court sent the case back to be reheard. Court explained that narrowly tailored in context of affirmative action means that race must not be the defining feature and that using race must be necessary to achieve the benefits of diversity.
Fisher v. University of Texas II (US 2016): on remand, upheld the policy again and SC granted review again. SC upheld the policy, concluding that the university’s means were narrowly tailored because the university articulated “concrete and precise goals” regarding its admissions decisions.
City of Richmond v. JA Croson Co. (US 1989): court overturned municipal preference for minority businesses. Law used race criteria that was intended to help minorities, but court applied strict scrutiny and held that societal differences based on unjust past was not a compelling interest. 

Adarand Constructors v. Pena (US 1995): court overturned federal incentives for minority subcontractors. Because it was the federal gov, court applied 14th amendment standards through 5th amendment (see above/Bolling case). Again, applied strict scrutiny and failed to show compelling interest. 

Courts apply intermediate scrutiny to “quasi-suspect classifications” (gender, legitimacy)
· Question to ask: can the government prove that its law is substantially related to an important interest?

Frontiero v. Richardson (US 1973): woman in Air Force sought military benefits for her husband who was full time student, but her application was denied because she failed to demonstrate her husband was dependent on her for more than one half of his support—if it was wife applying for benefits, would not have to make such a showing. Challenged on equal protection basis. In plurality decision, held that it was unconstitutional based on fact that sex is an immutable characteristic but majority of court could not agree that classifications based on sex are “inherently suspect” and therefore did not establish strict scrutiny review for all sex classifications. 

Craig v. Boren (US 1976): Oklahoma statute prohibited the sale of 3.2% beer to males under the age of 21 and to females under the age of 18. Challenged as violation of equal protection and Oklahoma argued that young men were more likely to drive drunk so law was substantially related to traffic safety. In this case, the court adopted a middle approach—held that sex-based classifications were subject to heightened standard of review that is more rigorous than rational basis but not as rigorous as strict scrutiny. Court overturned the statute because not substantially related to state interest since did not actually prohibit drinking beer, just buying it.

United States v. Virginia (US 1996): Virginia Military Institute (VMI) denied admission to women but created alternative program for women that differed in its academic offerings, methods of education, and financial resources. The court applied intermediate scrutiny and held that this violated equal protection. Virginia argued that its adversative methods of training students could not be made available unmodified to women, but court rejected generic “assumptions” about women as basis for denying all women opportunities.
Courts apply rational basis scrutiny to “non-suspect classifications” (all other classifications). 

· Question to ask: can the challenger prove that the law is not reasonably related to accomplish any legitimate interest?
