ConLaw Outline

Overview / Judicial Review
Marbury v. Madison
Key Takeaways:
· Establishes Judicial Review: It is the role of the Judiciary to say what the law is.

· Not exclusively, but a core function of the courts.

· Federal courts have authority to invalidate law that violates the Constitution.

SCOTUS gave up its right to issue writ of mandamus, but won by creating judicial review: the ability to declare acts of Congress unconstitutional. A far more powerful ability.

Facts:

Judiciary Act of 1801: Created 42 new judgeships, which Adams filled with Federalist supporters (Midnight judges)

One judge was William Marbury.

John Marshall failed to deliver Marbury's commission, and Jefferson ordered that the commission not be delivered.

Marbury asked SCOTUS directly.
Question: 
Can SCOTUS order Madison to delivery Marbury’s commission?

No.

· Marshall knew that Pres. Jefferson wouldn’t allow it, so he chooses to create the power of Judicial Review and invalidate the law allowing SCOTUS to issue writ of mandamus. 
OLC Opinion on ERA Extension
Key Takeaways
 

1) All 3 branches have a legal duty to uphold the Constitution.

· Senior officials all swear an oath to support the Constitution.

 

2) Each branch must interpret const in certain situations:

· Congress: Must interpret in enacting laws 

· Members can't vote for something that they don't believe, in good faith, is consistent with the constitution

· Executive: In executing laws

· Pres must veto the law if he believes it is unconstitutional.

· Recently, Presidents have made problematic decisions in this regard, backing them up with "signing statements" explaining their decisions.

· Judiciary: In deciding cases

 

3) Women are NOT given equality by the Constitution.

· Congress sought to remedy this with ERA, but it didn’t receive the required # of ratifications.

· Protections for women's rights are largely statutory.

· EG: Civil Rights Act of 1964 - Title VII

Martin v. Hunter’s Lessee
VA CoA held that SCOTUS had no authority over state courts, 
· (held that Section 25 of Judiciary act, which provided that SCOTUS had appellate review over state court decision, was unconstitutional)
---Issue---
Can SCOTUS exercise appellate JDX over a decision of a state court?

---Holding---
 

Yes, under Article III of the const.

2 cases in which the Federal judicial power is exclusive:

1. Cases arising under Constitution, laws, and treaties of US

2. Controversies in which the US shall be a party.
Article III does not limit the Supreme Court’s appellate jurisdiction to particular lower courts. 
Key Takeaways
 

1) SCOTUS has final say on all federal law questions

· Includes Constitution, statutes, treaties, and regulations.

 

2) SCOTUS can hear direct appeal of "final" state decisions

· Doesn’t have to be state supreme court decisions, just "final" (ie could be a trial court decision that was denied review by higher state court)

· But: SCOTUS can't hear a court that is still pending within the state. The case has to have gotten as far as it can within state courts

 

3) SCOTUS has no authority if there is "adequate and independent" state law basis for decision, and the State court bases the decision on state law. 
· State court MUST cite state law authority to qualify.

· Ex: In MA criminal proceeding, Def is convicted. Def appeals, alleging constitutional violation (unreasonable search and seizure). 

· If a MA court decides the case on the basis of state Const, SCOTUS can't review. 

· If the MA Const affords more protection than US Const

· But if MA court decides the case under US Const, SCOTUS can review.

· if the MA Const affords less protection than US Const

· Michigan v. Long: If state court is ambiguous about how they are deciding the case (state const vs US const), SCOTUS can review.

The Supremacy Clause

Article 6, cl. 2
This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.
*See Preemption
Supreme Court and States

Takeaways
Key Takeaways
 

1.)SCOTUS has final say on all federal law questions

· Includes Constitution, statutes, treaties, and regulations.
· If state bases decision on federal law, SCOTUS can review
 

2.)SCOTUS can hear direct appeal of "final" state decisions

· Doesn’t have to be state supreme court decisions, just "final" (ie could be a trial court decision that was denied review by higher state court)

· But: SCOTUS can't hear a court that is still pending within the state. The case has to have gotten as far as it can within state courts

 

3.)SCOTUS has no authority if there is "adequate and independent" state law basis for decision, and the State court bases the decision on state law. 

· State court MUST cite state law authority to qualify. Otherwise, SCOTUS can presume its decided on the basis of federal law and review.
· Ex: In MA criminal proceeding, Def is convicted. Def appeals, alleging constitutional violation (unreasonable search and seizure). 

· If a MA court decides the case on the basis of state Const, SCOTUS can't review. 

· If the MA Const affords more protection than US Const

· But if MA court decides the case under US Const, SCOTUS can review.

· if the MA Const affords less protection than US Const

· Michigan v. Long: If state court is ambiguous about how they are deciding the case (state const vs US const), SCOTUS can review.

Big Picture:

· 50 independent states. Each with authority to make its own laws in any realm that isn’t (1) committed to fed govt, or (2) isn’t constitutionally denied to the states.
· In modern day, Bill of Rights also applies to states (through 14th amend Incorporation Doctrine)
· Other than that, states are allowed to legislate as they see fit within their states. So SCOTUS cant hear a case that is based entirely on state law. 
· Unless: The state law violates the federal constitution/federal statute
General Federal Authority Concepts

The 10th Amendment reserves unenumerated powers to states or people, giving states very broad implicit authority to regulate on the basis of public health, safety, welfare, or morality. 

The federal government, on the other hand, may only enact direct regulations that are sourced in enumerated powers. 
- Direct federal regulation must be sourced in enumerated power

- States hold traditional “police powers” related to public welfare
- 10th Amendment reserves unenumerated powers to states (or people)
- “Necessary and Proper” clause permits legislation in support of any federal power

          - Congress determines “necessity”

- Federal government cannot “commandeer” state/local officials
Police Powers

States have very broad implicit authority to regulate on the basis of public health, safety, welfare, or morality.

Federal government does not have similar general police powers except:

  - in the District of Columbia

  - in non-state territories

  - on public lands (state law application varies)

  - with respect to military personnel/facilities

  - Commerce Power restrictions on goods crossing state lines

Justiciability/Standing
Takeaways
Fundamental questions:

1. Is the issue a "political" or "legal" question?
· Is it a nonjusticiable political question? Or is the issue suitable for judicial resolution?

· Nixon v. US

2. Constitutional standing issue
· Is the plaintiff entitled to sue?

· Lujan v. Def of Wildlife

3. Ripeness / Mootness 

· Is the timing right?

· Not ripe: Too soon for redressability

· Moot: Too late for redressability

Political vs. Legal Question
Mere political acts are not examinable by Court.

· Marbury v. Madison

Political Question Criteria 
When is a question a "nonjusticiable political question"?

· Satisfying ANY of the factors can indicate political question

1. Constitutional text commits the question to a specific political branch 

· Const clearly says “Congress/President gets to do this.”
· (Nixon – judge impeachment question was for Congress, not Court)

2. Lack of judicially discoverable/manageable standards for resolution

3. Requires an initial non-judicial policy determination 
· (IE court must determine whether Congress should regulate something – not allowed. But court can determine whether Congress has effectively regulated something)
4. Would express lack of respect for other branches.

5. Unusual need for adherence to a prior political decision.

6. Potential embarrassment from "multifarious pronouncements" by different branches

· Stemming from foreign policy.

 
Somewhat ambiguous. You can absolutely make arguments on both sides of an issue.

· SCOTUS will not be 100% consistent with its application of political question definition.

· Unless Const clearly says “Congress/President gets to do this.”
Constitutional Standing
(1)Article III “Case or Controversy” Requirement / Constitutional Standing:
There is a constitutional mandate that requires 3 elements to state a claim:

1. Injury in fact

· Concrete (point to something tangible) and particularized (unique to plaintiff or a specific group of ppl, not the entire population)

· Actual or imminent (not that the injury might occur or could occur)

2. Caused by Defendant (causation)

· The party Plaint is suing must be responsible for the injury to Plaint

3. Redressable by court decision (redressability)

· Courts will not issue advisory opinions. Court holdings must have concrete impact.

 
(2)No general "taxpayer" standing (Plaint can't sue US based on their status as a taxpayer)

· Because there is no "particularized injury"

 

Narrow establishment clause exception to bar against taxpayer standing (Flast v. Cohen)

(3)Federal Courts do NOT issue advisory opinions – They must be able to take action.

 

(4)Prudential Standing Doctrine
· Party may generally only assert their own rights – You can only sue when you have been harmed (no generalized grievances)

· Limits "3rd party" standing

(5)Exceptions to Prud.StandingDoc.:

· Where 3rd party is unlikely to be able to sue (suing on behalf of illegal immigrant)

· Close relationship between Plaint and 3rd party (parents of child, spouse, etc.)

· Overbreadth doctrine (1st Amendment): (NOT ON EXAM)
(6)Association Standing (Hunt v. WSAAC)

"Association" can bring a suit if:
1. The Members of the association would have standing to sue in their own right

2. The issue is germane to the organization's purpose 

a. (Ex: Labor union can sue over employment issues, but not a tort claim unconnected to organization’s purpose)

b. Here, WSAAC's purpose is to promote interstate sale of WA apples. So yes, germane to the purpose

3. Claim/Relief does not require individual members to file suit (IE must be injunctive/declaratory relief)

a. WSAAC wants court to overturn NC law restriction. Doesn’t require members. 

(7) Statutory suits are limited to "zone of interests"
· IE: Congress can pass legislation to create a statutory right to sue, but those lawsuits must be within the “zone of interest” covered by the statute.

· Ex: If the statute involves water pollution, you can only sue over water pollution issues, not air pollution.

(8) 3 Types of Judicial Relief Available (in relation to Standing criteria)
1. Damages (remedies an actual injury that has already occurred)

2. Injunction (Remedies ongoing/imminent injury by court order)

3. Declaratory judgement (Remedies ongoing/imminent injury)

(9)Legislative Standing: 
Members of legislature only have standing to sue if their vote is deprived of meaning, not just because they lost the vote.

· IE: If they voted to NOT do something, but Pres decides to do it anyway.

Mootness / Ripeness
Ripe: The case has matured to the point where there are 2 sides, each who can present meaningful fact-based arguments for the Court to make a decision.

· Lujan v. Defenders of Wildlife: Plaintiffs sued b/c they wanted to see wildlife in the future. Court says that is too far in the future. There must be specific harm (ie if they had bought a plane ticket)

Not Ripe: Too soon for redressability

 

Moot: Too late for redressability.

Mootness Isn't Dispositive 
Courts will hear certain cases despite mootness:

 

When a collateral injury survives resolution
· Ex: Criminal conviction resulting in loss of voting rights

· Some civil remedy remains viable

 

Capable of repetition, yet evading review
· Abortion (need to be pregnant to have standing, but takes a year to bring a suit)

 

Voluntary Cessation
· Someone is doing you wrong, you file suit, and they stop doing you wrong.

· Def has refrained from doing harm, but no legal barrier to stop them in the future. Def is free to return to it at any time.
Class Action
· Certified class action can continue without a named plaintiff.

Cases
Lujan v. Defenders of Wildlife
Constitutional Standing:
There is a constitutional mandate that requires 3 elements to state a claim:

1. Injury in fact

· Concrete (point to something tangible) and particularized (unique to plaintiff or a specific group of ppl, not the entire population)

· Actual or imminent (not that the injury might occur or could occur)

2. Caused by Defendant (causation)

· The party Plaint is suing must be responsible for the injury to Plaint

3. Redressable by court decision (redressability)

· Courts will not issue advisory opinions. Court holdings must have concrete impact.

 

No general "taxpayer" standing (Plaint can't sue US based on their status as a taxpayer)

· Because there is no "particularized injury"

Judicial Relief and Standing
3 types of relief available:

1. Damages (money)

· Standing: Requires actual injury (not imminent injury)

· Only choice for harm that has already occurred.

2. Injunction (court orders party to do/stop doing something)

· Standing: Available when the harm is ongoing/imminent

3. Declaratory judgement (court says some law/action is unlawful)

· Standing: Available when the harm is ongoing/imminent

 

 

Prudential Standing Doctrine
· Party may generally only assert their own rights – You can only sue when you have been harmed

· Limitations to "3rd party" standing

· Exceptions:

· Where 3rd party is unlikely to be able to sue (sue for illegal immigrant)

· Close relationship between Plaint and 3rd party (parents of child, spouse, etc.)

· Overbreadth doctrine (1st Amendment): 

· Narrow establishment clause exception to bar against taxpayer standing (Flast v. Cohen)

· Statutory suits limited to "zone of interests"

 
Nixon v. US
---Facts---
 

Nixon, former district court Chief Judge, convicted on 2 counts of making false statements before a federal grand jury, sentenced to prison.

 

He refused to resign his office as US District Judge, so continued to collect his judicial salary while in prison.

 

House presented articles of impeachment to the Senate, who invoked Impeachment Rule XI:

· Rule XI: Standing officer appoints committee of Senators to receive evidence and take testimony.

· Also presented full Senate with a complete transcript of the proceedings, uncontested facts, and evidence.

 

Senate voted with required majority, and Nixon was removed from office.

 

 

Afterward, Nixon filed suit: 

· Argued that the entire senate didn’t participate in his trial

· Argued that Senate Rule XI violates constitutional authority of Senate to "try" all impeachments, because it prohibits the whole Senate from taking part in the evidentiary hearings (only committee)

· Sought declaratory judgment that conviction was void, reinstatement of his salary/privileges.

---Issue---
 

Is Nixon's claim (that Senate Rule XI violates the Impeachment Trial Clause, Art 1 sec 3 cl. 6) justiciable?

 

---Holding---
 

No. The claim is not justiciable.

Political Question Criteria 
When is a question a "political question"?
1. Constitutional text commits the question to a specific political branch 

· (Nixon, question was for Congress, not Court)

2. Lack of judicially discoverable/manageable standards for resolution

3. Requires an initial non-judicial policy determination.

4. Would express lack of respect for other branches.

5. Unusual need for adherence to a prior political decision.

6. Potential embarrassment from "multifarious pronouncements" by different branches

· Stemming from foreign policy.

 

Constitutional Standing:
There is a constitutional mandate that requires 3 elements to state a claim:
1. Injury in fact

· Concrete (point to something tangible) and particularized (unique to plaintiff or a specific group of ppl, not the entire population)

· Actual or imminent (not that the injury might occur or could occur)

2. Caused by Defendant (causation)

· The party Plaint is suing must be responsible for the injury to Plaint

3. Redressable by court decision (redressability)

· Courts will not issue advisory opinions. Court holdings must have concrete impact.

 

No general "taxpayer" standing (Plaint can't sue US based on their status as a taxpayer)

· Because there is no "particularized injury"

Mootness Isn't Dispositive Takeaways
Courts will hear certain cases despite mootness:

 

When a collateral injury survives resolution
· Criminal conviction resulting in loss of voting rights

· Some civil remedy remains viable

 

Capable of repetition, yet evading review
· Abortion (need to be pregnant to have standing, but takes a year to bring a suit)

 

Voluntary Cessation
· Someone is doing you wrong, you file suit, and they stop doing you wrong.

· Def has refrained from doing harm, but no legal barrier to stop them in the future. Courts will hear case.

 

Class Action
· Certified class action can continue without a named plaintiff.

Powers of Congress
Necessary & Proper Clause

Article I, Section 8, Clause 18: 

To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.

The Necessary and Proper Clause:
(1)Allows Congress to enact legislation for the foregoing Art I Sec 8 powers, and ANY other powers vested in Federal govt (President and Courts)

· So, whenever Constitution says any branch of govt can do something, Congress is allowed to pass a law enabling them to do something. 

(2)Legislature has discretion to decide how to attain ends "in the manner most beneficial to the people

· "Let the end be legitimate, let it be within the scope of the constitution, and all means which are…plainly adapted to that ends and not prohibited…are constitutional."

M’Colloch v. Maryland 

Key Holdings:

Congress may pass laws that allow it to exercise its enumerated powers. 

Legislature has discretion to decide how to attain ends "in the manner most beneficial to the people

· "Let the end be legitimate, let it be within the scope of the constitution, and all means which are…plainly adapted to that ends and not prohibited…are constitutional."

 

Marshall: Nec and prop clause is found in Art 1 Sec 8, so it is a power of Congress, not a limitation

---Facts---

 

The power to charter a national bank was exercised by the 1st congress, but expired, and now is proposed again.

---Issue---

 

 Can Congress constitutionally charter a national bank?

 

---Holding---

 

Yes, under the Necessary and Proper clause.
Prigg v. PA
Court held that federal law (Fugitive Slave Act) trumps PA state law (personal liberty laws). 

The Necessary & Proper Clause allows Congress to pass the FSA

· But: States can't be compelled to enforce the FSA. Its up to federal govt to enforce.

(Interstate) Commerce Power
Commerce Clause - Art 1 Sec 8
"Congress shall have the power…(cl 3) To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes."

Takeaways
Commerce Clause Key Takeaways:
 
Congress can regulate (Lopez):
1. The use of "Channels" of interstate commerce 

a. The means by which things move across state lines: 

· including fixed things like railroad tracks, highways, rivers, and canals as well as the moving things that carry the stuff in commerce like the locomotives and train cars; trucks, buses, automobiles; ships, boats, barges; airplanes, etc.

2. The "instrumentalities" of interstate commerce

a. The things that are actually moving: Persons (business/leisure travel), products, illegal drugs, lottery tickets, etc.

3. Intrastate activities that "substantially affect" interstate commerce

a. Things which are happening inside a single state, but affect interstate commerce

 

Commerce is "intercourse"; which includes navigation (people moving between states) 
· Gibbons v. Ogden
 

Power is limited only by other constitutional provisions
· Gibbons
 

Doesn’t include purely intrastate matters/manufacturing, but effect on interstate commerce can permit regulation 
· (Darby/Wickard)

 

Congress can prohibit items from moving through interstate commerce (Ames/Darby/Wickard)
· Can exclude things from commerce based on health, morals, public welfare

· Wickard

· Minimum wage/working hour rules can be basis for excluding items from interstate commerce.
· Darby

· Effectively tantamount to a "police power" for Congress (as long as it affects interstate commerce)

 

Regulated activity must be "economic" in nature (Lopez)
 

Congress cannot compel engagement in commerce (Sebelius)

NEW: Congress CAN delegate authority to regulate commerce to states.
· For example: Congress can pass a law that allows states to set vehicle length restrictions on state highways. Normally, those laws would be subject to dormant commerce clause restrictions, but if Congress allows it, then they’re good to go.

Gibbons v. Ogden
Steamboat case!
Key Holding:
Commerce clause encompasses navigation within limits of states, so long as the navigation is somehow connected with “commerce with foreign nations, or among the several States, or with the Indian tribes.” 

“Progressive Era” Cases
US v. EC Knight
Validity of Sherman Anti-Trust Act under Commerce Clause
Held: Commerce begins after manufacturing; does not include it
Never formally overruled, but so narrowed as to have no practical meaning today

Champion v. Ames

The Lottery Case

 

Considers whether Congress can prohibit interstate lottery

· Does power to regulate commerce include the power to prohibit commerce?

 

Majority, Harlan

· Yes

· Lottery tickets are subjects of traffic, and thus commerce, and the transportation of the tickets is a regulation of commerce among the several states.

· Limitation: Congress can't interfere with commerce in lottery tickets exclusively within the limits of any state.

Hammer v. Dagenhart

Considers whether congress can prohibit the shipping of products manufactured with child labor.

 

Day, majority:

· Federal law doesn’t regulate transportation among the states, but aims to standardize the ages at which children can be employed.

· Congress can regulate commerce, not control the state in their exercise of police power over local trade

· So cant regulate when the aim is to exercise control over police power of states.

· Commerce is intercourse and traffic, NOT manufacturing or mining.

Overturned by US v. Darby
US v. Darby
Key Holding:

Shipment of manufactured goods between states falls within the definition of interstate commerce, thus may be regulated by Congress under the Commerce Clause.

· Allows Congress to mandate working conditions, minimum wage, overtime pay, etc. 
This expands the powers of the Commerce Clause - Allows congress to set working conditions, minimum wages, and price controls.

Overruled Hammer v. Dagenhart
---Facts---
Congress passed the Fair Labor Standards Act (FLSA) to prevent the introduction and shipment of goods produced under labor conditions that failed to meet federal standards from entering the stream of interstate commerce. 

· FLSA required minimum wage, overtime pay, etc.

 

The United States government sued Darby Lumber Company, alleging that the company engaged in labor practices that fell short of the FLSA’s standards with the intent of manufacturing goods to be sold in interstate commerce. 

 

---Issue---
 

May Congress prohibit the shipment of goods in interstate commerce made by workers in unfair employment conditions and the employment of such workers in manufacturing goods for interstate commerce?

 

---Holding---
 
Yes. While manufacturing is not itself interstate commerce, the shipment of manufactured goods between states falls within the definition of commerce and is thus capable of regulation by Congress under its plenary Commerce Clause powers. 

Wickard v. Filburn
Key Holdings:
Congress may regulate intrastate activity if that activity exerts a substantial economic effect on interstate commerce. 

High point of the commerce power: Congress may regulate activities that never enter the stream of commerce, if they exert a substantial economic impact on interstate commerce.

---Facts---
 
Farmer grows wheat for personal consumption in excess of the area authorized by Agricultural Adjustment Act (new deal)
· Agricultural Adjustment Act of 1938, limited the area that farmers could devote to wheat production in an effort to stabilize the national price of wheat. 

· Filburn (plaintiff), a small farmer, was penalized pursuant to the Act for producing wheat in excess of the Act's quotas. 

  

 ---Issue---
 

May Congress regulate, under the Commerce Clause, the production of wheat designed wholly for individual consumption and not for sale in commerce, interstate or otherwise?

 

---Holding---
 

Yes. Filburn’s activity has a substantial economic effect on interstate commerce.

Heart of Atlanta v. US
Key Holding:
· Commerce is NOT limited to commercial activity

· Leisure travel qualifies, as long as it’s connected to interstate commerce
· Reconfirms that Congress can regulate intrastate acts that have "substantial and harmful" effect on commerce.
· Including discrimination
How is Title II of Civil Rights Act justified by Congress?

· It seeks to regulate businesses connected to interstate commerce:

· Business is benefitting from flow of interstate commerce, or

· Business uses materials coming from interstate commerce.

---Facts---
Congress passed the Civil Rights Act of 1964 (CRA). 
Title II: forbids discrimination on the basis of race, color, religion, national origin in "public accommodations" 
- hotels, motels, restaurants, theaters, engaged in interstate commerce.

· "private clubs" excepted.

---Issue---
May Congress enact the Civil Rights Act as a measure to regulate interstate commerce?

 

---Holding---
Yes

 

---Reasoning--- Clark, Majority
Power of Congress to promote interstate commerce also includes the power to regulate the local activities of states which have substantial/harmful effect on that commerce:
Under the Commerce Clause, Congress has the power to remove obstructions and restraints to interstate commerce. 

· The unavailability to African Americans of adequate accommodations interferes significantly with interstate travel. 

· Moreover, evidence shows that racial discrimination has a disruptive effect on commercial intercourse. 

US v. Lopez
Key Holdings

Congress can regulate 3 categories of activity:
1. The use of "Channels" of interstate commerce 

b. The ways things move across state lines: Trucks, trains, airlines

4. The "instrumentalities" of interstate commerce

a. The things that are actually moving: Persons (business/leisure travel), products, illegal drugs, lottery tickets, etc.

5. Intrastate activities that "substantially affect" interstate commerce

a. Things which are happening inside a single state, but affect interstate commerce

Why was the federal law (Gun Free School Zones Act) unconstitutional?

No "economic activity" involved in the statute (only gun possession)

· Distinguishes from prior cases, which involved economic activity.
· No sufficient “nexus” to interstate commerce:
· If "costs of crime" are a sufficient nexus, then Congress can regulate essentially anything

· If "educational impact" is a sufficient nexus, then Congress could mandate a federal curriculum.

---Facts---
Gun Free School Zones Act of 1990 (GFSZA, 922q): Congress made it a federal offense to bring a firearm onto school property.

· Gun possession doesn’t need to be connected to interstate commerce. 

Respondent (Lopez) took a 38 cal revolver onto a high school campus. Was arrested and charged under TX law, then charged with violation of GFSZA (federal law).

---Issue---
Does the GFSZA, passed by Congress to prohibit guns on school campuses, exceed the authority of the Commerce Clause?

---Holding---
Yes - GFSZA exceeds the authority of Congress to regulate commerce among the several states.

NFIB v. Sebelius pt. 1
Key Holding
Commerce Clause does not empower Congress to compel people to engage in commercial/economic activity.

---Facts---
 

Affordable Care Act (2010)

2 key provisions: Individual Mandate and Medicaid expansion:
· Individual Mandate requires most Americans to maintain "minimum essential" health insurance coverage.

· Those who are not except and don’t comply must make a penalty payment to IRS (% of household income)

---Reasoning---
Roberts
   

 Is the individual mandate contained in the Patient Protection and Affordable Care Act of 2010 a valid use of Congress’s power to tax?

  
Under Commerce Power? No
The individual mandate cannot be justified as a valid exercise of commerce power, because the Commerce Clause does not empower Congress to compel individuals to engage in commercial activity. 

 

Further, the possibility that people could participate in the healthcare market at some point in the future is not enough. 

· This is a slippery slope that could open the door to congressional regulation of all sorts of activity or inactivity not contemplated by the Framers. 

· For example, obesity is more responsible for increased healthcare costs than uninsured people, but under the government’s theory, the federal government could mandate that people buy vegetables. 

Tax & Spend Power

Article I, Section 8, Clause 1: 
Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defense and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States; 

Tax Power
Taxes can have a regulatory purpose

· Not limited to scope of other enumerated powers

· Congress CAN tax things that it can’t regulate

· IE: Congress has no power to ban smoking, but may provide tax incentives for ppl not to smoke/buy cigs

· Can tax inactivity

· NFIB: permissible to tax ppl who choose not to participate in healthcare

· But: Can’t compel people to participate in commerce

· Validity is not dependent on nomenclature (NFIB)

· IE: If congress calls it "penalty" but it meets the characteristics of a tax, it is evaluated under the Tax Power

· “Tax” is invalid if it’s an actual penalty.

· Indications of “actual penalty”:

· Based on “wrongfulness” of conduct (ie “knowing” conduct is taxed, “innocent” is not)

· $$ magnitude

· If it’s payable to IRS, it is tax. Otherwise, maybe penalty. (Payable to regulatory agency, not taxing agency of state)
Spending Power
Identified limits on the Spending Power (Under Dole)
1. Spending power must be exercised in pursuit of "general welfare" (or National Defense)

· Courts defer to Congress judgment on this point

2. Any conditions for receipt of funds must be "unambiguous"

· So states can act accordingly

3. Must be related to federal interest in the particular national program or projects
4. Can't violate other constitutional provisions
5. Can't be too coercive
· IE: The potential loss is so great so as to force states to comply w/ federal standard. 

· “Pressure turns into compulsion”

NFIB v. Sebelius pt. 2
---Issue---
(1) Is the individual mandate contained in the Patient Protection and Affordable Care Act of 2010 a valid use of Congress’s power to tax?

 
---Holding---
(1) Yes. The individual mandate contained in the Act is a valid use of Congress’s power to tax. 

Spending Clause (Lay and Collect Taxes)? YES
The individual mandate’s penalty provision operates more like a tax imposed on those opting against purchasing coverage. 

· Because the tax is assessed just like other taxes, based on income, and collected by the IRS, the fact that Congress calls it a penalty is irrelevant. 

· The Court interprets legislation as constitutional if "fairly possible", and the individual mandate can be saved by interpreting the penalty provision as a valid exercise of Congress's power to tax.

South Dakota v. Dole
---Issue---
May Congress withhold federal funds to states that do not comply with federally imposed conditions?

· Even to compel states to do something that Congress can't directly require? (ie minimum drinking age)
 

---Holding---
Yes. 
What limits on the Spending Power does the Court identify?

1. Spending power must be in pursuit of "general welfare"

2. Conditions on receipt of funds must be "unambiguous"

3. Must be related to federal interest in the program
4. Can't violate other constitutional provisions
5. Can't be too coercive
Foreign Affairs Powers
Treaties
Article II, Section 2 [cl. 2] 
[The President] shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur . . .
Takeaways
Missouri v. Holland

1. US govt has sovereign authority to make treaties equal to that of other nations

a. Not limited to specific enumerated powers when making treaties

2. Congress may enact legislation "necessary and proper" to implement the terms of a ratified treaty

3. Bill of Rights is the only constraint on Congress
· So, if the treaty or implementing legislation violates the Bill of Rights, it is unconstitutional.
2 categories of treaties:

· "Self-executing" treaties are effective upon ratification, and should be enforced by courts

· "non self-executing" treaties require implementing legislation in order to be enforceable by courts.

 

If treaty and statute conflict, the "last in time" prevails (IE the newer one)

· Treaty must be "self-executing" to override an existing statute.

 

Commonly assumed that Pres can withdraw US from treaty.

· No case has reached the merits, but that's the assumption.

 

Executive agreements are legally equivalent to treaties.

· Exec agreements are binding on US internationally.

· Preempt conflicting state law.
Pres cannot unilaterally convert a non self-executing treaty into a self-executing one. (Medellin v. TX)
Medellin v. Tx

· Treaties are not domestic law unless Congress has either enacted implementing statutes, or the treaty itself conveys an intention that it be "self-executing" and is ratified on those terms.
· Pres cannot unilaterally convert a non self-executing treaty into a self-executing one. 

Treaty Process
Treaty Making in US Practice
· Executive officials negotiate and sign the treaty

· Treaties do not bind the states. No obligations for them to comply with the treaty, just can't defeat the purpose of the treaty

· President submits to Senate for approval

· Appropriate committee holds hearings

· Senate votes whether to give "advice and consent," authorizing the President to ratify treaty

· Need 2/3 majority for treaty to go back to president

· President may then ratify if Senate approves.

· Ratification is the means by which a country signifies it intends to be fully bound by treaty.

· So "ratification" of a treaty is essential, "signing" a treaty doesn’t make it effective

Missouri v. Holland
Takeaway

4. US govt has sovereign authority to make treaties equal to that of other nations

a. Not limited to specific enumerated powers when making treaties

5. Congress may enact legislation "necessary and proper" to implement the terms of a ratified treaty

6. Bill of Rights is the only constraint on Congress

· So, if the treaty or implementing legislation violates the Bill of Rights, it is unconstitutional. 

---Issue---
 

Whether a treaty which infringes the rights reserved to the states under the Tenth Amendment may be considered valid, when an Act of Congress performing the same function would be invalid.

 

---Holding---
 

Yes

 

---Reasoning---
 

A treaty may be considered valid if it is made under the authority of the United States and is thus the supreme law of the land. 

  

Article 2, Section 2 of the Constitution expressly delegates the power to make treaties to the federal government, and under Article 6, all treaties made under the authority of the United States, along with the Constitution and laws of the United States made in pursuance thereof, are declared to be the supreme law of the land. 

 

 

Medellin v. Texas
Holdings
· Treaties are not domestic law unless Congress has either enacted implementing statutes, or the treaty itself conveys an intention that it be "self-executing" and is ratified on those terms.
· Pres cannot unilaterally convert a non self-executing treaty into a self-executing one. 

Conclusion
Since none of treaties (Optional Protocol, UN Charter, ICJ Statute) are self-executing without implementing legislation, Avena is NOT automatically binding domestic law.
Executive Agreements
Takeaways
Executive agreements are legally equivalent to treaties.

· Exec agreements are binding on US internationally.
· Preempt conflicting state law.
Types of Executive Agreements 

1. Article II Treaty Agreements

a. EA that is supplemental to actual treaty that goes through Const ratification process (2/3 vote by congress, Pres can then ratify)

b. Pres can negotiate pursuant to senate-approved treaty provision

2. Congressional-Executive Agreement

a. Congress has authorized Pres to make agreement (either before or after the fact). 2 ways:

i. Made pursuant to ex-ante authority in statute; or

ii. Legislatively endorsed ex-post (after the fact) by both houses

3. Sole-Executive Agreement

a. Pres makes the deal without congressional authorization.

b. Needs to be based on pres' Constitutional power.

 

Article II Treaty subjects in practice
· Political Bodies (NATO, UN, etc.)

· Defense alliances

· Arms control agreements

· Human rights agreements

· Extradition agreements

 

Case-Zablocki Act - 1972
· Requires all non-treaty international agreements to be provided to Congress within 60 days
Am. Ins. Assoc. v. Garamendi
Key Takeaways:
· "Executive Power" includes authority over foreign affairs

· Executive agreements preempt state law.

President Authority / Foreign Affairs Powers

Takeaways
1) Three classifications of presidential authority (Youngstown Sheet & Tube, Jackson concurrence)

1. President acting pursuant to Congressional authorization

· Has Art I + Art II authority

· Strong presumption of legitimacy
2. President acting when Congress is silent.

· Only has Art II authority.

· Likely Pres will be upheld, unless he's acting outside of Art II authority.

· "Zone of twilight" where concurrent authority: An area where Congress has clear authority, and Courts will ask whether or not the congressional authority provides a check on executive power.
3. President acts contrary to the express will of Congress

· Pres has Art II authority minus congress' Art I authority

· Pres power at its "lowest ebb", and courts will need to "disable" Congress' authority to uphold Pres's unilateral authority.
2) Pres cannot unilaterally convert a non self-executing treaty into a self-executing one. 
          - (Medellin v. TX pt.2)
3) President has “recognition” power, to recognize other nations as legitimate (Zivotofsky)

Youngstown Sheet & Tube Co.
Takeaway:

3 classifications of presidential authority

 

4. President acting pursuant to Congressional authorization

· Has Art I + Art II authority

· Strong presumption of legitimacy

5. President acting when Congress is silent.

· Only has Art II authority.

· Likely Pres will be upheld, unless he's acting outside of Art II authority.

· "Zone of twilight" where concurrent authority: An area where Congress has clear authority, and Courts will ask whether or not the congressional authority provides a check on executive power.

6. President acts contrary to the express will of Congress

· Pres has Art II authority minus congress' Art I authority

· Pres power at its "lowest ebb", and courts will need to "disable" Congress' authority to uphold Pres's unilateral authority.
Pres Truman action (seizing steel mills to keep them running during Korean War) falls under the 3rd Category.
Could Congress have authority to authorize the seizure?

· Yes, under War Powers (art 1 sec 8) plus Necessary and Proper clause (art 1 sec 8)

· Commerce power (everything moves through interstate commerce)

· Takings Clause (5th amendment)

 

Did congress do anything here?

· No. There were statutes that would allow the seizure under certain conditions (Taft-Hartley act), but the conditions weren't met here.

 

Zivotofsky v. Kerry
War Powers
President
Article II, § 2:  The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when called into the actual Service of the United States.

Congress
Article I, § 8:  The Congress shall have Power:
1. To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on Land and Water;

2. To raise and support Armies [appropriations limited to two years] . . . . 

3. To provide and maintain a Navy;

4. To make Rules for the Government and Regulation of the land and naval Forces;

5. To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel Invasions;

6. To provide for organizing, arming, and disciplining the Militia, and for governing such Part of them as may be employed in the Service of the United States, reserving to the States respectively, the Appointment of the Officers, and the Authority of training the Militia according to the discipline prescribed by Congress

Separation of Powers

Administrative Law 

 
(1)Congress cannot delegate "legislative" authority (Const mandated)

· "non delegation doctrine"

· But: Congress can give executive agencies authority to make rules, as long as they provide an “intelligible principle" for rule makers to follow.

 

(2)Valid agency rulemaking requires:
· Congress has to provide Statutory authority for making the rules, providing "intelligible principle" that the rule makers have to follow.

· Administrative Procedure Act (APA) compliance:

· Typically requires "notice and comment" (Agency provides public notice that they're engaged in rulemaking on a subject, and give EVERYONE in US the opportunity to comment)

· Proposed rules/new rules must be published daily in the Federal Register

· Final rules are incorporated in Code of Federal Regulations

· Not "arbitrary, capricious, or abuse of discretion"

 
(3)Agency determinations get judicial deference:
· If thorough investigation, well-reasoned, persuasive (Skidmore)

· Permissible construction of unclear statute (Chevron)

----

Administrative Law Process:
· Congress passes statute through regular legislation process (bicameralism/presentment).

· The statute provides guidance for an agency under the Executive branch, who then carries out Congress' orders under Exec. Branch supervision.

· The Agency then makes rules and adjudicate laws. 

· The rules have force as federal law
WAY more federal regulations (agencies) than federal statutes (Congress)

· Also, the Executive can change the agency regulations without the support of congress.

 
Legisl. Veto, Bicameralism, Presentment
Key Takeaways
Congress MUST follow the legislative process (bicameralism and presentment). No other way to enact legislation.

Core legislative veto issue:
· Congress has only legislative power

· Legislation requires:

1. Bicameralism: Both houses must act

2. Presentment: Must go to Pres
· So, legislative veto violates bicameralism
· Arguments for legislative veto?

· Efficiency

· History of use

 

The Presentment Clauses
Presentment Clauses: Art 1, Sec 3, cl 2-3

Requirement that all legislation be presented to Pres before becoming law. Vital to separation of powers.

Bicameralism
Bicameral requirement: Art 1, Sec 1, Cl 7:

No law can take effect without concurrence of majority of BOTH houses.

INS v. Chadah
---Facts---
Immigration and Nationality Act 244c2: Authorizes either house of Congress, by resolution (pursuant to authority granted by Congress to Atty General) to invalidate the Executive's decision to allow a deportable alien to remain in the US.

Holding:

INA is unconstitutional. Needs to satisfy Presentment and Bicameralism requirement to legislate. 

· Legislative veto is unconstitutional
Line Item Veto
Key Difference between "veto" and "line item veto"
· Veto (return) takes place before the law is enacted. 

· Line item veto rewrites actual law that is already enacted. 

 

Line item veto is held to violate the "presentment clause"
· Decided on a narrow basis.

· Almost certainly separation of powers issue

· Congress makes laws

· President executes laws

Clinton v. NY
holding^^^^
Executive Privilege
Takeaways:

Public (“official”) papers and records of presidential discussion subject to claim of Executive Privilege
· "Separation of powers" + Practical need for confidential discussions = Presumptive privilege for presidential communications. 
President does not have “sovereign immunity” of monarchs
Cannot be sued for “official” acts, but not immune from other civil suits even while in office
      - may only be criminally prosecuted after term ends (must be impeached or term ends)
May be compelled to comply with state & federal subpoenas
Can be required to produce official records only if “demonstrated, specific need” for the evidence, in order to overcome the presumptive Executive privilege.
       - e.g. Watergate criminal investigation (Pres was not being criminally prosecuted there, it was other ppl)
Private papers subject to regular rules

US v. Nixon
Watergate!
Issue: 
Balancing Art II exec privilege, vs. Art III need for evidence

 

What is the legal basis for executive privilege?
· Not explicit language, but derived from the "supremacy of the Executive branch" within its areas of constitutional duties, which sometimes requires confidentiality for Pres to function effectively and make informed decisions.

· Also separation of powers

 

So: "Separation of powers" + Practical need for confidential discussions = Presumptive privilege for presidential communications. 
 

What does Court conclude about Exec privilege in this case?
· The "integrity of the judicial system" requires disclosure

· Take precedence over presidential privilege. 

· But: Only if "demonstrated, specific need" for the evidence, in order to overcome the presumptive Executive privilege. 

Trump v. Vance
Target of harassment

-  Grand jury prohibited from “fishing expeditions”/malice

-  President can seek protection in federal courts
Heightened Need Showing?

-  Not for private papers

-  No legal basis

-  Public interest calls for access

Appointments Clause
Appointments Takeaways
 

President appoints principal officers, and the Senate confirms (“by and with the advice and consent of Senate”)

· Includes military officers, ambassadors, other public ministers, and consuls, judges of SCOTUS, and all other officers of the US…

Inferior officers may follow same procedure, or

· May be vested in President, Heads of Departments, or the Courts alone

 

Congress can NOT appoint Executive officials

· Pres nominates, senate confirms by simple majority

 

Officers of the United States wield "significant authority"

· Employees lack significant authority/implement policy only

 

Distinguishing Principal from Inferior officers:

· Nature and extent of duties, including policymaking

· Who they answer to

· Tenure of position

Morrison v. Olson
What is the specific basis of this challenge?

· Ted Olson (AG) argued that Special Prosecutor Morrison's appointment was unconstitutional, because she was not appointed by President or confirmed by Congress

 

What criteria does Court use to distinguish "inferior" from "principal" officers?

· Subordination to Atty General

· Limited jurisdiction: Special Prosecutor is only appointed for narrowly-defined set of facts/investigation

· Limited duration of office 

Supremacy Clause
Article VI cl. 2
This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.
Valid/constitutional federal laws take priority over existing state laws. 

· Constitution

· Federal laws made under Constitution

· Treaties made under Const authority

Limits on State Taxation 
 

McColloch v. MD held that states cannot tax federal govt institutions (Bank of US)

· "The power to tax [is] the power to destroy"

 

Applies to the legal burden of tax
· IE: Who will get in trouble if the tax is not paid?

· IE: States cannot tax in a way that the fed govt would have the legal obligation to pay the tax (IE no taxing federal agencies, branches, activities, etc.)

 

Does not prohibit non-discriminatory taxes that are ultimately paid with federal funds

· States can tax fed government employees or retirees

· States can tax govt contractors. 

Requirements for States Taxing Interstate Commerce:
 

1. The Activity to be taxed must have a substantial nexus to the taxing state.
2. The tax must be fairly apportioned
a. Divided in an equitable way among the users of the service that the state is providing (roads, etc.)
b. "Apportioned" confirms that the truck is registered with each state the truck drives through, and trucker logs all miles driven in each state, and how much fuel they buy in state. Taxed accordingly.

· Truck pays taxes to each state based on amount driven in that state.
3. Tax must be non-discriminatory to interstate and foreign commerce

a. IE: Tax rate must be the same for in-state trucks and out-of-state/foreign trucks. 
4. Tax must be fairly related to services provided by the state.

a. IE: State must provide benefit (ex: Truck is using the state's highways, and the tax is calculated by miles driven on the highway, and the tax revenue goes to maintaining the highway)
McCollough v. Maryland pt 2
Can Maryland impose a tax on operations of the Bank of the United States within its borders?
Holding (John Marshall):

1. Tax power is concurrent

2. Limits essentially political

- Depends on constituents taxed

3. “The power to tax involves the power to destroy”

4. Federal supremacy could be defeated if states could tax its activities

 Doctrine
Only valid/constitutional federal laws take priority over existing state laws. 

· Constitution

· Federal laws made under Constitution

· Treaties made under Const authority

 
4 circumstances where Federal law will preempt State Law:

· Also applicable to Treaties and Regulations
 

1) Express Preemption: Congress passes a law that says it is precluding state action in that area

· Actual language that literally says the "federal action is exclusive, or state action is prohibited."

· Should be easy to identify – Statutory Language
· Look at the language of the statute, or text of the fact pattern

 

All other forms are implied preemption:

 

2) Field Preemption: The domain belongs to Fed govt by the constitution, or Congress is acting in such a way that doesn’t leave room for state action ("occupying the field")

· Thus, any state action with more than an "incidental effect" on the field is barred

 

3) Conflict Preemption: Situation where you can't simultaneously comply with the Congressional action and the state law.

· Should be easy to identify.

· Supremacy clause says that federal law prevails if actual conflict. 

 

4) Obstacle Preemption: If state action provides an obstacle to achieving the federal aim, federal law will preempt state law. 

· If Congress has not made it clear that they're occupying the field, and State action doesn’t directly conflict. 

 

 

 ----
Don’t get caught in the weeds identifying which one on an exam, just make sure it is well-reasoned. 

· Identify the law, make a coherent argument

 

What to look for:

· Question would have to be about something that a state is doing

· The exam question has to be about state action/law, but also has to tell you that there is a federal law that applies to the same area.

· Federal law could be regulation, statute, treaty

Am. Ins. Assoc. v. Garamendi pt 2
Above^^

AZ v. US
Preemption of SB 1070 provisions:
 

Sec 3: Intrudes on the field of alien registration, a field where Congress has left no room for States to regulate. 

· Preempted by field preemption, b/c Congress has occupied the entire field. 

 

Sec 5C:  Imposes criminal penalties in an area where Congress made a deliberate choice NOT to impose criminal penalties. 

· Preempted by obstacle preemption: Interferes with the careful balance struck by Congress with respect to unauthorized employment of aliens. 

 

Sec 6: Arrests authorized by this statute would be an obstacle to the removal system that Congress created. 

· Sec 6 gives state officers greater authority to arrest aliens than federal immigration officers.

· Preempted by obstacle preemption

10th Amendment / Anti-Commandeering Principle
“The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”
Questions to ask:

1. Does Constitution grant power to Congress?

         - If yes, federal government can exercise that power (enumerated power)
         - If no, federal govt cannot exercise that power

2. Does Constitution prohibit state from acting?

         - If no, state government can exercise the power, and Congress cannot exercise that power
No Commandeering: 

· Congress cannot commandeer state legislators: Can’t pass a law that requires state to pass a law

· Congress can’t commandeer state executive officials: Can’t pass a law that requires state officials to perform enforcement functions 

· Cant commandeer state courts.

- Direct federal regulation must be sourced in enumerated power

- States hold traditional “police powers” related to public welfare
- 10th Amendment reserves unenumerated powers to states (or people)
- “Necessary and Proper” clause permits legislation in support of any federal power

          - Congress determines “necessity”

- Federal government cannot “commandeer” state/local officials
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Alden v. Maine
Majority's view of federalism under Const.
· "Reserved" portion of national sovereignty to states

· Including "dignity" concerns (can't subject sovereigns to suits without their consent)

· State and Fed govts act concurrently toward the people. 

· Fed govt does not act "through the states", so can't command state courts to hear certain actions.

 

KEY TAKEAWAYS: 
Alden holding expands Seminole Tribe holding
· 11th Amend sovereign immunity extends to state courts

· Congress cannot abrogate state sovereign immunity using Art I powers.*

· Effectively "anti-commandeering" extension to courts.

· So: Congress cant commandeer state executives, legislatures, or courts. 

 

*Court will revisit Congress' powers under 14th Amendment enforcement.

NY v. US
Holding:

· Congress can’t force states to legislate. 
· Congress may not compel states to enact or administer a federal regulatory program.
Facts

Federal low-level radioactive waste statute mandated:

· states must provide disposal facilities, or
· take title to waste generated in state

NY conceded permissibility under Commerce Clause
·  Challenged on 10th Amendment federalism basis

Court holds Congress cannot “commandeer” state legislatures

-   state would have to enact law to take title

-   Congress can’t force state to legislate

Printz v. US
Takeaway:

· Congress cannot commandeer state executive officials. 

Facts

Brady Act required gun buyer background check
a. established national database for dealer use
b.  Local CLEOs had to perform interim checks

Local sheriffs challenged constitutionality

Holding/Reasoning

Court (J. Scalia) held 5-4 Congress can’t commandeer state executive officials
The Brady Act didn’t satisfy the Necessary and Proper Clause (necessary, but not Proper)

· Brady act may have been Necessary to regulate the interstate firearm marketplace, but forcing sheriffs to perform background checks was not a proper exercise of federal power (b/c it violates the principle of state sovereignty under the 10th amend and other provisions.

11th Amendment / State Sovereign Immunity
The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.

Takeaways:

· Citizens cannot sue their own state without its consent
Hans v. Louisiana
Holding:
· Recognized state sovereign immunity

· Citizens cannot sue their own state without its consent

Facts:

Louisiana failed to pay interest on bonds

Bondholding citizen sued state in federal court

- asserted violation of Art. 1 “contracts clause”

Reasoning

S. Court unanimously rejected Hans’ claim

- held 11th amendment NOT to read literally

- actually recognized state sovereign immunity
Seminole Tribe v. Florida
Holding

· States are generally immune from suit in federal court without their consent.

Facts

Congress allowed tribes to sue states in federal court for violations of Indian Gaming Regulatory Act

Reasoning

C.J. Rehnquist held it violated sovereign immunity 

   -  Endorsed Hans view of 11th Amendment
   -  Commerce power did not justify override

Souter dissent emphasized 11th Amendment language/history


Dormant Commerce Clause
Key Takeaways

Commerce Clause is a simultaneous (1) grant of power to Congress and (2) a limitation on state authority (Wilson v. Black Bird)

· DCC: Refers to the limitation on state authority.

States may not: (be “RUDE”)
1. Regulate out-of-state activity or transactions[image: image1.png]10th Amendment
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 (directly or indirectly)
2. Unduly burden interstate commerce (even if state isn’t trying to regulate interstate commerce)
a. Exception: 

i. if it provides a legitimate local benefit (legitimate use of State police powers: health, safety, welfare, morality), and 

ii. there is no less discriminatory means available. 
3. Directly regulate interstate commerce (only fed govt can) (Southern Pac v. AZ) (Buck v. K)
4. Engage in economic protectionism (building barriers at state lines to free flow of national marketplace)

i. Discrimination against non-residents/commerce that is not justified by legitimate state purpose
ii. State needs to have “intent” to engage in economic protectionism
Only Congress can establish commerce regulation/policy (Southern Pac v. AZ)
States are barred from regulating MOST interstate commerce under the commerce clause (Buck v. K)

Economic protectionism is impermissible (ie: Supporting in-state business over out of state w/ laws) (Buck, Hunt)

 

States may: (“EAT”)
1. Exercise traditional police powers, if no undue burden on interstate commerce or non-residents.
2. Act as “private” market participant

3. Tax
States can pass regulations in certain cases:

(1) Safety Regulations

· Regulation for safety is permissible if “indirect burden” on interstate commerce is not “unreasonable” (Buck v. Kykendoll)

· State safety regulations must be “plainly essential” to be justified under police powers (Southern Pac. v. AZ)

(2) Regulations for legitimate local benefit (Hunt v. WSAAC)

To enact a law that burdens interstate commerce, State has the burden of showing that the law:

1. provides a legitimate local benefit, and 
2. There is no less discriminatory means available 
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The legitimate local benefit must be a valid exercise of State police power

Wilson v. Black-Bird Creek Marsh Co.
Takeaway:
Marshall’s opinion established the existence of the “dormant commerce clause; the concept that the Commerce Clause is a simultaneous grant of power to Congress AND a limitation on state authority

Buck v. Kuykendoll
Holding: 

Court struck down the WA law

- Commerce clause bars state “regulation of interstate commerce” 

- Highway safety regulation permissible if “indirect burden” on commerce not “unreasonable”

- Economic protectionism prohibited
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Facts

Buck sought approval for “auto stage” from Seattle, WA to Portland, OR.

OR granted license, but WA denied “certificate of public convenience and necessity” 
· Effectively an anti-competitive limit that protected existing services. 

Southern Pacific Co. v. AZ
Holdings:

- Only Congress can establish commerce regulation/policy  

- State safety regulations must be “plainly essential” to be justified under state police powers. 
Facts

Arizona law limited train length in state

- 14 cars for passenger trains

- 70 cars for freight trains
Safety (“police power”) justification

- “slack action” in couplings
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Impact on interstate commerce:

- cost/time to alter train lengths 

- effect felt from Los Angeles to El Paso

- required 30% more trains in Arizona
Balance of federal vs. state equities here?

- “Serious burden” on interstate commerce

- Safety impact negligible/non-existent

Hunt v. WA State Apple Ad. Comm’n (WSAAC)
Takeaways

To enact a law that burdens interstate commerce, State has the burden of showing that the law:

1. provides a legitimate local benefit, and 
2. There is no less discriminatory means available 
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The legitimate local benefit must be a valid exercise of police power

Economic protectionism is impermissible (ie: Supporting in-state business over out of state w/ laws)

---Facts---
NC Statute: apples shipped into the state must display either “USDA grade” on their containers or nothing at all. 

 

WA law imposed higher standards than USDA grade for the quality of their apples and opposed the regulation. 

  
---Issue---
May a state enact a statute that indirectly discriminates against interstate commerce but is facially neutral?

  

---Holding / Reasoning--- Burger
No

 

WA statute unconstitutionally burdens interstate commerce because the statute is discriminatory in its practical effect and would ultimately reduce the quality of apples. 

Market Participant Exception
Takeaways
Courts will uphold state discrimination against foreign businesses if state is acting as market participant, not regulator. 

· Only applies to state action in the immediate market

Exceptions:

· Downstream regulations / post-sale use restrictions not allowed (South Central Timber)

· Foreign commerce restrictions (ie restricting commerce with other nations) get more scrutiny (South Central Timber)

Market participation doctrine lets states avoid Commerce Cl constraints; not Privileges & Immunities Clause (Art 4) (United Building Council v. Mayor)

Founding Cases
Hughes v. Alexandria Scrap (1976)

· Maryland purchased junk cars for scrapping

· Paid “bounty” for those with Maryland plates

· Required out of state processors to show title

Court upheld discrimination because state was participating in market, not regulating

Reeves v. Stake (1980)

· S.D. built cement plant due to shortages in state

· Sold surplus to out of state buyers

· Restricted sales to in-state during 1978 shortage

Court again upheld action by market participant

White v. Massachusetts Council of Const. (1983)

· Boston mayor ordered 50% of workers on city construction projects be city residents

· Mass S. Ct. held it to be commerce cl. violation
Court again upheld action by market participant

· Workers effectively “working for the city”

South Central Timber v. Wunnicke
Takeaways

Post-sale use restrictions (downstream regulations) are inconsistent with market participation (the state is no longer acting as regular market participant, they are regulating)
· Can only burden commerce in the market that the state is actually participating in 

· Reconfirms State protectionist regulations are barred
Foreign commerce restrictions (ie restricting commerce with other nations) get more scrutiny

---Facts---
 

State of Alaska selling timber from state land
Contract required certain in-state processing before export
Purpose: to protect AK industries and derive revenue from timber.

 

South Central Timber (SCT): 

· AK corp. Buys timber and sells unprocessed logs to Japan. 

· Doesn’t operate mill in AK

 

SCT sued AK under dormant commerce clause
 

---Issue---
Whether Alaska's restrictions are exempt from Commerce Clause scrutiny under the “market-participant doctrine.”

---Holding---
No. And void b/c they burden foreign commerce. 

United Building Council v. Mayor
Holdings:
Market participation doctrine lets states avoid Commerce Cl constraints; not Privileges & Immunities Clause (Art 4)
P&I does not extend to state’s own residents. Only out of state residents. 
Action by municipalities are State actions

· Constitution reflects 2 levels:

· Federal govt

· States (municipalities) 

P & I allows discrimination IF state has “substantial reason” for disparate treatment

- those being discriminated against must be “source of evil” government is addressing

Facts
Camden, NJ ordinance required 40% of employees on city construction projects be city residents

- required one-year residency

- rule extended to subcontractors

Rule approved by State Treasurer

Rule modified during litigation

- eliminated residency duration requirement

- changed from firm mandate to “goal”

Trade Council challenges as violation of Art. IV Privileges and Immunities Cl

State Taxation of Interstate Commerce

Requirements for States Taxing Interstate Commerce:
 

1)The Activity to be taxed must have a substantial nexus to the taxing state.
2)The tax must be fairly apportioned
b. Divided in an equitable way among the users of the service that the state is providing (roads, etc.)
c. "Apportioned" confirms that the truck is registered with each state the truck drives through, and trucker logs all miles driven in each state, and how much fuel they buy in state. Taxed accordingly.

· Truck pays taxes to each state based on amount driven in that state.
3)Tax must be non-discriminatory to interstate and foreign commerce

d. IE: Tax rate must be the same for in-state trucks and out-of-state/foreign trucks. 
4)Tax must be fairly related to services provided by the state.

e. IE: State must provide benefit (ex: Truck is using the state's highways, and the tax is calculated by miles driven on the highway, and the tax revenue goes to maintaining the highway)

Article 4: Privileges & Immunities Clause
Article IV, Section 2 of the Constitution states that "the citizens of each state shall be entitled to all privileges and immunities of citizens in the several states."

Big Picture

· States must respect the privileges and immunities (fundamental rights) of citizens of OTHER states. 

· Applies to PEOPLE who are citizens of states (not aliens, not Corporations/Pships)

(1)Protects a limited set of “fundamental” rights:

- right to travel/pass through state

- right to reside in state

- right to do business/seek employment in state

- right to buy/hold/sell property

- equal treatment in taxation

- right to seek medical treatment in state
(2)Art IV P & I analysis 
(P & I allows discrimination IF state has “substantial reason” for disparate treatment)
1. Is a “fundamental” right/privilege at issue?

2. Is the discrimination covered by the Clause (IE is state denying the fundamental right to a citizen of another state)?
3. Does the state have a “substantial reason*” justifying the disparate treatment?
1. *Substantial Reason: those being discriminated against must be “source of evil” government is addressing

(3)Applies to human citizens of other US states: does not apply to aliens present in United States or “legal persons” (e.g., corporations)
(4)Market participation exception DOES NOT APPLY

P & I Clause Analysis














 


- Violation of fundamental right of citizens of other states?









-- right to travel, own property, employment, access courts, equal taxation




- Compelling state interest?














-- Does economic harm count?












- Non-citizens mut be actual source of harm addressed by law?








-- Are out of state residents source of harm?









- No market participant exception











14th amendment was intended to extend a broad range of rights (Bill of Rights) to all Americans.

· But, Slaughterhouse cases gutted that. Non-originalist. 

Federal Equal Protection
13th Amendment

Takeaways:

· Applies to private and govt conduct ("neither slavery nor involuntary servitude…shall exist within the US")

· Gives Congress power to pass laws to apply to private conduct.

· Includes "Badges and Incidents" of slavery: Not just limited to literal slavery, but can also justify legislation that deals with the aftermath/lasting consequences of slavery

· Jones v. Alfred H Mayer (1968)
· Private racial housing discrimination

· Justified legislation against sex trafficking

Section 1

Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.
Section 2

Congress shall have power to enforce this article by appropriate legislation.
Notes:

Lincoln endorsed in 1864 campaign

Passed by Congress in Jan 1865/ratified in December

- Confederate states participated/counted

5th Amendment

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.

5th Amendment Due Process clause includes Equal Protection

· SCOTUS chose to read 5th Amendment Due Process Clause as extending equal protection to state citizens. 

· IE: "Due process" requires "equal protection"

· Bolling v. Sharpe, 1954 public school case. 

15th Amendment

The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude.
State Action: Categorical Approach

What is state action, and what is not?
· Need to determine that it is state action to use 14th amendment.

· If a question involves whether or not Congress can regulate something, or private party can challenge something.

· IE: University of FL (receives 90% of funding) gives preference to white ppl for admission. State action?
State action IS found:

· Private performance of a public/state function (Marsh)
· Public schools
· Judicial enforcement of private agreements violating individual rights (Shelly)
· Joint state/private action (NCAA)
· concerted or “symbiotic” action resulting in deprivation of rights
· Concerted: State and private entity are working together

· Symbiotic: State gains some benefit from the private entity's action

State action NOT found:

· Issuing liquor license to discriminatory private club
· SCOTUS has held issuing liquor license is NOT sufficient to bring into the realm of state action.

· Service cut-off by privately owned utility company
· Operation of private schools (even if state funding rcv’d)
· Public schools constitute state action, but NOT private schools. Even if the state provides funding to the private school.

· Probably b/c state isn't telling the school how to act, just giving it money.

Marsh v. Alabama
Takeaway:

A private entity/Corporation performing traditional state functions is equal to state action for 14th amendment purposes.

Shelley v. Kraemer
Takeaway:

State court enforcement of racially discriminatory private agreement violates 14th Amendment Equal Protection clause. 
NCAA v. Tarkanian
State Action: Two-Part Approach

Lugar v. Edmondson Oil (1982):
(1) Is deprivation caused by exercising right or privilege created by state or rule of conduct imposed by it?
(2) Is party charged with deprivation fairly said to be state actor?

- state official

- private party aided by state official


- conduct otherwise chargeable to state

14th Amendment - Overview
14th Amend, Section 1

 All born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein  they reside. No State shall make or enforce any law which shall abridge the privileges or persons immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; (Due Process Clause) nor deny to any person within its jurisdiction the equal protection of the laws (equal protection clause).
Key Takeaways 
Due Process Clause

14th Amend Due Process Clause extends the protections of federal govt (under 5th Amend) to state citizens. 
· Procedural Due Process

· Substantive Due Process
Equal Protection Clause

Where is the counterpart in Const/Bill of Rights?

· NOWHERE!!! But see below…

 

5th Amendment due process clause includes Equal Protection

· SCOTUS chose to read 5th Amendment Due Process Clause as extending equal protection to state citizens. 

· IE: "Due process" requires "equal protection"

· Bolling v. Sharpe, 1954 public school case. 

Other clauses:
 

Citizenship Clause
· Overturned Dredd Scott

· Citizenship Clause
· Critically relevant to modern debates about immigration/citizenship

· Authorizes birthright citizenship under the Const. The only way to overturn it is by Const amendment.

[“Second Founding” clauses: 2, 3, 4. Fundamentally alters the nature of the federal Constitution. Makes the Const part of govt structure at every level, much broader than at the Founding.]

Privileges & Immunities Clause (ESSENTIALLY GUTTED BY SLAUGHTERHOUSE CASES)
· Didn’t achieve what it intended to.

· Gives everyone the P&I of the United States. 

· Different from Art IV P&I Clause, which only protects limited "fundamental" rights (state rights)
Sec 2: Apportionment Clause
· Still good law 

· Do readmitted Southern states have more or less voting impact than before Civil War?

· MORE: Pre-civil war, all black ppl only counted as 3/5 of white. Now, they count as a whole person.

· So southern states have more voting power (20% or so)

Sec 5: Enforcement Provision

14th Amd. Privileges & Immunities Clause / 
Slaughterhouse Cases
Takeaways:
Effectively guts the logical intent of 14th Amendment Privileges & Immunities Clause (extension of individual rights to all Americans)

Privileges & immunities of US citizens include:

- right to peaceably assemble/petition for redress

- free access to seaports, sub-treasuries, land offices, and courts

- demand care of federal gov’t on high seas/abroad

- use of US navigable waters

- writ of habeas corpus

Facts:

New Orleans public health significantly impacted by animal slaughter upstream of water supply

- Slaughterhouse was outside city limits
State legislation provided for consolidated site for all butches to use as slaughterhouse
- run by state chartered corporation 

- any butcher could use for set fees
Group of butchers challenged as P&I violation

Holding:

14th Amend P&I Clause does not extend to butchers’ claims. 

Bradwell v. Illinois
Distinguished legal journalist qualified for practice

- Illinois S. Ct. refused to admit woman to bar

- Justified by legal restrictions on married women

Sexist S. Ct. decision upheld 8-1

Subsequent developments:

- 1872 Illinois statute opened professions to women

- 1879 law opened federal bar

Cruikshank
Takeaway:

Held 14th Amendment privileges & immunities clause did not extend Bill of Rights to states

Horrible decision on horrific facts 

- overturned convictions for violating rights of African-American massacre victims
Held 14 Amendment privileges & immunities clause did not extend Bill of Rights to states
Left protection of blacks against violence to states

- facilitated KKK et al. reign of terror 
5th Amendment (the other Due Process Clause)

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.

5th Amendment Due Process clause includes Equal Protection

· SCOTUS chose to read 5th Amendment Due Process Clause as extending equal protection to state citizens. 

· IE: "Due process" requires "equal protection"

· Bolling v. Sharpe, 1954 public school case. 

14th Amendment - Due Process Clause
14th Amend, Section 1

 All born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein  they reside. No State shall make or enforce any law which shall abridge the privileges or persons immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; (Due Process Clause) nor deny to any person within its jurisdiction the equal protection of the laws (equal protection clause).
Three Components:
(1) Incorporation Doctrine
Which Bill of Rights provisions must the state honor? 
Gitlow v. NY

· Court held: 1st Amendment rights are “incorporated” by 14th Amendment Due process.

· Holmes dissent: Advocated “clear and present danger” standard

(2) Procedural due process

What steps are required to deprive person of life/liberty/property (can be a right to receive welfare benefits 
· The ordinary reading of the Due Process Clause (need to provide fair procedures in order to deprive someone of life, liberty, or property)
Core components

1. Notice (that a right of yours is being reconsidered by the Govt)
2. Opportunity to be heard

3. Neutral decisionmaker 

Rules situational when property interests involved 

 Scope depend on interests at stake
Mathews balancing factors (IE: Is the private interest low enough that any of the components can be delayed?)
1.  the private interest at stake in the State’s action
2.  the risk of an erroneous deprivation of the private interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and
3.  the government’s interest, including the function involved and the fiscal and administrative burdens that additional or substitute procedural requirements would entail
(3) Substantive due process

What non-textual rights must governments respect?
· This is where most of the cases focus.
· Court has read this "substantive" component into the 14th Amend
· Rationale: These are fundamental rights, and if a govt deprives you of them (even by Constitutional statute process), they are violating your due process right.
Procedural Due Process (14th Amd.)
STATE ACTION: Is the state following correct procedures?

Procedural due process

What steps are required to deprive person of life/liberty/property? 
· The ordinary reading of the Due Process Clause (need to provide fair procedures in order to deprive someone of life, liberty, or property)
Core components

1. Notice (that a right of yours – liberty or property interest - is being reconsidered by the Govt)
2. Opportunity to be heard

3. Decision by a neutral decisionmaker 

Rules situational when property interests involved 

 Scope depend on interests at stake
Mathews balancing factors (IE: Is the private interest low enough that any of the components can be delayed?)
1.  the private interest at stake in the State’s action
2.  the risk of an erroneous deprivation of the private interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and
3.  the government’s interest, including the function involved and the fiscal and administrative burdens that additional or substitute procedural requirements would entail
Goldberg v. Kelly
Takeaways:

Due Process requires:

· "Notice" that a right of yours is being reconsidered by the govt

· Opportunity to be heard by a neutral decision making

But: The specifics of what that means is dependent on the situation.

Facts

Challenge to NY termination of welfare benefits

- cutoff based on administrative determination

- beneficiary could get hearing only months later
Why does court find this problematic?

· No opportunity to be heard before welfare benefits are terminated. 

Matthews v. Eldridge
Facts

Challenge to termination of SSDI (Social Security Disability Insurance) benefits

- cutoff based on administrative determination

- beneficiary could get hearing only months later

Why does court NOT find this problematic?
· SSDI beneficiaries are in different circumstances than welfare beneficiaries. 
· Welfare recipients are in much more dire straits than SSDI.
Substantive Due Process (14th Amd.)
STATE ACTION: What rights is the govt screwing with?

Tiers of Scrutiny:
(1) Strict Scrutiny – Fundamental Rights

Applied when some fundamental right is infringed upon by the law/policy:

· Incorporated Bill of Rights (Incorporation Doctrine)
· 1st and 5th Amendments

· Voting

· Privacy & Intimate Relations

· Homosexuality (Lawrence)
· Marriage / interracial marriage (Loving) / gay marriage (Obergefell)

· Procreation/contraception (Griswold)

· Family relations

· Domestic travel/residency

· Child rearing/education

To satisfy strict scrutiny, the law/policy must:

Will be upheld if the government can show that its law is narrowly tailored to achieve a compelling interest.

Burden: Government

What level of interest? “Compelling Interest”

Fit: Narrowly tailored

(2) Rational Basis Scrutiny – Non-Fundamental Rights

· Economic regulations/right to contract
· Police power regulations

To satisfy:
· Very easy. Law must be "reasonably related to accomplish any legitimate governmental purpose".
Will be upheld unless the challenger can show that a law is not reasonably related to accomplish any legitimate interest. 

Burden: Challenger

What level of interest? “ANY legitimate interest”

Fit: Reasonably related

(3) Abortion – “Undue Burden Standard”

“Essential holding of Roe v. Wade . . . reaffirmed” by Casey:

(1) Right to pre-viability abortion (1st trimester) without “undue” state interference

(2) States can restrict post-viability abortion w/health exception

(3) State interest exists from outset in protecting fetal & maternal health

Shitload of Cases

Lochner Era Cases
Allgeyer v. Louisiana (1897)
Louisiana law limited state residents to dealing with insurance companies with office in state

- challenged as Due Process Clause violation
Landmark S. Ct. decision invalidated statute 9-0

- found unenumerated “liberty to contract” 

Lochner v. New York (1905)
NY Bakeshop Act of 1897 regulated small bakeries

- regulated sanitary conditions

- mandated 60 hour maximum workweek

Court held 5-4 Act violated 14th Amd due process

- Fundamental “liberty to contract” outweighed State’s police power

- concept later termed “substantive due process” 

Muller v. Oregon (1908)
Oregon law limited women to 10-hour workday

- working hours for men not subject to limit

- challenged as violation of “right to contract”

Unanimous Court upheld statute despite Lochner

- justified by sex differences between men and women
        - societal interest in maternal health

        - “not an equal competitor with her brother”

Buchanan v. Warley (1917)
Louisville Ky law mandated residential segregation

- barred sale of real property to opposite race

- black NAACP attorney contracted to buy land

- refused to complete purchase because of law 

- white property owner challenged law

Court held statute violated owner’s right to contract

- “destroy[ed] right of the individual to acquire, enjoy, and dispose of his property. Being of this character, it was void as being opposed to the due process clause of the constitution.”

Adkins v. Children’s Hospital
5-3 Court struck down D.C. female minimum wage

-based on 5th Amendment due process 

Why different outcome from 1908’s Muller?

- changed Court membership

- J. Sutherland wrote decision

     -- 19th amendment author!  
Meyer v. Nebraska

7-2 Court overturned Nebraska law barring foreign language education 
J.McReynolds held: [liberty includes] the right . . . to contract, to engage in . . . common occupations, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, and generally to enjoy those privileges . . . essential to the orderly pursuit of happiness by free men".

Pierce v. Society of Sisters

1922 Oregon law banned private schools

- impetus was to eliminate parochial/Catholic schools

- motivated by anti-immigrant bias

       -- supported by right wing groups and KKK
Challenged by Catholic and sectarian schools

Unanimous Court struck down as liberty violation 

- Parental right to control children’s education 

Gitlow v. NY
Court upheld conviction of Socialist Party member for publishing “left wing manifesto” 7-2

- said to advocate overthrowing government

Held 1st Amd “incorporated” by 14th Amd

- but this speech outside protection

J. Holmes famously dissented

- advocated “clear and present danger” standard

Nebbia v. NY
5-4 Decision upheld NY law fixing price of milk

- states can regulate businesses affecting “public interest”

- laws only require “reasonable relation” to proper purpose”

     -- cannot be arbitrary nor discriminatory

Rebuttable “presumption of constitutionality” of state laws
· Today called “Rational Basis Review”
Dissent by four horsemen argued law was economic protectionism

Carolene Products (ft 4)
Takeaway:
3 situations where presumption of constitutionality doesn’t apply to the legislation
1. If it violates express prohibition of the Constitution (Ex Bill of Rights)
2. If it restricts political processes which can ordinarily be expected to bring about the repeal of undesirable legislation

3. If it adversely affects discrete and insular minorities who cant protect themselves in the democratic process. 

· Now called “Strict Scrutiny” 
What’s missing from Fn4? Protecting fundamental (but not textual) rights. 
Williamson v. Lee Optical
Takeaway:

State laws rarely fail “rational basis review”

   - but normally fail “strict scrutiny“ 

Facts/Reasoning

Court upheld Oklahoma law significantly limiting opticians

J. Douglas’ opinion noted:

“[T]he law need not be in every respect logically consistent with its aims to be constitutional. It is enough that there is an evil at hand for correction, and that it might be thought that the particular legislative measure was a rational way to correct it."

"The day is gone when this court uses the Due Process Clause of the Fourteenth Amendment to strike down state laws, regulatory of business and industrial conditions, because they may be unwise, improvident, or out of harmony with a particular school of thought.“

Barnett/Blackman cynically term this “conceivable basis review”

Ferguson v. Skrupa
Takeaways:
Strict scrutiny: Constitutional provision/Bill or Rights

Political process restriction

Minority group targeted
Rational basis review: Economic/police power regulations

States can classify people if not “invidious”

- O.k. to limit debt adjustment to lawyers
Facts/Reasoning

Kansas statute limiting “debt adjustment” to lawyers challenged as 14th Amendment Due Process

Court affirmed Lochner → Adkins et al. no longer good law

- up to legislatures, not courts, to make value judgments

- constrained only by Constitution and valid federal law

J. Harlan concurrence: “rational relation to permissible objective” [rational basis review]

Strict scrutiny: 
Constitutional provision/Bill or Rights




Political process restriction




Minority group targeted

Invidious Discrimination
“Invidious Discrimination is treating a class of persons unequally in a manner that is malicious, hostile, or damaging. If there is rational justification for the different treatment, then the discrimination is not invidious… 
Invidious discrimination generally refers to treating one group of people less well than another on such grounds as their race (racism), gender (sexism), religion (religious discrimination), caste, ethnic background, nationality, disability, sexual orientation, sexual preference or behavior, results of IQ testing, age (ageism) or political views.” 

Griswold v. Connecticut
Takeaway:

Court found unenumerated “right to privacy” (contraceptives, etc.)
Facts/Reasoning

Challenge to Connecticut statute barring provision of contraceptives

Case orchestrated by Planned Parenthood (“Cause lawyering”)

- deliberately focused on married couples

- providing doctor Yale Medical School department chair

Court found unenumerated “right to privacy”
Source:

J. Douglas: “penumbra” of 1st, 3rd, 4th, 5th, 9th Amendments

J. Goldberg: 9th Amendment

J. Harlan: “implicit in the concept of ordered liberty” 

Roe v. Wade / PP v. Casey
Will not be an essay question
Roe held abortion a “fundamental right”

   - post-Roe cases gave abortion laws strict scrutiny

“Essential holding of Roe v. Wade . . . reaffirmed” by Casey:

(1) Right to pre-viability abortion (1st trimester) without “undue” state interference

(2) State’s can restrict post-viability abortion w/health exception

(3) State interest exists from outset in protecting fetal & maternal health

14th Amendment substantive due process > Bill of Rights

   - Courts must define via “reasoned judgment”

   - Constitutionally protected “personal decisions”:
- marriage
- procreation/contraception

- family relationships

- child rearing/education

Abortion: Is it an “undue influence” on right to abortion?

· PP v. Casey: Govt can restrict the right to post-viability abortion

Lawrence v. Texas
Takeaway:

Substantive due process rights include intimate conduct in home (homosexual sex, etc.)

Facts/Reasoning

Challenge to Texas statute criminalizing homosexual conduct

   - Bowers v. Hardwick (1986) had upheld broader Georgia statute

   - framing of that case “fundamental right to homosexual sodomy”?

Lawrence framed as issue of intimate conduct in home

   - focused on 14th amendment substantive due process right

Statute noted as effectively criminalizing homosexuality

   - significant collateral consequences incl possible sex offender status

   - moral disapproval state motivation for law

Law overturned as 14th Amendment due process violation

   - equal protection foundation could have been worked around

Equal Protection Clause (14th Amd.)
STATE ACTION: Is the govt treating some groups different than other groups?

14th Amend, Section 1
[image: image6.png]


 All born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein  they reside. No State shall make or enforce any law which shall abridge the privileges or persons immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; (Due Process Clause) nor deny to any person within its jurisdiction the equal protection of the laws (equal protection clause).
Tiers of Scrutiny

(1) Strict Scrutiny

A suspect classification will be upheld if the government can show that its law is narrowly tailored to achieve a compelling interest.

Burden: Government

[image: image7.png]Equal Protection Clause - Three Tiers of Scrutiny

Strict Scrutiny

A suspect classification will
be upheld if the government
can show that its law is
narrowly tailored to achieve

a compelling interest.

Intermediate Scrutiny

A quasi-suspect
classification will be upheld
if the government can show
that its law is substantially

related to an
important interest.

Rational Basis Scrutiny

A non-suspect classification
will be upheld unless the
challenger can show that a
law is not reasonably
related to accomplish any
legitimate interest.




What level of interest? “Compelling Interest”

Fit: Narrowly tailored

Suspect Classifications:

· Race

· Religion

· National Origin

· Alienage (for states only, fed govt can discriminate)

(2) Intermediate Scrutiny

A quasi-suspect classification will be upheld if the government can show that its law is substantially related to an important interest.

Burden: Government

What level of interest? “Important Interest”

Fit: Substantially related

Suspect Classifications:

· Gender (US v. VA, Frontiero)

· Legitimacy

(3) Rational Basis Scrutiny

A non-suspect classification will be upheld unless the challenger can show that a law is not reasonably related to accomplish any legitimate interest. 

Burden: Challenger

What level of interest? “ANY legitimate interest”

Fit: Reasonably related

Suspect classifications:

· All other classifications

Establishing Discrimination
2 types of discriminatory laws:

1. “Facial” – text of law demonstrates discrimination

   - “only persons of the white race . . . “

   - “no person descended from slaves . . . “

2. “As applied” – discriminatory or disparate impact (but facially neutral)
For “as applied”, Petitioner must demonstrate:

(1) Law disproportionately impacts a protected group, and

(2) The discriminatory impact is intentional 

IF both established, law will get heightened scrutiny that group is entitled to

“Facial” challenges normally result in law being struck down
“As applied” challenges often result in limits on application

   - law may be allowed to stand with respect to other groups or circumstances 

Yick Wo v. Hopkins
Takeaways

Court overturned, holding

   - 14th Amendment equal protection applies to all (incl non-citizens)

   - discriminatory application of neutral law unconstitutional 

Facts/Reasoning

San Francisco ordinance required Board of Supervisors permit for laundry in wooden building

   - valid safety concerns

   - but permit was completely discretionary

Whites got permits, Chinese did not

Yick Wo convicted for operating laundry without permit

Court overturned, holding

   - 14th Amendment equal protection applies to all (incl non-citizens)

   - discriminatory application of neutral law unconstitutional 

Brown v. Board of Education
Takeaway
Held “separate but equal” inherently unequal

   - recognized white supremacy purpose

   - harm to black students from segregation 
Facts/Reasoning

Probably most famous Supreme Court case

Consolidated 4 NAACP state school segregation cases

Originally argued in 1953

   - no clear consensus

   - J. Frankfurter persuaded Court to have reargued

New C.J. Warren pushed for unanimous ruling

Held “separate but equal” inherently unequal

   - recognized white supremacy purpose

   - harm to black students from segregation 

Decision applied to public education only

   - gradually extended to other government activities

Brown I did NOT address remedy

Loving v. Virginia
Takeaway

Court held statutes involving “racial classification” get “most rigid scrutiny” (“strict scrutiny”)

Race-based marriage restriction violated 14th Amendment equal protection

Court also held marriage “fundamental right” under 14th Amendment [substantive] due process
Facts/Reasoning

Virginia law criminalized interracial marriages

Lovings married in D.C. but resided in Virginia

   - convicted but allowed to avoid jail by leaving state

   - State court upheld purpose of protecting racial pride

   - contended law applied equally to blacks & whites  

Court held statutes involving “racial classification” get “most rigid scrutiny” (“strict scrutiny”)

Race-based marriage restriction violated 14th Amendment equal protection

Court also held marriage “fundamental right” under 14th Amendment [substantive] due process

Affirmative Action: Employment
Takeaways 

5th Amendment due process & 14th Amendment due process/equal protection clauses have same meaning/impact for federal & state governments 
· (except federal govt can discriminate on basis of alienage)

Use of race as classification gets “strict scrutiny” regardless of whether intended to help or hurt.

City of Richmond v. J.A. Croson Co. (1989)

   - overturned municipal preference for minority businesses

    - Court applied “strict scrutiny” since law used race criteria

   - City failed to demonstrate “compelling interest”

      -- past societal differences insufficient justification

Adarand Constructors v. Pena (1995):

    - overturned federal incentives for minority subcontractors

        -- Applied 14th Amendment standards to 5th Amendment

Affirmative Action: Education
Regents of U. of C. v. Bakke U.C. Davis med school case

    - rejected fixed quotas for minorities

    - suggested “educational diversity” to enhance learning by all students could be permissible

Gratz v. Bollinger reviewed undergraduate admissions

   - automatic points to racial/ethnic minorities EP violation

Grutter v. Bollinger considered law school admissions

    - holistic “diversity” consideration that includes race as a factor is permissible

    - Court held educational diversity to be legitimate goal

    - J O’Connor called for limiting duration of use of race

Fisher v. University of Texas I & II 

     - courts must apply “strict scrutiny” to use of race

          -- school must show means narrowly tailored

          --  “concrete and precise” goals here met strict scrutiny

Equal Protection: Gender
Takeaways:
Gender is a “quasi suspect class”

· Court applied “intermediate scrutiny”
Frontiero v. Richardson (1973)

RBG argued challenge to disparate military spouse benefits

   - argued ruled based on sex stereotypes unfair to women

      -- asked Court to apply strict scrutiny to gender

   - Court agreed sex immutable like race/overturned law

      -- only four justices would apply strict scrutiny

Craig v. Boren (1976)

Court overturned OK 3.2 beer sales law

   - required males be 21 but females only 18 to purchase

   - Court applied heightened scrutiny to gender

     -- “quasi-suspect class”

   - Rehnquist termed it “intermediate scrutiny”

US v. Virginia
RBG’s most important S. Ct. decision
Equal protection challenge to VMI all-male policy

   - Virginia offered VWIL at Mary Baldwin as alternative

Court held 14th Amd Equal Protection violation

   - justified under intermediate scrutiny

   - rejected generic “assumptions” about women as basis for denying all women opportunities

Scalia argued co-education would ruin VMI  

Glazier Gradesheets
General concepts of federal authority











- Direct federal regulation must be sourced in enumerated power







- States hold traditional “police powers” related to public welfare






- 10th Amendment reserves unenumerated powers to states (or people)





- “Necessary and Proper” clause permits legislation in support of any federal power



- Congress determines “necessity”/applicable here?









- Federal government cannot “commandeer” state/local officials






Commerce Clause














 


- Regulation of education as “channel” of interstate commerce?






- Regulation of education as “instrumentality” of interstate commerce?





- Regulation of local activity having “substantial effects” on commerce





- “Rational basis” formal standard for judicial review









- Substantial effect on commerce now given meaning as limit on regulation





- Regulated activity must have economic nature/impact







Spending Power as Source of Additional Congressional Authority



 


- May be exercised in support of general welfare/national defense






- Any conditions must be unambiguous











- Must be related to federal interest in particular national program






- Must not violate other constitutional provisions









- Cannot be so coercive as to constitute compulsion






 

Dormant Commerce Clause Rules/Analysis









 


- States cannot directly regulate interstate commerce 










-- do landing slots constitute “direct regulation?”








- States cannot effectively regulate out-of-state transactions








-- does control of landing slots regulate out-of-state transactions?





- States cannot engage in economic protectionism










-- does preference for LA residents/businesses count as protectionism?




- States regulation can impact commerce if rational tie to legitimate state purpose




-- must be “least burdensome” means to achieve goal









-- must not “unduly burden” interstate commerce








- Market participant exception to DCC








 



-- is airport operation market participation or governmental function?




P & I Clause Analysis














 


- Violation of fundamental right of citizens of other states?









-- right to travel, own property, employment, access courts, equal taxation




- Compelling state interest?














-- Does economic harm count?












- Non-citizens mut be actual source of harm addressed by law?








-- Are out of state residents source of harm?









- No market participant exception











