CONSTITUTIONAL LAW OUTLINE SPRING 2020
Professor Levitt

· Constitutional Interpretive Tools 
· Text, grammar, and structure

· Function and purpose

· Background principles

· Original intent

· Practice and tradition

· Evolving current understanding

· Natural law – “inherent rights”

· Precedent
STRUCTURE OF FEDERAL GOVERNMENT

CONGRESSIONAL POWERS

· Congressional Enumerated Powers – Art 1 Sec 8 + some amendments

· Taxes and spending

· Borrowing money

· Regulate commerce

· Naturalization

· Bankruptcies

· Minting money

· Weights and measures

· Post offices and roads

· Copyright

· International criminal law

· Declare war

· Army, navy, militia

· Govern D.C.

· Enforce 13th Amendment

· Enforce 14th Amendment

· Necessary and proper

· Commerce Clause – Art 1 § 8 Cl 3
· Power to regulate commerce…among the several states
· Channels or carriers of interstate commerce (waterways, trains, roads)

· Gibbons v Ogden: commerce is the whole business of transactions that involve multiple states – only congress can regulate this realm

· Facts: ferries in the bay between states, NY law favors NY company

· Shreveport Rate Case: since the intrastate transportation activity has an interstate effect, congress can regulate it
· Facts: RR companies lowered their rates for shipping only within TX when feds made them set a certain rate from TX ( LA

· Goods travelling in interstate commerce

· Champion v Ames: if states can prohibit goods, then congress can ban the interstate shipping of those goods; works even though the ultimate objective is not an enumerated power

· Facts: lotteries are illegal in CA

· Hammer v Dagenhart: banning transport of goods when the objective and effect is to ban intrastate activity is not within scope of commerce power (overruled by Darby)
· Facts: dad wants his kids to work in the lumber mill

· Carter v Carter Coal: production and interstate commerce are separate and distinct, regulated by different entities (basically overruled by Darby) 
· Facts: coal labor practices suck and coal is intended to be shipped interstate

· Intrastate “economic” activity with substantial effect on interstate commerce in aggregate with others

· NLRB v Jones & Laughlin Steel: effect on commerce matters more than the source of the injury – it is okay to regulate previously off-limits stuff
· Facts: NLRB finds J&L Steel not in compliance with labor standards that could lead to massive strike during Depression (no bueno)
· US v Darby: Dagenhart officially overruled; Congress can regulate intrastate activity if substantial and direct effect on interstate commerce – motive for regulation does not matter, look instead to the thing Congress is regulating
· Facts: bad lumber labor practices = lower prices, lumber shipped interstate

· Wickard v Fillburn: if the aggregated substantial and direct effect on interstate commerce is economic, then congress can regulate intrastate activity – manner of regulation irrelevant as long as there is a rational relation
· Facts: farmer grows more than his quota of wheat and tries to use the excess at home, challenges tax on excess

· Heart of Atlanta Motel & McClung: congress can regulate local activity that in the aggregate substantially affects interstate commerce, relying on Wickard
· Facts: motel and restaurant discriminate against black out-of-state travelers 

· Lopez & Morrison: activity regulated must be economic
· Facts: banning guns near schools and creating civil COA for violence against women

· Gonzalez v Raich: if activity is quintessentially economic and has a substantial effect on interstate commerce, then even personal & intrastate use can be regulated under the commerce clause – get to possession through N&P
· Facts: medical marijuana grown at home

· NFIB v Sebelius: not doing something is not activity, so it cannot be regulated

· Similar to the limits in Lopez and Morrison – inactivity is not economic and is entirely intrastate

· Allowing regulation of inactivity would be too much power

· Taxation Clause – Art 3 § 8 Cl 1

· Power to lay and collect taxes
· Reasons to tax:

· Incentivize specific behavior

· Raise revenue

· Child Labor Tax Case: cannot divorce the two reasons to tax
· Tax cannot solely be for purpose of incentivizing behavior

· Tax is okay if as long as you pay the tax the conduct is still permissible

· US v Kahriger: if revenue is coming in it is a tax and the reason for the tax doesn’t matter

· Facts: congress taxes illegal bookies

· NFIB v Sebelius: purpose still kind of matters, but the functional effect of the “tax” controls whether it is a tax
· Does it raise revenue?

· Is it exceedingly heavy?

· Does it punish a violation of law?

· Spending Clause – Art 3 § 8 Cl 1

· Power to pay the debts and provide for the common defense and general welfare of the United States
· No clear restrictions on what congress can spend money on
· General welfare = separate, not bound by enumerated powers (thx Hamilton)
· If Congress passes something, then it’s general welfare

· US v Butler: there is a meaningful distinction between giving a choice to accept federal money and making something so valuable that it’s coercion – can’t do the latter
· Facts: congress gives money to cotton growers to not grow as much cotton

· SD v Dole: only okay to condition funds IF:

· 1) spending is for general welfare

· 2) condition is unambiguous

· 3) condition is related to the target of spending (reasonably calculated to effect target – no requirement of strong connection)

· 4) condition is not coercive

· Facts: no federal highway funds unless drinking age is 21

· NFIB v Sebelius: Congress cannot use funding as a form of coercion
· Facts: ACA took away existing and new funding when states did not implement expanded Medicaid – too much of a punishment

· War Powers – Art 3 § 8 Cl 11-16
· Powers to: declare war, raise and support armies, provide and maintain navy, make rules for govt of armed forces, provide for calling forth the militia to execute the laws of the union, etc.
· Woods v Cloyd W Miller Co: Congress has wide authority to act under war powers to address specific consequences of war – no clear ending point if war is not declared over
· Facts: congress uses war power to enact rent control

· Treaty Power – Art 2 § 2 Cl 2 + N&P

· Power, with advice and consent of senate, to make treaties provided 2/3 of senate concurs

· Treaty = contract between one or more nations that constitutes a binding agreement of international law

· Shared power between POTUS and Congress – POTUS can make treaties with 2/3 approval of Senate

· MO v Holland: power to make treaties is vested in Constitution, N&P means congress can ratify treaties with federal law
· Facts: no hunting or killing certain birds per treaty with GB/Canada
· Necessary and Proper Clause – Art 3 § 8 Cl 18

· Power to make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this constitution 

· Necessary & proper = convenient or useful
· McCulloch v MD: if Congress is trying to achieve an enumerated power, let them use any constitutional means to do so
· Facts: MD tried to tax the federal bank out of existence

· 1) Can congress set up bank? Yes. 2) Can states tax the federal government? No.

· Allows congress to enact laws that are rationally related to implementation of an enumerated power
· There must be an exercise of an enumerated power to directly tie to the use of the N&P Clause

· Use of the N&P clause always depends on the original thing done/attempted ( new legislation is useful for congress to exercise an enumerated power in a particular way

· Rational basis test: does the statute constitute a means that is rationally related to the implementation of a constitutionally enumerated power?

· US v Comstock: US can civilly commit sexual predators

· Ability to regulate commerce = can prohibit child porn passing in commerce over state lines ( N&P to regulate thru punishment ( N&P to commit violators to custody b/c mentally ill ( N&P to commit mentally ill prisoners as they are released from custody
LIMITATIONS ON FEDERALISM
· Limitations on Congressional Enumerated Powers
· Nothing written in the constitution creates “dual sovereignty” – the structure of the constitution sets that up

· 10th Amendment: the powers not delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved to the states
· National League of Cities v Usery: Congress cannot act in a way that displaces the states’ freedom to structure integral operations in areas of traditional government function – balancing test between state and federal interests (overruled by Garcia)

· This will literally never be the right answer on the bar

· Facts: Congress says FLSA applies to state employees

· Garcia v San Antonio MTA: NLC was not a workable test; some powers are reserved to the states, but that doesn’t mean congress can’t regulate something just because it is a “traditional state power”
· Facts: state employee wants federal minimum wage

· If congress can do it with the commerce clause, no 10A pushback on traditional state functions will prevail
· Anti-commandeering

· Printz v US: congress cannot commandeer state executives to enforce federal law
· Facts: state executives must do background checks for gun sales per federal law

· Congress can ask nicely or pay states to do the thing, but cannot mandate that they do the thing
· Murphy v NCAA: no direct regulation and enforcement of federal regulations upon the states; cannot tell a state they cannot pass a law directly or indirectly

· Facts: NJ wants to make sports gambling legal; federal law says states cannot pass laws authorizing sports gambling

· Congress can regulate activity even when state actors are involved (Garcia), but Congress can’t make the states exercise their sovereign authority (anti-commandeering)
· Limitations on State Power
· Default state power = everything not prohibited to them by the Constitution – plenary 
· Pre-emption = if there is a difference between state and federal law and congress had the power to regulate, then federal law wins
· Implied preemption (McCulloch) – 3 types

· Field preemption: Congress gets control over the entire field; states cannot regulate in that field

· Conflict: impossible to comply with both federal and state laws

· Frustration of purpose: what state wants gets in the way of what Congress wants

· Express preemption (Gibbons v Ogden)

· Silkwood v Kerr-McGee Corp: federal law re: nuclear safety regulations did not preempt state provision entitling tort damages

· Prigg v PA: field preemption prohibits states from regulating in the realm of slavery

SEPARATION OF POWERS

· Judicial Power
· Power and responsibility to say what the law is

· Cases and controversies – standing 

· Lujan v Defenders of Wildlife: to have standing, plaintiff must have 3 things:
· 1) Injury in fact – actual or imminent, concrete & particularized (WHO)
· 2) Causal connection between π’s injury and ∆’s conduct (WHO)
· 3) Redressability – possibility that injury will be redressed by a favorable decision – court can fix the problem (WHAT)
· Must be ripe and cannot be moot (can’t be too early or too late) (WHEN)
· Spokeo v Robins: real/concrete/particularized harm = personal and individualized effect, tangible or intangible
· Justiciability = subject to judicial resolution, power not to decide when:
· Textual commitment to coordinate branch (solo power for one branch)
· Lack of judicially manageable standards

· Legislative Power and The Executive

· Art 1 § 1: Congress has the power to legislate – make laws that are executed by agencies on categories of people
· Marshall Field v Clark: Congress cannot delegate legislative power to the president

· Facts: Congress passes law creating tariffs on items coming from other countries, POTUS uses discretion to decide to whom and how much

· Whitman v American Trucking Association: Congress must lay down an “intelligible principle” for a delagatee to use in making decisions
· Facts: Congress passed Clean Air Act that gave EPA power to make and enforce certain rules re: air pollutants

· Nondelegation Doctrine

· Legislature cannot delegate legislative power ( Executive (mostly theoretical)
· Is there an intelligible principle guiding executive action? (super broad)
· Legislative Veto

· Legislative veto = escape clause for when legislature has given executive too much control

· INS v Chadha: once Congress has delegated a power, they must amend the statute to get it back; legislative vetoes are dunzo

· Recognizes formality of presentment
· Line-Item Veto

· Clinton v NY: no line-item vetoes, but POTUS can still selectively enforce statutes
· Facts: Congress passes Line Item Veto Act, POTUS uses it and NY doesn’t get money it is due

· Difference between permanently changing a law and deciding not to enforce it

· POTUS can always ask Congress to change a law before vetoing or signing it

· Recognizes formality of bicameralism
· Executive Power and The Legislature
· Art 2 § 3: POTUS shall take care that laws be faithfully executed
· Source of most of executive power – POTUS can execute laws that Congress passes

· Other executive powers do not need congressional approval – they are constitutionally enumerated

· Youngstown Sheet & Tube v Sawyer: 3 zones of executive power (Jackson concurrence)
· Congress has authorized executive action – POTUS is at max power

· Congress is silent on executive action (zone of twilight) – concurrent authority or uncertain distribution of power
· Concurrent authority = areas where both congress and executive has powers (war powers)

· If domestic affairs – more restrictive on executive power

· If foreign affairs – more latitude for executive power

· Congress prohibits executive action – POTUS is at min power

· Facts: POTUS took over steel mills after a strike was announced

· Dames & Moore v Regan: Zone 2 + foreign affairs = POTUS has the power

· Facts: POTUS creates Iranian Claims Tribunal and moves all claims to do with Iran there

· Zivotofsky v Kerry: Congress cannot force executive to do something that is against an enumerated executive power (power comes from Constitution)

· Facts: Congress would allow citizens born in Jerusalem to put Israel on their passports, but POTUS has not recognized Jerusalem as Israel

· Recognition power rests solely with Executive (comes from receiving clause), but POTUS does not have sole power to conduct international relations

· In the tussle over power:

· 1) Look to Congressional enumerated powers

· 2) Look to Executive enumerated powers

· Congress allows? Take care clause = POTUS max power

· Congress prohibits? Congress cannot mess with an enumerated executive power

· Congress is silent? No direct executive prohibition

· Domestic affairs? Exec action likely unconstitutional

· Foreign affairs? Exec action likely constitutional based on practice and tradition

· Art 2 § 2 Cl 2: POTUS has power to nominate…and appoint ambassadors…and all other officers of the United States
· 2 categories of officials:

· Principal: ambassadors, judges, ministers, etc (appointed by POTUS and confirmed by senate)

· Inferior: everyone else

· Congress can change the rules re: whether inferior officers need to be confirmed or not

· Constitution does not explicitly design power of removal outside of impeachment
· Morrison v Olson: principal officers can be fired at pleasure of POTUS; inferior officers can be protected by Congress (EX: only removed for good cause)
· Facts: Morrison appointed as special prosecutor by court and can only be fired for good cause, POTUS tries to fire

· Analysis:

· Is one branch enlarging its own power at the expense of another?

· Is one branch usurping the power of another?

· Executive Power and The Judiciary

· Immunity v Privilege

· Immunity = cannot sue me at all for this type of claim

· Privilege = cannot get access to this evidence

· Executive privilege = deliberative process privilege – protects ability to be candid with POTUS

· US v Nixon: certain evidence may be subject to executive privilege, but here criminal prosecution > executive privilege
· Watergate tapes subpoenaed in criminal trial where POTUS = unindicted co-conspirator
· Can’t indict a sitting president

· Nixon v Fitzgerald: POTUS is immune from suit for damages for conduct in his official capacity, no matter when the suit is brought – absolute immunity
· Facts: Air Force dude fired for testifying to Congress

· Clinton v Jones: POTUS can be subject to civil suit while in office for actions taken before being elected POTUS
· Facts: Clinton sued for sexual harassment

· Trump v Vance: cannot assert executive privilege or absolute immunity vicariously
· Facts: 3rd party company subpoenaed for records pertaining to POTUS in investigation POTUS is not a party to

· Impeachment

· Constitutional process to remove POTUS and certain other officials
· 1) House impeaches – determines likelihood of high crime or misdemeanor

· 2) Senate tries case

· Nixon v US: SCOTUS has no power to decide whether impeachment was properly conducted; that is a power held only by the senate – not a justiciable question
· Facts: judge impeached, only senate committee heard evidence before whole senate got transcript and voted on impeachment

INDIVIDUAL RIGHTS
EQUAL PROTECTION
· Amend 14 § 1: No state shall…deny to any person within its jurisdiction the equal protection of the laws
· Basic principle: government must treat similarly situation people in a similar fashion – discriminatory law must have:

· Legitimate ends – good reason to treat people differently 

· Legitimate means – difference in treatment related to reason for classification

· Analysis:
· 1) Who is being treated differently from whom? (classification)

· 2) Is there a facial classification or some other indicia of discriminatory intent? (intent to distinguish among groups)

· Default = rational basis review
· Presume constitutionality of statutory discrimination 
· 1) Legitimate state interest
· 2) Statute has rational relationship to LSI
· New Orleans v Dukes: do not need an actual rational basis as long as there is a theoretical rational basis – under/overinclusive is okay

· Facts: NOLA ban on pushcarts – economic class

· Footnote 4 Carolene Products: 
· If law applies to discrete and insular minority then will look closer than rational basis; may not be able to take advantage of political process

· Strict Scrutiny

· Presume action is impermissible

· 1) Compelling state interest
· 2) Statute is narrowly tailored to CSI (necessary)
· Classifications based on Race
· Strauder v WV: states can’t pass laws that discriminate on basis of race
· Facts: blacks prevented from sitting on juries

· Korematsu v US: preventing espionage and sabotage is a compelling state interest and exclusion/express discrimination of Japanese is narrowly tailored to that
· Court deciding legality of order, not morality of order
· Overturned in 2018 officially

· Plessy v Ferguson: separating people in train cars due to race does not inherently mean they are inferior; preserving public peace is a compelling state interest

· Brown v Board: separate but equal is inherently unequal – segregation is not narrowly tailored to a compelling state interest
· States must work to be compliant “with all deliberate speed”

· Cooper v Aaron: no state can nullify SCOTUS order because only SCOTUS can decide what is constitutional
· Facts: AR legislature amends their constitution to not adhere to Brown
· Loving v VA: refines strict scrutiny – must show that statute is necessary to accomplishment of permissible state interest independent of racial discrimination
· “preserving racial integrity” is not a compelling state interest; if it was, statute still not narrowly tailored

· Affirmative Action + Strict Scrutiny
· Richmond v JA Croson: okay to use racial preference to remedy specific discrimination in the past but it must be perfectly tailored
· Facts: ordinance required contractors with city to work with minority-owned businesses; Croson couldn’t and contract was rescinded

· Grutter & Gratz: okay to consider race as admissions factor among many factors; cannot automatically give “points” to racial minorities
· Law school process okay – flexible considerations with substantial weight to diversity

· Undergrad process bad – points awarded for race

· State interest is compelling, issues = tailoring

· Fisher v UT Austin: policy is narrowly tailored to compelling state interest of diversity in education
· Facts: academic and personal indexes (race included) plotted on axis for admission decision

· Parents v Seattle Schools: programs not narrowly tailored to the compelling state interest – didn’t consider race-neutral options
· Facts: districts used race to determine placement of children in particular schools

· Neutral Laws with Disparate Impact
· Yick Wo v Hopkins: when a law is facially neutral but applied in a racially discriminatory way, then it is an equal protection issue potentially subject to strict scrutiny

· Facts: laundromat statute targeting Chinese-owned businesses

· Washington v Davis: to get strict scrutiny, facially neutral laws need discriminatory impact AND discriminatory intent
· Facts: to become police officer, had to pass exam; black applicants passed at a lower rate

· Employment Division v Smith: to get strict scrutiny, must have targeted discrimination, not incidental burden to religious practice
· Facts: Native Americans fired and denied unemployment because of religious use of peyote

· Lukumi Bablu Aye v Hialeah: if ordinance targets religion/religious practice, then it cannot pass strict scrutiny even if it is neutral on its face

· Intermediate Scrutiny
· State action may be suspect

· 1) Important state interest
· 2) Statute is substantially related to ISI

· Classifications based on Gender/Sex
· Frontiero v Richardson: SCOTUS has no idea what to do about classifications based on gender – no consensus or level of scrutiny
· Facts: F wants to add her husband as a dependent on her military benefits

· US v VA: classifications based on gender will get intermediate scrutiny; exclusion of women is not substantially related to the ISI of diversity in educational approaches
· Facts: ladies want to go to VMI

· Sessions v Morales-Santana: cannot base gender classifications on stereotypes
· Facts: children can inherit citizenship from unwed mothers but not unwed fathers

· Okay remedy would be to get rid of preferential treatment of women

· Michael M v Superior Court: applying intermediate scrutiny recognizes that there will be specific and actual differences between men and woman – determines if those can be justifications that hold up
· Facts: CA statute prosecutes men only for statutory rape

· Intermediate scrutiny requires that the ISI be an actual purpose of the statute – differentiate from rational basis review

· Geduldig v Aiello: classification based on pregnancy is not a classification based on sex, simply an incidental burden on women
· Facts: disability could not be based on disability from pregnancy

· Overruled by statute

· Personnel Admin of Massachusetts v Feeney: no intermediate scrutiny without discriminatory intent; intent = more than knowing that outcome might be discriminatory
· Facts: statute made a presumptive preference for male candidates over female candidates for a particular job

· Because of vs in spite of
· Other Classifications
· Mass. Bd. Of Retirement v Murgia: classifications based on age get rational basis review
· Facts: forced retirement of police officers at certain age

· Citizenship/Alienage

· Apply rational basis review to Congressional classifications
· Apply strict scrutiny to states once Congress has admitted you
· Cleburne v Cleburne Living Center: normally would be rational basis review but cannot rely on prejudice and stereotypes alone as a legitimate state interest
· Facts: city wants to ban living center for disabled persons using permit/zoning ordinances

· Romer v Evans: no legitimate state interest when the reason for the law is to injure a particular group – explicit intent supersedes ability to come up with any legitimate state interest
· Facts: CO says counties/cities cannot create claim of discrimination based on sexual orientation

· US v Windsor: finding of discriminatory intent evades the question of level of scrutiny to be applied
· Facts: same-sex widow sues because IRS does not give same tax treatment to same-sex couples as heterosexual couples

· SmithKline Beecham v Abbott Labs: Batson challenge can be based on sexual orientation; Windsor actually applied intermediate scrutiny

· Facts: juror was struck due to sexual orientation

	SCOPE OF RIGHT
	DEGREE OF SCRUTINY
	JUSTIFICATION

	Right not to be treated differently if similar
-Alienage*

-Age

-Default
	Rational Basis Review
	1) Any state interest (does not have to be actual)
2) Rationally related

	
	Rational Basis with Bite
	1) Any state interest (not prejudice and/or stereotypes)
2) Rationally related

	Right not to be treated differently based on:
-Gender

-Sexual orientation?
	Intermediate Scrutiny
	1) Important state interest (must be actual)
2) Substantially related

3) No stereotypes

	Right not to be treated differently based on

-Race (treated worse, classified, expressly favors)
-Alienage*
	Strict Scrutiny
	1) Compelling state interest (must be actual)
2) Narrowly tailored (necessary)


PROCEDURAL DUE PROCESS
· Amend 5: No person shall…be deprived of life, liberty, or property without due process of law
· Applies to fed gov’t – bill of rights

· Amend 14 § 1: No state shall…deprive any person of life, liberty, or property without due process of law
· Applies to states
· Liberty/Property Interest

· Cleveland Bd of Ed v Loudermill: State or federal law can create liberty/property interests that are protected
· Facts: OH law stated that L’s position could only be fired for good cause and L was denied a chance to respond or have a hearing when fired

· Deprivation

· Daniels v Williams: only deprived for purposes of due process review when government intends to take something away
· Facts: prisoner slips and falls because of negligence

· Matthews v Eldridge: fundamental right of due process is notice and opportunity to be heard at a meaningful place in a meaningful manner
· Facts: E’s disability rights terminated after written appeal
· More process could be due depending on situation – balance factors:

· Private interest affected by action

· Risk of erroneous deprivation of private interest

· Burden to government of extra safeguards

· Nelson v CO: state cannot mandate more than minimum needed due process

· Facts: exonerated persons did not get court fees and payments back from state
SUBSTANTIVE DUE PROCESS
· Nontextual Rights

· Amend 9: The enumeration in the constitution of certain rights shall not be construed to deny or disparage others retained by the people.
· Barron v Baltimore: Bill of Rights (Amends 1-8) are only against the federal government
· Facts: B’more diverts water from wharf, killing Barron’s business – not 5A violation

· Privileges and Immunities
· Slaughterhouse Cases: 14A protects only things that are protected due to national government – “privileges and immunities” of the several states are left to the states
· Facts: LA tried to make a state-run slaughterhouse, no 14A protection against that

· 14A Privileges and Immunities – states cannot infringe
· National citizenship
· Right to petition Congress, enter national parks, navigable waters, protected on the high seas

· Right to travel from state to state

· Incorporation

· McDonald v Chicago: 2A right to bear arms = fundamental, cannot be infringed by states

· Fundamental right = deeply rooted in nation’s history and tradition; fundamental to our scheme of ordered liberty

· Cannot be infringed no matter what (substantive due process)

· Selective Incorporation = incorporating bill of rights to states piece-by-piece

· Justice Black argues for total incorporation = all rights in bill of rights are incorporated/fundamental

· Bolling v Sharpe: 5A right includes fundamental right to be treated similarly if similarly situated (reverse incorporation); equal protection also applies to federal government

· Facts: black schoolkids not allowed into segregated schools in DC

· What are Fundamental Rights?
· Lochner Era

· Lochner v NY: right to contract is a fundamental right which cannot be infringed
· Facts: bakers’ rights to work as much as they want, yo

· Upheld by Adkins v Children’s Hospital (hospital doesn’t want to pay nurses’ min wage)

·  Meyer v NB: liberty encompasses things other than the right to physical autonomy and protection from bodily restraint 
· Facts: teachers can teach German to young children

· Pierce v Society of the Sisters: it is a fundamental right for parents to decide how their children are educated

· Facts: OR trying to force kids to attend public schools, not parochial or private schools

· Buck v Bell: SDP = what problem; conduct here is not protected

· Facts: forced sterilization of “feeble-minded” Carrie Buck
· Equal Protection = who problem

· Post-Lochner Shift

· Nebbia v NY: a law cannot be arbitrary, unreasonable, or capricious; the means have to have a real and substantial relation to legitimate ends
· Facts: price-fixing milk

· Big departure from Lochner

· West Coast Hotel v Parrish: courts should not use stare decisis when:
· 1) important question

· 2) many states have similar laws

· 3) 5-4 vote in an earlier case

· 4) new factual conditions
· 5) social controversy
· Facts: essentially the same as Adkins
· Williamson v Lee Optical: analysis for laws that are not infringing fundamental rights = rational basis review
· Facts: statute against anyone but ophthalmologists fitting, replacing new lenses without rx – economic right
· Modern view of substantive due process claims

· Substantive due process basics:

· If no fundamental right? Rational basis review

· Only economic right to not get rational basis = BMW v Gore: right to receive fair warning of penalty you can receive for a particular course of conduct

· Law rationally related to any legitimate state interest

· If fundamental right? Strict scrutiny

· Legislature can still interfere if it meets strict scrutiny

· Law narrowly tailored (necessary) to compelling state interest

· Court cannot settle on a limiting principle for fundamental rights:

· Specificity 

· Penumbras

· History and tradition

· Popular consensus

· Finding Fundamental Rights 
· Zablocki v Redhail: only government policies/laws that substantially infringe on a fundamental right trigger strict scrutiny – direct, substantial, and meaningful interference
· Facts: WI required people to pay child support before they could get remarried; not constitutional
· Procreation/Contraception

· Skinner v OK: procreation is a fundamental right
· Facts: habitual offenders can be sterilized – equal protection case in words only; actually using substantive due process

· Griswold v CT: right to privacy is a fundamental right – includes contraception decisions
· Facts: no birth control for married couples
· Where does right to privacy come from? Penumbras of bill of rights

· Fundamental rights are beyond the zone of the legislature but because they are not written down they are hard to define

· More Typical FR Cases

· Michael H v Gerald D: right to deny parental rights to husband of mother is not fundamental
· Fundamental rights have been traditionally and historically protected against government interference, this has not been

· WA v Glucksberg: assisted suicide is not a fundamental right

· More commonly rights are not fundamental; cases finding fundamental rights are the exception to the rule
· Abortion
· Roe v Wade: possible to regulate a fundamental right (here = personal privacy) with compelling state interest and narrow tailoring
· Trimester framework:

· 1) no regulation allowed

· 2) regulation okay to preserve maternal health

· 3) regulation okay to preserve potential life except when necessary for health of mother – total ban okay

· Planned Parenthood v Casey: can decline stare decisis with analysis of factors:

· 1) decision unworkable? (new facts)
· 2) substantial reliance on prior decision?

· 3) undermined by other decisions?

· 4) strong social controversy?

· No more trimester framework, instead:

· Pre-viability: no total bans, but can regulate without “undue burden” – compelling interest cannot meet strict scrutiny
· Undue burden = substantial interference

· Post-viability: state can regulate, including total ban – compelling interest becomes sufficient 
· Only restriction struck down = spousal consent

· Whole Women’s Health v Hellerstedt: admitting privileges and surgical suite = undue burden/substantial interference with fundamental right – not narrowly tailored enough 

· Sexual Intimacy/Marriage
· Bowers v Hardwick: no fundamental right; statute meets rational basis
· Facts: statute prohibits oral or anal sex

· Lawrence v TX: overturns Bowers; no real definition of right, but it’s fundamental – activity is protected no matter who it is applied to
· Loving v VA: right to get married is fundamental without restrictions on race
· Can still restrict marriage to minors, etc because it will pass strict scrutiny

· Obergefell v Hodges: fundamental right to marriage includes same-sex marriage
· Applying evolving consensus and emerging awareness – it has always been fundamental but now we see it

· Intersection of EP+SDP

· MLB v SLJ: if the state doesn’t have to provide something, but it does, it must do so equally or face heightened scrutiny

· Applies to important benefits: marriage, public education (for undocumented kids), voting rights, right to appeal termination of parental rights

CONGRESSIONAL REMEDIES FOR CONSTITUTIONAL VIOLATIONS
· State Action Doctrine = only government action can constitute a violation of the Constitution
· Some private entities may be treated as government because they are standing in the place of government

· Individuals cannot violate the Constitution through discrimination unless they are a government official

· Biggest exception = 13A

· Civil Rights Cases: attempts to end segregation cannot find their justification in the 13A or 14A – 1875 rights are of a different character than in the 1866 act

· 13A gives authority to enforce the amendment by appropriate legislation to abolish badges and incidents of slavery
· Jones v Alfred H Mayer: congress can remedy state discrimination but not private discrimination
· Facts: inability to own house because of race = a badge/incident of slavery; can regulate with 13A
· 14A could not have been a justification in this case – private actors

· 42 USC 1983 = COA for government constitutional violations
· City of Boerne v Flores: RFRA is not a constitutional exercise of congressional power as against the states, only applicable to federal government
· Facts: church wants to expand building, ordinance prevents expansion

· When enforcing 14A, congress can go beyond general power to deter or remedy violations as long as the means are congruent and proportional to the injury
· To prevent intentional discrimination, cannot prohibit conduct with incidental burden – must fit actual violation and be legislating in the same zone

· US v Morrison: 14A cannot touch private discrimination/conduct; can only deter and remedy state violations

· Law is not congruent and proportional to constitutional harm

· Facts: Violence Against Women Act
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