1. Due Process
a. FRCP Rule 1: Scope and Purpose
i. “These rules govern the procedure in all civil actions and proceedings in the United States district courts, except as stated in Rule 81. They should be construed administered, and employed by the court and the parties to secure the just, speedy, and inexpensive determination of every action and proceeding.”
ii. This is the introductory rule to the rules of federal procedure
iii. The second sentence is key for due process
1. Just, speedy, and fair acts of civil cases
2. Basically, we wrote these rules to reflect due process
b. Two amendments for due process
i. 5th amendment due process limits federal government
ii. 14th amendment due process limits state and local government
c. Aspects of due process
i. Liberty and property in due process
ii. The government acts or threatens action infringing on one of these rights, and that triggers a possible violation of due process
iii. This action could be infringing on a person’s liberty or property interest
d. Due Process benchmarks
i. Hearings, pre deposition, and notice
e. What process is due? How do we decide?
i. How significant is the loss is a good way to determine this. Look at the interest.
ii. Cost to the government is also a consideration
iii. Evaluation of the process
1. Death penalty cases vs. losing $50
f. Random thoughts
i. Our constitution is built on due process
ii. Someone is entitled to notice and being heard
iii. Due process is not rigid
1. This stuff will paint the whole course
g. Matthews v. Eldridge: Reading
i. Mathews v. Eldridge: Scope of due process is flexible. Pre-deprivation of Disabilty benefits, notified by letter of decision, given chance to respond w/ more evidence, and did not seek reconsideration within six months. Argued he should be given right to pre-deprivation hearing.
1. Interest at stake – degree of deprivation and consequences
2. How effective is current system? How reliably correct?
3. Benefit of additional procedures?
4. Financial & administrative cost – to society relative to interest
ii. Have to consider three distinct factors to decide on due process (Mathews formula)
1. The private interest that will be affected by the official action
2. The risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards
3. The Government’s interest
iii. Due process is flexible and calls for such procedural protections as the particular situation demands
iv. Because of the potential sources of temporary income E could have found before the post termination hearing, there is less reason here than in Goldberg to depart from the ordinary principle that something less than an evidentiary hearing is sufficient prior to adverse administrative action
v. The potential value of an evidentiary hearing is substantially less, than in Goldberg, given the extensive process that government goes through to determine if someone should keep their benefits
vi. There would be substantial costs to the public if pre termination hearings were allowed to happen
vii. The decision from the Court of Appeals was reversed
h. Matthews v. Eldridge: Class
i. This case focuses on the idea of due process and law of due process
1. These are two different things
2. The idea of due process is at the heart of the justice system
3. The idea is: justice, efficiency, and fairness
ii. Does due process, using the 5th amendment, entail E to the pre-termination hearing?
iii. E sues Matthews in USDC of W.D.VA
iv. E initially wins, but M appeals to the court of appeals for the 4th circuit
v. M seeks review in the SC after losing again
vi. M is the petitioner and E is the respondent
vii. Government benefits, or entitlements, are considered property. That is why this case involves due process
viii. Matthew’s Balancing Formula - this is the most important part of the case
1. Have to balance the private interest, risk of deprivation & probable value of additional procedure, and the public interest
ix. The idea of due process permeates are justice system; the law of due process is in this case.
x. The ruling in this case doesn’t mean that a person on disability doesn’t always get a termination hearing
1. Everything is case to case
xi. The Matthew’s balancing formula is the important part to take away from this case
1. You have to weigh things in making the decision
2. The purpose of the formula is that you have to figure out what due process is needed based on the specific facts
xii. Baseline due process
1. Notice/right to be heard and a neutral magistrate
xiii. Due process is there to reign in arbitrary power
i. Mullane v. Central Hanover Bank & Trust Co.: Reading
i. Mullane v. Hanover: Common trust fund petitioned for settlement and only notice they gave was in a local newspaper – trust beneficiaries (many not local) had previously received mail from the company. Settlement means no members can sue for anything that occurred before settling the account. Court holds that notice attempts must be reasonably certain to notify those affected by the action. Where conditions do not reasonably permit, the form chosen should not be substantially less likely to bring notice than others.
1. A person whose life, liberty, or property is going to be deprived is entitled to timely notice and hearing before impartial magistrate.
ii. Cases very, therefore the due process right to notice will vary from case to case
iii. In 1946 Central Hanover Bank and Trust Company (CHBTC) created a common trust fund in accordance with New York Banking Law. In 1947, CHBTC petitioned the Surrogate’s Court for settlement of its first account as common trustee. There were 113 trusts involved. Some of the people lived in NY, others resided out of the state. The only notice given to the beneficiaries of the trust was by publication in a local newspaper once a week for four successive weeks. At the time the first investment in the common fund was made, CHBTC notified by mail each person whose name and address were known; not all names and addresses of beneficiaries were known though. An appellant was appointed special guardian and attorney for the beneficiaries. Appellant, Mullane, objected that notice and the statutory provision for notice to beneficiaries were inadequate to afford due process under the 14th Amendment.
iv. The big issue was whether posting in the newspaper a sufficient notice for the beneficiaries of the trust, or was their due process right to notice under the 14th amendment infringed on?
v. New York Surrogate Court overruled P’s objection. The Court of Appeals and State of New York both affirmed that decision. Mullane then appealed to the SC, who heard the case.  
vi. The Court concluded that the notice of judicial settlement of accounts required by the New York Banking Law is incompatible with the requirements of the 14th Amendment as a basis for adjudication depriving known persons whose whereabouts are also known for substantial property rights.
vii. The defendant argued that the lack of notice deprived the beneficiaries of their property. It did not allow them the opportunity to answer for negligent or illegal impairments of their interests. Also, the money in their trust was being used to pay someone to represent them in their names but without their knowledge, who may put up a fruitless attempt.
viii. Individual interest sought to be protected by the 14th amendment must be balanced with the interest of the State.
ix. The right to be heard has little reality or worth unless one is informed that the matter is pending and can choose for himself whether to appear or default, acquiesce or contest
x. Notice that is reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections, must be given. 
xi. The chance of the beneficiaries seeing the notice was hindered because the people’s names were not even listed in the newspaper
xii. The publication in the newspaper was sufficient for the person’s unknown, since any other option would be just as unlikely to be successful.
xiii. However, since there were known addresses and names, there was no reason for the D to not make a serious effort to inform those people personally, or at least by ordinary mail
xiv. Being able to inform at least some of the people would allow the interests of all the beneficiaries to be safeguarded
xv. Judgement was reversed and the cause remanded for further proceedings not inconsistent with the Court’s opinion
j. Mullane v. Central Hanover Bank & Trust Co.: Class
i. This is a 14th amendment case because it is state limitations
ii. Starts in the surrogate court of NY (now called their SC), went to the NY CA, and then eventually to the SC
iii. Big issue is whether the due process law is satisfied by the notice in this case
iv. Trust - a relationship that gives one person the legal authority and obligation to manage a property
v. For a trust, you have to periodically go in to court and have them check in on how you are doing
vi. Once the court certifies the trust after hearing, the beneficiaries don’t have a right to send the trustees anymore
vii. Mullane appeals that the notice wasn’t adequate
viii. The notice failed to comply with due process
ix. This opinion was written by Justice Jackson, who Ides thinks writes very well
x. Remembering that things need to be decided as to what is appropriate to the nature of the specific case is huge 
xi. Two ways property was deprived in this case
1. Lack of filing suit
2. That they have to pay Mullane money
xii. Reasonable effort is needed
1. Jackson uses the word reasonable a ton in his opinion
xiii. Don't have to choose the best method, but have to choose one that is reasonable to work
xiv. There were three groups in this case
1. People whose whereabouts were known
a. Mailing would have worked better since they knew their addresses
2. People whose whereabouts are unknown
a. Publication is fine because no other type of notice would have worked
3. Future beneficiaries
xv. More reasonable notices may not have reached everybody, but at least some of the notices would have reached some people
1. And those people could object for the rest of the people
xvi. Reasonable given the circumstances - at the core of civil procedure
k. Comparing Mullane & Matthews
i. Both are about property and justice
ii. Both cases are argued under the specific facts of their specific cases
iii. The court filing the judgment is what infringes on the due process
iv. Need government infringement for violation of due process
2. Class Actions
a. What is a class action?
i. A representative lawsuit, where a group of similarly situated persons interest is formally represented by one or more named plaintiffs
ii. In a class action, all members of the class are bound
1. Have to make sure every member is given due process
iii. Class actions are defined by the kind of relief the class is seeking
iv. When a group of people join together either as Ps or Ds in a suit 
v. One or more named Ps represent themselves & a group of people
vi. The group is all similarly situated people
vii. It is a representative lawsuit
viii. Class actions are a pragmatic alternative to normal rules of joinder (filing multiple claims/multiple parties) – promotes efficiency and justice
ix. Commonality in law/fact/issue
x. Requires adequate representation of interests
xi. Representative lawsuit – plaintiff formally represents a larger group of similarly situated people.
xii. Binding on all members of the class.
xiii. Person who formally represents must adequately represent the interests of all class members.
b. Types of class actions:
i. Prejudicial risk 23(b)(1)
ii. Class seeking injunctive or declaratory relief (i.e. civil rights action) 23(b)(2)
iii. Common issue is predominant, class action is superior to other actions (money damages) 23(b)(3)
c. Notice is only mandatory in some cases.
d. To file a class action:
i. File a complaint, indicate a desire to be a class
ii. Define the scope of your class
iii. Do some discovery with the defense
iv. Precertification discovery to figure out how big your class is
1. Trying to address the questions of numerosity, commonality, typicality, and adequacy
v. File request (motion to certify)
vi. Hearing, introduce evidence for proof: prove that in the interest of due process, class action is the best way to proceed
vii. Establish rule 23(b) class
viii. Once certified, immediately appoint counsel (experienced, well-funded attorney)
e. FRCP Rule 23: Class Actions
i. 23(a) -  Prerequisites: one or more members of a class may sue or be sued as representative parties on behalf of all members only if (burden to establish is on the class trying to get approved)
1. Numerosity
a. The class is so numerous that joinder of all members is impracticable
b. This is a reflection of due process
i. Fairness & joinder
ii. Given the numbers, would a class action be an efficient & fair way to do the lawsuit
2. Commonality
a. There are questions of law or fact common to the class
b. Common or shared interests, with a common goal
3. Typicality
a. The claims or defenses of the representative parties are typical of the claims or defense of the class
b. The named plaintiff is representative
c. Does the class representative have a more pressing side interest?
4. Adequacy
a. The representative parties will fairly and adequately protect the interests of the class
b. The named plaintiffs have to have the incentive to litigate the case, and would adequately do it
ii. 23(b) - Types of Class Actions: a class action may be maintained if Rule 23(a) is satisfied and if
1. Prosecuting separate actions by or against individual class members would create a risk of:
a. Inconsistent or varying adjudications with respect to individual class members that would establish incompatible standards of conduct for the party opposing the class
i. This protects potential harm to the party that is defending
ii. Worried about inconsistent judgments & rulings
iii. (A) inconsistent or varying adjudications… incompatible standards of conduct for the party of opposing class
b. Adjudications with respect to individual class members that, as a practical matter, would be dispositive of the interests of the other members not parties to the individual adjudications or would substantially impair or impede their ability to protect their interests
i. This protects potential class members from harm
ii. Typically only see this with limited fund cases
iii. B) adjudications that, as a practical matter, would be dispositive of the interests of other members not parties to the individual adjudications or would impair/impede their ability to protect their interests.
2. The party opposing the class has acted or refused to act on grounds that apply generally to the class, so that final injunctive relief or corresponding declaratory relief is appropriate respecting the class as a whole
a. This is for class wide injunctive relief
b. Think of a suit such as suing on behalf of all women or on behalf of a whole race
c. 2) Party opposing class has acted or refused to act on grounds that apply generally, final injunctive or declaratory relief is appropriate respecting class as whole (commonly civil rights actions, etc.)
3. The court finds that the questions of law or fact common to class members predominate over any questions affecting only individual members, and that a class action is superior to other available methods for fairly and efficiently adjudicating the controversy. The matters pertinent to these findings include:
a. The class members’ interests in individually controlling the prosecution or defense of separate actions
b. The extent and nature of any litigation concerning the controversy already begun by or against class members
c. The desirability or undesirability of concentrating the litigation of the claims in the particular forum
d. The likely difficulties in managing a class action
i. Designed specifically for class actions for money damages
ii. Only one that specifically mentions needing to give notice
iii. Rule 23(f) - Appeals
1. Rule 23(f) allows appeals courts to permit appeal of certification orders (discretionary, assigned to a panel) – en banc court affirms. A petition for certiorari (cert) – Supreme court decides to hear a case (if 4/9 justices want to hear it)
2. A court of appeals may permit an appeal from an order granting or denying class-action certification under this rule, but not from an order under rule 23(e)(1)
3. A party must file a petition for permission to appeal with the circuit clerk within 14 days after the order is entered, or with 45 days after the order is entered if any party is the US, a US agency, or a US officer or employee sued for an act or omission occurring in connection with duties performed on the US’ behalf
4. An appeal does not stay proceedings in the district court unless the district judge or the court of appeals so orders
iv. -Subclasses: (c)(5) may divide classes into subclasses to address more individualized matters (i.e. club swim team, lacrosse team, etc. all file class action to get full athletic status with college and need subclasses to address their individualized needs)
f. Hansberry v. Lee - Justice Stone wrote this opinion (IDES LIKES STONE)
i. THIS CASE IS VERY IMPORTANT
ii. Rules 2-4 of Rule 23 really sound like the problems that are raised in Hansberry
iii. Plaintiff landowners seeking enforcement of racially restrictive covenant, plaintiff argues they were already part of class from prior case (Burke) and it is res judicata. However, divergent interests negates adequate representation; defendants could not be in a class so clearly opposed to their own interests.
iv. Group of landowners got together and tried to create a mutually binding contract that they wouldn’t sell land to non-caucasions
1. The covenant would not be enacted unless 95% of the owners agreed
v. There was a previous case that had an impact on this case: Burke v. Kleiman
1. Another case that sought to enforce the covenant mentioned above
2. The parties stipulated that 95% of the owners signed the covenant
3. Was upheld
vi. Runs with the land
1. Even if land is sold, the subsequent owners have to enforce the agreement mentioned above
vii. The Hansberry’s raise a defense
1. They claim that 95% of the owners didn’t sign the covenant, so it is not enforceable
viii. Lee responds that this issue had already been decided, res judicata, by the Burke case
1. Lee says the owners sued in a representative way in the Burke case, and the new owners were bound by that case
ix. Hansberry’s say that the Burke judgement was not binding on them because it was not representative
1. By not letting them litigate, they are infringing on their due process
x. The Hansberrys weren’t part of the Burke suit
1. They weren’t given notice, didn’t participate, and couldn’t be heard.
xi. In Burke, the class was the landowners who wanted to enforce the covenant
xii. The purpose of a class suit is a common issue with a common goal
1. At a bare minimum, people need to be adequately represented
xiii. Due process applies to class actions
xiv. Even if a prior case was wrong, it is binding - res judicata
g. Phillips Petroleum v. Shutts
i. A money-damages action involving plaintiffs from all over, adjudicated in Kansas. Can Kansas have jurisdiction to decide the case for all? Yes. However, Kansas cannot apply Kansas law to each of them unless they have certain minimum contacts with the state. As long as all are afforded the protections of adequate notice, opportunity to appear, opt-out opportunity, and adequate representation, Kansas court has jurisdiction but cannot apply solely Kansas law.
ii. Shutts - leased land from PP for gas
1. Shutts claimed PP was late on their payments
2. Shutts was entitled to royalties
iii. Shutts sues as a class action on behalf of a class of about 33,000 lesors
iv. PP is a Delaware corporation, with its principal place of business in Oklahoma
1. Corporations are artificial people created by the law, and are considered to have two places of citizenship
a. Where they were incorporated and where their business is
v. The suit is filed in Kansas court and notice was given to members
1. Said they can appear, be represented, or opt out (some people did opt out)
2. 28,000 people ended up being represented
vi. 4 issues in the case
1. Should Phillips have notice to object to the notice?
a. Standing - is this the right person to bring this claim
b. PP should have the right to challenge any part or aspect of the suit
2. Does Kansas state court have jurisdiction over people not in Kansas?
a. Minimum contacts test
i. Insists that an out of state D has enough contact with the state so that it is fair that they are in court there
b. Court rules that this applies to only the defendants, not the plaintiffs, so doesn’t apply here
c. For class actions, members of the class don’t have to actually show up, just the plaintiff representatives
3. Was the notice of opt-out sufficient, or did they need an opt-in part?
a. Court says opt-out is all they need
b. It is necessary and sufficient to have an opt out in a money damages claim
4. Was applying Kansas law to this dispute appropriate?
a. Choice of law - important
i. Just because a suit is filed in California doesn’t mean that California law will apply
ii. There can be a suit in California, but if the accident happened in Nevada - Nevada law will apply
iii. Kansas court misapplied the law, can’t impute Kansas law on every contract
1. Have to apply the law where the contract applied
2. This really hampered the class action
3. Removes the commonality factor
h. Chandler v. Southwest Jeep-Eagle, Inc.
i. A great example of a trial court applying Rule 23(a) correctly
ii. Alleged misrepresentation and unfair/deceptive practices when dealership sells warranty, citing as “amounts paid to others for you” when they’re really pocketing piece of that instead of sending to Chrysler. Numerosity satisfied though over 40 here. Small claim size, and widely scattered class members make it impracticable for joinder. Standard contracts used in these cases, so commonality satisfied. Typicality, again, all subject to the same standard practice so claims will be typical for each class member. Adequacy – lawyer is good.
iii. No real precedential value because it is from the Illinois district court
iv. They do well with the numerosity analysis
v. Commonality
1. Common nucleus of related fact
2. The claims themselves are the same
3. Gotta be more than the same basic story
i. Robidoux v. Celani
i. This was a very user friendly court opinion to class actions
ii. Vermont public assistance recipients (ANFC, Food Stamps, Fuel Assistance) file for injunction (23(b)(2)) due to delays in application processing (30 day limit to process). Fluid class due to the fact that while adjudication procedures are happening some members may have their applications processed. INTRANSITORY DOCTRINE: receiving benefits did not render moot – nature of controversy is too short to be resolved in court before resolved in life. Can simply pull out original class members and name new class representatives. Will need a sub-class for the fuel assistance program because named plaintiffs did not, in fact, receive this benefit.
iii. Filed in the US DC of Vermont
iv. Intervening (Rule 24)
1. Parties can intervene in a case
v. In this case, Rock & Beving saw this case and thought they could be plaintiffs
vi. Their complaint was that their aid from the state aid programs were being delayed
1. The programs were partly being funded by federal government
vii. Section 1983 claim - the most litigated claim in the US
1. Creates a cause of action for arguing federal rights that have been violated by a state
viii. The class in this case was fluid
1. Included future people whose benefits get delayed
ix. Was a (b)(2) class
1. These classes are commonly fluid
x. If you are only seeking an injunction is is a (b)(2) class, not a (b)(3) class
xi. The DC erred by holding the Ps to the standard of “impossibility” for numerosity instead of impracticability
xii. The appeals court said the class satisfied the requirement of numerosity
1. The context of the numbers are important for this requirement
xiii. During the lawsuit, the named plaintiffs all got retroactive benefits
1. Ds tried to argue the claim was therefore moot
a. Moot = a claim that was once live that is no longer valid (law or facts have changed)
2. However, even if the named Ps cases were moot, the rest of the class’ case was not moot
a. But the Ps case still not moot
xiv. For the fuel assistance, they held off on grouping it in with the other two programs because they had not applied yet to the program
1. The court suggested they create a subclass of people that have applied to that program
2. DC not bound by how the Ps defined the class
a. The DC can change it by making it bigger, smaller, etc…
j. Wal-Mart v. Dukes (Part 1) - a pretty landmark case, and a Scalia opinion
i. What we get about commonality from this case is huge, and doesn’t counter anything from Hansberry
1. “Shared interest in a common issue” - Hansberry
2. “Common question that will drive the regulation of a case” - Walmart
a. We need a common question that drives us to a common answer -> this is the core of commonality
i. The dissent doesn't even disagree with this part
ii. Ides agrees with this definition
1. Ides does find Scalia’s application of the rule problematic
b. But how Scalia applies this rule is a problem
i. He misses the common question, loads the dice for Walmart, and evaluates the merits to see if they would win the case when he should have been focusing on certifying
ii. Attempt to certify class of 1.5M people for alleged gender discrimination as result of discretionary promotion/hiring policy in which wal-mart places full discretion in hands of managers to give raises/promotions. Title VII civil rights claim. In alleging Wal-Mart as a WHOLE engages in a pattern or practice of discrimination – is it SOP? The contention must be capable of class-wide resolution; therefore, common questions are not sufficient, but rather the ability to generate common answers apt to drive the resolution of the litigation. If there is a common culture from the top that enables discrimination, presumption will be created that Wal-Mart will have to rebut. Scalia claims plaintiffs have to prove this commonality – essentially telling them they have to prove their claim in order to certify (judging based on the merits before a class is even certified)
iii. The named Plaintiffs were three women who worked for Walmart
1. They sought to represent a class of women who were employed by Walmart from 1998 going forward
iv. The Defendant is Walmart
v. The claim
1. There was a male dominated corporate culture, and a system of discretion with the store managers that lead to gender discrimination
vi. The right of action
1. A violation of Title VII of the Civil Rights Act (a federal statute)
a. Prohibits covered employers from discriminating on the basis of race, sex, etc…
vii. Because the claim is with Title VII, which is a federal statute, they are in Federal Court
viii. The district court certifies the class; the 9th circuit heard the case on appeal, and also certified
ix. Rule 23(f) - rule that allows you to ask permission to appeal on certification for class suits
1. Different because it allows you to appeal before a final decision has been made
x. At the macro level, there is universal agreement about how you certify a class
1. Its at the micro level that issues come in
xi. Class actions are an exception from our base line rule that people bring a suit themselves
1. Class actions are where someone brings the suit for another person
2. Because this is an exception, Scalia takes a real methodical approach
xii. Footnote 5 from case -> It’s like the Hansberry case
1. It’s really all about adequacy of representation
2. Ides likes this footnote
3. “We have previously stated in this context that the commonality and typicality requirements of Rule 23(a) tend to merge. Both serve as guideposts for determining whether under the particular circumstances maintenance of a class action is economical and whether the named plaintiff’s claim and the class claims are so interrelated that the interests of the class members will be fairly and adequately protected in their absence. Those requirements therefore also tend to merge with the adequacy-of-representation requirement, although the latter requirement also raises concerns about the competency of class counsel and conflicts of interest”
xiii. The commonality requirement was the focus of Scalia’s opinion
xiv. Commonality needs to be a question that drives the resolution of the case
1. What is the question that brings us together that drives the dispute
2. Ides really agrees with this part
xv. If the common question doesn’t drive the dispute, why are we doing this?
1. Class actions are an exception, they are special
xvi. What is the core question that drives class action?
xvii. Commonality also has to have a common answer for Sclaia
1. If you have a common question that is answered differently, do you really have a class action?
xviii. Lawyers in this case might have been thinking too big (bring down Walmart!)
1. Might have been better served with smaller subclasses
xix. We need a common question that drives us to a common answer -> this is the core of commonality
1. The dissent doesn't even disagree with this part
2. Ides agrees with this definition
a. Ides does find Scalia’s application of the rule problematic
xx. The common question in this case was “why was I disfavored”
1. Inherent in this is that 1.5 million people can’t have been disfavored in the same way
xxi. Did the male dominated culture at Walmart, coupled with the promotion/pay discretionary power, lead to discrimination on gender?
1. Would this benefit the whole class? Yes
xxii. Scalia slides into looking at evidence of corporate culture
1. Basically throws out all the evidence presented by the Ps
xxiii. Scalia decides the case on the merits, and tramples on the Ps case
1. He thinks the argument of a male dominant culture is not correct based on the evidence, and tramples the evidence on this
2. The case doesn't become about certifying the class, it becomes about if they will win
3. They shouldn’t have to prove that they will win while getting certification
4. This is the part of the opinion that makes class certification harder going forward, and Ides disagrees with this part
xxiv. Scalia misses the common question
1. The question he poses loaded the dice for Walmart
2. Scalia looks at the merits and whether they could actually prove their case when certifying the class
a. Not supposed to go to the merits when certifying
b. We look at the merits to see if there are common merits -> not if the merits are enough to win
k. Random thoughts on Class Actions
i. Commonality and typicality really merge into one requirement, although for the sake of certifying a class we have to think of them as separate
ii. When it all comes down to it, adequacy of representation is the core of certifying
1. “We have previously stated in this context that the commonality and typicality requirements of Rule 23(a) tend to merge. Both serve as guideposts for determining whether under the particular circumstances maintenance of a class action is economical and whether the named plaintiff’s claim and the class claims are so interrelated that the interests of the class members will be fairly and adequately protected in their absence. Those requirements therefore also tend to merge with the adequacy-of-representation requirement, although the latter requirement also raises concerns about the competency of class counsel and conflicts of interest”
l. Satisfying rule 23(b)(1), (2), or (3)
i. A class needs to qualify under one of the three types of class actions recognized by Rule 23(b)
ii. (b)(3) actions are predominantly for money damages
1. There are special provisions requiring that class members be given notice and a right to opt of these classes
2. Class members may have the ability and the incentive to litigate such claims with their own lawyers in a forum of their own choosing
iii. (b)(1) and (b)(2) suits are sometimes described as being mandatory class actions, in contrast to (b)(3) actions in which each member’s participation is ultimately voluntary on his or her part
m. Rule 23(b)(1)(A) and (B)
i. Actions will qualify under these rules if separate lawsuits by individual members could prejudice the party opposing the class or harm other class members
n. Boggs v. Divested Atomic Corp, Federal District Court, Ohio, 1991
i. 23(b)(1)(A) case
ii. Seek class of all persons who live, rent, or own property within 6 miles of gaseous diffusion plant, which has exposed them to radioactive and hazardous wastes. Action for emotional distress, diminution in value of their real property, medical monitoring, and injunctive relief. As opposed to Dukes – merits not taken into account here. The class is certified because the common questions and typicality are satisfied – similar claims and a single course of conduct identical for each of the plaintiffs calls for efficiency through collective adjudication. They have arguments for all 3 types of 23(b) classes – court rules opt-out would create incompatible judgments, creates mandatory (b)(1)(A) class.
iii. Filed in DC in Ohio
iv. Filed federal & state claims -> 1331 case
v. Boggs and other plaintiffs filed a suit against Atomic
1. They live near a plant that produces radioactive materials
vi. Seek to represent all persons who are living or who have been living since 1950 within 6 miles of the plant
1. Therefore, they would have been exposed
2. Could be property owners also
vii. They sought injunctive relief and damages for property loss
1. Also medical treatment and medical monitoring
viii. Defendants say that exposure is not enough
1. They need to be injured to be in the class, and since we don’t know who is or is not injured, we can’t proceed
ix. Court disagrees with the defendant’s argument, says the class is not of injured persons, just exposed people
x. Numerosity is satisfied
1. Could be thousands of people living there
2. They could be anywhere now also, geographically dispersed
xi. Commonality is satisfied
1. Court says there's lots of common questions
2. Were they all exposed
xii. Typicality is satisfied
1. Similarity drives commonality/typicality
xiii. Adequacy is satisfied
1. Named plaintiffs have reason to represent everybody
xiv. 23(b)
1. Boggs argues they could be certified under any 3 of the (b) rules
2. Court goes with 23(b)(1)(A)
a. Multiple adjudications could force the defendant to conflicting things
3. b(1) and (b)(2) are mandatory class actions
a. No opt out option
xv. Boggs lives near a plant which processes radioactive materials for the US Department of Energy
xvi. Boggs and the other named plaintiffs claim that they and their properties have been exposed to radioactive materials and non-radioactive wastes emitted from the plant
xvii. There are 8 named plaintiffs
xviii. The defendant is Divested Atomic Corporation, which operated until 1986, and Martin Marietta Energy Systems, which operated the plant after that
xix. Class is defined as all persons living within a six-mile radius of the boundaries of the plant whose persons or property have been exposed to radioactive or hazardous wastes released from the plant
xx. D’s claim that this definition of the class is improper because it requires the court to decide that each person living within the area has suffered some actual injury from exposure
xxi. P’s argue that this interpretation is flawed. They assert that it is the fact of exposure, rather than proof of injury that is important
xxii. Court had to decide two questions on this part then
1. Is there evidence that the plant discharged radioactive substances beyond its borders
2. If so, have those substances traveled to the area?
xxiii. The facts suggest that the answer to both is yes
xxiv. Class size
1. Class size is probably in the thousands, and it is sufficient for certification purposes to conclude that the class members is an estimate and not a precise number, because the number is that big
xxv. Numerosity
1. As stated above, the class number is most likely in the thousands
2. The court finds this class too numerous to make joinder of all its members in a single lawsuit to be practicable
xxvi. Commonality
1. Plaintiffs have identified a substantial number of common questions
2. Defendants have not argued that these questions are not fairly raised by the pleadings, or that they are not common to the class members’ claims
3. Court has no difficulty in concluding that the commonality requirement has been satisfied
xxvii. Typicality
1. Two distinct types of claims being advanced
a. That their personal well-being has been affected by exposure to radioactive material
b. That their property interests have been damaged by contamination
i. Both of these claims rest on common legal theories of federal statutory violations, strict liability, etc…
2. D’ argues that many individual differences exist between the named P’s and the group
a. With these differences, defendants claim that typicality requirement has not and cannot be met
3. Court cites the Sterling case, where the court there stated that the mere fact that questions peculiar to each individual member of the class remain after the common questions of the D’s liability have been resolved does not dictate the conclusion that a class action is impermissible
a. The conduct allegedly giving rise to liability was identical for each plaintiff and class member
b. The disaster is a single course of conduct which is identical for each of the P’s, so therefore a class action may be the best suited vehicle to resolve such a controversy
4. Court finds that the previous case applies directly to the typicality issue presented in this case
5. Court believes that the class treatment is clearly a better way to proceed here
6. The claims are common to all members and are typical of each, thus the typicality requirement has been satisfied
xxviii. Adequacy of Representation
1. Counsel in this case is qualified to prepare the case for trial and to try it; D’s do not dispute that
2. D’s argue that the defenses cut against these P’s ability to adequately represent the interests of absent class members
3. Court pushes back, saying that none of these defenses are unique to the named P’s
4. Since none of the factors have caused or may cause conflict between the named P’s and other class members, the named Ps adequately represent the interests
xxix. Rule 23(b)
1. The P’s argue that they can be certified under all of the 23(b) rules
2. D argues that the P’s truly seek only a monetary award, and that being the case, certification under rules 23(b)(1) and 23(b)(2) are unavailable
a. They argue that 23(b)(3) wouldn’t work because of their position that individual issues dominate this case
3. The court rejects the individualized nature of the P’s claims argument
4. If these claims were tried separately, the amount of repetition would be manifestly unjustified
5. It would be neither efficient nor fair to anyone, including D’s, to force multiple trials to hear the same evidence and decide the same issues
a. Therefore, a rule 23(b)(3) class would be certified
6. 23(b)(3) classes have to allow members to opt out of the action if they desire
a. That leaves the risk of inconsistent adjudications which would subject the D’s to incompatible standards of conduct
7. Therefore, the court also examines the case under rule 23(b)(1)(A)
8. P’s are that their request can only be handled by a single judicial order
9. Multiple actions could not be performed consistently with each other
10. D’s discount the probability of truly inconsistent adjudications
11. But court believes that the threat of inconsistent adjudication is real
a. Entirely conceivable that different remedial orders would contain incompatible provisions
12. Therefore, a 23(b)(1)(A) class can be certified, and is more comprehensive
xxx. The class is therefore certified under a 23(b)(1)(A) type
o. In re Telectronics Pacing Systems, Inc., 221 F.3d 870 (6th Cir. 2000)
i. LIMITED FUND CASE - REALLY ONLY EXAMPLE OF A 23(b)(1)(B) CASE
ii. A plaintiff’s “steering committee” in multi-district litigation creates a settlement contingent on mandatory non opt-out class action, with $38M “limited fund” (b)(1)(B). Traditionally a limited fund pre-exists litigation and would be exhausted or exceeded by the claims (i.e. insurance max liability). Typically not created through settlement, more suspicious and worries of due process (collusion between lawyers looking for big payday with minimal litigation). The parent company is excluded from the settlement expressly, and because of this the “limitation” of the funds imposed is artificial. The damage in this case is not liquidated, the risk inherent in litigation does not shield the company from potential bankruptcy nor does it render the litigation too risky to the class trying to pull the parent company in.
iii. Faulty wiring on pacemakers
iv. Named plaintiffs were 40,000 people with the pacemakers
v. A bunch of cases were filed, and the court consolidated them
vi. Became a settlement class
vii. Was a limited fun situation
viii. Certified under 23(b)(1)(B)
1. Pretty rare
2. Limited funds are rare
3. The desired to protect absent parties that may have missed out on the settlement
ix. This really wasn’t even a limited fund though
x. Limited funds are where there are fixed resources
xi. Facts and Procedural History
1. Class action brought on behalf of individuals implanted with a certain pacemaker
2. It was found that these pacemakers had a tendency to break
3. About 40,000 people implanted with them
4. Numerous state and federal court actions were filed against defendants
5. They were merged into a master class action complaint
6. A 17-member P’s steering committee was appointed to coordinate the P’s allegations
7. P’s and D’s entered into settlement negotiations
8. The parties filed a joint motion for certification of a mandatory class and approval of the proposed settlement; the class got a preliminary approval
9. $ was determined and divided into funds
10. Class members were also put in categories based on the extent of injury and whether a lead was still implanted in the member
11. Class was certified under Rule 23(b)(1)(B) as requested by the parties
a. Mandatory, non-opt-out-class
b. Certified as no-opt out because there was a limited fund from which the P’s could be paid
12. As required by rule 23(e), the DC held a fairness hearing
a. Found that the settlement as a whole satisfied the standards of Rule 23(e)
13. 53 class members objected to the settlement
14. 5 different groups of class members have appealed the approval of the settlement and their appeals have been consolidated
xii. Discussion
1. After the Ortiz case, the court was compelled to reject certification of the class under subsection (b)(1)(B) and hold that approval of the settlement was an abuse of discretion
2. Traditional use of limited fund was for a fixed resource, such as a mineral deposit or a fixed amount of money, such as a trust
3. Most common use of limited funds is cases where claims are aggregated against a rers or preexisting fund insufficient to satisfy all claims
4. A literal reading of the Rule is inappropriate and that mandatory class treatment is to be confined to a narrow category of cases
5. SC held in Ortiz that the object was to stay close to the historical model
a. The Ortiz court articulated three common characteristics of limited fund class actions that the drafters of Rule 23(b)(1)(B) must have assumed would be at least sufficient
i. (most distinctive characteristic) The totals of the aggregated liquidated claims and the fund available for satisfying them, set definitely at their maximums, demonstrate the inadequacy of the fund to pay all the claims
ii. The whole of the inadequate fund was to be devoted to the overwhelming claims
iii. The claimants identified by a common theory of recovery were treated equitably among themselves
1. These rules are necessary to satisfy the limited fund rationale for a mandatory class action
a. Even satisfying all three of these rules, the SC explicitly refused to decide whether the rule may ever be used to aggregate individual tort claims
xiii. Release of the Parent Companies
1. Primary problem is that this settlement fails to meet the first traditional characteristic set out by the Ortiz case
2. In determining its total funds, TPLC seeked to exclude the assets of its parent corporations from the calculation
3. TPLC’s parent companies in Australia do not have limited funds in the traditional sense and would be able to bear the expense of litigation and pay damages if found liable
a. TPLC said they would not settle without the two companies being dismissed
4. DC affirmed without the companies, worrying that some class members might be unable to recover for their injuries because TPLC might run out of funds before all class members could get compensated
5. Problem with the DC’s approach is that it confused the ability of P’s to prevail on the merits with the ability to pay a judgement
xiv. Threat of Bankruptcy
1. Threat of bankruptcy alone cannot be the basis for finding a limited fund
a. Every company faces the threat of bankruptcy somehow!
xv. Lack of Arms-length Negotiations
1. This settlement was also not the result of arms-length negotiation among the parties
2. The rule was not intended for the lawyers representing the parties essentially to create a limited fund by threatening that there would be no settlement unless the deepest pockets are totally released from liability
xvi. Constitutional Considerations
1. 7th amendment jury trial rights and the 5th amendment due process principle regarding the right to a day in court are implicated in aggregating individual claims sounding in tort
2. Rule (b)(1)(B) must be carefully scrutinized and sparingly utilized
3. In an action for money damages class members are entitled to personal notice and an opportunity to opt out
4. Generally, due process requires that class members brining particularized tort claims for money damages be provided an opportunity to opt-out of the class
xvii. Conclusion
1. All other issues are pretermitted
2. This is not the end of the matter
3. IF TPLC goes bankrupt, there are solutions for them and the parent companies are still liable
4. This should not adversely affect the members of the class who have real injuries to be redressed and compensated
5. Reversed and remanded to the DC
p. Wal-Mart Stores, Inc. V. Dukes (Part II), Supreme Court, 2011 (825 - 834) - Address Rule 23(b)(2)
i. Since commonality is not satisfied (pt. I) this is technically not necessary. But addresses whether this is a proper (b)(2) class. (b)(2) classes when money damages are involved are only appropriate when the damages are incidental – everyone gets the same amount, or is able to be easily calculated by mathematical formula (you bought 4 $10 items, you get $40). Predomination is inherent in the remedy of a (b)(2) where (b)(3) spells it out because it takes away individual right to sue. Class alleges that the “predominance” of the injunctive/declaratory relief allows backpay claims in a (b)(2) action. If people have individualized claims, they may want to litigate themselves, and having a non opt-out class bars this. Wal-Mart also has a right to raise all defenses.
ii. Potential solutions? Certify two classes (b)(2) and (b)(3). Limit to several class actions instead of one giant action. Drop the damages, then file for $$$ after the injunction… Supreme court may not have cared this much if money weren’t on the line…
iii. Issue is whether the monetary relief the plaintiffs want, which his individualized monetary backpay, can be paid through a (b)(2) class
iv. The key part is that the monetary relief is individualized
1. Different for each person, which means a different assessment for each person
2. This is in contrast to incidental damages, which are not individualized, and are either the same amount of money or will be formulaic
v. Incidental damages can be awarded directly from a uniform mathematical formula
1. Ides likes the word uniform vs. incidental
vi. The court never actually says you can get incidental/uniform damages from a (b)(2) class
1. Says it won’t answer that question in this case
2. So not resolved
vii. But they do answer on the individualized damages question
viii. (b)(2) is a class where one type of injury leads to one injunction
1. Same for person A and person B
2. By definition, it is not individualized by injunction
ix. Scalis in this case writes:
1. In a (b)(3) class, absence of opt-out and notice would violate due process
x. The SC says you can't proceed in a (b)(2) class where money damages don’t even predominate
1. Plaintiffs would change their claims so money doesn’t predominate, which could leave out claims
xi. Uniformed for (b)(2) vs. individualized for (b)(3)
xii. If you use predominance rule to include individualized damages in (b)(2), you are going to be violating due process
xiii. Claims were improperly certified under FRCP 23(b)(2)
xiv. Serious doubt about whether claims for monetary relief may be certified under this rule
xv. They hold that they may not, at least where as here the monetary relief is not incidental to injunctive or declaratory relief
xvi. One possible reading of the provision is that it applies only to requests for such injunctive or declaratory relief and does not authorize the class certification of monetary claims at all
xvii. The rule applies only when a single injunction or declaratory judgment would provide relief to each member of the class
xviii. It does not authorize class certification when each individual class member would be entitled to a different injunction or declaratory judgment against the defendant
xix. Also does not authorize certification when each class member would be entitled to an individualized award of monetary damages
xx. Civil rights cases against parties charged with unlawful, class-based discrimination are prime examples of what (b)(2) are meant to capture
xxi. This class is inconsistent with the structure of Rule 23(b)
xxii. b(1) and (2) - individual adjudications would be impossible or unworkable, as in a (1) class, or that the relief sought must perforce affect the entire class at once, as in a (2) class
xxiii. (3) is a n adventuresome innovation in which class-action treatment is not as clearly called for
xxiv. The (3) class is not mandatory; class members are entitled to receive the best notice that is practicable under the circumstances
xxv. It is clear that individualized monetary claims belong in (3)
xxvi. The nature of a (2) class considers opt out as unnecessary
xxvii. Predominance and superiority are self-evident; but with respect to each class member’s individualized claim for money, that is not so - which is precisely why (3) requires the judge to make findings about predominance and superiority before allowing the class
xxviii. It is thought that notice has no purpose when the class is mandatory, and that depriving people of their right to sue in this manner complies with the due process clause
xxix. Where the monetary claims do not predominate, the serious possibility that it may be so provides an additional reason not read rule (2) to include the monetary claims here
xxx. Respondents claim that their class fits the (2) rule because their monetary claims of back pay does not predominate over their requests for injunctive and declaratory relief
xxxi. They rely upon the Advisory Committee's statement that (2) does not extend to predominantly money damages, inferring the negative that it does extend to cases where it is not predominant
xxxii. But, the court says that the rule itself governs, not the committee’s statement
xxxiii. The court fails to see why the rule should be read to nullify these protections whenever a plaintiff class combines its monetary claims with a request for an injunction
xxxiv. This predominance test creates perverse incentives for class reps to place at risk potentially valid claims for monetary relief
xxxv. In this case, the P’s declined to include employee's claims for compensatory damages in their complaint, to make sure the monetary relief would not predominate
xxxvi. The respondents also argued that their back pay claims are appropriate for the (2) class action because a back pay award is equitable in nature
xxxvii. The court says this may be true, but is irrelevant
xxxviii. The rule does not speak of equitable remedies generally but of injunctions and declaratory judgements
xxxix. In fifth circuit case, Allison, the court held that a (b)(2) class would permit the certification of monetary relief that is incidental to requested injunctive or declaratory relief, which it defined as damages that flow directly from liability to the class as a whole on the claims forming the basis of the injunctive or declaratory relief
1. The court states that they do not need to decide int this case whether there are any forms of incidental monetary relief that are consistent with the interpretation of rule (b)(2) we have announced and that comply with the due process clause
2. Respondents do not argue that they can satisfy this standard, and in any event they cannot
xl. The court has established a procedure for trying pattern-or-practice cases that gives effect to the statutory requirements
xli. Companies will have the right to raise any individual affirmative defenses it may have, and to demonstrate that the individual applicant was denied an employment opportunity for lawful reasons
xlii. The court holds that a class cannot be certified on the premise that Wal-Mart will not be entitled to litigate its statutory defense to individual claims
xliii. Because the necessity of that litigation will prevent back pay from being incidental to the classwide injunction, respondents’ class could not be certified even assuming that incidental monetary relief can be awarded to a 23(b)(2) class
xliv. Boggs case is wrong post Wal-Mart
1. They couldn't certify under (b)(1)(A) anymore for the money damages part
2. They would need another class for monetary damages
q. More notes on class-actions
i. (b)(1) & (b)(2) classes are mandatory
1. Can’t opt out and notice isn’t necessary
ii. (b)(1)(a)
1. Opt out would be inconsistent because party opposing would get incompatible results
iii. (b)(1)(b)
1. Protects the class
2. If there is a limited fund, want to make sure everyone gets their fair share
3. These classes are worried about equitable distribution
4. Someone might be worried that they should know about lawsuit because maybe their interests are different
5. Ides thinks there is a due process issue with no notice in this case
6. Judges will frequently require notice to make sure due process is given
iv. (b)(1) classes are more or less a specialized version of (b)(2)
v. It is already implied in rule (b)(2) that predominance is inherent in the rule
1. No need to specifically write predominance/superiority in
r. We have class actions because it wouldn’t be fair and efficient to ligiate in other ways -> due process
s. Rule 23(b)(3)
i. Notes: a (b)(3) class requires the common question predominate. Even w/ common questions, a class action may not resolve it. Therefore, usually will simply join hundreds of people in their suits to decide facts then send back to individual trials in mass tort cases (asbestos litigation, pharmaceuticals, plane crashes, etc.) Class action must also be Superior to other options (plaintiff counsel has burden of showing both predominance and superiority).
ii. Factors
1. Predominate
a. The Individual claims don’t become the forefront of the lawsuit
i. Do the distinct individualized issues dominate?
ii. Are our differences so strong that they are going to take over the case?
2. Superiority
a. (b)(3) class action must have a more practical advantage
b. It must be more efficient
iii. Superior factor is asking the same question of predominace factor from a different perspective; but they really run together
iv. 4 Non Exhaustive Factors
1. Class members interest in individually controlling the prosecution or defense of separate actions
a. If individual claims are large, they may be more likely to want to litigate themselves
b. The opposite also needs to be considered
c. Examine predominance & superiority from the size of claims perspective
2. The extent and nature of a litigation concerning the controversy already begun by or against class members
a. Is it really efficient to certify a class if ligitation is already happening?
3. The desirability of undesirability of enacting the ligiation of the claims in the particular forum
a. Where is the evidence located?
b. Is the class action filed here the most efficient
4. The likely difficulty in managing a class action
v. These last 4 factors are issues that other courts have dealt with in class actions
1. Allow the judge to be involved in defining the class
vi. Rule (B)(3) is the one that worries people the most
1. It is therefore the hardest to satisfy
t. 23(c)(2) - Notice
i. (A): for (b)(1) or (b)(2) classes
1. For any class certified under Rule 23(b)(1) or (b)(2), the court may direct appropriate notice to the class
ii. (B): for (b)(3) classes
1. For any class certified under rule 23(b)(3) - or upon ordering notice under rule 23(e)(1) to a class proposed to be certified for purposes of settlement under Rule 23(b)(3)  - the court must direct to class members the best notice that is practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort
2. The notice may be by one or more of the following:
a. United States mail
b. Electronic means
c. Or other appropriate means
3. The notice must clearly and concisely state in plain, easily understood language (checklist to be included in notice):
a. The nature of the action
b. The definition of the class certified
c. The class claims, issues, or defenses
d. That a class member may enter an appearance through an attorney if the member so desires (right to appear)
e. That the court will exclude from the class any member who requests exclusion (opt-out)
f. The time and manner for requesting exclusion
g. And the binding effect of a class judgment on members under Rule (23)(c)(3)
u. If you want an injunction & money damages, certify (b)(2) & (b)(3) classes
i. Could be different groups of people
v. Hanlon v. Chrysler Corporation (Part I), 9th Circ., 1998 - 23(b)(3) case
i. Hanlon v. Chrysler: faulty latches in 4 million cars or so. Spread all over the country. Class is clearly superior, however NHTSA investigation requires recall. Chrysler negotiates settlement that provides Chrysler will proactively find and replace all faulty latches. This settlement provides $0 to class. Ironic because they are fixing the latches already mandated to be fixed by the NHTSA. Chrysler incentivized to combine into large settlement to finalize all suits and prevent future litigation – purposely exclude personal injury and death cases so there are no issues or predominance or issues with the settlement, they can still sue.
ii. P’s are users and purchasers of a certain type of car
iii. D is the maker
iv. Essence of claim was that the rear-door latch was defective
v. Why did they choose federal court?
1. Filed in FC for the sole purpose of consolidating the many class actions that had been filed in state court
vi. They had agreed on a settlement
1. So they filed a class in FC for the purpose of settlement
vii. They did not ask for money damages for personal injury or death cases
1. These were all excluded
viii. They just wanted the latch replaced & money damages for statutory damages
ix. Some of the classes were seeking statutory or consequential damages
1. But class actors can carve out issues
a. So no person injury or death cases
x. Settlement
1. There was a finding that the latch was defective
2. $115,000,000 settlement
a. This included a waiver of damages, such as statutory and consequential
3. Chrysler had to make the latch safe
xi. The fact that there is a settlement means this must be scrutinized even more
1. Worry that attorneys could be swaying the issue
xii. Is this class fair, but also does it satisfy requirements?
1. Numerosity is satisfied
a. Not really argued against either
2. Commonality is satisfied
a. There was a common question that drove the answer (would satisfy Wal-Mart)
3. Typicality satisfied
4. Adequacy satisfied
5. Predominance
a. Are there potentially predominant claims that might impact the class?
i. There might have been with statutory and consequential claims, but those aren’t included
xiii. In this case, the parties propose certification pursuant to Rule 23(b)(3)
1. This rule is appropriate whenever the actual interests of the parties can be served best by settling their differences in a single action
2. Must satisfy two conditions
a. Common questions must predominate over any questions affecting only individual members
b. Class resolution must be superior to other available methods for the fair and efficient adjudication of the controversy
3. Rule 23(b)(3) predominance inquiry tests whether proposed classes are sufficiently cohesive to warrant adjudication by representation
a. Presence of commonality alone is not sufficient to fulfill this rule
4. Common questions
a. A common nucleus of facts and potential legal remedies dominates this litigation
b. The actions asserted by the class representatives are not sufficiently anomalous to deny class certification
i. The extent distinct remedies exist, they are local variants of a generally homogenous collection of causes
c. There were still sufficient common issues to warrant a class action, particularly questions of Chrysler’s prior knowledge
5. Superiority
a. A class resolution must be superior to other available methods for the fair and efficient adjudication of the controversy
b. In this instance, the alternative methods of resolution are individual claims for a small amount of consequential damages or latch replacement
c. Many claims could not be successfully asserted individually
d. A fair examination of alternatives can only result in the apodictic conclusion that a class action is the clearly preferred procedure in this case
6. Non-exclusive factors in Rule (b)(3)
a. There is no advantage in individual members controlling the prosecution of separate actions
i. There would be less litigation or settlement leverage
ii. Significantly reduced resources
iii. No greater prospect for recovery
b. Consideration of the factors enumerated in Rule 23(b)(3) does not alter the conclusion
7. The requisite predominance and superiority tests are satisfied, and the conditions of Rule 23(b)(3) have been met
w. Notes and Questions
i. Hanlon was a settlement class action
1. How did this affect the court of appeals’ review of the case?
ii. Because it was a (b)(3) action, notice had to be given to every class member
1. Suppose that Chrysler’s records did not include all current minivan owners
a. Does due process require some effort to notify the missing people?
iii. Rule 23(c)(2)(B)(iv) and (v) give members of a (b)(3) class the rights to opt out or enter an appearance through an attorney
1. Courts are divided as to whether the (iv) right to enter an appearance through an attorney is synonymous with intervention
iv. If they had sought damages for personal injury and wrongful death on behalf of a class, would the requirements of Rule 23(a) still have been met?
3. Pleadings
a. Code/Fact Pleading (Doe v. LA) v. Notice Pleading (leatherman/conley) v. new standard, plausibility pleading (Twombly)
i. 1) Identify cause of action and the elements
ii. 2) conclusory allegations excluded/not accepted as true (no presumption of truth)
iii. 3) assess whether non-conclusory/factual allegations directly or by inference provide support for operative elements of the cause
b. FRCP Rule 7: Pleadings Allowed; Form of Motions and Other Papers
i. (a) Pleadings. Only these pleadings are allowed:
1. A complaint
2. An answer to a complaint
3. An answer to a counterclaim designated as a counterclaim
4. An answer to a crossclaim
5. A third-party complaint
6. An answer to a third-party complaint
7. If the court orders one, a reply to an answer
c. FRCP Rule 8: General Rules of Pleading
i. (a) Claim for Relief. A pleading that states a claim for relief must contain:
1. A short and plain statement of the grounds for the court’s subject matter jurisdiction, unless the court already has subject matter jurisdiction and the claim needs no new jurisdictional support 
a. Gotta tell them why you are there
2. A short and plain statement of the claim showing that the pleader is entitled to relief
3. A demand for the relief sought, which may include relief in the alternative or different types of relief
a. Can include lots -> tell us what you want
ii. (d) Pleading to Be Concise and Direct; Alternative Statements; Inconsistency.
1. In General. Each allegation must be simple, concise, and direct. No technical form is required
a. Simple, concise -> not flowery; not technical
2. Alternative Statements of a Claim or Defense. A party may set out two or more statements of a claim or defense alternatively or hypothetically, ether in a single count or defense or in separate ones. If a party makes alternative statements, the pleading is sufficient if any one of them is sufficient.
3. Inconsistent Claims or Defenses. A party may state as many separate claims or defenses as it has, regardless of consistency
iii. (e) Construing Pleadings. Pleadings must be construed so as to do justice.
1. To do justice
d. The purpose of Rule 8 was to not have a fight about the complaint, but to have the fight be about the actual case. 
e. A pleading is a document in which a party to a civil action asserts a claim or defense, or denies legitimacy of claim or defense (formal allegations of claims/defenses for court). Pleadings are complaints, responses to complaints. A Claim is an operative set of facts giving rise to one or more rights of action.
i. Describe the claim (Facts & rights of action) & desired remedy.
ii. Demurrer is challenging legal sufficiency of the claim.
iii. Rule 12(b)(6) motion to dismiss for failure to state a claim.
iv. CA practices code pleading, federal courts practice “notice” or simplified pleading
1. In code pleading system cannot allege conclusions of law, need facts to support. Don’t need to describe evidence either – only require ultimate facts (facts that, if proven at trial, will prove claim/establish liability).
2. Simplified pleading designed to avoid formality & murky distinctions of proper facts in code pleading
f. Pleadings
i. A written document in a civil action that asserts a claim or defense, or derives the legitimacy of a claim or defense
ii. A motion is not a pleading
g. There are 3 types of pleadings
i. A complaint
ii. An answer to the complaint
iii. A reply to that answer
h. California Code 420
i. Pleadings are the form allegations of the parties and their defense to the court
i. Demurrer: challenging the legal sufficiency of a pleading
j. There are 3 pleading regimes in history
i. Common law pleading
1. Virtually extinct
ii. Code Pleading - California is a code pleading system
1. Facts constituting a right of action
2. Designed to simplify the pleading system
3. Created the civil action
a. Fact driven -> fact/code code pleading
iii. Notice pleading - much softer requirements, and what the FRCP has adopted
1. The first accomplishment of the FRCP was to eliminate the perplexing dichotomy between matters at law and matters in equity, by providing a single body of rules to govern all civil proceedings in federal courts
2. The federal rules built on and refined their code-pleading predecessors
3. The new federal rules merged law and equity, provided for a single form of action (the civil action) and limited permissible pleadings to complaints, answers, and the like
4. The federal rules differed from the state codes in two substantial respects:
a. The federal rules were adopted pursuant to a congressional delegation
i. The court appointed an advisory committee of lawyers and academics to assist it in formulating the new rules
ii. The power to revise the rules remains with the SC, and the court continues to use an advisory committee to consider amendments to the rules
iii. Changes in the state code, depend on the more cumbersome process of legislation
b. The federal rules rejected fact pleading
i. In its place they provided a simplified form of pleading that has become known as “notice pleading”
1. A pleading that states a claim for relief must contain
a. A short and plain statement of the ground for the Court's jurisdiction
b. A short and plain statement of the claim showing that the pleader is entitled to relief
c. A demand for the relief sought
5. A majority of states have now adopted notice pleading as their general pleading standard for most civil actions
k. Duty vs. right in terms of the law
i. A duty is some responsibility imposed on you by the law
1. Court can enforce the duty
ii. If someone has a duty, someone else has a right
iii. A breach of a duty, is an abridgment of the right
iv. Party that has a right of action is a legal enforcement for a person's right
l. Cross-Complaint
i. Asserting that the party initiating the suit was actually wrong
m. Right of action Elements - generic right of actions
i. Need to show there was a duty
ii. Need to show that duty was breached
iii. Need to show you were harmed
n. File a complaint - > first step of the lawsuit
i. Needs to comply with the law
o. Statement of facts
p. Demand for judgement for the relief entitled
q. Need to state your facts in a way that links your facts to the generic cause of action
r. Cause of action
i. If your facts line up with the rights of action
s. Ultimate facts
i. The breach of duty facts
ii. Facts sufficient to assert a clause of action
t. Doe v. City of Los Angeles, 169 P.3d 559 (Ca. 2007)
i. Doe v. Los Angeles: §340.1 extends statute of limitations in child abuse situations for non-perpetrators. Need to specify that a particular perpetrator is the subject of what they know or should have known as the risk. Simply stating that BSA should have known of the risk is not enough if they do not specify WHO. Legislature intended to open door for any “cover ups” to be exposed – you’d want Kalish’s file to see if anyone actually know of HIS propensity for diddling little boys. Doctrine of less particularity does allow slightly less facts since presumption that BSA would hold necessary facts to prove case, but still did not allege that they knew of the right person to be sufficient. WOULD BE ENTITLED TO DISCOVERY UNDER SIMPLIFIED PLEADING STANDARD…
ii. A long time ago, Doe 1 & 2 claimed to be molested by officer Kalish
iii. They were Boy Scouts at the time, claim this happened at a boy scout program run with the LAPD
iv. The sue the Boy Scouts of America and LAPD
1. P’s claiming the D’s had a duty to supervise (duty)
2. There was a breach of this duty (breach)
3. P’s were harmed (harm)
v. P’s had a right not to be touched
vi. There was a statute of limitations that runs out at age 26
1. Have to file the molestation lawsuit before this age in the negligent supervision case
vii. But there was an exception
1. If the supervisors had knowledge of the predators past criminal actions, they give you a 1 year window to file claim
a. But have to show D’s had knowledge & notice of assailants past unlawful sexual conduct
viii. P’s complaint now has to show D’s had this knowledge 
ix. P’s said the doctrine of less particularly applies
1. This doctrine provides that less particularity in pleading is required when it appears that defendant has superior knowledge of the facts, so long as the pleading gives notice of the issues sufficient to enable preparation of a defense
x. This extension was really designed in reaction to the church scandal
1. For institutions that know
xi. There were a lot of allegations and suspicious facts that the Does were aware of
1. But no evidence that anyone in a supervisor capacity knew any of this
xii. Nothing in the alleged facts that state the LAPD or BOA knew or should have known
xiii. You have to link every single fact to every single claim
1. They may have supported the negligence claim
2. But they didn’t support the knowledge requirement
xiv. Important part from this case
1. Have to be very careful in code pleading
2. Have to link everything up -> facts to claims
xv. Pleading is a black line in the road
1. It is the starting line
a. If you pass the line, we can do discovery and exchange information
b. But need to pass that line
xvi. P’s in Doe case were in bad position because the info they needed probably could have only be gathered in discovery
u. Purpose of the Complaint
i. To give notice to the other party
ii. The D will need to respond to the story
iii. So D needs to know what the case was about
v. Notice of the circumstances that led to the event
i. Won't’ have the evidence, but the story
1. So D can start preparing their defense
w. In California -> you have facts that support your claim
x. Conley v. Gibson, SC, 1957 - one of the leading cases on interpreting the FRCP
i. Conley v. Gibson: class action seeking backpay for violation of civil rights when 45 black workers were laid off (allegedly terminating positions) and then their positions were filled with white employees. Union did nothing to protect them in violation of Railway Labor Act. To state a claim, the story leads either directly to a conclusion or by inference. Assuming the facts are true, they have properly stated a claim (if facts establish that you don’t have a claim/right of action, complaint is insufficient). You don’t need to plead all the facts to plead a case, discovery can address this.
ii. 12(b)(6) motion addresses:
1. Legal Sufficiency: have they asserted a recognized right of relief under the Railway Labor Act? Only insufficient if fail to state facts that, if proven true, give no right of relief OR if the court decides there is no possibly way to prove true.
2. Factual sufficiency: Are the facts sufficient to invoke that right? Notice pleading has relaxed this standard (until Twombly/Iqbal)
iii. Class action suit - > in today's terms, probably would be a (b)(2)/(3) hybrid class
iv. Asserting unfair representation by their union
1. Claim the Railroad company fired the black employees, and replaced them with white employees
v. Black employees went to the union for help, Union wouldn’t help
vi. Railroad labor act obligates the union it help
1. Their right of action comes from this federal statute
vii. Conley
1. Duty -> Union had duty
2. Breach -> Union breached this duty
3. Cause -> harm to black people
viii. 3 issues presented in case in defense
1. Lack of SMJ -> SC says that's wrong
2. Indispensable party claim -> court rejects this claim
3. Failure to state a claim in which relief can be granted
a. This is the claim the SC considers
ix. SC talks about legal sufficiency (rights of action)
1. Identifies the legal sufficiency of the claim
2. Then looks at the factual sufficiency
3. It’s enough that they said these events were according to plan
4. You told a story, part of the story said these events happened according to plan
5. That’s enough
x. We don’t want to extend battles of pleadings
xi. The respondents argue that the complaint failed to set forth specific facts to support its general allegations of discrimination and that its dismissal is therefore proper
1. However, FRCP does not require a claimant to set out in detail the facts upon which he bases his claim
2. To the contrary, all the rules require is a short and plain statement of the claim that will give the defendant fair notice of what the P’s claim is and the grounds upon which it rests
3. Notice pleading, is made possible by the liberal opportunity for discovery and the other pre trial procedures established by the Rules to disclose more precisely
4. Court has no doubt that petitioners' complaint adequately set forth a claim and gave the respondents fair notice of its basis
5. The federal rules reject the approach that pleading is a game of skill in which one misstep by counsel may be decisive to the outcome and accept the principle that the purpose of pleading is to facilitate a proper decision on the merits
y. Notes and Questions
i. The final two substantive paragraphs of the Court’s opinion focus on the sufficiency of the complaint
ii. The P’s Railway Labor Act claim required that they show purposeful racial discrimination by their union representatives
iii. Shortly before the decision in Conley, the Rules Advisory Committee addressed efforts to require stricter pleading standards than those embodied in Rule 8(a)(2)
1. Under the new rules of civil procedure, there is no pleading requirement of stating facts sufficient to constitute a cause of action, but only that there be a short and plain statement of the claim showing that the pleader is entitled to relief
2. The focus in an old case was not on the technical sufficiency of the pleading, but on whether the pleading provided the opposing party fair notice of the right or rights being asserted by the P
iv. In response to the call for stricter standards, the Advisory Committee reaffirmed its commitment to simplified pleading
1. The intent and effect of the rules is to permit the claim to be stated in general terms
2. The rules are designed to discourage battles over mere form of statement and to sweep away the needless controversies which the codes permitted
z. There are exceptions to 8(a)(2)
i. Rule 9(b) provides that fraud or mistake require a “heightened pleading standard” of specific/detailed particularity (some courts have also made their own pleading standards)
ii. Fraud -> have to explain fraudulent with particularity
1. particularity/specificity -> need a higher pleading standard
iii. Statutory exceptions
1. Securities & Exchange act -> need specificity
aa. A note on Exceptions to Rule 8
i. The federal rules create an exception for allegations of fraud or mistake
1. In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake
2. The rule discourages meritless fraud accusations that can do serious damage
ii. Congress has also created statutory exceptions to rule 8(a)
1. Private securities litigation reform act
a. The Primary purpose of this statutory pleading requirement is to prevent the filing of frivolous, lawyer-driven litigation
2. Lower federal courts bean creating common law exceptions to rule 8(a) by imposing heightened pleading requirements in certain other types of actions
ab. Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit, SC, 1993 - Classic notice pleading case; written by Rehnquist, one of the most consertaive justices of all time
i. Leatherman v. Tarrant: Suing local officials, not the officers themselves, over forcible entry in execution of search warrants that resulted in dead dogs and assault on someone. §1983 provides a private right of action against those acting under color of state law depriving someone of constitutional or statutory right. Cannot hold a municipality liable for “respondeat superior” unless their policy or custom caused the injury – this suit alleges lack of training however, court tries to apply heightened pleading standard for §1983 cases. Supreme court holds that the rule does not provide for a heightened pleading standard in such a case and reverses.
ii. P’s are two people whose houses were searched by police
1. Unreasonable searches were the allegations
iii. Suing the organization that hired the police officers
1. Suing under § 1983 - > gives an individual a federal right of action against state & local actors for federal rights
iv. You can’t sue a municipality under 1983
v. Respondeat superior
1. Theory that you can sue a company for the conduct of one of their employees
2. Can't sue a county under this
vi. But you can sue if the city did have some policy that violates an individual's rights
1. P’s claimed police officers were inadequately trained
2. There's nothing in the claim about how they were actually trained -> just the general claim
vii. But Rehnquist says the 5th Circuit was wrong to apply a heightened pleading standard here
1. 9(b) does require it in some places
2. But not in this case
a. We are therefore in Rule 8, which doesn't need particularity
ac. Courts keep reaffirming Leatherman
i. Says we agree with rule 8(a)(2)
1. Don’t need code pleading -> just notice pleading
ii. Have to specify the right of action, which they do in Leatherman
ad. Notes and Questions
i. The P must simply give the D fair notice of what the plaintiff claims is and the grounds upon which it rests
ii. A requirement of greater specificity for particular claims is a result that must be obtained by the process of amending the Federal Rules, and not by judicial interpretation
ae. Twombly case (mentioned in Iqbal) - Ides thinks the opinion is pretty bad; basically asked for a little higher type of pleading
i. Bell v. Twombly: Class action alleging Twombly overpaid because of monopolization. CLECS allowed use of infrastructure after the breakup of AT&T in order to make competition easier. Complaint alleges that the parallel conduct (baby bells refrain from expanding into regions of each other, “non-competition pattern” and try to bar entry of competitors “territory protection pattern”)
1. Court says you can draw inference, but does not conclusively establish – backtracks on notice pleading…
2. In saying insufficient, does not allow discovery which may or may not show the pleadings to be true.
3. Ides says clerk writing this opinion is an idiot
4. Rules out “conclusory statements” (makes this precedent) and only looks at non-conclusory statements to decide sufficiency. Overlooks rule of discovery, excessively concerned w/ discovery abuse.
5. Court says that the alternate explanation is more likely, that their old habits of being monopolies leads to these types of practices naturally
6. Inadvertently creates new pleading standard that requires “enough facts to state a claim to relief that is plausible on its face” – Conley has “earned its retirement”
af. Ashcroft v. Iqbal, SC, 2009 - Ides didn't seem to like
i. Ashcroft v. Iqbal: doubles down on Twombly. Bivens cause of action against federal officer (similar to §1983). Iqbal alleges discrimination based on race/religion/nationality after placed in ADMAX SHU. Originally the case is about qualified immunity for the likes of Mueller, but Twombly happens and they get to file motion based on insufficient pleading. Iqbal must prove Ashcroft & Mueller intended to discriminate against them through implementation of particular policies.
1. What is a conclusory allegation? Hard to tell… Doctrine of less particularity might make code pleading less strict than the standard in Iqbal.
2. Plausibility: factual content allowing reasonable inference of liability: means you have satisfied code pleading, facts satisfy the elements of the claim.
3. Iqbal says Twombly is not antitrust specific, no discovery without satisfying the pleading standard
4. Line up non-conclusory facts w/ essential elements of the claim
ii. P arrested in post 9/11 sweeps
iii. Put in a maximum security prison as a person of high interest
iv. Iqbal’s mistreatment came at the hands of the prison guards
1. But they aren’t in this case
v. This is about Ashcroft (AG) and Mueller (FBI)
vi. Claim states that A & M created and implemented a plan to discriminate on the basis of race, religion, and national origin
vii. Twombly case hadn’t been decided yet when complaint was filed
viii. Iqbal files a Bivens, which is a federal counterpart of 1983
ix. A & M respond with qualified immunity
1. If they really believed in good faith they weren’t violating the constitution, they can’t be charged
x. Twombly is then decided after A & M response
1. A & M then raise the issue of pleading in this situation
xi. Series of steps court takes in Iqbal to deicide case (really different from Leatherman):
1. Tell the story -> have to start with the facts
a. He was arrested
b. He was illegally in the country
c. He was designated a person of high interest
d. Subject to horrible treatment in prison
i. His right of action is discrimination on the basis of race or religion
ii. There was enough info in the complaint for A & M to know what they were being sued for and what his claim was
2. Look & understand what the elements are
a. Iqbal says he was treated differently -> Classified differently
i. Injured because of this
b. Discrimination has to be purposeful or intentional
i. They have to discriminate because they are Muslim
3. Have to identify conclusory elements, and take them out
a. Conclusory elements replicate all the elements of the claim
i. An allegation that at a very general level replicates all the elements of the claim
b. Conclusory allegations aren’t given the presumption of truth
c. Non-conclusory allegations are given the presumption of truth
4. Then you look at the non-conclusory facts and see what the most likely explanation for them is
a. What makes an action plausibile
b. Have to line up the facts to the elements to see if it's plausible
i. Have to be able to make inferences from the facts that support each claim
1. If you can’t, it wouldn’t be plausibile
a. SOUNDS LIKE CODE PLEADING
xii. Kennedy in this case seems to have slanted federal pleading toward code pleading
1. Kennedy identifies all of the conclusory elements, and takes them out
2. Then he looks at what’s left
a. They are lacking
3. He says there are no allegations left that show A & M acted purposefully to discriminate
a. And then he looks at what the more probable conclusion is
xiii. Sooter Dissent -> does it well
1. There is enough here to go to discovery
ag. Iqbal vs. Leatherman
i. The Leatherman claim
1. Conclusory element was that the officers were failed to be trained -> have to throw that out now
a. Not much left after that
ii. Leatherman not mentioned in Iqbal
1. Seems like there is a change in pleading standards
a. More towards code pleading
iii. If you're a lawyer now, basically have to try your best to make your complaint a code pleading
1. Have to be especially worried if intent is involved
iv. Kennedy also rejects the idea of doing discovery before passing the pleading factor
v. Plausible: line up the elements with the facts of the claim
vi. In Iqbal, instead of just admitting that they are changing the standard, they seem to ignore a lot of things
1. Seems like more of a response to 9/11
ah. What is a general allegation of intent that is not conclusory? Can’t really come up with one
i. That’s why Ides really doesn’t seem to like the Iqbal opinion
ai. A Note on Plausibility, Inferences, and Pleading Sufficiency
i. Lower courts have struggled with the SC’s new plausibility standard
ii. Neither Twombly nor Iqbal is a model of clarity
iii. Twombly
1. The precise question there was whether the Ps had adequately pleaded the existence of an agreement to restrain competition, an essential element of their Sherman Act claim
2. The substantive law of the Sherman Act did not permit the type of inference that the P’s alleged
3. Under the Sherman Act, a P cannot establish the existence of an unlawful agreement solely based on parallel conduct
a. Only if the Ps plead additional facts rebutting the presumption
4. The complaint did not include any allegations directly supportive of this necessary plus factor
a. Nor did it contain any factual allegations from which an inference of a plus factor could be drawn
5. In short, the plaintiffs’ complaint contained no factual allegation that either directly or by inference supported their theory of the case
a. The complaint was therefore deficient
6. The failure in the Twombly plaintiffs’ complaint was simply that it failed to allege factual matter reasonably suggestive of the existence of an agreement to restrain competition
iv. Iqbal
1. The question was whether the plaintiff had adequately alleged that the defendants intentionally discriminated against him on the basis of his religion, race, and national origin
2. Under their framework, a court must identify the elements of the Ps claim under the applicable substantive law
3. Next, it must accept as true all factual allegations in the complaint
a. Conclusory allegations are not entitled to the presumption of truth though, since they are formulaic and merely recite the elements of the claim
4. Finally, the court must determine whether the non-conclusory factual allegations are suggestive of a plausible claim for relief
5. The court concluded that Iqbal’s complaint failed to meet this plausibility standard since the complaint contained no non-conclusory allegations from which to infer invidious intent
v. Following these two cases, the question is not one of probability or proof, but whether the factual matter asserted by the plaintiff states a plausible claim for relief
1. The Twombly/Iqbal method is straightforward
a. Identify the cause of action and its essential elements
b. Set aside the conclusory allegations as not entitled to the presumption of truth
c. Assess whether the non-conclusory allegations directly or by inference provide support for each operative element of the identified cause
2. Big question becomes though:
a. How do we determine whether an inference is reasonably suggestive of an element of the cause of action thus rendering the claim plausible
i. Deductive inference
ii. Inductive inference
iii. Abductive inference
1. Seeks to establish the best or most likely explanation for an observed set of facts
2. The inference is the precondition for the thing observed
iv. A legitimate inference at law is one that a reasonable fact-finder could rationally draw from the facts
1. This appears to be the approach adopted by the court in Twombly
a. To survive a Rule 12(b)(6) motion, an inference need only be reasonable, and reasonableness permits a range of alternative inferences, that is, inferences on which reasonable minds may differ
v. The court in Iqbal seems to have endorsed an approach to inferences that is less deferential to the pleader than what has been described
1. N inference of discriminatory intent was implausible since there were more likely explanations for the D’s conduct
2. The Iqbal Court seemed to allow judges to engage in a type of abductive reasoning under which the most likely premise for an event could trump a reasonable inference to the contrary
a. Presumably, this more rigorous examination of inferences would apply to inductive reasoning as well
4. Personal Jurisdiction
a. Two things needed for personal jurisdiction:
i. Statute that allows you to hold jurisdiction over someone (long-arm statute)
ii. Determine whether application of statute satisfies due process.
1. Either satisfies traditional basis for PJ
2. Or minimum contacts
b. Federal long-arm provisions: FC in the vast majority of cases, even federal statutes, will borrow state’s long-arm statute
i. Rule 4(K): Territorial Limits of Effective Service
1. (1) In General. Serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant:
a. (A) who is subject to the jurisdiction of a court of general jurisdiction in the state where the district court is located;
i. Need to know this
ii. Majority of federal cases are a 4(K)(1)(A)
b. (B) who is a party joined under Rule 14 or 19 and is served within a judicial district of the United States and not more than 100 miles from where the summons was issued;
c. (C) when authorized by a federal statute.
i. Federal court can exercise personal jurisdiction through federal statute
ii. Sometimes get 4(K)(1)(C) cases
2. (2) Federal Claim Outside State-Court Jurisdiction. For a claim that arises under federal law, serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant if:
a. (A) the defendant is not subject to jurisdiction in any state’s courts of general jurisdiction; and
b. (B) exercising jurisdiction is consistent with the United States Constitution and laws.
i. (These are federal question claims, where there is no state court where minimum contacts would be satisfied)
ii. (Events occuring outside the US)
c. Personal Jurisdiction:
i. Jurisdiction over the person (including artificial persons like Corporations)
1. Power of a court to bind a “person” to its judgment.
a. Requires due process (service/notice, opportunity to be heard)
b. Also requires court actually has power to bind you
2. Government of each state has complete sovereignty over anyone/anything within its boundaries.
3. Principle of territoriality:
a. Courts have authority to exercise jurisdiction over any person or property within the state, none outside the territory.
4. Due Process of Law:
a. Alters “outside” territory principle, purposeful affiliation with the state may justify jurisdiction.
5. Traditional grounds of jurisdiction (satisfy due process)
a. Transient: person found & served within state (physical presence)
b. Voluntary appearances: if you show up and don’t object to jurisdiction, or if you contractually agree to jurisdiction (forum selection clause in contracts)
c. Consent to service (express or implied) upon an agent in the state: i.e. doing business there, sec. of state appointed as agent automatically
d. Domicile: Citizenship, permanent resident
6. Property in state: “in rem” or “quasi in rem” – attaching property by court order to suit to obtain jurisdiction (requires minimum contacts) 
d. A range of “fictions” is created over time to address evolving territorial standards (new tech, travel, industry, etc.) – What activity will satisfy “presence” or “consenting to agent”
i. Statutes, etc. to get around traditional territoriality
ii. Fictions make it look like adhering to old standards/precedent without really adhering
e. Personal Jurisdiction: the power of a court to bind a party in a lawsuit to the court’s judgement
i. Whether a court has personal jurisdiction is a matter of due process
ii. Exercising personal jurisdiction over a person unfairly would be a violation of due process
f. State & federal laws utilize the same PJ laws
g. 5th and 14th amendments protect persons
i. Even people illegally in the US
ii. A person includes corporations
h. PJ comes up when a non-resident defendant is called into court
i. Original Principles of Territoriality
i. A state can exercise judicial power over any person or thing within the state
1. If property is in state, can exercise power over that property
ii. A state cannot exercise judicial power over any person or thing outside the state
1. Except for citizens of the state that are outside the territory
j. 5 Traditional grounds where a court can exercise jurisdiction (these automatically comply with Due Process, no minimum contacts test needed)
i. Domicile, permanent residents -> Sovereign authority of state
1. California courts have jurisdiction over california residents
ii. Physical presence in the state -> Transient jurisdiction
1. Individual was found and served while within the state
iii. State has PJ over all persons who voluntarily/contractually appear in court and don’t object about it
iv. Consent to service in the state
1. If you previously agreed to be served in the state and said you are fine being served there
2. Appointing the state as an agent
v. Non-resident defendant has property in the state (quasi en rem jurisdiction)
1. The state asserts power over your property, and then power over you by that property
2. THIS HAS TO BE REVIEWED ON A CASE-BY-CASE BASIS TO SEE IF IT SATISFIES DUE PROCESS
3. Has to satisfy minimum contacts test
4. Not used as much since need minimum contacts
5. There are two types of in rem jurisdiction
a. A true in rem action is one that establishes rights or interests in property as against all the world
i. It binds everyone, wherever they reside, whether or not they are parties to the suit, even if their identity or interest in the property is unknown to the court
ii. The hallmark of a true in rem judgment is that it also binds those who never received notice and were never made parties to the suit
iii. These include actions to register or quiet title, to condemn or confiscate property, libels in admiralty, probate actions, and bankruptcy proceedings
iv. Somewhere the power must exist to decide finally as against the world all questions which arise in the settlement of the succession
b. Most suits based on the attachment of property are quasi in rem
i. Quasi in rem actions only affect the interests of particular persons in the attached property - namely, those who have been made parties to the suit
ii. They only seek to subject certain property of those persons to the discharge of the claims asserted
iii. Examples of quasi in rem actions include suits to foreclose on a mortgage or lien, suits to repossess goods, and suits for money damages instituted by attaching a defendant's house, farm, car, bank account, or other real or personal property
c. An in rem judgment, whether true in rem or quasi in rem, can only determine interests in the specific property that was attached as the basis for jurisdiction
d. It cannot be used to collect or reach any other property
k. Modern law of PJ -> in addition to, not supplementary, traditional grounds
l. International Shoe Co. v. Washington, SC of Washington, 1945 - IDES LOVES THIS CASE; this opinion gives us a roadmap for jurisdiction -> MINIMUM CONTACTS TEST
i. International Shoe Co.: Legal realism. International shoe employs salespeople who live in Washington to fill orders. Washington “long-arm” jurisdiction can pull certain people into jurisdiction from abroad. Delaware corp w/ principle place of business in Missouri, sells shoes nationwide.
1. “presence” is merely a label.
2. Continuous and systematic operations in the state giving rise to liability, allows jurisdiction.
3. No jurisdiction if:
a. Single activity unrelated to liability
b. No contacts
4. Yes jurisdiction if:
a. Continuous and systematic, giving rise to liability being sued upon
b. Not continuous or systematic but if the suit arises from any action in the state.
5. Satisfying due process depends on the NATURE and QUALITY of contacts
6. Employees in state, large volume of business, intentional & voluntary, enjoy the protection of state laws, continuous & systematic, traditional notions of fair play and substantial justice
7. Claim is related to the contacts. No surprise they would be subject to taxation in the state
8. MINIMUM CONTACTS
ii. State of Washington initiated lawsuit against Shoe
1. Claimed Shoe owed delinquent taxes
iii. Shoe was created in Delaware, main offices in Missouri
iv. Shoe argued Washington didn’t have PJ over them
v. State argued that Shoe did business in the state
vi. Once the traditional forms of PJ were created, the economy of the US changed
1. That required some supplement to the rules
vii. The court is making a realistic appraisal of the law based on all the facts
viii. Shoe
1. Has no offices, no manufacturing plants, and no stock kept in Washington
2. But they have 11-13 employees who solicit sales of their shoes in Washington
3. No contracts are entered in Washington though, they are entered in Missouri
ix. Washington argues that Shoe has employees in the state, so they have to pay taxes
x. Claim: duty to pay tax, breach of that duty
xi. Cause of action: when they failed to pay that tax in Washington
xii. Notification delivered to one of the employees in Washington and mailed to Shoe in Missouri
xiii. Prerequisite for PJ is proper notice
1. Proper within statue and in line with Mullane case
xiv. None of the traditional basis for PJ are satisfied here
1. Shoe makes a special appearance in the State, only showing up to object to the exercise of PJ
xv. Minimum Contacts Test
1. Contact = anything that is a purposeful affiliation with the state of a non-resident defendant
a. Activity done in the state or directed at the state
2. This court is saying lets get rid of the fictions
3. Under these circumstances, is it reasonable to exercise jurisdiction
4. Need to get rid of the fictions, and see if it is reasonable
5. Looking to see if is reasonable to exercise jurisdiction over this non-resident defendant, given these circumstances
6. THERE’S A SPECTRUM, FOUND ON PG 141 OF THE CASE; MOST IMPORTANT PART OF CASE
a. No contacts -> not reasonable
b. Single contact -> it might be reasonable if the claim is related and arises from that contact; if it has nothing to do with the contact, probably not reasonable
c. Continuous & Systematic contact -> if you have this, and the contacts related to the claim, very likely to have personal jurisdiction
d. Continuous, systematic, and substantial -> such substantial contact, that it might not even matter
xvi. Either you satisfy the traditional methods of PJ, or you put yourself in this new spectrum
xvii. Burden of proof is really on the P to show that the D has the minimum contacts required for PJ
xviii. The spectrum kind of becomes the 6th point on our list of PJ
1. In the sense it honors territoriality
2. In some sense, it is a go-around territoriality though, because it is a method to prove PJ without territoriality
xix. The court then applies the rule
1. Shoe had purposeful contact in this state
2. They purposefully affiliated with the state
3. The claim is related to their contacts
4. The contacts are continuous and systematic (planned/purposeful)
5. Therefore, reasonable to exercise PJ over Shoe
xx. Due process requires only that in order to subject a defendant to a judgement in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice
xxi. But to the extent that a corporation exercises the privilege of conducting activities within a state, it enjoys the benefits and protection of the laws of that state
1. May give rise to obligations, and so far as those obligations arise out of or are connected with the activities within the state, a procedure which requires the corporation to respond to a suit brought to enforce them can, in most instances, hardly be said to be undue
xxii. Dissent
1. Congress has expressly provided that a State shall not be prohibited from levying the kind of unemployment compensation tax here challenged
2. Congressional consent is an adequate answer to a claim that imposition of the tax violates the commerce clause
3. Dissent believes that the federal constitution leaves to each state the power to tax and to open the doors of its courts for its citizens to sue corporations whose agents do business in those states
4. Thinks it is a judicial deprivation to condition its exercise upon this court’s notion of fair play
5. Court can’t stretch the meaning of due process to authorize the court to deprive a state of the right to afford judicial protection to its citizens on the ground that i would be more convenient for the corporation to be sued somewhere else
6. No one ever formally proposed that courts should be given power to invalidate legislation under any such elastic standards
m. Two things needed for personal jurisdiction:
i. Statute that allows you to hold jurisdiction over someone (long-arm statute)
ii. Determine whether application of statute satisfies due process.
1. Either satisfies traditional basis for PJ
2. Or minimum contacts
n. Specific Jurisdiction: Claims related to contacts in state
o. General jurisdiction: such substantial contacts that you can keep jurisdiction w/ any claim (i.e. domicile, “at home”)
p. What is the minimum contacts test?
i. Examines the non-resident connections with the state
1. Quantity and quality
2. Quality = 
a. Was it continuous and systematic
b. Is there a relationship between the contacts
q. Burger King v. Rudzewicz - CONTRACTS CAN ESTABLISH PJ
i. Burger King v. Rudzewicz: Florida corporation business in Miami. Negotiations resolved by Miami headquarters. Contracts state Florida law applies. Must pay monthly rent to Miami – when they default on payments, and refuse to cease operations after BK requests, BK sues. They file 12(b)(2) motion to dismiss for lack of jurisdiction.
1. Breach of contract case: did they have fair warning that they may be subject to suit in Florida due to purposely directed activity toward forum state/voluntary choice to do business there?
2. State interest in providing convenient forum for residents: unfair to allow escape from consequences of activity in that state, not too burdensome to get to florida.
3. Foreseeability you may be haled by a state’s court – minimum contacts: purposeful, deliberate, voluntary (intent)
4. Satisfy fair contacts = presumptively fair (rebuttable presumption, however heavy burden to rebut, needs compelling evidence)
5. Contract alone is not enough; prior negotiations, contemplated future consequences, terms of contract, actual course of dealing to be considered.
6. The things they had to do in Florida, contractually, also gave rise to the claim (relatedness)
ii. MEANINGFUL CONNECTIONS LEADING TO REASONABLE EXPECTATION OF PROCESS IN THE FORUM (PURPOSEFUL CONTACTS)
iii. Case filed in Florida
iv. This case is filed in federal court
1. Most of the time, federal courts borrow states statute
v. The P is Burger King
1. Corporation that franchise restaurants
2. A Florida corporation
vi. D is John Rudzewicz
1. He is a resident of Michigan, opened a BK franchise in Michigan
vii. They are in FC because citizens of different states and over the $ threshold for federal court
viii. What are the facts of BK’s claim?
1. BK is claiming breach of contract
2. Rudzewicz has minimum contacts in Florida
3. Purposefully affiliating yourself with the state
a. D entered a contract in Florida, and is now being sued for breach of that contract
ix. Foreseeability -> that you might be sued in the state
1. Purposeful contacts mean you should know its foreseeable
2. But contacts have to be purposeful
x. How do you structure the approach to PJ in BK?
1. P has to show that D has purposeful contacts with the state
a. Claim needs to arise out of the contacts for specific jurisdiction
xi. International Shoe and BK very similar cases
1. Basically the same structure
xii. A choice of law provision is not sufficient on its own, but can be helpful evidence
1. Choice of forum provision would be sufficient
r. Restatement 2d Conflicts of Laws §36: Sounds a lot like International Shoe
s. The Effects Test
i. Restatement 2d Conflict of Laws §37: State has power to exercise jurisdiction over individual who causes effects in the state by an act done elsewhere with respect to any cause of action arising from those effects unless the nature of the effects & individual’s relationship to state make exercise of jurisdiction unreasonable.
ii. Sounds like Burger King
t. Calder v. Jones, SC, 1984, CB 168 - 174 - EFFECTS TEST -> Torts case
i. Calder v. Jones: TV star lives and works in CA. Nat’l Enquirer (Florida) writes story about her being alcoholic and unable to work. Written in Florida, barely any visits to CA (non-business related). Jones claims libel, invasion of privacy, IIED, files in CA.
1. Not actually in CA, but largest number of sales in CA (600K monthly)
2. Nat’l enquirer does not challenge jurisdiction but writer and president challenge: motion to “quash”
3. Court of appeal reverses trial courts grant of motion, holds jurisdiction is satisfied
4. Due process: purposeful and related to cause of action.
a. Purposely directed TO the state or IN the state
b. Related (arises from the purposeful contact)
i. Deft will have burden of a compelling rebuttal w/ presumption of jurisdiction (when above are satisfied)
c. Research w/ calls in CA, write and distribute from Flordia, however:
i. Publishing in CA, libeled in CA through the distribution. Intent to libel in CA, knew it would be distributed there and this is a CA story based on a CA woman.
ii. The AIM and BRUNT of the story was directed at CA (audience, victim)
iii. “intentional conduct in Florida calculated to cause injury to respondent in CA”
ii. Shirley Jones lives in California, is an actress
iii. An article is written about her in the National Enquirer
1. Article says she is an alcoholic
iv. National Enquirier is a Florida Corporation
1. But sells more copies in California than any other state
v. If the National Enquirier was called to California, California probably would have had jurisdiction
1. National Enequirer didn’t object to this
vi. But the President and reporter were sued as well
1. They filed a motion to quash
2. In California, means a motion to dismiss for lack of jurisdiction
vii. Cali SC didn’t want to hear the case, but US SC did
viii. Do Calder and South meet the minimum contacts test?
1. Have they purposefully associated themselves with California
2. Have the claims risen out of those actions?
ix. Jurisdiction -> due process -> minimum contacts -> purposeful -> specific jurisdiction
1. Have to show that there were purposeful actions in the state
2. And that those actions relate to the claim
x. You can have a lot of contact with a state, but doesn’t count unless it is meaningful and related
xi. Calder has some contacts with California
1. His trips don’t matter
2. But they wrote an article knowing it would be sold in Cali, about someone in Cali, using Cali sources
xii. BK and Calder are both effects test cases
1. Looking at the nature of the relationship and the effects of the actors
xiii. Given the facts of this case, it would be reasonable to exercise jurisdiction
u. Calder has opened up a lot of opportunities for jurisdiction
i. Lower courts have struggled with this
ii. Lower courts have narrowed the scope of the effects test when dealing with torts
iii. Lower Courts Test -> Past Calder
1. Only apply to intentional torts
2. Brunt of harm must be felt in the state (necessary)
3. Aimed at state
v. Notes and Questions
i. Reduced to its essentials, the Restatement of Conflict of Laws endorses the exercise of personal jurisdiction over a nonresident defendant when the claim asserted against that defendant arises out of the foreseeable in-forum effects of defendant’s out-of-forum activities and the exercise of jurisdiction is otherwise reasonable
1. It is not an alternative to the minimum contacts test, but is a contextualized version of it, another way to determine if the defendant's contacts with the forum are meaningful
ii. Lower courts have given Calder’s effects test a narrow sweep
1. There appears to be a growing consensus that the test will be satisfied only when
a. The defendant committed an intentional tort
b. The Plaintiff felt the brunt of the harm in the forum such that the forum can be said to be the focal point of the harm suffered by the plaintiff as a result of that tort
c. The defendant expressly aimed his tortious conduct at the forum such that the forum can be said to be the focal point of the tortious activity
w. Cases so far
i. Calder - Torts case
ii. BK - contracts case
iii. International Shoe - activity case
1. But all similar
2. Has the defendant done something in the state, or done something out of the state that had a big enough impact to warrant jurisdiction?
x. Stream of Commerce
i. Stream of Commerce:
1. Not an alternative to purposeful availment – a way to establish that.
a. Specialized version of effects test
2. Example: manufacturer sends to distributor who sends to particular state
a. Stream of commerce requires intermediary between manufacturer and purchaser of product
b. Ends at purchase (if purchaser uses product in another state that forum is not valid)
3. Way to establish jurisdiction over a manufacturer
4. Asahi creates major confusion (man. In Japan, sent to Taiwan, dist. In CA)
a. O’Connor (4) – “something more” company in Japan needs to do “something” aiming at CA (ads, distribution scheme, etc.) “Stream of Commerce +”
b. Brennan (4) – as long as aware final product was part of regular flow (anticipated) in that state, enough.
c. Stevens (1) Doesn’t matter (though volume, value, hazardous nature should be taken into account)
ii. No set laws yet -> it is a struggle
iii. Not an alternative to minimum contacts
iv. Applies to products liability cases
v. Product made in state A, delivered to state B, causes accident in state B
vi. Can P claim jurisdiction over out of state manufacturer?
vii. Court has struggled with this
1. Didn’t aim at test possibly -> no PJ
2. Maybe did aim it -> Probably is PJ
y. General Jurisdiction
i. Continuous, systematic, and so substantial that we consider jurisdiction
z. Perkins case: one case where court found GJ
i. Perkins v. Beguet Mining: General jurisdiction foundational case. American citizen w/ mine in Philippines moves w/ all papers to Ohio during Japanese occupation in WWII. Ohio exercised general jurisdiction for claim completely unrelated w/ activity in Ohio; however, as practical matter the “business” had moved there.
ii. Mining company created in Philippines during WWII
iii. Stops operating there, moves all files to Ohio
iv. All operations have to happen in Ohio
v. Suit filed for actions happening in Philippines pre-WWII
vi. In this case, even if just temporarily, the mining company seemed like a corporate resident of Ohio
vii. The forum state was basically their principal place of business
aa. Helicopteros case: distinguishable from Perkins because purchasing wasn’t the same as temporarily establishing a place of business
i. Helicopteros: Helicopter crash in Peru, after buying $4M of helicopters from Texas and sent pilots for training there – NOT enough for general jurisdiction (crash had no relation to contacts in Texas, so not specific jurisdiction either) – large quantity of purchases does not make one conceptually present.
ii. Helicopter accident that happened in Peru
iii. But lots of parts of the helicopter were built in Texas
iv. Suit was in texas
v. Purchases in Texas did not constitute GJ
vi. Purchasing goods is just not enough for GJ
1. If a court did do this, would have to figure out how much money needs to be spent
2. Would also extend GJ very broadly -> not good
ab. Goodyear case - Ginsburg limits GJ
i. Goodyear: limited contacts for bus crash in France, but some tires had made to N.C. – Ginsburg limits general jurisdiction to be very narrow, they are not “at home” in NC.
ii. Bus was in an accident in Paris
iii. Two kids from North Carolina were killed
iv. Suit was filed in NC
1. Wanted GJ over 3 European subsidiaries that made tires that were on the bus
v. Some type of tire that was on the bus had been found in NC
vi. SC says that you can’t establish GJ from stream of commerce
vii. Although the placement of a product into the stream of commerce may bolster an affiliation germane to specific jurisdiction, such contacts do not warrant a determination that, based on those ties, the forum has general jurisdiction over a defendant
viii. A corporation’s continuous activity of some sorts within a state is not enough to support the demand that the corporation be amenable to suits unrelated to that activity
ix. GJ available when the non-resident defendant can be said to be at home in the state
1. This is a big rule
2. Pretty limited
3. Really looks like domicile
a. Principal place of business or where incorporated
ac. Daimler A.G. v. Bauman, SC, 2014 (CB 220 - 230): Ginsburg opinion
i. Daimler AG v. Bauman: German Aktiengesellshaft, MB Argentina allegedly conspires w/ “dirty war” and violates human rights. Plaintiffs are Argentinian, bring suit in N.D. Cal, arguing Daimler responsible for subsidiary and using MBUSA as proxy.
1. Fed courts follow state laws, CA long-arm statute only requires due process.
2. MBUSA imports cars thru NJ, and CA is one of the largest markets in luxury vehicles. MBUSA also has some offices there.
3. 9th Cir. Says MBUSA is an “agent” of Daimler – SCOTUS thinks this is too broad. However, assuming they are agents, still not enough.
a. Daimler’s actual contacts w/ CA are minimal.
4. Even w/ all MBUSA contacts attributed to Daimler, the totality of their sales is only 2.4% in CA when applying all other “agents” worldwide. This makes them NOT at home in CA – needs to be MUCH larger. MBUSA may be at home in CA by itself, but Daimler is not.
ii. Daimler is a German company 
1. Manufacture cars in Germany and then export them around the world
iii. Ps are Argentinian, human rights activists claiming either they or their family were hurt during the Dirty War
iv. Claim is that Mercedes Benz Argentina (sub of Daimler) conspired with the Argentinian government to harm these people
v. Suit was filed in California -> federal suit (torture act, etc…)
vi. Federal courts ordinarily follow state laws in determining the bounds of their jurisdiction over persons
vii. Under California’s long-arm statute, California state courts may exercise personal jurisdiction on any basis not inconsistent with the constitution of this state or of the US
viii. Court therefore inquires whether the 9th Circuit’s holding comports with the limits imposed by federal due process
ix. Can the court get jurisdiction over Daimler?
1. Either through Mercedes Benz USA -> Delaware corporation
a. They import cars in the US all over the US
b. Biggest market is California
2. Or through Daimler
x. There’s an assumption made in the case that MBUSA was at home in California under the Goodyear Standard
1. And therefore there was GJ over them
2. Claim that MBUSA was an agent for Daimler in California, and therefore the GJ passes
a. Argument was that if the agent is doing something important for you, then they are an agent for you
b. This is shot down
xi. But even if they were an agent
1. Daimler had activity in the state
2. Sold cars there -> 2.5% of worldwide sales were in California
3. But those contacts were not enough to establish that they were at home in California
xii. Even if MBUSA is at home in California, and is an agent of Daimler, that doesn’t mean Daimler is at home in California
1. The SC says that the Agency theory applied by the Appeals Court was way too broad, and even if they were an agent, Dailmer is not at home there
xiii. Businesses are at home when they are incorporated in the state, or where it is their principal place of business
xiv. The court takes the Perkins case seriously
1. Might be a narrow approach, but is a method
2. Being at home method is essential
xv. GJ will almost never be able to be applied post Daimler
xvi. Is MBUSA really at home in California?
1. NO
2. The activity has to be so systematic and continuous that Claiofrnia can be considered at home for them
xvii. If we extend GJ, would make it hard for large corporations to plan their business
1. Where would they expect to be sued?
xviii. Did it look like they were at home there?
xix. Is it weird that they aren’t incorporated there?
xx. Sotomayor Concurrence
1. Tries to widen GJ -> want’s more flexibility
2. There should be a grey area
3. Concurs only in the judgement, because she cannot agree with the path that the Court took 
4. The State’s exercise of jurisdiction would be unreasonable given that the case involves foreign Ps suing a foreign D based on foreign conduct, and given that a more appropriate forum is available
5. A straightforward test for GJ had been established
a. Does the D have continuous corporate operations within a state that are so substantial and of such a nature as to justify suit against it on causes of action arising from dealings entirely distinct from those activities
6. The majority created a new rule
a. In order for a foreign D to be subject to GJ, it must not only possess continuous and systematic contacts with a forum State, but those contacts must also surpass some unspecified level when viewed in comparison to the company’s nationwide and worldwide activities
7. There remain other judicial doctrines available to mitigate any resulting unfairness to large corporate defendants
xxi. Notes and Questions
1. The Daimler Court describes the paradigm example of GJ over natural persons as domicile
a. Such jurisdiction is general in that it encompasses claims having no relationship to the forum state, other than the fact that the individual is domiciled there
2. GJ over a corporation has the rough equivalent of corporate domicile, i.e., the place where the corporation is at home
a. This is the corporation’s state of incorporation and/or its principal place of business
3. The Daimler Court describes SJ as the centerpiece of modern jurisdiction and GJ as a more limited an exceptional form of jurisdiction
ad. Note: if a “traditional” jurisdictional ground is satisfied, specific/general jurisdiction is not necessary (unless “in rem” – still requires minimum contacts/specific jurisdiction)
ae. Federal Long-Arm Provisions
i. There are a number of important exceptions that allow federal courts to utilize federal rather than state provisions to obtain jurisdiction over parties
1. Rule 4(k)(1)(C)
a. Allows federal courts to exercise personal jurisdiction when authorized by a federal statute
b. One of the most important statues is the federal interpleader statute, which provides for nationwide service of process
2. Rule 4(k)(2)
a. Allows federal courts to obtain personal jurisdiction through worldwide service of process on claims brought to vindicate federal rights, if the P can show that the D is not subject to jurisdiction under the laws of any state and that the exercise of jurisdiction is constitutional
i. Foreign Ds who lacked single-state contacts sufficient to bring them within the reach of a given state’s long-arm statute, but who had enough contacts with the US as a whole to make PJ over them in a US court constitutional, could evade responsibility for civil violations of federal laws that did not provide specifically for service of process
ii. To close this loophole, the drafters designed the new Rule 4(k)(2) to function as a species of federal long-arm statute
af. Minimum Contacts at the National Level
i. If a federal court uses a federal long-arm provision, the constitutionality of the exercise of jurisdiction is measured by the Due Process Clause of the 5th Amendment
ii. The SC has yet to addressed this matter
iii. But the lower federal courts are in virtual agreement that in federal long-arm cases in which the minimum contacts test applies, the focus under the 5th Amendment must be on a defendant’s national contacts, not just its contacts with the state in which the federal court is located
iv. A D may seek to rebut the presumption that arises once the contacts and relatedness requirements of due process have been satisfied
v. The fact that a D has meaningful contacts with one part of the country may not make it fair to have to litigate in another party of the country thousands of miles away
vi. A DC should be especially scrupulous to protect aliens who reside in foreign country from forum selections so onerous that injustice could result
5. Service of Process
a. How to serve individuals:
i. Rule 4: standard for service of process in Federal courts
1. Formal service of summons & complaint
a. Summons = you’re being sued, must answer, date requirements, etc.
b. Complaint = facts, cause of action, nature of suit
2. Classic form is process server handing papers to individual
a. Must be “reasonably calculated” to notify of suit
b. Method of service is dependent on nature of defendant
3. 4(d): waiver of service – will not need service, consent to suit
a. 1st Class mail (or other reliable means)
i. Copy of complaint (no summons), notice of suit, request for waiver, 2 copies of waiver of service
ii. If signs & returns waiver, no service required – otherwise, will have to bear costs of service unless have good reason not to return waiver
b. Normal practice to waive: cooperative, does not have to pay for service if waiver returned/signed
4. 4(e)(1) allows fed court to borrow state law of forum state or state where deft. will be served
5. 4(e)(2) allows (A) personal service (B) leaving at dwelling w/ person of suitable age & discretion (C) delivery to agent authorized by appointment or law
6. 4(h)(1)(A) – reference 4(e)(1) can use state law for corporations and waive just like an individual
7. 4(k)(1)(A) – using state long-arm statute with state or federal claims
8. 4(k)(1)(C) – in particular cases, there can be Federal long-arm statutes (contacts w/ US but no particular state)
9. 4(k)(2) – no contacts with states at all, due process in U.S.
b. In federal court, the standard is Rule 4 (either individual or corporation)
i. Rule 4(d): Waiving Service 
1. Requesting a Waiver. An individual, corporation, or association that is subject to service under Rule 4(e), (f), or (h) has a duty to avoid unnecessary expenses of serving the summons. The plaintiff may notify such a defendant that an action has been commenced and request that the defendant waive service of a summons. The notice and request must:
a. (A) be in writing and be addressed:
i. To the individual defendant; or
ii. For a defendant subject to service under Rule 4(h), to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process;
b. (B) name the court where the complaint was filed;
c. (C) be accompanied by a copy of the complaint, 2 copies of the waiver form appended to this Rule 4, and a prepaid means for returning the form;
d. (D) inform the defendant, using the form appended to this Rule 4, of the consequences of waiving and not waiving service;
e. (E) state the date when the request is sent;
f. (F) give the defendant a reasonable time of at least 30 days after the request was sent - or at least 60 days if sent to the defendant outside any judicial district of the United States - to return the waiver; and
g. (G) be sent by first-class mail or other reliable means
2. Failure to Waive. If a defendant located within the United States fails, without good cause, to sign and return a waiver requested by a plaintiff located within the United States, the court must impose on the defendant:
a. (A) the expenses later incurred in making service; and
b. (B) the reasonable expenses, including attorney’s fees, of any motion required to collect those service expenses.
3. Time to Answer After a Waiver. A defendant who, before being served with process, timely returns a waiver need not serve an answer to the complaint until 60 days after the request was sent - or until 90 days after it was sent to the defendant outside any judicial district of the United States.
4. Results of Filing a Waiver. When the plaintiff files a waiver, proof of service is not required and these rules apply as if a summons and complaint had been served at the time of filing the waiver.
5. Jurisdiction and Venue Not Waived. Waiving service of a summons does not waive any objection to personal jurisdiction or to venue. 
ii. Rule 4(e): Serving an Individual Within a Judicial District of the United States:
Unless federal law provides otherwise, an individual - other than a minor, an incomptent person, or a person whose waiver has been filed - may be served in a judicial district of the United States by:
1. Following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the district court is located or where service is made; or
a. (abide by law where the court where the suit is filed or abide by the law of the state where they are served)
2. Doing any of the following:
a. (A) delivering a copy of the summons and of the complaint to the individual personally;
b. (B) leaving a copy of each at the individual’s dwelling or usual place of abode with someone of suitable age and discretion who resides there; or
c. (C) delivering a copy of each to an agent authorized by appointment or by law to receive service of process
iii. Rule 4(h): Serving a Corporation, Partnership, or Association. Unless federal law provides otherwise or the defendant’s waiver has been filed, a domestic or foreign corporation, or a partnership or other unincorporated association that is subject to suit under a common name, must be served:
1. In a judicial district of the United States:
a. (A) in the manner prescribed by Rule 4(e)(1) for serving an individual; or 
b. (B) by delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process and - if the agent is one authorized by statute and the statute so requires - by also mailing a copy of each to the defendant; or
2. At a place not within any judicial district of the United States, in any manner prescribed by Rule 4(f) for serving an individual, except personal delivery under (f)(2)(C)(i)
iv. Rule 4(K): Territorial Limits of Effective Service
1. (1) In General. Serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant:
a. (A) who is subject to the jurisdiction of a court of general jurisdiction in the state where the district court is located;
i. Need to know this
ii. Majority of federal cases are a 4(K)(1)(A)
b. (B) who is a party joined under Rule 14 or 19 and is served within a judicial district of the United States and not more than 100 miles from where the summons was issued;
c. (C) when authorized by a federal statute.
i. Federal court can exercise personal jurisdiction through federal statute
ii. Sometimes get 4(K)(1)(C) cases
2. (2) Federal Claim Outside State-Court Jurisdiction. For a claim that arises under federal law, serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant if:
a. (A) the defendant is not subject to jurisdiction in any state’s courts of general jurisdiction; and
b. (B) exercising jurisdiction is consistent with the United States Constitution and laws.
i. (These are federal question claims, where there is no state court where minimum contacts would be satisfied)
ii. (Events occuring outside the US)
c. GO BACK AND DO PROBLEM 3-1 AND 3-2 (CHECK NOTES FROM 10/23/19)
d. Actual notice helps satisfy due process, but does not cure defective statutory service
e. 4(d) waiver of service trying to make things easier
i. Most individuals and corporations are subject to this rule
ii. P requests D waive service
1. Must be by first class mail
iii. Let D know they are being served
1. Must have complaint
2. Notice
3. And request for waiver
4. Stamped envelope for them to send back to you
5. Let them know how long they have to send back
iv. Not mandatory for D to waive
v. Normally P has to pay for service
vi. But if D is asked to waive, and they say no, the D must bear the costs of the service
vii. D gets extra time to respond as a benefit if they waive
viii. Promotes cooperation between lawyers
f. Service means some type of formal delivery of process
i. Process = legal papers = summons + complaint
1. Formal document that notifies a person that they have been served, and what they should do
g. To satisfy standards of service, have to:
i. Satisfy statute or rule
ii. Satisfy due process pertaining to service
h. The adequacy of service of process turns on two factors
i. Compliance with a statue authorize the form of service
ii. Compliance with the standard imposed by the Fifth and Fourteenth Amendment Due Process Clauses
i. The Mechanics of Service: Rule 4
i. Request for Waiver of Service
1. Perhaps the most striking thing about Rule 4 is its effort to eliminate issues concerning service of process by inducing the defendant to waive formal service of the summons and complaint
2. The waiver of service provision allows a plaintiff to send a copy of the complaint to the defendant by first-class mail or other reliable means
3. If the defendant signs and returns the Waiver of Service within the allowed time, no service of a summons occurs
4. Rule 4(d)(1) imposes on defendants a duty to avoid unnecessary expenses of serving the summons
5. Thus, unless the defendant waives service in a timely manner, the court must impose on the defendant the expenses later incurred in making service; and the reasonable expenses, including attorney’s fees, of any motion required to collect those service expenses
6. By waiving service, a defendant does not surrender any of her defenses, including lack of jurisdiction over the person herself
7. There is one situation in which a defendant may have an incentive not to waive service
a. When the statute of limitations is tolled only be service, a defendant may be able to run out the clock by refusing to waive service
b. That the defendant received actual notice of the suit through receipt of the request for waiver is not enough to toll the statute
8. Rule 4(d) envisions a two step process
a. First seeking a waiver
b. Second effecting formal service if no waiver is obtained
j. Formal Service of Summons and Complaint
i. The important thing is to realize that the authorized means of service depends on the character of the particular defendant
ii. Note that the waiver of service provisions of Rule 4(d)(1) may be employed only with respect to defendants described in subdivisions (e), (f), and (h); defendants in the other three categories must be served formally
iii. Individuals
1. If the defendant is an individual located within the United States, Rule 4(e)(2) allows the plaintiff to 
a. Serve the defendant personally
b. To leave the summons and complaint at the defendant’s dwelling or usual place of abode with someone of suitable age and discretion who reside there
c. To deliver copies to an agent who has been authorized by appointment or by law to receive service on the defendant’s behalf
2. Rule 4(e)(1) allows the plaintiff to employ any mode of service authorized by the law of either the state in which the federal court sits or the state in which service is to be effected
3. Problem 3-2
a. Did not comply with Ohio or California law 
b. Yes, would have been different if they went through a postal clerk
iv. Corporations, Partnerships, and Associations
1. Rule 4(h) governs service on corporations, partnerships, and unincorporated associations
2. If the entity is served within the United States, subdivision (h)(1)(A) allows the plaintiff to borrow state law rules of service, as permitted when serving individuals under Rule 4(e)(1)
3. Alternatively, rule 4(h)(1)(B) allows the plaintiff to deliver a copy of the summons and complaint to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process
k. Service on Corporations - > Rule 4(h)
i. 4(h)(1)(a) -> follow the law of the forum state or service state
ii. 4(h)(1)(b) -> give the summons to a representative agent
iii. Waiver rule also applies to corporation (or any entity that is subject to 4(h)
l. American Institute of Certified Public Accountants v. Affinity Card, Inc, SDNY, 1998 (CB 249 - 255)
i. Am. Institute of Cert. Pub. Accountants v. Affinity Card: breach of contract suit – Am. Files complaint & attempts service, receives default judgment b/c affinity does not answer. Affinity files RULE 60(b)(4) motion to vacate on grounds judgment is void due to lack of service of process.
1. 60(b)(4) requires the court to vacate (not discretionary)
2. Two versions of events – process server says “I have important legal papers” and upon being told that the person was “Assistant VP and he can accept the papers” he hands them over. Other story is that all the process server replied was “that will do” and handed him papers w/o indicating.
a. BOTH STORIES PLAUSIBLE TO THE COURT
3. Policy of court to judge cases based on merits vs. default, so they further that policy by vacating the judgment (also would be furthered in a motion to dismiss by reading facts in light favorable to plaintiff)
4. Service, if reading favorably to the defendant, was not rendered – the Asst. VP did not even work for Affinity and had no affiliation besides for same company president.
5. Due process and Rule 4 are flexible, prioritize justice and fairness.
ii. AICPA & affinity Card have a contract together
iii. Suit is filed in New York & in federal court
iv. State claim filed in federal court
v. AICPA claims Affinity Card was withholding some fees
1. Would be a breach of contract
vi. 4(k)(1)(a) -> court has to look at New York long arm statute to see if they have PJ over Affinity
1. The contractual relationship seems similar to BK case
vii. Affinity never responded in any way to the service
viii. Default judgement entered against them
ix. Affinity files a motion to remove default judgement
x. Affinity files a 60(b)(4) movement
1. Tells you how to file a motion to vacate a judgement
2. File the motion in the court where the judgement was filed
a. Mistake
b. Types 1-3, you get a year
c. The other ones, can be filed within a reasonable amount of time
xi. A (4)(b) one seems to make sense that you would get more time
1. Court didn’t actually have jurisdiction over your case
xii. If judgement is void -> no PJ -> have to vacate judgement
xiii. Two stories are told
1. Process server vs. McDonald
a. Process Server
i. Gave documents to McDonald, who says he could accept the documents for the Defendant
b. McDonald
i. Says all he said was that he was a VP, and that the process server then responded that that would do
ii. Process server didn’t say what he was there for
xiv. Court says they have a policy preference
1. Prefer adjudication on the merits
2. Prefer to decide on the adversarial process
3. Due process more likely to be satisfied in an adversarial process
xv. The court accepts Murphy’s facts (McDonald’s)
1. Court accepts these facts more because they will get to adjudication on the merits
xvi. Start with the federal rule
1. McDonald doesn’t fall within the scope of the rule
xvii. But court applies substantial compliance outlook
1. Was it reasonable for server to think the person had authority to accept service?
xviii. Even if federal rule seems like it was or was not satisfied -> have to look at case interprets them
xix. It could be reasonable to believe McDonald could accept service
xx. Look at NY & Massachusetts statutes
1. NY 
a. Person actually has to say that they can accept service
2. Mass
a. Very strict
b. Have to fully comply with law
c. No substantial compliance
xxi. Some courts are more strict than others on substantial compliance
xxii. There is no uniformity on substantial compliance
m. DO PROBLEM 3-3
6. Federal Question Jurisdiction
a. § 1331: Federal Question
i. The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States
b. Subject Matter Jurisdiction: the power to adjudicate a type of case; authority to take a certain case
i. Vs. Personal jurisdiction: the power to bind a person to a judgment
c. Subject Matter Jurisdiction:
i. While personal jurisdiction pertains to the court's authority to bind a party to its judgement, subject matter jurisdiction pertains to the court's authority to hear the type of case – BOTH must be satisfied separately.
1. Ex: “superior court of CA has jurisdiction over all civil actions”, family law/probate courts, min or max amount in controversy
2. Defined by nature of suit, value of suit, and/or parties of the suit.
ii. Court of General Jurisdiction
1. Can hear all civil matters (except when specifically excluded – i.e. patent law requires fed court)
2. Superior courts of CA are general jurisdiction
iii. Court of limited jurisdiction
1. Can only hear cases specifically granted to them (all Federal courts are limited jurisdiction)
iv. Cannot waive subject matter jurisdiction
1. Absence of SMJ can be raised at any time by any party or court during the entire litigation through the appellate process – case can be dismissed at any time (meaning you want to get it right early on or risk losing years of potential work)
v. Subject matter jurisdiction is briefly stated in a pleading – if attacked, party invoking federal jurisdiction has burden of proving it belongs
vi. Constitutional and statutory requirements must BOTH be satisfied
1. Statutes are specifically designed to satisfy constitution, so if you satisfy the statute you automatically satisfy constitution (but not other way around)
vii. Article III:
1. §1 allows congress to create lower federal courts, only court required is supreme court
2. §2: 9 types of cases fed courts can hear:
a. Arising under constitution, laws, or treaties of US
b. Between citizens of different states
c. Between state or citizens of state and foreign states & citizens
d. Ambassadors, other public ministers, consuls
e. Admiralty & maritime law
f. If US is a party
g. Between 2 or more states
h. Between state and citizens of another state
i. Between citizens of same state claiming lands under grants from different states
i. Congress does not have to vest lower courts w/ authority over all or any of these cases!
viii. “Arising Under” jurisdiction
1. Art. III – any potential federal ingredient (congress gets endless flexibility in defining this)
2. §1331 – district court shall have original jurisdiction over all civil actions arising under constitution, laws or treaties of US
a. NOT the same as Art. III, much narrower for statutory jurisdiction
b. Claim MUST arise under federal law
3.  Creation Test: Holmes/Am. Well Works – cases arise under the law that creates the cause of action
4. Essential Federal Ingredient Test (Smith v. Kansas City Tit. & Trust): federal ingredient embedded in claim
5. Gully v. First National establishes:
a. Need federal question/issue embedded in claim
b. That will be supported or defeated by construction of that issue
c. Must be actual, not conjectural (potentially there not enough)
d. Must appear on face of complaint (not relying on answer/defense)
6. Gunn v. Minton relies on “Grable” Factors:
a. Essential Federal ingredient embedded in state law claim
b. Actually disputed (parties fighting over it – suspicious/going to be an assumption because complaint won’t be in dispute yet)
c. Substantial: important to the federal system
d. Cannot upset the balance between federal and state judiciary – do not open floodgates to fed litigation on an issue
i. Substantially narrows the essential fed. Ingredient test to make it “small”  -- creation test is first pass
7. Essentially, if federal law creates the claim, automatically satisfies jurisdiction. Otherwise, the essential federal ingredient will have to be proven and pass the “Grable” factors… -- see “Franchise Tax Board” where they laid out that it first goes creation test, then goes to essential federal ingredient…
d. Characteristics of SMJ
i. Type of claim a person is asserting
1. Negligence, probate, etc…
ii. Amount of claim
iii. Characterics of the parties
e. General Jurisdiction: can hear all civil cases, except those that are excluded from its authority
i. California Superior court is an example
1. Can’t hear patent, etc…
f. Courts of limited jurisdiction: federal courts -> no presumption of jurisdiction
i. Don’t presume jurisdiction -> can only exercise jurisdiction given to them
ii. Have to find a statute & has to be in compliance with Article III of the Constitution
g. Rule of thumb
i. All purpose trial court in state -> GJ
ii. All federal courts -> LJ
h. SMJ can be raised as an issue at any point
i. Even at appeal
ii. Can't be waived by anyone
iii. The party evoking the court’s SMJ has the burden of establishing it
i. SMJ in Federal Courts
i. Constitutional and statue prongs
ii. Need both Article III and statute passed by Congress to be satisfied
iii. Article III
1. Cases and controversies
a. Legal dispute between adverse parties -> capable of judicial resolution
iv. 9 topics available
1. Cases arising under federal law (laws and tradition)
2. Citizens of different states
3. Citizen vs. alien
4. Ambassadors
5. Admiralty cases
6. When the US is a party
7. A State and another citizen of a state
8. Between two or more states
9. Between citizens of the same state claiming lands under grants from different states
v. Federal law cases and diversity (citizen of a different state)
1. Two types of cases we will most pay attention to
vi. Congress cannot extent SMJ of federal courts, other than through Congressional amendment
vii. Don’t have to give federal courts jurisdiction over all 9 parts
1. Can also limit these jurisdictions through statutes
j. Federal Question Jurisdiction = arising under
i. Article III “Arising Under” Jurisdiction
1. Means two things
a. Under Article III -> very broad definition
i. If under entire case, there is a potential federal ingredient, Article III is satisfied
ii. Know Article III will be satisfied if there is a potential federal ingredient that comes up in the case, raised by either party
1. If just lurking in the background, might be harder
iii. Osborne is the classic case
1. There was a potential federal ingredient that could always come up against banks
2. We might say, consistently with Osborn, that Article III arising under jurisdiction is definitely satisfied when the case is truly about federal law, but also when federal law exists only as a potential issue lodged in the foundational background of the case
2. Article III § 2 of the Constitution extends federal judicial power to all cases arising under this Constitution, the Laws of the US, and Treaties made, or which shall be made, under their authority
3. These three categories encompass the entire range of federal law possibilities
a. We will refer to these various possibilities under the collective title of federal law
4. Broader 
5. Federal ingredient
a. Potential FI somewhere in the case
ii. 1331 -> have to know
1. United States District Courts
2. They get original jurisdiction
a. Court can hear it as an original matter
i. Entry level jurisdiction
3. Narrower
4. Actual FI in the Plaintiff’s claim
iii. Article III “arising under” and 1331 “arising under” don’t mean the same things
1. Article III is a pie
2. 1331 is a slice of the pie
3. If you satisfy 1331, you satisfy Article III
iv. 3 cases define 1331 arising under -> American, Smith, and Gully
k. Steps
i. Identify claim
ii. Break it down into elements
iii. Was it created by state or federal law?
iv. If created by state law, was there a FI?
l. No matter when objection to SMJ is raised, look at the date of filing to see if there was SMJ at the date of filing
m. American Well Works Co. v. Layne & Bowler Co., US SC, 1916 - Holmes
i. Creation test
1. Federal law created the cause of action/claim/duty that was created
ii. American Well Works v. Layne & Bowler: “best” pump owner L&B alleges libel & slander, injury to business because Am. Well Works has sued customers and threatened to sue more for “patent infringement.” Holmes argues:
1. The patent issue is an ingredient, but the resolution of the patent is not essential to establish libel and slander – this is a state law/tort claim; the patent issue would only rise as a defense
2. Therefore, the CLAIM does not arise under the federal ingredient because federal law does not create this tort cause of action (creation test)
iii. Layne & Bowler claiming American Wells is infringing on their patent
1. Suing saying they are damaging their business
2. American saying they have a patent also
iv. There is a potential federal ingredient
1. The patent 
2. But no jurisdiction
v. Start with claim
1. Damages
a. Just have to show that there are damages
i. Don’t have to show anything about patents
vi. 1331 says you start by looking at the claim
1. Is the claim something that arises under federal law
a. Is the cause of action created by federal law
vii. There is nothing that Layne has to prove under federal law
1. American might raise patent as defense
a. But the claim is not federal
viii. Dissent
1. Says that the case involves a direct and substantial controversy under the patent laws
n. Smith v. Kansas City Title & Trust Co., US SC, 1921
i. Essential FI test
1. Proof of state law claim required plaintiff resolution of a federal issue
ii. Smith v. Kansas City Title & Trust: Shareholder wants to prevent company from buying bonds under Fed. Farm Loan Act because he believes they are unconstitutional – if they are unconstitutional the bonds are invalid. Argues it is a breach of fiduciary duty if they buy the bonds (state law claim).
1. While state law claim, court finds jurisdiction because resolution of whether the bonds are unconstitutional is essential in determining whether the bonds are invalid which will therefore establish the breach of fiduciary duty.
2. This is an ESSENTIAL federal ingredient, embedded in the claim.
iii. Smith is a shareholder and is suing his company
iv. What is the claim?
1. Breach of fiduciary duty -> state law claim
2. But in order to show this breach, have to establish a part of federal law
a. There is a federal ingredient in the claim
v. If a claim is created by federal law, satisfy 1331
vi. If it is not created by federal law, can still satisfy 1331 if proof of claim requires resolution of a federal issue
vii. Dissent - Holmes
1. It is evident that the cause of action arises not under any law of the US but wholly under Missouri law
2. The scope of their duty depends upon the charter of their corporation and other laws of Missouri
3. If the Missouri law authorizes or forbids the investment according to the determination of this Court upon a point under the Constitution or Acts of Congress, still that point is material only because the Missouri law saw fit to make it so
4. But it seems to me that a suit cannot be said to arise under any other law than that which creates the cause of action
5. It may be enough that the law relied upon creates a part of the cause of action although not the whole, as held in Osborn, which perhaps is all that is meant by the less guarded expressions
6. But the law must create at least a part of the cause of action by its own force, for it is the suit, not a question in the suit, that must arise under the law of the US
o. Gully v. First National Bank, US SC, 1936 - Cardozo
i. Gully v. First Nat’l: First national entered contract agreeing to take over a business, along with their debts and liabilities (insolvent bank). Gully, 3rd party beneficiary, sues for breach of contract.
1. Examining the face of the complaint, the claim must rely on resolution of a federal issue:
a. Need federal question/issue embedded in claim
b. Claim will be supported or defeated by construction of that issue
c. Federal issue must be actual, not conjectural
d. Must appear on face of complaint
2. Is this truly about federal law? This is a breach of contract claim. The federal ingredient does not have to be resolved in order to establish the breach of contract…
a. Fact that it is nat’l bank is irrelevant, federal law “lurking in the background” is not enough. Common sense tells whether a cause of injury relies on federal law.
ii. Gully is a tax collector
iii. When FNB took over assets of bank they were taking over, they had to pay all old debts
1. But FNB didn’t pay old taxes
iv. Looking for money judgement
v. Plaintiff filed removal -> means moving from state to federal court
vi. Paragraph from pg. 318 (paragraph #2) -> explains statutory arising under
1. Cause of action created by federal law
2. Or the FI is an essential part of claim
3. Controversy has to be about the issue that the FI is involved with
a. A significant role in the controversy
4. Has to be a real case
5. Has to appear on the face of the complaint
a. Has to be what the plaintiff is alleging
6. Well pleaded complaint rule
a. When we assess your complaint to assess if there is federal law, only gonna look at the complaint
7. This paragraph just asking if the complaint is truly about federal law
vii. This case is a contract issue
1. Assume all liabilities of previous bank
2. Taxes included in that liability
viii. This is a breach of contract case, not really about federal law
1. Enforcing the contract
2. A state law issue
ix. The charter of the bank is a potential FI, but this case is not about that
x. Looking at the claim
1. Looks to be about state law
2. Nor does it have an essential FI in it
3. Potential FI lurking in the back and is not enough
xi. A suit to enforce a right which takes its origin in the laws of the US is not necessarily, or for that reason alone, one arising under those laws, for a suit does not so arise unless it really and substantially involves a dispute or controversy respecting the validity, construcion, or effect of such a law, upon the determination of which the result depends
xii. The most one can say is that a question of federal law is lurking in the background, just as farther in the background there lurks a question of constitutional law, the question of state power in our federal form of government
xiii. A dispute so doubtful and conjectural, so far removed from plain necessity, is unavailing to extinguish the jurisdiction of the states
xiv. If we follow the ascent far enough, countless claims of right can be discovered to have their source or their operative limits in the provisions of a federal statute or in the Constitution itself with its circumvent restrictions upon legislative power
p. Declaratory judgements
i. Notes:
ii. Declaratory Relief:
1. Monetary and injunctive relief are coercive, declaratory relief is non-coercive (literally a declaration of the right of parties)
a. Any party can sue for declaratory relief.
2. When potential deft brings action for declaratory (non-coercive) relief, court will look at who the plaintiff would be and what their claim would be in a coercive suit to determine federal jurisdiction.
iii. Concurrent & Exclusive jurisdiction:
1. Strong presumption state courts & fed courts have concurrent jurisdiction over federal claims unless expressly excluded by congress (i.e. 28 U.S.C. §1338 federal courts have exclusive jurisdiction over claims arising under patent law)
iv. Declares the parties rights and judgements
v. No coercive relief
1. No monetary relief (damages)
2. No injunctions
vi. Federal courts allowed to hear these
vii. Any side of relationship can file this
viii. Any party can file for this
ix. Look at the theoretical case of coercive relief to see if it has federal jurisdiction
1. If the coercive case would, it is a federal case
x. If the party who would be a defendant in a suit for coercive relief files for a declaratory judgement, we look at the hypothetical coercive claim to see if it satisfies 1331
xi. The Declaratory Judgment Act does not, however, expand subject matter jurisdiction
xii. Whether an action for declaratory relief arises under federal law for purposes of 1331 depends on whether it would have so arisen if one of the parties had been seeking coercive relief - i.e., monetary damages or an injunction
xiii. We must therefore determine which of the parties would have been the plaintiff in a coercive suit for damages or an injunction on the same issues, and then ask whether that suit would have arisen under federal law by virtue of either the creation test or the essential federal ingredient test
q. With one exception (patent law), counter suits can’t be held to establish jurisdiction
r. State courts can look at federal cases
i. But have to apply federal law
ii. In most federal question cases, the litigants have a choice between a federal and a state forum
iii. Congress may rebut this presumption of concurrent jurisdiction by granting federal courts exclusive jurisdiction over any or all cases arising under federal law
iv. Congress has granted federal courts exclusive jurisdiction over only a few types of federal question cases
v. Where state courts have concurrent jurisdiction over federal claims, they may not refuse to exercise that jurisdiction if the federal claim falls within the general range of matters that the state court is otherwise empowered to hear
vi. A state court of general jurisdiction therefore may not decline to hear a federal civil claim if the only basis for doing so is the federal nature of the claim
s. Congress can make federal law presumptive (patent)
t. Gunn v. Minton, SC, 2013 - ROBERTS CASE
i. Gunn v. Minton: Minton designs and leases out securities transactions program, TEXCEN, and applies for patent year later (and gets it). Sues NASDAQ under patent infringement and loses because the program was “on sale” a year before the patent was admitted, therefore patent invalid. Because his lawyer did not raise defense of “experimental use exception” in court, and it’s too late, he files malpractice claim.
1. Legal malpractice is state law claim.
2. Loses this claim in state court because “less than a scintilla of proof” for experimental use
3. He then claims state has no jurisdiction because this is dealing with a patent issue and a court will have to decide whether his patent is now valid with the experimental use exception
4. Fails creation test (malpractice claim)
5. Part of the “special and small” essential federal ingredient category (Grable factors)?
a. Necessarily raised
b. Actually disputed
c. Substantial
d. Cannot upset congressionally approved balance of federal and state judiciary
6. Fails the substantiality test because the resolution of his claim will not have bearing on the patent law of the US and is only a hypothetical patent issue that is fine for state court to handle.
ii. Everyone agrees if federal law creates the cause of action, federal courts have jurisdiction for purposes of 1331
iii. Essential FI test is the topic of this case
1. Gunn builds on the Smith case
iv. Reality is most cases satisfy 1331 through the creation test
v. Smaller portion satisfy 1331 through essential FI test
vi. There may be policy reasons to show why a case doesn’t satisfy 1331
vii. This is a more recent case
viii. Minton creates a computer program
ix. Leases it to a Texas company
x. One year later he patents it
xi. Minton hires Gunn to file patent infringement case against NASDAQ
1. He loses the case
xii. Minton tries experimental use defense, but the court says it's too late they won’t look at that defense
xiii. Minton sues Gunn for malpractice in Texas state court
1. To prove his case, Minton would have to show that had Gunn raised experimental use defense earlier, it would have worked
2. Gunn said he looked at the defense, but would have lost on it so he didn’t raise it
3. DC agrees with Gunn
xiv. Minton appeals, and says it's a federal issue
1. Says it’s a patent issue
2. Texas SC agrees with him
xv. The SC takes the case -> they are curious is this is truly a SMJ case
1. Section 1338 (a) -> patent law
a. Has the exact same arising under phrase as 1331
2. Roberts takes the opinion that the creation test is the main vehicle to establish SMJ
3. He says the essential FI test is a special and small category of cases
4. They cite the Grable rules
a. Necessarily raised
i. Have to identify that the FI is essential, not lurking
ii. Just have to bring it up
iii. Combo of Smith and Gully
b. Actually disputed
i. Means what it says
c. Substantial
i. This is the tricky one
ii. Is the FI important to the federal system
iii. Much narrower
iv. Not just important to the parties
v. Congress would need to find it important that a federal forum is available
d. Capable of resolution in federal court without disputing the federal-state balance approved by Congress
i. If we allow this case, will have to allow federal jurisdiction in future cases that are similar
ii. Policy judgement
1. Are they opening the flood-gates?
5. In this case
a. It is necessarily raised
i. Case within a case analysis
b. It is actually disputed
i. But this is an incoherent requirement
1. Have to address things after claim is filed
2. Usually look at when the claim is filed, but for this it can be addressed after
c. It is not substantial
i. This case wouldn’t change the original patent case
1. He’d still lose
ii. Not important to federal system
1. Ides thinks the federal court should have an interest in patent malpractice suits
a. Roberts says no, it is a state issue
iii. 3rd prong is kind of an out for courts
1. Courts want to keep the essential FI test narrow
d. Given no federal jurisdiction, don’t want to open the doors to these cases
xvi. The federal courts have exclusive jurisdiction of all cases arising under the patent laws, but not all questions in which a patent may be the subject matter of the controversy
xvii. In this case, although the state courts must answer a question of patent law to resolve Minton’s legal malpractice claim, their answer will have no broader effects
xviii. It will not stand as binding precedent for any future patent claim; it will not even affect the validity of Minton’s patent
xix. Accordingly, there is no serious federal interest in claiming the advantages thought to be inherent in a federal forum
xx. Section 1338(a) does not deprive the state courts of subject matter jurisdiction
xxi. Notes and Questions
1. The four-step approach
a. The Gunn Court describes a four-step approach to assessing jurisdiction in cases where the P’s claim is not itself created by federal law
i. Federal jurisdiction over a state-law claim will lie if a federal issue is
1. Necessarily raised
2. Actually disputed
3. Substantial
4. Capable of resolution in federal court without disrupting the federal-state balance approved by Congress
b. The first step describes what we might call the Smith/Gully standard, namely, that resolution of a state-law claim will depend on the construction, validity, or effect of federal law
c. The second step has a surface appeal, but is a bit difficult to understand since jurisdiction must be measured in the face of the complaint, and under the well-pleaded complaint rule we cannot know or anticipate the D’s response to the claim
d. Third, the federal issue must be substantial, i.e., important to the federal system as a whole
i. There the focus turns away from the P’s interest in a federal forum and centers on the interest of the federal system
e. Finally, even if the first three requirements are met, the case must be dismissed if the district court determines that the exercise of SMJ will upset the congressionally mandated balance between state and federal jurisdiction
u. Grabble & Gunn
i. Saying they recognize the Smith case, but they are making it narrower
1. Substantial issue
2. And opening floodgates
v. PROBLEM 4-7 IS A REALLY GOOD PROBLEM, DO IT!!!!
7. Diversity Jurisdiction
a. Diversity Jurisdiction – federal judges apply state law
i. Art III: between citizens of different states
1. Minimal diversity: any one defendant is different than any one plaintiff
ii. 28 U.S.C. §1332 (a)(1): District court shall have original jurisdiction over all civil actions where matter in controversy exceeds $75,000
1. Between citizens of different states
2. Between state or citizens of state and foreign state or citizens of foreign state
a. Complete diversity: no plaintiff can be from same state as any defendant
iii. Satisfy §1332, satisfy Art. III
iv. Party invoking jurisdiction must plead & show in complaint, burden of pleading
b. Amount in Controversy (Diversity Jurisdiction):
i. Must exceed $75,000
ii. Usually easy to solve, not many “borderline” cases
iii. Must plead both complete diversity and plead amount in controversy
iv. Presumption of good faith allegations in a complaint in absence of some showing otherwise by defendant (Rule 12 MTD, etc.)
v. Good faith – plaintiff believed, and reasonably believed, the amount in controversy satisfied the minimum at the time of pleading
1. Measured from the day the complaint is filed – if defendant pays off some or all of “owed” amount (i.e. Coventry) after the complaint is filed does not affect amount in controversy for jurisdictional purposes – does reduce damages, however.
2. There may be circumstances where it is legally certain that P cannot recover the jurisdictional minimum, but where she can nonetheless establish her good faith in alleging that the matter in controversy exceeds the sum or value of $75,000
c. Aggregation of claims:
i. Plaintiff can aggregate all claims (related or unrelated) against single deft. for amount in controversy calculation
ii. With a single plaintiff against multiple defendants, must satisfy amount in controversy for each defendant individually
iii. With multiple plaintiffs each must satisfy as to one defendant
iv. “exceptions”: when multiple plaintiffs have “single title or right, with common and undivided interest”
1. Also Joint and Several liability (any defendant is wholly liable for full damages)
v. Computing in suits for Declaratory Judgment:
1. 3 approaches:
a. Plaintiff viewpoint: what is the value of the judgment to the plaintiff?
b. Either-viewpoint: what is the value of the gain to the plaintiff OR the loss to defendant of declaratory judgment?
c. Asserting Jurisdiction: What is the value of declaratory judgment to the party asserting Federal Jurisdiction?
i. Most courts follow Either-Viewpoint rule or Party Asserting Jurisdiction rule, not Plaintiff Viewpoint
d. Diversity
i. Controversy between citizens of different states
1. Need minimal diversity 
a. At least one P & one D have to be from different states, even if everyone else are from the same state
b. Minimal diversity is all Article III requires
ii. These cases compete on crowded court calendars with lawsuits that are arguably more deserving of federal judicial attention, including federal criminal cases, civil rights actions, and suits to vindicate other federal statutory rights
iii. In addition, diversity cases raise problems of federalism, for they require federal judges to interpret and apply state law, a task for which state judges are much better equipped
iv. Finally, diversity jurisdiction can lead to inefficiency because federal courts must often resolve issues of federal judicial power that would not arise in state court
v. § 1332(a) authorizes federal district courts to take original jurisdiction over four categories of diversity cases, i.e., those between:
1. Citizens of different States;
2. Citizens of a State and citizens or subjects of a foreign state, except that the district courts shall not have original jurisdiction under this subsection of an action between citizens of a State and citizens or subjects of a foreign state who are lawfully admitted for permanent residence in the US and are domiciled in the same State;
3. Citizens of different States and in which citizens or subjects of a foreign state are additional parties; and
4. A foreign state...as plaintiff and citizens of a State or of different States
vi. The first category embraces interstate diversity cases
vii. The second category involves alienage jurisdiction
viii. The third category entails a mix of the first two in the sense that there is interstate diversity as well as the presence of aliens
ix. The fourth category covers suits by a foreign government or foreign government entity against citizens of one or more states
e. § 1332: Diversity of Citizenship; Amount in Controversy; Costs
i. No P can be from the same state as any D
ii. If you satisfy 1332(a)(1), you satisfy 1331
1. Same as federal question jurisdiction
2. 1332(a)(1)
a. The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between -
i. Citizens of different States
f. Congress only requires minimal diversity for a few issues:
i. Multiforum litigation statute
ii. CAFA -> class action
iii. Interpleading act (next semester issue)
g. Section 1332(a)(1)’s grant of jurisdiction over cases between citizens of different States would appear to allow a federal court to hear a suit brought by a citizen of New York against a citizen of California and a citizen of New York, since the P and one of the Ds are from different states
i. However, in Strawbridge v. Curtiss, they construed 1332’s predecessor statue as requiring that there be complete diversity between the parties, such that no P is a citizen of the same state as any D
ii. This interpretation of the diversity statute still holds today
iii. Because the example involves only minimal diversity - the P is diverse from one but not all of the Ds - it does not meet the diversity requirement of 1332
h. In applying the diversity statute, it is therefore imperative that no P be a citizen of the same state as any D
i. This brings us to the central question of how we determine a party’s citizenship for diversity purposes
j. 1332(a)(1) -> need to exceed $75,000
k. Diversity
i. Amount in controversy?
ii. Complete diversity?
l. Rodriguez v. Senor Frog’s de La Isla, Inc. 1st Circuit, 2011
i. Rodriguez v. Senor Frogs: Drunk Senor Frogs employee plows into Paloma Rodriguez’s car after it breaks down, causing severe damage, in Puerto Rico (she is citizen of PR at time of accident). She moves to CA and files suit a few months later.
1. Domicile is to be determined at the time the suit is filed. Is she domiciled in CA? trial court thinks so, appellate court rules no clear error either way, there is evidence on both sides so they affirm.
2. §1332(e) defines “state” to include territories (so PR is a state by these standards) – jurisdiction based on domicile, Senor Frogs incorporated in PR and Paloma domiciled in CA at time of filing suit.
3. How to define domicile:
a. Where you intend to stay permanently or indefinitely
b. Every human being has only ONE domicile at a time, retain domicile until you establish a new one
c. Burden of showing domicile or change in domicile is on the plaintiff
4. “Bank One” factors are not elements, so if they satisfy enough of them it is fine. Include:
a. Intent to stay
b. Exercises political rights
c. Pays taxes
d. Works
e. Owns or keeps property
f. Driver’s license
g. Bank accounts
h. Church
i. Membership associations
ii. Filed in Puerto Rico (treated as a state for purposes of diversity, but Ides doesn’t think this makes sense)
iii. Rodriguez hit by a drunk driver who worked for Senor Frogs
iv. On the day of the accident, she was domiciled in Puerto Rico
v. After the accident, she was domiciled in California
vi. Domicile = state of permanent residence -> only 1 per person
vii. An American citizen domiciled abroad can’t be sued on diversity
viii. Rodriguez sues in Puerto Rico
ix. Senor Frogs objects on a 12(b)(1) motion to dismiss
x. Person who invokes the federal court’s jurisdiction has the burden of proof of establishing SMJ
xi. The complaint has to include a short part identifying SMJ
xii. Facts relevant to Rodriguez’s SMJ:
1. Bank one factors -> list of factors used to help establish domicile
xiii. On the date the case was filed, Rodriguez lived in California
xiv. There’s a presumption of contrived domicile
1. So because Rodriguez is claiming she changed domicile, she has an extra burden of proof that she changed
2. When a party seeks to establish jurisdiction by asserting that there has been a change in domicile, he or she encounters an additional hurdle as well
a. There is a presumption of continuing domicile that applies whenever a person relocates
b. In order to defeat the presumption and establish a new domicile, the person must demonstrate both:
i. Residence in a new state; and
ii. An intention to remain in that state indefinitely
c. There is no durational residency requirement in the establishment of domicile; once presence in the new state and intent to remain are met, the new domicile is instantaneously established
xv. Rodriguez had facts pre-complaint
1. Moved there, her belongings were there, she had a Cali bank account, etc…
xvi. Post complaint facts help reaffirm
1. Rodriguez told the judge that she gave birth to a baby boy in California
2. Turned to a California pediatrician to treat him
3. Put him a California daycare for a spell
4. She also enrolled in three California community college courses and got a cell phone with a California area code
xvii. Courts say these facts are enough
1. The facts show that Rodriguez planned to permanently or indefinitely stay in California
xviii. Senor Frogs says the facts aren’t enough
1. She did not register to vote there
2. She had no affiliated church
3. She had the weird statement “I lived all my life in Mayaguez”
a. This statement was taken out of context though
xix. Looking at the Bank One factors, it seems like Rodriguez was domiciled in California on the date she filed the lawsuit
1. Therefore, diversity would be justified
m. Section 1359: specific to the collusive nature of diversity
i. Prohibits the collusive nature of diversity
1. A district court shall not have jurisdiction of a civil action in which any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jurisdiction of such court
ii. Doesn’t explicitly state you can’t collusively defeat diversity
1. But courts will use 1359 to defeat this as well
n. Citizenship of Corporations
i. For the purposes of diversity, corporations are a citizen of the state of incorporation & principal place of business
1. Principal place of business = nerve center test
a. Usually where the HQ is
i. Where are the business decisions made?
ii. Where is the CEO? Board of directors?
2. Don’t get to choose between state of incorporation vs. principal place of business
a. A business is incorporated in Oregon & has principal place of business in California
i. If a person is a citizen of California, they could not sue with diversity jurisdiction
ii. Unincorporated associations are citizens of every state their members are in
o. Coventry Sewage Associates v. Dworkin Realty Co., 1st Circuit, 1995
i. Coventry Sewage v Dworkin: Service fee for use of sewer line based on water usage, calculated using invoices from Kent County Water Authority that are billed to the store then sent to Coventry for fee calculation. When Coventry raises the fee, Dworkin ceases payment in protest b/c they think fee is unreasonable. Coventry sues based on $74K fee owed ($50K requirement at the time).
1. Water meter reading error on part of KCWA leads to a huge fee reduction, around $18K now. Does this defeat Fed Subject Matter Jurisdiction because it no longer meets the $50K requirement?
a. Does it affect Coventry’s good-faith belief in the amount in controversy?
b. Moving party would have to show, to a legal certainty, amount in controversy was not satisfied on the day of filing.
i. Establish TRUE amount in controversy not satisfied.
ii. If they know, or should have known, amount in controversy was insufficient, presumption of good-faith claim has been rebutted and no jurisdiction (rebuttable presumption)
2. However, Coventry reasonably assumes the water bill is accurate, and relies on the independent third party invoices (which both parties used) to calculate its fee. They had no reason to know or suspect otherwise, and it was not until Dworkin asked the water company to check the meter did the error arise.
3. Court distinguishes:
a. Subsequent events: something happens after the date of filing that reduces damages (almost never alters amount in controversy at time of filing)
b. Subsequent revelations: proof that amount in controversy was NEVER satisfied at any point in time, ousts jurisdiction when it shows a lack of good faith
4. Court mixes them up a little in this opinion but ultimately makes right decision – this probably was a subsequent revelation but it did not undermine good faith and so jurisdiction could stand (though court calls it a subsequent event).
ii. Coventry is a private sewer company
iii. Coventry agreed to provide services for Stop & Shop
iv. There is also KCWA, who the contract relied on for services
v. Whatever Coventry determines is the sewer usage per month, Stop & Shop pays a fee
vi. KCWA measures the usage, and sends an invoice
vii. Coventry wants to raise the fees, Stop & Shop refuses
viii. Coventry issued damages based on KCWA data and claims $74,953 (amount in controversy threshold was lower back then, only $50,000)
ix. Turns out KCWA misread the data
1. Stop & Shop had reached out to double check
a. It worked, but they doubled checked only after the complaint was filed
x. The amount gets reduced from $74,953 to $18,000
xi. Stop & Shop says the case should be dismissed to Coventry, but Coventy says no
xii. Stop & Shop filed a 12(b)(1) motion to dismiss
xiii. The parties were sufficiently diverse
xiv. So the issue is the amount in controversy
1. Start with the complaint -> reflects stuff from the date the complaint was filed
2. When Coventry filed the case, the amount in controversy was $74,953
3. What do we do from here?
xv. Assume the P filed in good faith to start
1. If someone challenges the amount, then have to see if the complaint was filed in good faith
2. Did the P subjectively believe the amount & would an objective person reasonably believe that amount?
a. “Legal certainty test -> to determine good faith
xvi. Two ways to question good faith
1. The first is the face of complaint shows you can't satisfy the threshold
2. The second says let's look at some extraneous facts to see if you can’t satisfy
xvii. Coventry says:
1. We believed it was the amount, and used a reliable third-party to trust
xviii. How do you argue Coventry didn’t have good faith?
1. Coventry is a professional sewer line company
2. Should have seen the invoice, and thought it was crazy and ask Stop & Shop about it
xix. Subsequent revelation vs. Subsequent event
1. Does the new even reveal (subsequent revelation) or alter (subsequent event)
2. Subsequent revelation
a. Something happens after the case is filed which reveals what the amount in controversy was at the time of the complaint
i. Doesn’t automatically alter the amount in controversy
1. Helps us realize if the P acted in good faith
3. Subsequent event
a. Something, after the case is filed, reduces the amount in controversy
i. Cannot alter amount in controversy filed at the time of complaint
xx. This case is good because
1. Court makes a mistake and still comes to right the conclusion
2. This wasn’t a subsequent event like the court says
3. It was a subsequent revelation, which still didn’t show bad faith by Coventry
xxi. Notes and Questions
1. Subsequent events versus subsequent revelations
a. A subsequent event is an event that takes place after the filing of the complaint
i. Such subsequent events might include the abandonment or dismissal of some of the P’s claims or other D’s payment of a portion of the P’s demand
ii. A subsequent event altering the amount in controversy never divests the court of jurisdiction
b. A subsequent revelation, which also occurs after the filing of the complaint, does not alter the amount in controversy but instead reveals what the amount actually was at the time the complaint was filed
i. Such revelations might consist of newly discovered information showing that the amount in controversy is less than it was originally thought to be
ii. A subsequent revelation of the true amount in controversy will affect the court’s jurisdiction only if that revelation establishes the P’s lack of good faith
2. Legal certainty and objective good faith
a. In order to uphold jurisdiction, was it necessary for the court to treat the discovery of KCWA’s error as a subsequent event?
b. Even if it were a subsequent revelation, doesn’t the court’s opinion suggests that the P met both the subjective and the objective requirements of the good faith test since its reliance on KCWA’s figures was innocent as well as the type of error a reasonable person might have made?
p. Subsequent event still could show bad faith
i. At the time the complaint was filed, P knew in 2 weeks that the contract would be changed and the amount in controversy would fall under the threshold
q. The amount in controversy is the amount the P thinks they will be entitled to
i. Don’t judge on the merits
ii. Doesn’t matter if they will probably lose
r. Aggregation of Claims -> traditional rule
i. This gets changed a bit by supplemental jurisdiction
ii. A single P can aggregate all of their unrelated claims against a single D, and if it ends up exceeding $75,000, the amount in controversy is satisfied
iii. A single P against multiple Ds
1. Has to satisfy amount in controversy against each D
iv. A P can aggregate all of their claims against a single D; otherwise, not allowed
1. Caveat -> joint ownership & join liability
a. If Ps have join ownership over something that the claim arises from, they can sue together to sue the D
b. Same rule applies in suing multiple Ds if they are jointly liable
c. The only exception to the rule against aggregation of claims by or against separate parties is if the claims involve a single title or right in which the parties have a common and undivided interest
i. In these relatively rare situations, aggregation is allowed by multiple Ps suing one D
d. Aggregation is likewise permitted in situations involving joint and several liability
i. Even if each D caused only a portion of the harm to the P, each may be held liable for the total damage caused by the D as a group, and the individual claims may therefore be aggregated
e. Rather than viewing the above examples as exceptions to the rule against aggregation, one might think of them as cases in which the amount in controversy is simply measured by the value of the entire single title or right in issue, without regard to the share possessed by the individual litigants
s. CHECK OUT PROBLEMS 4-14 & 4-15 FROM THE BOOK AND MY ANSWERS FROM NOTEBOOK
t. Computing the amount in controversy for declaratory injunctive relief
i. A ship owner going down the river can’t get under a bridge
1. They sue the railroad company that goes runs over the bridge, seeking declaration & injunction to fix the bridge
2. What’s the amount in controversy?
ii. 4 theories:
1. Plaintiff viewpoint rule -> gain to the P
2. Defendant’s viewpoint rule -> cost to the D
3. Look at both P & D viewpoint, and whatever is bigger
4. Look at the party invoking federal jurisdiction
u. CHECK OUT PROBLEM 4-16 FROM THE BOOK AND MY ANSWER FROM NOTEBOOK
8. Supplemental Jurisdiction
a. § 1367. Supplemental Jurisdiction
i. (a) Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.
1. APPLIES TO FEDERAL QUESTION & DIVERSITY
2. CODIFIES THE GIBBS POWER PART
3. Unless Congress explicitly says no in a statue or outlined in (b) or (c), there is supplemental jurisdiction
4. Related claims = common nucleus of facts
5. Constitutional case = independent basis for jurisdiction and other claims under the common nucleus of facts
ii. (b) In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the FRCP, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiff under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332
1. WON’T BE TESTED ON (b) DURING FIRST SEMESTER
2. Limits diversity
3. CODIFIES KROGER
4. Only applies to diversity
5. D cannot violate complete diversity or Plaintiff cannot be evading
6. Can’t fail amount in controversy requirement
7. No Kroger evasion
iii. (c) The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if -
1. The claim raises a novel or complex issue of State law,
2. The claim substantially predominates over the claim or claims over which the district court has original jurisdiction,
3. The district court has dismissed all claims over which it has original jurisdiction, or
4. In exceptional circumstances, there are other compelling reasons for declining jurisdiction
a. If you survive (a) & (b), come here
b. Gibbs discretion
c. Courts have broad discretion
iv. (d) The period of limitations for any claim asserted under subsection (a), and for any other claim in the same action that is voluntarily dismissed at the same time as or after the dismissal of the claim under subsection (a), shall be tolled while the claim is pending and for a period of 30 days after it is dismissed unless State law provides for a longer tolling period
1. Extends period of limitations if statute of limitations has run out in state court
a. Gives federal court more flexibility to dismiss
b. Don’t have to worry that statute of limitations has run out
v. (e) As used in this section, the term “State” includes DC, Puerto Rico, and any territory of possession of the US.
b. §1367 Supplemental Jurisdiction:
i. (a)   (codifies Gibbs) Except as provided in (b) and (c)… in any civil action of which the district courts have original jurisdiction (independent basis of jurisdiction @ entry level; not appellate) the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Art. III (common nucleus of operative facts) – including joinder or intervention of other parties
ii. (b)  (codifies Kroger) If founded solely on 1332 (diversity) shall not have supplemental jurisdiction under (a) over claims by plaintiffs against persons made parties under rule 14, 19, 20, or 24 of FRCP or over claims by persons proposed to be joined as plaintiffs under Rule 19, or seeking to intervene as plaintiffs under rule 24, when exercising supplemental jurisdiction would be inconsistent with the jurisdictional requirements of 1332.
iii. (c)   Discretionary – if the IBJ claim dismissed, supplemental claim substantially predominates, novel/complex issues of state law, or exceptional circumstances – court may refuse to retain jurisdiction over the issue
iv. (d)  Only if common nucleus of operative fact, extends statute of limitations for court time/leeway for accurate exercise of discretion
c. Under the doctrine of supplemental jurisdiction, a federal court may sometimes adjudicate rights of action that do not fall within the court’s federal question or diversity jurisdiction
d. As long as federal court has proper subject matter jurisdiction over a case, it may decide - as part of that case - some questions and even entire claims that could not have entered the federal courts on their own
e. Without supplemental jurisdiction, federal litigation would be highly inefficient
f. Supplemental jurisdiction is governed by 1367
g. This statute codified and replaced the previous judge-made doctrines of pendent jurisdiction and ancillary jurisdiction
h. Pendent and Ancillary Jurisdiction
i. The judge-made doctrine of pendent jurisdiction permitted federal courts to take jurisdiction over rights of action asserted by the original plaintiff for which there was no independent basis of subject matter jurisdiction
ii. Ancillary jurisdiction usually involved claims by a person other than the original plaintiff, again when no independent basis for jurisdiction existed
1. Examples of ancillary jurisdiction include:
a. Claims by the D against the P
b. Claims by a d against a co-d
c. Claims by someone wishing to intervene in the suit as an additional P
d. And claims by a D against a third party who might be liable to the D for all or part of the P’s claim
iii. Power and discretion
1. The exercise of pendent jurisdiction involves two separate questions:
a. First, does the federal court have the constitutional power to hear the state-law claims?
b. Second, if the power exists, should the court in its discretion assert pendent jurisdiction?
2. The first question is sometimes described as comprising three elements:
a. A federal question that is sufficiently substantial to confer jurisdiction
b. A common nucleus of operative facts
c. Separate claims that one would expect to be tried in one judicial proceeding
i. The first element merely restates the substantiality requirement
ii. The second element we have already described, and the third, although often described as cumulative with the second, helps define the range of that second element by suggesting a common-sense approach to the factual relationship between claims that ought to be tried together
i. Ancillary and Pendent jurisdiction are antique terms of art
i. They are both just supplemental jurisdiction
j. Supplemental Jurisdiction:
i. Two claims, arising out of common nucleus of operative facts – one is federal one is state issue
ii. Independent Basis of Jurisdiction must be satisfied to get into federal court, then you must satisfy the supplemental basis (dependent)
iii. Essential federal element in entire case, will satisfy Art. III and §1331, confer power upon federal courts
iv. For §1332 (diversity):
1. Relies on independent basis of jurisdiction, then consider additional claims to decide if supplemental jurisdiction exists (just like 1331)
a. Common nucleus of operative facts? Impleader rules are close to automatic for this, you don’t implead people into lawsuits without it revolving around the same operative facts…
2. In Kroger, court worried about setting precedent that may enable evading the complete diversity rule
a. Any time there is risk of evasion, supplemental claim will be dismissed.
k. Path to § 1367
i. Aldinger case
1. P sued government actors for wrongful discharge
2. Also sued the country -> at the time though, no liability for the country
3. Wanted supplemental party jurisdiction because arose out of a common nucleus
4. Court said no
a. The statue didn’t explicitly say no supplemental jurisdiction, but the court interpreted that Congress wouldn’t want it
ii. Finley Case
1. Wrongful suit death against the US
a. Federal tort act
2. Also sues San Diego and the Utility company on state statutes
3. Court says no supplemental jurisdiction
a. Unless Congress explicitly tells us there is, no supplemental jurisdiction
b. And if Congress doesn’t like this rule, then they can change it
iii. In response to Finley case, Congress created 1367 to the court’s growing belief that there is no supplemental jurisdiction
l. United Mine Workers of America v. Gibbs, SC, 1966 - Foundational case for Pendent Jurisdiction
i. UMW v. Gibbs: strike at coal mine over firing of all union workers at one mine and attempt to open a new mine with all workers from rival union. Gibbs has a contract to haul coal from new mine, which never opens and he loses that contract (and job there) and begins losing out on other contracts (alleges “concerted union effort” to bar him from work)
1. Gibbs claims UMW concerted efforts against him
2. Federal claim under §303 of Labor Management Relations Act due to “secondary boycott” (boycotting his services or business in order to strike at the business that is actually offending the union) -- §1331 “created by” arising under jurisdiction
3. State claim: unlawful conspiracy and boycott, interference with contract for both haulage and employment
a. There is a common set of operative facts giving rise to each claim, but state law claim does not belong in federal court on its own…
4. The state law claim “piggy-backs” with the fed law claim to federal court
5. However, the federal claim is set aside because as a matter of law it is a primary dispute and not a secondary boycott.
6. Also sets aside haulage contract claim due to insufficient evidence of actual damages
a. Leaves only the employment claim on the table
7. Pendent (supplemental) jurisdiction was satisfied on basis that it arose from a common nucleus of operative fact that gave rise to the substantial federal claim; when claims are so closely related, it makes sense for sake of efficiency and fairness that they would be tried together as “one constitutional case”.
8. Mere fact that court has POWER to take the case, does not guarantee federal adjudication – discretionary aspect to this as well
a. Court MUST take the (non-frivolous) federal claim, and MAY take the state claims on basis of supplemental jurisdiction. The power to take the case is established at the outset of the case/face of the claim, discretion can be exercised at any time.
ii. Gibbs is the P, has contact with Grundy Company
1. Going to be the supervisor of the mine and hauling company
iii. The Defendant is UMW
1. An international union
iv. Takes place in Tennessee
v. The local UMW striked against Grundy mine
1. The mine was shut down, UMW workers were laid off
vi. New mine opens up with workers of a different union
vii. But the mine never opens, and Gibbs loses contracts
viii. Gibbs sues the International UMW
ix. Gibbs claim
1. Labor management relations act -> secondary boycott
2. Superintendent contract -> Tennessee common law
3. Hauling contract -> Tennessee common law
x. Need an independent basis for jurisdiction
1. Can walk in on its own -> doesn’t need help
2. 1331 and 1332 are both independent basis
xi. To get into federal court, need at least one independent basis for jurisdiction
xii. Gibbs first claim falls under arising under FQJ (1331)
xiii. Jury finds for Gibbs on all 3 claims
xiv. But DC judge throws out the haulage contract damages
1. Jury agrees and its thrown out
xv. The federal statute claim also thrown out
1. Says this isn’t a secondary boycott like the statute needed 
xvi. Gibbs awarded damages for superintendent contract claim
xvii. SC considering whether the court had proper jurisdiction over the case
1. There is one federal claim, and 2 state claims
xviii. Court calls this Pendent jurisdiction, but it’s really just supplemental jurisdiction
xix. Supplemental Jurisdiction
1. Fact based piggy-back jurisdiction
2. If you have an independent basis for jurisdiction, and the different one is related enough, you can piggyback
3. Need a common nucleus of operative facts with federal claims -> want to look for factual overlap
a. Come form the same set of facts
b. Makes sense that you would have filed these claims together
i. Otherwise it would be inefficient
ii. Can lead to decisions that don’t align with each other
xx. In Gibbs, all 3 claims were based on the same facts over Union boycotting the mines
xxi. Hurn v. Oursler (cited in case)
1. Narrow view of pendent jurisdiction
2. If you had one right of action, but 2 theories, you could bring them together
a. But that's it
3. The Court held in Hurn v. Oursler that state law claims are appropriate for federal court determination if they form a separate but parallel ground for relief also sought in a substantial claim based on federal claim
a. The Court distinguished permissible from non-permissible exercises of federal judicial power over state law claims by contrasting:
i. A case where two distinct grounds in support of a single cause of action are alleged, one only of which resents a federal question, and a case where two separate and distinct causes of actions are alleged, one only of which is federal in character
b. In the former, where the federal question averred is not plainly wanting in substance, the federal court, even though the federal ground be not established, may nevertheless retain and dispose of the case upon the nonfederal ground
c. In the latter it may not do so upon the non federal cause of action
xxii. Notes and Questions
1. Identifying the claim in Gibbs
a. Federal law created one of the rights of action asserted by Gibbs
b. In other words, the operative-facts definition of a claim may have rendered the doctrine of pendent claim jurisdiction superfluous
c. At a minimum, does this suggest that there is a close affinity between the operative-facts definition of a claim and the doctrinal definition of pendent jurisdiction?
2. Common nucleus of operative fact
a. Courts differ as to what constitutes a common nucleus of operative fact
b. Some courts require only a loose factual connection while others insist on a much closer nexus
c. In answering this question, consider this observation by the Gibbs Court:?
i. But if, considered without regard to their federal or state character, a plaintiff’s claims are such that he would ordinarily be expected to try them all in one judicial proceeding, then, assuming substantiality of the federal issues, there is power in federal courts to hear the whole
m. Liberal joinder -> bring it all
n. Law of joinder, law of preclusion, and law of jurisdiction all align with each other
i. They are on parallel paths
ii. Makes sense
o. If you prove supplemental jurisdiction, federal court has the power to preside over the claims
i. Power is reviewed at the time the claim is filed
p. Independent basis for jurisdiction
i. If you satisfy this, a federal court has to hear your case
q. But the court has discretion over the supplemental claims
i. Doesn’t have to hear the state cases
r. Discretion can be raised at any point
s. Even if the federal claim is thrown out during the trial, state claims still fall into SJ because you look at them when the claims were filed
t. What does the court look at to decide on discretion?
i. Economy
ii. Fairness
iii. Does the state claim predominate
u. What the federal question is decided on really matters
i. If it happens after the decision is made (like Gibbs case), would be inefficient for a judge to throw out the state claims
v. Owen Equipment and Erection Co. v. Kroger, Supreme Court, 1978
i. Kroger: Mr. Kroger electrocuted and killed when walking by a power line. Crane working on line operated by Owen, power line is OPPD.
1. Krogers are from Iowa. OPPD is Nebraska. Owen initially thought to also be from Nebraska.
2. OPPD files claim against Owen for indemnification under rule 14 (they want indemnity if they lose the suit, implead Owen)
3. Owen, purportedly citizen of Nebraska, is impleaded by OPPD and then Kroger responds to this by also filing a claim against Owen – IS allowed under rule 14 (may file if arising under same transaction), Owen is a THIRD PARTY DEFENDANT.
4. Under §1332, a person NAMED plaintiff (filed or intervened with suit) may not file against any DEFENDANT (literally named or intervening defendant) from same state. Owen, a third party defendant, is technically not subject to this same rule.
5. OPPD wins on summary judgment, leaving Kroger v. Owen; a few days into the trial, Owen drops the bomb that they are not actually solely in Nebraska, but are also from Iowa, so not diverse from Kroger. Lower court allows under supplemental jurisdiction.
6. Kroger court adds additional layer of security when filing supplemental jurisdiction under §1332 due to fear of evasion/loophole. Technically neither the claim against Owen from OPPD nor the claim against Owen from Kroger have independent basis of jurisdiction (however it does not matter, ever, for the defendant’s side).
7. Kroger CHOSE the federal forum and filed the initial claim against the third party defendant; court isn’t simply disallowing non-diverse parties in general, but is trying to prevent any type of evasion (if Owen had filed a claim against Kroger and Kroger counterclaimed, it would have passed the test; if Kroger had not filed a claim against Owen at all they would not be adverse to each other and Owen would remain a 3rd party defendant)
ii. Kroger is the victim, is from Iowa, and was electrocuted by a powerline
iii. Kroger’s wife, who is also from Iowa, sues
iv. Kroger is the P (IA) v. District, who operates the powerline (Nebraska)
1. District files a rule 14(a) claim against Owen
a. District -> Owen (NE/IA)
b. District becomes a 3rd party P
c. Owen becomes a 3rd party D
2. Kroger then adds Owen to the suit
v. District files a motion for summary judgment, which is granted
1. That means the District is out
vi. During the trial, turns out Owen is an Iowa company actually (originally thought they were a Nebraska company)
vii. There is an independent basis for jurisdiction
1. Diversity between Kroger & District
viii. The Owen claim arises out of that claim
ix. Both claims arise out of a common nucleus of facts
x. Looking at Gibbs, it’s simple
1. But this is different
a. This is claims against different parties vs. 2 separate claims against the same party
xi. Implicit in the rules is that P can sue one D
xii. Rule 14(a)(1)
1. When a D may bring in a third party
xiii. Rule 14(a)(2)
1. A 3rd party D must act against all the P’s claims
2. Must do everything an original D would have to do
xiv. 3rd party D is fully in it now
1. Gets all the benefits and burdens
xv. 14(a)(3)
1. P can assert any claim arising out of the transaction or occurrence
xvi. The rules are still subject to subject matter jurisdiction
xvii. The rules can not alter the court's jurisdiction
xviii. Gibbs
1. Implicitly, Article III is satisfied because there is a federal ingredient
2. And implicitly satisfies 1331
xix. Steps
1. Step 1: identify independent basis for jurisdiction
a. In this case, it is diversity in the original claim
2. Step 2: is there an independent basis for jurisdiction over the other claims?
a. In neither of the other two claims is there an independent basis for jurisdiction
3. Step 3: need to evaluate supplemental jurisdiction
xx. Article III is satisfied because there is minimal diversity between Kroger & District
1. But have to evaluate the statute
xxi. Digression -> Aldinger & Zahn cases discussed in owen
1. Aldinger
a. A lawsuit against a local government official
i. Violating constitutional rights
ii. At the time, couldn't’ sue government entities under 1983
iii. So Aldinger files tort claim against them
iv. And asks the court to bring them in through supplemental party jurisdiction
v. SC shoots this down
1. Didn’t think that Congress intended the 1983 statute to allow supplemental party jurisdiction
vi. Important because it tells us we have to look at the intent of Congress
2. Zahn
a. Class action
b. Court says every member needs to satisfy
c. Because Congress didn’t intend to read the statute that way
xxii. Every time you are evaluating jurisdiction, must get under the skin of the statute and decipher what Congress would want
xxiii. Common nucleus for different claims
1. 1331 track -> Gibbs rule
2. 1332 track -> Kroger rule
a. As advised by Aldinger and Zahn
xxiv. Complete diversity rule
1. No plaintiff is from the same state as any defendant
2. Actual (literal) parties defined by court -> the actual P and actual D
a. Actual doesn’t mean original -> just means that the court actually identified you as one or complaint identifies you as one
3. Rule: No literal P can be from the same state as any literal D
xxv. In this case, the literal P is Kroger and the literal D is District
1. Owen is a third party D, not literal D
a. In this sense, complete diversity isn’t broken since Owne is a third party D & not a literal D
2. So in this case, the court is expanding complete diversity to include a 3rd party defendant
xxvi. So what is the rule post Kroger?
1. You cant                                                                                    use supplemental jurisdiction to evade statutory rules
2. Kroger evasion -> using a joinder device to evade complete diversity
3. There is the complete diversity rule
4. And you can’t use Kroger evasion to get around complete diversity
xxvii. There’s no evidence that Kroger was trying to do this
1. But they were worried that future people might try to
xxviii. Supplemental party jurisdiction has to either satisfy complete diversity or not fall under Kroger evasion
w. Key distinction between Gibbs and Kroger
i. Common nucleus test -> satisfy Article III and not inconsistent with 1331
ii. Diversity case -> consistent with Article III but not necessarily consistent with 1332(a) as extended by Kroger
x. DO PROBLEMS 4-17, 4-18, AND 4-19 FROM BOOK AND LOOK AT ANSWERS IN NOTES
9. Removal Jurisdiction
a. Still supplemental jurisdiction
b. Allows certain cases filed in state court to be removed to federal court by the defendant or defendants
c. Original jurisdiction in 1441 means entire case could have originally been filed in federal court
d. 1441: Removal of Civil Actions
i. Within this statute, entire case must have original jurisdiction
ii. (a) applies to all cases (federal question and diversity)
1. If the entire case could have been filed in federal court, the D can remove the case to FC
2. Only can remove the case to the FC that represents the state court where the case is
a. So only one FC you can ever remove to
3. All Ds that are named and served must join or consent to the removal
a. Gives deft. Authority to remove – if you could have filed entire case in fed. Court; only to a court in the same district/division “embracing” the current case
iii. (b) only applies to diversity; limits it
1. No defendant can be from the forum state
2. If one of the defendants is from the forum state, there won’t be any home court bias
a. Additional limit when premised on diversity (b)(2) even though diversity is satisfied, if already filed in your home state you can’t remove it (no risk of bias, inefficient to bother with removal)
iv. (c) fallback provision if you don’t satisfy (a) -> only applies to 1331, not diversity cases
1. For situations where the entire case couldn’t be filed in federal court
2. If (a) is available, go to (a)
3. For situations where there is an independent basis for jurisdiction, but also other claims that don’t pass supplemental jurisdiction -> factually unrelated claims
4. Only the Ds in a federal claim have to join
5. Federal claim moves to federal court
6. The state claims are severed, and stay in state court
a. If can’t satisfy (a), a 1331 case joined with unrelated (no 1367) claim, but case otherwise could be removed, you can (c)(2) remove and sever the unrelated state claim & remand the severed claim(s); defendants against whom the fed claim of case is asserted must join or consent to removal.
v. 1441
1. (a) -> lays it out
2. (b) -> limits diversity
3. (c) -> fallback
e. 1446 and 1447 -> just need to have a sense of how they work for now
i. 1446: Procedure for removal
1. Have to file a notice in the proper district court
2. Have to state the grounds -> proper pleading
3. Notice has to be filed within 30 days of service
4. Joinder or consent of all Ds is required
5. One year limit on bad faith
6. Preponderance of the evidence for amount in controversy
7. Have to give notice to Ps and state court
a. (a) short and plain statement of grounds for removal filed (b)(1) within 30 days of service. (b)(2) all defendants to fed claim must consent.
b. (c) may not be removed more than 1 year after commencement of the action (unless bad faith to prevent removal shown), & sum demanded in good faith in initial pleading deemed amount in controversy except that (2)(A) notice of removal may assert amount in controversy if initial pleading seeks (i) nonmonetary relief; or (ii) money judgment where state does not permit demand for specific sum or damages in excess of amount demanded (deft. Burden of showing AIC.
ii. 1447: procedure after removal
1. (a) & (b) -> give federal court complete control
2. (c) -> authorizes a motion to remand
a. 30 days to object
b. No time limit on subject matter jurisdiction
3. (d) -> very little appellate review of removed orders
a. (a) and (b) hands all power to district court (issue necessary orders and process, etc.), (c) allows remand for any procedural defect within 30 days (no time limit for SMJ) and (d) says non-reviewable if remanded unless discretionary (i.e. 1367(c))
f. Ettlin v. Harris, C.D. Cal, 2013 - example of case where someone thinks they have 1441(c) case and don’t
i. Ettlin: timely notice to remand because not all defendants consented to removal (two even answered in state court, implying desire to stay there). Lawyers relying on an old version of 1441(c); new version only allows if there is a claim without original or supplemental jurisdiction. If 1441(a) would have worked with consent of all defendants, 1441(c) is NOT available. Note: venue is generally where the substantial events of adjudication happened (where certain amount of claim occurred, where defendant is citizen/state, etc.)
ii. Sued a bunch of people asserting federal and state claims
iii. Sues AG Harris, some judges, county supervisors, etc…
iv. Filed in State Court
v. The supervisors remove to federal court
vi. Removed on 1441(a)
1. But no evidence that every D joined or consented
vii. Could it work under 1441(c)?
1. (a) was available, so don’t go to (c) 
2. Claimed if all Ds didn’t join, can go to (c) 
3. Judge says no, that's not how it works
10. Joinder of Claims & Parties
a. Joinder:
i. Additional claims and parties beyond just one (Rules 13, 14, 18, 19, 20, 21, 22, 23, 24). Desire to address entire controversy efficiently and fairly (presumption in favor of broad joinder). Still requires SMJ; STEPS:
1. Is there an independent basis of jurisdiction?
2. Does a rule allow it?
3. Is there jurisdiction over add’l claim (SMJ) or party (PJ)?
4. If no other add’l claims, is there supplemental jurisdiction via 1367(a)? If no, (b)?
ii. Joinder rules
1. Way to do joinder problem always starts with the rule
2. It has to start with a rule
iii. The rules do not alter subject matter jurisdiction
iv. Start with the claim - > set of operative facts giving rise to one or more rights of action
b. Rule 18: open-ended, allows all counter/cross/third party claims to be joined against the opposing party. Bring them all!
i. Joinder of claims
ii. 18(a) - in general
1. Any party asserting a claim (brings into court), counterclaim (claim that is responsive to another claim), crossclaim (claim by co-parties), or third party claim (claim against someone not originally in suit)
a. These are the only things it can be
2. Permissive joinder of claims
3. Could be unrelated claims
iii. 18(b) - contingent claims
1. Can join contingent claims
iv. A very liberal rule - but still need to satisfy subject matter jurisdiction
v. Allows a party to file as many claims against an opposing party regardless of nature of claim
vi. Anyone filing one of these claims can join any other claim against that party to the claim
c. Rule 13:
i. (a) Compulsory counterclaim:
1. If you file an answer, you MUST state as counterclaim any claim that:
a. Arises out of the same transaction or occurrence that is subject matter of opposing party’s claim; and
b. Does not require joinder of third party the court cannot have jurisdiction over
2. Exceptions: 
a. need not state claim if claim was subject of another pending action already; or
b. Chose to enter to defend property attached by plaintiff
ii. (b) Permissive, can bring any counterclaim you want against an opposing party
iii. (g) Permissive crossclaims: may state as crossclaim any claim by one party against a coparty if the claim arises out of the same transaction or occurrence that is the subject matter of the original action or counterclaim, or relates to any property that is subject matter of the original action; may include a claim that the coparty is or may be liable to the cross-claimant for all or part of a claim asserted in the action against the cross claimant (indemnity)
1. Can only file crossclaim if transactionally related (& then using rule 18 can join any other claims!)
iv. Rule 13(a)(1) - counterclaim and crossclaim
1. Compulsory counterclaim
2. D has to file an answer (pleading)
3. If D has any counterclaims, the answer (pleading) must include the counterclaim if:
a. The claim arises out of the same occurrence as original claim; and
b. Does not require adding third party that the court doesn’t have jurisdiction over
4. If you don’t raise, barred from raising
a. These are compulsory claims
5. Anyone 
v. 13(b) - permissive counterclaim
1. If the claim is not compulsory, then can raise them
vi. Rule 13 says you may bring any counterclaim you want
vii. 13(a) will become a problem when a new suit arises and someone wants to argue that counterclaim was compulsory form earlier suit
viii. Rule 13 -> liberal joinder of counterclaims
1. Just some that you have to bring up
ix. Allows a person who has been subjected to any of the four types of claims must file an answer (pleading)
x. Person who files pleading can state counterclaim
1. Counterclaim may or may not be related to the original claim
xi. Still have to satisfy SMJ for rules 18 & 13
xii. Supplemental Jurisdiction & Counterclaims
1. 2 rules
a. Common transaction and common nucleus test are the same
b. Emerging rule
i. Harder to satisfy common transaction test than common nucleus
xiii. Rule 13(g) - crossclaims
1. When can a co party file a crossclaim?
a. Has to arise out of the same transaction as original claim or counterclaim
2. It is a permissive rule, so you may file
3. Can file crossclaim for indemnity
xiv. Law Offices of Jerris Leonard v. Mideast Sys., Ltd.
1. Jerris Leonard: MS/CCC fails to pay fees, Lenoard sues for breach of contract. They ignore and get a default judgment (assumption of service). MS/CCC then sues Leonard for malpractice due to loss in original case (they could have settled, but on his advice paid more to go through with it).
a. Leonard seeks declaratory judgment in court stating it was a compulsory counterclaim under 13(a)(1) and is now barred; “logical relation” test…
b. Factual relationship is strong
i. Significant overlap in proof/evidence
ii. Would expect these to be tried together
c. MS/CCC try to get out on technicality saying they didn’t file a pleading” at all, but the judge says the rule is meant to stop exactly this from happening and that won’t fly. (note: contract claims with tort responses are commonly same transaction)
2. Initial lawsuit where Lenoard represents Mideast systems
a. Mideast loses
3. Leonard entitled to fees -> Mideast doesn’t pay
a. Leonard files lawsuit to recover fees
b. Mideast does nothing
4. Default judgment entered against them
5. Mideast then files a complaint for malpractice for the original suit
6. Leonard goes back to the original court seeking declaratory relief that malpractice claim was compulsory in the original proceeding
7. Mideast argues that because they never filed an answer, Rule 13 doesn’t apply
a. Uses the word pelasdings
8. Also argues that old claim didn’t mature until they got new representation
9. Judge doesn’t buy these arguments
a. There was substantial overlap in these two cases
b. Mideast had all the info they needed when they lost, i.e., attorney fees
10. Doesn’t by default vs. pleading argument
a. Wouldn't promote efficiency
11. Read note 5 on pg. 642
a. Exceptions to the compulsory counterclaim rule
xv. Burlington Northern RR Co. v. Strong
1. Burlington Northern: Burlington seeks set-off from personal injury lawsuit to account for disability payments to Smith; judge suggests filing another suit and suggests Strong pay back the $11K to avoid suit; Strong argues res judicata via 12(a)(a) in the 2nd suit
a. Strong’s claim came from accidents, Burlington’s claim comes from provisions of sickness agreement, and thus not necessarily a 13(a)(1) issue b/c evidence would be different; even so, 13(a)(2) exception may apply here because claim might not have existed until the original $75K judgment had entered.
b. If a claim is compulsory, it SATISFIED § 1367(a) COMMON NUCLEUS TEST.
i. If permissive, it does not necessarily satisfy § 1367(a) and may need its own basis of jurisdiction. (Majority says it does NOT satisfy but 9th circuit recognizes CNOF is less strict than same transaction test so they say it may still satisfy 1367(a))
2. Strong injured
3. Burlington wants to setoff amount to pay Strong by the amount they have already paid
4. TC says Burlington needs to sue to get the money back
5. Burlington does sue
6. Strong argues that setoff was a compulsory claim
7. Court says there is no factual or legal overlap by two stories
a. One arise out of the injury
b. The other arises out of benefit agreement
8. Grounded by different laws & different transactions
9. Court here says not a compulsory counterclaim
10. In this case, seems like it would be unfair to not side with Railroad
a. Earlier judge told them to do this and they obeyed
xvi. Hart v. Clayton-Parker & Assocs., Inc.
1. Hart v. Clayton-Parker: JC Penny sells debt of plaintiff to a collector, plaintiff claims violation of FDCPA (Federal statute) which allows $1,000 damages and a state claim as supplemental.
a. Clayton-Parker counterclaims for breach of contract. Jurisdiction?
i. If it is the same transaction, automatically allows, but here they decline to allow it because it’s not the same transaction…
ii. Per Ides, should have done a different analysis. Rule 13(a) and (b) technically allow any counterclaim. To find jurisdiction look to IBJ or Supplemental (1367); CNOF is the debt issue (no collection and no FDCPA unless debt). If 1367(a) is satisfied, and the case is based on 1331, go to (c) and decide if the court should exercise discretion. Perhaps the other claim would climate, or undermine the policy of the FDCPA; the court could have chosen this way.
2. Hart fails to pay debt ($1,000)
3. JC Penny hires collection agency (CP) to collect debt
4. Hart claims collection practices are unfair
a. Violated federal FCPA
i. Federal law created the cause of action
b. Violated Arizona law prohibiting unreasonable debt collection practices
5. CP files a counterclaim under rule 13
6. Breach of contract claim
a. Does it satisfy 1367?
i. Common nucleus of facts with FCPA claim?
1. Maybe, it’s all the same story
2. Still different facts though for each claim
b. Even if 1367, court doesn’t have to take it
7. Problem with this case
a. They use compulsory rule to define SMJ, which is wrong
b. This is also just the first suit
i. No need for compulsory discussion unless this is the second suit
8. Court also concerned that treats this counterclaim as compulsory would discourage these suits
xvii. Rainbow Management Group, Ltd. v. Atlantis Submarines
1. RMG v. Alantis:
a. 1st suit: Boston Whaler (Haydu) and Elva (RMG) crash. Passenger of Boston Whaler sues Atlantis & RMG under Maritime laws (federal claim) for personal injury. Atlantis files crossclaim against RMG for breach of contract & contribution/indemnity. RMG files same against Atlantis.
b. 2nd suit: RMG sues Atlantis for damages to the boat; magistrate denies consolidation for delay. Atlantis motions for summary judgment for compulsory counterclaim, b/c RMG became “opposing party” under 13(a) via the crossclaims, and this arose out of the same transaction. RMG argues this is a permissive crossclaim, not a counterclaim.
i. First “crossclaim” by RMG may have actually been a counterclaim in response to Atlantis’ initial crossclaim; they aren’t coparties as to the original crossclaim, and therefore the damages should have been part of that first counterclaim by RMG (became a sort of case within a case).
ii. When a party files a crossclaim, the parties become opposing parties with respect to that crossclaim…
iii. Keep in mind: when anyone files ANY kind of claim, the laws of claim preclusion require you to file all transactionally related claims or lose them.
2. RMG has contract with Atlantis
a. RMG transports passengers to Atlantis
3. Boston Whaler ship collides with RMG ship
4. Barray sues both Atlantis and RMG
5. Atlantis cross claims RMG
a. Breach of contract
b. Indemnity
6. Atlantis brings in Hayden as well
7. First suit pending
8. But RMG sues Atlantis for negligence
9. Atlantis says this claim in second suit was compulsory from the first suit - 13(a)(1) problem
10. RMG says no, it's a crossclaim
a. So permissive not compulsory
11. Court sides with Atlantis
a. When Atlantis cross claimed, RMG became an opposing party
12. Between co parties, once a crossclaim is filed by one, a response is then a counterclaim
a. One exception -> if crossclaim is just indemnity
xviii. Harrison v. M.S. Carries, Inc.
1. Harrison v. MS Carriers: Car accident w/ MS tractor removed to federal court on diversity. Passengers want to name a non-diverse plaintiff as defendant with amended complaint. Judge doesn’t allow it because trying to evade diversity; they can file a crossclaim and achieve the same ultimate result. (note: they didn’t check for jurisdiction over the crossclaim, simply allowed it! Might be a supplemental jurisdiction issue….)
xix. Problem 8-4
d. Rule 20: Permissive Joinder of Parties
i. (a)(1):
1. May join as plaintiff if:
a. (A) assert right to relief jointly, severally, or alternatively with respect to or arising out of the same transaction/occurrence/series of occurrences; AND
b. (B) there is any question of law or fact common to all plaintiffs
ii. (a)(2):
1. Allows plaintiffs to join parties as defendants under the same criteria.
iii. Joinder of claims always has to satisfy SMJ
iv. Joinder of parties is still the same
v. Can allow for multiple parties to sue or to sue multiple parties
1. Rule 23 and rule 20 (the go to rule for joinder of parties outside of class actions)
vi. Rule 20
1. Permissive rule
2. Parties can agree to sue together if:
a. Any type of claims you have (regardless of nature of claim) with logical relation of transaction or series of transactions
b. Part (b) in there for the series of transactions part
3. Series of transactions is for situations in which D has acted in a way which might affect a group of different people
4. Same transaction test, identify common question of law - similar to 13 and 18
5. If you satisfy common transaction, satisfy supplemental jurisdiction
6. Federal question cases are easy
7. Diversity cases are trickier
vii. Exxon Mobil Corp. v. Aallapattah Sers., Inc.
1. Exxon v. Allapattah: class action (rule 23); 10k dealers say Exxon overcharged for fuel.
a. § 1332 diversity jdx
b. Named plaintiffs all diverse (only named plaintiffs must be diverse in a class action)
c. AIC met by some or all named plaintiffs but not all class members
d. Other case: Starkist: girl cuts hand on tuna can, diversity case. Parents join case under rule 20 but they don't’ satisfy AIC.
e. Steps: is there IBJ over a claim? Is there a rule that allows? IBJ over class claims? Fed Q or Diversity? No - supplemental? - claims and parties both covered by 1367(a); if a diversity case, must also satisfy 1367(b)
i. Shall not have jdx over claims by plaintiffs AGAINST persons made parties under rule...or claims by persons proposed to be joined as plaintiffs under rule 19 or seeking to intervene under rule 24...WHEN inconsistent w/ § 1332 (complete diversity, AIC, evasion)
f. In Exxon, sometimes supp jdx allows a way around non-aggregation rule; in some circumstances, you can satisfy supplemental jdx over claims that don’t meet AIC.
i. Remember, the court can still exercise discretion even after finding no foul play…
2. Need to know rules of aggregation
a. When can a party aggregate their claims?
i. Joint ownership of claims
ii. Vicarious liability/joint liability
iii. Single P can aggregate all claims against single D
iv. P cannot aggregate their claims against multiple Ds
v. Zahn case established this
1. All people in class actions must establish the money threshold
3. Can lower courts have supplemental jurisdiction over amount in controversy deficient claims?
4. Ortega case
a. Rule allows joinder of claims between Ortega and parents
b. Ortega gets into court through diversity
c. So:
i. IBJ - anchor claim - 1332(a)(1)
ii. Rule 20
iii. Parents don’t have IBJ against Starkist
iv. So neither 1331 or 1332 are satisfied
v. So is there 1367?
1. There is 1367(a) - satisfy rule 20, you also satisfy this
2. Since in diversity, need to satisfy 1367(b)
a. Have to go through whole section of (b) carefully every time
3. Starkist wasn’t brought in under 14, 19, 20, or 24
4. Ps are not brought in by Rule 19 or 24
d. So despite rules of aggregation of 1332, court can exercise supplemental jurisdiction over parents claims
5. Remember the formula
a. IBJ - need an anchor claim 
b. Need a rule that allows joinder
c. Is there IBJ (1331 or 1332) over all of the claims?
d. Supplemental jurisdiction analysis if not IBJ over all the claims
i. 1367(a)
ii. 1367(b) - if diversity
1. If (b), go through the chain
a. Satisfy diversity
b. Was D(s) brought in through 14, 19, 20, or 24?
c. Was P(s) brought in through 19 or 24?
i. If yes to either, need to satisfy 1332
ii. No jurisdiction if yes to one of the questions and don’t satisfy 1332
iii. 1367(c) - discretion is always possible for court
6. Exxon case
a. IBJ? Yes, anchor claim, diviersty
i. Named Ps are diverse and can satisfy amount in controversy
b. Rule? Yes, 23
c. IBJ over all of the claims in class?
i. No, some didn’t satisfy amount in controversy
d. 1367(a)? Yes
e. 1367(b)? Have to address since it is diversity
i. Exxon joined in under 14, 19, 20, or 24? No
ii. Plaintiffs entered under 19 or 24? No
1. Therefore, can satisfy supplemental jurisdiction
f. In Exxon, Kennedy draws distinction between amount in controversy and compete diversity
i. Call it contamination theory
ii. Complete diversity problem contaminates the whole case
viii. Problem 8-5
1. (a) Yes, Rule 20
2. (b) IBJ? Yes, Veruca satisfies 1332(a)(1) (anchor claim)
3. (c) No, no FQJ and no amount in controversy
4. (d) 1367(a)? Yes, common nucleus of facts
5. (f) have to go through 1367(b), yes 1367(B)
a. No 14, 19, 20, or 24 for D
b. Ps not brought in by 19 or 24
6. (e) yes, no amount in controversy, but doesn’t matter
7. (g) complete diversity wouldn't be satisfied, which is a problem
8. (h) yes, same transaction
9. (I) No supp jur over claim against Charlie
e. Rule 13(h):
i. (h) joining additional parties - rules 19 and 20 govern adding additional parties to counter/cross-claim
ii. Note: practically, you only worry about 13(a) when you are filing a separate lawsuit that should have been a counterclaim in a previous suit. Rule 18 and 13 are the permission slips, but still have to tackle jurisdiction to actually join the claims.
iii. Permissive joinder of parties
iv. If you satisfy rule 20, satisfy 1367(a) common nucleus test
v. Need to fully go through 1367(b)
1. Complete diversity
2. Kroger evasion - re read the note about it
3. Amount in controversy
4. 13(h)
a. If you are filing a counterclaim or crossclaim, you can add another party in
b. But only if it would be consistent with rules 19 or 20
c. Basically gives a person who is filing a crossclaim or counterclaim the same rights as an original P
vi. Schoot v. U.S.
1. Schoot: Schoot sues US over tax refund, US counterclaims, seeking to join Vorbau over balance due (Rule 13(h) joinder); look to rule 20, same transaction and common questions of law/fact. IBJ over original claim AND counterclaim because it is a tax claim, no need to address supp. Jdx.
2. Vorbau owns this steel business in Illinois
3. Schoot was an employee there, but not a lot of decision making responsibility
4. Government says Shoot and Verbau are not paying taxes
5. Shoot pays some taxes, then sues US for the remainder
6. US counterclaims, rule 13
7. Brings in Verbau through 13(h)/20
8. Verbau tried to dismiss for lack of PJ
9. Court doesn’t buy it
a. Long arm statute
b. Minimum contacts
10. Verbau wants to dismiss for lack of venue
a. Court says venue is correct
11. US satisfies Rule 20
a. Lots of common questions
b. Same transaction
12. Also satisfies an IBJ - so no need for supp jur
vii. Hartford SBI & Ins. Co. v. Quantum Chem. Corp.
1. Hartford Steam Boiler: 2 insurance policies each say they don’t cover the accident when a heat exchanger explodes. Hartford sues Quantum and Quantum counterclaims for declaratory relief, tries to join Property Insurers (other insurance) under 13(h)/20(a)(2). Property Insurers is not diverse, problem?
a. No. § 1367(a) satisfied. § 1367(b) is also satisfied because Quantum is a defendant - ONLY claims by plaintiffs are a problem.
2. There was a failure with the heat exchanger
3. There was Quantum who owns the business, and then there are the two insurers
4. Quantum files a claim with Hartford, and Hartford says we don’t cover
5. Property Insurers says we don’t cover either
6. Quantum files counterclaim against Hartford for money damages
7. And joins property as well
8. Rules allow all of this - 13(h)/20
9. But Quantum also raises point that court now doesn’t have jurisdiction
10. Go through the analysis
a. 1367(b) doesn’t apply to defendants, only to Ps
b. Quantum is not a P in this case, just looks line one
viii. Problem 8-9
1. IBJ anchor? Yes, 1332(a)(1) diversity
a. Compete diversity
b. Amount in controversy
c. Value of deed is probably $250K
2. Rule? Yes, 13(h)/20 - common questions of law and fact
3. IBJ over all? No
4. Supp
a. A? Yes, satisfy rule 20 also satisfy 1367(a)
b. B? D brought in with 20; P 19/24; inconsistent with 1332
5. But Smith is a D, so 1367(b) doesn’t matter anyways
f. Rule 14 Impleader:
i. (a)(1) may, as third party plaintiff, bring nonparty into suit when seeking contribution or indemnity (may be insurance agreement, partial fault i.e., joint tortfeasor, etc.) - makes them a third party defendant (person served must assert all rule 12 defenses they might have, and any counter/crossclaims that they have too). (where 13(h) requires attachment to counter/cross-claim, rule 14 does not have to be attached to a claim beside for indemnity - once in, can file all claims per rule 18)
ii. (a)(2)
1. (C) - may raise defenses against plaintiff, too
2. (D) also may assert against plaintiff any claim arising out of the same transaction (would not have evaded diversity a la Kroger if Kroger had been responding to this…)
iii. (a)(3) - Plaintiff claims against 3PD - any claim arising out of the same transaction (and 3PD must assert any defense/counterclaim)
iv. (a)(4) - party may move to strike, sever, try separately
v. (a)(5) - 3PD can bring in other nonparties for contribution/indemnity
vi. (b) - Plaintiff can bring in third party when counter/crossclaimed against per rule for defendants
1. NOTE: indemnity, by definition, would arise out of the same transaction
vii. Rule 14
1. Third party practice
2. Allows an indemnity claim
3. Joint or several liability
4. Contract
5. Timing issue - 14 days or have to ask court
6. Third party D (new in case - full rights)
a. May assert any defense against 3rd party P
b. Must assert any counterclaim against the 3rd party P under 13(a) or 13(b) or crossclaim against another 3rd party D under Rule 13(g)
7. 14(a)(3)
a. P’s claims against a 3rd party D
b. An assault against the 3rd party D can claim arise out of the transaction or occurrence
viii. Wallkill 5 Assocs. II v. Tectonic Eng., P.C.
1. Wallkill: Tectonic says it is Poppes’ fault; court says that’s a defense, not an indemnity claim. Tectonic COULD have filed a counterclaim for declaratory relief and attached Poppe….
2. Wallkill building on land
3. Tectonic brought in to survey land - says its fine
4. Wallkill hires Poppe to build on the land
5. Poppe finds stuff on the land that they claim leads them to not be able to build
6. Wallkill sues Tectonic
7. Tectonic wants to bring in Poppe through 14(a) saying that they are actually liable to Tectonic
8. But that's not an indemnity - so not a 14(a)
9. Instead they should have just defended on merits and said Poppe was actually laible
10. Or could have filed 13(h) counterclaim for declaratory relief on Wallkill saying they’re not liable
ix. Guaranteed Systems, Inc. v. Am. Nat’l Con Co.
1. Guaranteed Systems: diversity case, GS sues Am. Nat’l for failure to pay & breach of K, Am. National counterclaims for negligent construction. GS files 14(b) indemnity for R.K. (non-diverse) in response to the counterclaim from Am. National.
a. Because it was in response to a counterclaim from the defendant, can the plaintiff bring R.K. in for indemnity even if non-diverse?
i. Court here says no - they have an issue and believes § 1367 changed how § 1332 should work and under Kroger it would have been fine. This is WRONG. If it was allowed before, it should be allowed now…
2. Breach of contract claim in state court
3. ANC removes to federal court on diversity
4. ANC counterclaims saying GS was negligent
5. What about Kroger evasion?
6. Too many steps to be Kroger evasion
a. Court says not evasion
7. But the statute court allows him to keep it
a. Under Kroger decision it would have been fine
b. But under statue it is not fine
c. P can’t file suit against a party brought in by 14, 19, 20, or 24
8. But judge is misunderstanding the statue
a. It is not breaking complete diversity
9. 1367 doesn’t change 1332
x. Problem 8-12 - good problem, do it
g. Rule 24: court must permit intervenor on timely motion (intervention as of right)
i. (a):
1. (1): who is given unconditional right by statute
2. (2) claims interest relating to property/transaction subject of action, and disposing of it in their absence may practically impair/impede protection of own interest unless adequately represented by existing parties.
ii. (b) permissive intervention: may permit with timely motion
1. (1)(B) common question of law or fact... STIL MUST SATISFY SMJ…
2. (b)(3) must consider whether intervention will unduly delay/prejudice adjudication of other parties' rights.
iii. Note: if you intervene, you become a literal plaintiff/defendant (not third party like rule 14)
iv. Rule 24 - intervention
1. Device used by a party not in the case to enter in as a P or a D
2. Must include a pleading when filing rule 24 motion
a. Complaint - intervene as a P
b. Answer - interview as a D
3. Judge can sometimes read the pleading, and decide you are a different type of party than you are claiming
4. You become a literal P or D if you intervene
5. Judge can mold the scope of your participation
6. Focused on intervention of right based on Rule 24, not a statue
v. Great Atlantic & Pac. Tea Co. v. Town of E. Hampton
1. Great Atlantic & Pacific Tea: zoning law limits size of “superstores” and A&P seeking to declare law constitutional. “The group,” an environmental organization who lobbied heavily/contributed to getting the zoning law passed, wants to intervene as a defendant under either 24(a) or (b)
a. Factors considered:
i. Timeliness: would this hurt interests already party to the case? No.
ii. Intervenor’s interest (sometimes must be legally protectable): they originally advocated and fought for rule, obviously interested.
iii. Adequacy of representation: city is adequately representing; briefs are in many ways the same. City obviously wants to defend its own laws. The group does not have to be there to protect their interest - court leaves the right to intervene open for IF there’s a moment when the city no longer adequately represents…
b. So, no as of right intervention. Permissive?
i. There is a common question, but discretion led the court to conclude the group was trying to make the case more about commercial development in general than this law in particular, so they did not allow it.
2. Town includes new law that would prevent huge superstores - superstore law
3. Got into FC through 1983 and 1367
4. The Group files a motion to intervene under Rule 24
a. Includes an answer (pleading)
b. Also files a 12(b)(6) motion to dismiss
c. Very aligned as a D against A & P
5. Rule 24 framework
a. Timeliness - no issue in this case
i. In light of being aware of the suit and thinking your interests aren’t being presented, makes the case heard if person comes in late
b. Interest - not an issue here
i. Softer interest
ii. Interest in the transaction
c. Impairment - not an issue here
i. Might be impaired
ii. Without reparation, interests will be impaired
d. Adequacy - causes problem
i. Will named party adequately represent your interests
ii. Both the town and group are raising same arguments (12(b)(6))
1. Therefore court assumes the town is adequately represent
6. Court says it looks like you are on same page right now
7. But if it turns out the Town won’t adequately represent, you can refile rule 24 later
8. Permissive intervention
a. There are common questions of law or fact
b. But judge rejects
c. Says it would unduly delay or prejudice the rights of the original parties
d. Amicus brief
i. Write opinion on law you think should come out and submit it
ii. But not part of the case
vi. Mattel, Inc. v. Bryant
1. Mattel v. Bryant: Bratz Dolls rights sold to MGA by Bryant. Mattel files diversity case against Bryant, challenging ownership of Bratz dolls. MGA clearly has an interest (if Bryant loses, Bratz wasn’t legally sold to them)...However, MGA is non-diverse seeking to intervene as a defendant against Mattel.
a. IBJ b/w Mattel and Bryant - rule 24 allows MGA to join, but no IBJ over that claim - supp? CNOF is good (1367(a)) b/c same basic question of who has the right to Bratz. For 1367(b), however, party is non-diverse and the claim would be by a plaintiff against a party joined under rule 24; so must then ask if it evades diversity/comports with 1332 via Kroger.
i. If a party is indispensable, they HAD to be there at the outset. MGA is not indispensable, however, so it is therefore okay; 1367 did NOT change 1332 and if it was okay before it is still okay now…
2. Bryant used to work for Mattel
3. Leaves and goes and works for another company (MGA) and designs Bratz dolls
4. Mattel claims dolls were designed while he still worked for them - want ownership
5. MGA wants to intervene
a. Has an interest - rights to dolls
b. Responded timely
c. Impairment yes
d. Bryant might not have reason to adequately represent
e. But there is a diversity problem now
f. Rule 24?
i. Timeliness all good
ii. Interest all good
iii. Impairment all godo
iv. Adequacy all good
g. Diversity?
i. IBJ? Yes, 1332
ii. Rule? Yes, rule 24
iii. IBJ over joinder? No
iv. Supp:
1. A? Yes, common nucleus
2. B?
a. D brought in with 14, 19, 20, or 24? Yes, because rule 24 leads to an actual D
b. Consistent with 1332? Complete diversity problem potentially
v. Indispensable intervener?
1. So indispensable to the case that can't continue and case dismissed
2. If they are not indispensable, than it doesn’t break complete diversity
a. Prior to 1367, if a intervenor wasn’t diverse from the P, but was not indispensable, would allow them to inverve
3. So MGA would be fine
h. Rule 22 Interpleader:
i. Single stakeholder cannot satisfy claims of all interested parties or at risk of multiple liability. Give court the stake, let the claimants fight over it
1. Rule interpleader (22): § 1332 jurisdiction, stakeholder diverse from claimants and AIC satisfied.
2. Statutory interpleader (§ 1335): minimal diversity b/w claimants (one claimant diverse from others), $500 AIC, easy venue, and nationwide service of process. Can also enjoin from litigating in other proceedings
3. SEE CHART ON PG. 706 FOR DETAILS…
ii. Interpleader - 1335 and Rule 22
1. Joinder device
2. Court looks at if the stakeholder adverse claims to the same stake
3. Stakeholder has custody for some specific property
4. Adverse claimant
a. Fighting for their right for the stake
b. If interests would more than exhaust the stake, they are adverse
c. If we can handle both, not adverse
5. File an action for interpleader
a. Look if adverse claimant has adverse claim (legitimate interpleader claim)
6. Despite stake to court, let claimants fight over it
7. Stakeholder can also be a claimant
8. Interpleader state - 1335 - statutory interpleader
a. Federal statute
b. Confers SMJ on federal court
c. Our actions related to interpleader
d. Amount in controversy - minimum - $500 or more
i. Have property or obligation arising out of party worth $500 or more
e. 2 or more adverse claimants of diverse citizenship
i. Minimum diversity
f. 1397 - interpleader venue
g. 2361 - process and procedure
i. Federal court can enjoin any other procedure in any other court form proceeding
ii. And also nationwide service of process
1. PJ statue
h. 1335, 1397, and 2361
i. Allow FC SMJ over interpleader actions
ii. Stake must be at least $500
iii. Minimal diversity
iv. Claim can be filed in any court where any claimant resides
v. That court has PJ over all claimants
vi. And can enjoin all other proceedings happening in any other court (federal or state)
9. Rule interpleader - Rule 22
a. If all claimants are from California, can’t use 1335
i. But could use 1332 diversity and rule 22
ii. Need complete diversity
iii. P can’t be from the same state as any D
iv. Stake must exceed $75,000
v. General venue statute
vi. PJ - normal PJ rules
iii. Indianapolis Colts v. Mayor and City Council
1. Irsay wants to move Colts to Indy
2. Baltimore passes a law that would allow them to take over the team form Irsay
3. Irsay moves the team to Indy in cloak of night
4. Signs a lease with CIB to play games in Hoosier Dome
5. If Irsay selles the team, CIB gets to pick who it is to
6. After colts leave, eminent domain proceeding filed against colts - removed from state to federal court
7. Colts file interpleader action in Indy
a. Identify claimants as CIB and Baltimore
b. Colts argue that domicile is moved from Baltimore to Indy
8. Not rule interpleader because no compete diversity
9. Statutory interpleader passes
a. Stake is good
b. Minimal diversity is good
c. PJ is good
10. But is it an interpleader action?
11. Baltimre argues that CIB isn’t actually an adverse claimant
12. What is the stake?
a. Baltimore argues it is the franchise
b. If so, they wouldn't be adverse claimants
c. CIB doesn’t have a stake in the team
d. The contract says they have a right of first refusal, but not if it's an eminent domain issue
e. Contract is also just to play in the stadium
i. Also an escape clause
ii. The lease is over if the Colts taken over by eminent domain
13. Not adverse to ownership of the stake
14. Dissent argues that the stake is a right of NFL team to play home games in city
a. More conceptual vs. economic
b. It’s a pretty good argument - but Ides sides with the majority
15. Note #1 walks us through this
iv. 8-16 - very good problem
v. 8-17
vi. Geler v. Nat’l Westminster Bank USA - good case
1. Geler v. Nat’l Westminster Bank: CD deposited in “totten trust” (payable upon death of depositor). Depositor dies, and his wife withdraws - Gelers were named beneficiaries, however. Gelers are all from Israel (if not from the US, all people are from the same “state” as aliens). Wife returns the money to the bank and dies, Gelers seek to claim the money, and wife’s estate sues separately in state court in NY.
a. The bank can’t remove to federal court because, per 1441(c) they are in their own jurisdiction. They file a separate federal suit seeking interpleader for Gelers and wife’s estate over the CD (stake).
b. The bank seeks an injunction to stay state proceeding for estate v. Bank, because if proceeds they may be forced to pay twice.
c. Bank wanted statutory interpleader, but all claimants are aliens, while minimal diversity requires one be diverse from the others. However, under § 1332, stakeholder is diverse from the claimants.
d. § 2283 anti-injunction act only allows federal court to enjoin state proceedings where:
i. Expressly authorized by statute; or
ii. Where necessary to aid jurisdiction; or
iii. Where necessary to protect or effectuate its judgements.
e. Here, (2) could work because there is a stake, and if the stake disappears there is no more jurisdiction. A stake uniquely jeopardizes jurisdiction (normally, § 2283 AIA only works for statutory interpleader b/c it is a statue that specifically allows injunction of state proceedings)
f. Court in this case wants to give state court the chance to stay proceedings before intervening (respect state sovereignty)
2. Husband and wife have joint bank account
3. Totten trust
a. Bank account which when the person who made the account, names beneficiaries, when death of depsoiriter goes to beneficiaries
4. Trust around by the Ghitelmans
a. Would go to the Gelers on death
5. When husband dies, wife takes money out
6. Gelars contact bank, bank contacts her, she gives money back
7. Then she dies
8. Gelars file lawsuit against the bank in federal DC NY
a. Diversity
9. Need administrator for Ghitelman estate
10. Administrator files lawsuit for Ghitelmans against the bank saying its her money - filed in state court
a. Can’t remove to federal court
11. Bank files interpleader suit against Bank and SG - rule 22
12. Bank should have just filed counterclaim in original suit against Gelars, and then join SG
13. Bank asks state to enjoin the state proceeding
a. 1335 would have allowed it
14. But anti-injunction act exceptions:
a. Expressly authorized - 2361 - but only for 1335
b. Aid of jurisdiction
c. Protect jurisdiction
15. This case could use the aid jurisdiction part
16. Need to protect the state
a. If there is can attack on the state in any proceeding, can enjoin to aid jurisdiction
17. So even though 2361 applies to 1335, (b) can be used to allow it to apply ot Rule 22
18. But court doesn’t issue an injunction
a. Want to give state court the opportunity to stay the case themselves first
19. Should only file injunction if have to
a. So first ask the state court to stay its procedures
20. Principles of federalism
a. If state court doesn't’ do it, I’ll do what I have to do
21. Trick to interpleader problem
a. Make sure it's an interpleader problem
b. Then walk it through 1335 - if can’t do this, go to Rule 22
c. Might work for both though also
i. Rule 19: Persons Required to be Joined if Feasible
i. (a)(1): Person subject to service of process (PJ) whose joinder will not destroy SMJ MUST be joined if:
1. (A) Without them, existing parties cannot be accorded complete relief (usually doesn’t apply for $$$ damages); or
2. (B) That person claims interest and is so situated that absence may:
a. (i) As a practical matter (objectively practical, they will not be bound but practically could be hurt) impair/impede absent partys’ ability to protect their interest; or
b. (ii) Leave existing party (defendant) as substantial risk of incurring double, multiple, or otherwise inconsistent obligations
ii. (b) Asking whether they can proceed without the absent party if not feasible to join…
iii. Party should be joined & it is not feasible - can action proceed in their absence or should it be dismissed?
1. (1) Extent to which judgment might prejudice person or existing parties
2. (2) Extent to which prejudice can be lessened or avoided by:
a. (A) Protective provision in judgment;
b. (B) Shaping relief; or
c. (C) Other measures
3. (3) Whether judgment rendered in absence would be adequate (judicial efficiency, court issue)
4. (4) Whether plaintiff would have adequate remedy if dismissed
iv. Note: triggered by a 12(b)(7) motion to dismiss for failure to join a required party.
v. Required joinder of parties
vi. Last joinder rule
vii. Talking about subsection (a) of rule 19
viii. Should a person ought to be brought in is what subsection a is about
ix. Has two parts
x. Ought part, and feasibility part
xi. Should we bring this person in, and can we bring them in
xii. Older cases will talk about necessary parties, newer cases call it required
xiii. Required just means ought to be
xiv. Is this a person who ought to be in this case
xv. (a)(1) - required party
1. When it says subject to service of process really just means satisfying service process and personal jurisdiction - really just PJ, because you can always be served if subject to PJ
2. And joinder can’t undermine SMJ in a diversity case - won’t destroy complete diversity
3. (a)(1)(A) - The person's absence would make it impossible to get the relief that the parties want
a. Parties can’t get the relief that they want from each other without this person
b. Called the complete relief clause
4. (a)(1)(B)
a. An absent party
b. (i) - sounds like a standard of intervention
i. Talking about a legally recognized interest, not a soft interest
ii. Kind of like Rule 22
iii. Absent party might be hurt if we don’t bring this person in
c. (ii)
i. This is protecting the existing parties
ii. The existing parties might be hurt if we bring this person in
xvi. 19(a) applies when an absent party who should be brought into a case and can be brought in, if in there absence the court can’t give complete relief, it would hurt the absent party not to, or the existing parties would be hurt if not brought in
xvii. Rule 12(b)
1. How to present defense
2. 12(b)(7) - failure to join a party under Rule 19
3. A person can raise this motion
4. P sues D, D files a 12(b)(7) motion identifying an absent party who the D thinks should be brought in
5. The court may then require the P to amend their complaint to include the absent party
6. Case is filed, and then D files the motion to bring in another party
7. The motion says you either bring that party in, or I don’t think we should proceed
8. So if a 12(b)(7) motion is filed, we go to Rule 19 and go through the steps
xviii. Rule 19(a)
1. Should absent party be brought in
2. Can we bring them in
3. If, and only if, the person should be brought in, only then do you go to 19(b)
4. What is the purpose of 19(b)?
a. Can the court proceed in the parties absence
b. Not do we have to bring in, it is not an override to 19(a)
5. 19(b) can we proceed without them
6. Indispensable - can’t proceed without them
xix. Temple v. Synthes Corp., Ltd.
1. Temple v. Synthes: Synthes files 12(b)(7), Temple fails to join a doctor (has separate suit). District court dismisses the case because it is feasible to join them; Temple appeals - Joint tortfeasors are NOT indispensable parties under rule 19; complete relief clause does not rely on joint tortfeasors
a. Why don’t they just implead under rule 14? Bad lawyers.
2. Temple had to undergo back surgery
3. Left a defective screw inside his back
4. The screw broke off
5. Temple files suit against Synthesis, who made the screw
6. Temple is from mississippi
7. Synthesis is from a different state
8. Temple files in federal court
9. He also filed a suit against the doctors who did the surgery, and against the hospital
10. Those were in state court
11. In the DC, there is an issue because he didn’t try to bring in the doctor
12. So Synthesis files a 12(b)(7) motion to dismiss for failing to join required parties
13. What else could Synthesis have done if they wanted the doctor and hospital in the case?
14. Could have filed Rule 14 for indemnity
15. Lawsuit filed in Louisiana
16. Could we get PJ over Ds and Hospital there? Yes - they are from Louisiana
17. SMJ? Yes
18. So joinder is feasible
19. So question now is should they ought to be brought in
20. DC says they should
21. Orders that Temple bring them in, Temple doesn’t bring them in and lawsuit is dismissed
22. Temple appeals
23. Check what appeals court says
24. But then goes to SC
25. Complete relief part of Rule 19
a. Can Temple get everything he wants from Synthesis?
b. Yes
c. Complete relief is just as between these parties
d. Absence of the missing party has to make relief empty
e. Only time this will happen is probably for injunction
f. For money damages, probably won’t happen
26. Prejudice to the absent parties
a. They will not be harmed by not being part of this suit
b. Probably actually happy to not be part of it
27. Prejudice to the existing parties
a. Synthesis says he may try to say something here
b. SC says that doctors and hospital are not necessary parties
c. All we are talking about is joint and several liability, and that is never enough to make someone a required party
28. Rule coming out of this - joint tortfeasors are never required parties just by the nature of them being joint tortfeasors
29. So we are not going to force the P to bring them in
30. P gets to design their own case
31. If you want joint tortfeasors in the case, just implead them in
32. Don’t need to go through the whole Rule 19 dance
33. If you really want them in the case, then D should just bring them in by impleading
xx. Maldonado-Vinas v. Nat’l West. Life Ins. Co.
1. Maldonado: two annuities, beneficiary is brother (Francisco) - wife & two sons find out Francisco collects the money on Carlos’ death - they charge that each annuity is void because (1) first one sold by unlicensed agent (2) brother didn’t sign the 2nd one (3) used wife’s money (community property) without her consent to buy the annuities.
a. Bank wants to join Francisco because they already paid him, files a 12(b)(7) - under 19(a)(1)(B)(ii) they might be subject to double obligations (paying Francisco and also refunding wife)
b. Dist. Ct. says Francisco is not required because complete relief is possible, no detriment to Francisco, and no inconsistent obligations (inconsistent adjudications, sure, but not obligations - they are different)
c. However, on appeal, court holds Francisco is going to say the policy was not void if it is voided by the other court, so the bank practically MIGHT have inconsistent or double obligations on the annuity, b/c might be void as to one ruling and valid as to the other; rule 19 must be applied practically, look at reasonable scenarios. Remanded to make finding on 19(b)
i. Nat’l West could counterclaim and interplead - statutory interpleader allows minimum contacts with the entire US, and they can use Francisco’s contacts with Texas to make joinder fesabile…
2. Carlos has an account with national western
3. He makes his brother the beneficiary
4. Sets up two annuities, names his brother as beneficiary for both
5. Both over a million dollars
6. Carlos dies
7. But before Carlos dies, he is married and has children
8. National Western, before the lawsuit is filed, makes a payout to his brother
9. The wife finds out, and is pissed
10. Wife says first annuity is null and void because as a matter of puerto rican law
11. As for the second annuity, it was never signed by Francisco so it is null and void also
12. She also said it was community property that the husband gave away
13. Wife files lawsuit
14. National Western is Texas resident
15. Brother is a resident of Spain
16. National Western filed a 12(b)(7) under theory that the brother was a required party and should have been included
17. So is Francisco a required party, and is his joinder feasible
18. DC walks through the test for 19(a)(1)
19. Can Ps get complete relief without Francisco there?
20. Yes
21. They are seeking a judgement that the payments were null and void, and that National Western should pay back
22. So they look at the impact it may have on Francisco for him to not be joined
23. He may be subject to another lawsuit after this
24. Court doesn’t think that is a reasons
25. It may actually benefit the Francisco to not be a party here, because might show National Western was negelient here
26. Also National Western bound, but Francisco not by this judgement - could help Francisco
27. Future litigation not considered a harm
28. So look at existing parties
a. National Western look at them
b. Could they be harmed
c. Double, multiple, or inconsistent obligations is the worry with (ii)
d. Inconsistent obligations - not inconstient liability - very important difference
e. Don’t want this court to tell a party to do one thing that another court might tell them to do something different
f. Can National Western have an inconsistent obligation?
g. No
h. They might have to pay both parties the millions of dollars
i. But that is not an inconsistent obligation - they could do both
j. Has to be physically impossible - that is what an inconsistent obligation is
k. What are double and multiple obligations?
l. Same cause of action
m. If different claim, not subject to it
n. Is there double liability?
o. No, it would be a different cause of action between Francisco and National Western vs. the wife and National Western
p. DC gets reversed on this part by the Court of Appeals
29. Court of Appeals part
a. Let's assume National Western can sue Francisco
b. They would want a return of the money because there has been a showing that the annuities are void
c. It looks under Puerto Rican law that he would be required to return the money
d. What is Francisco gonna do in that lawsuit? How is he going to respond?
e. First, he would say they are not void
f. Next, he would say that National Western was negligent, but he’d probably say that second
g. Is that the same basic cause of action that is being litigated in the wife’s suit?
h. Yes, it is basically the same
i. That is the position that Western took against the wife
j. It is the same cause of action
k. Same claim
l. Now National Western is being subjected to double liability
m. They could have to pay out on the same claim
n. The Court of Appeals thought through this problem very carefully
o. Court of Appeals says Francisco was a required party
p. But his joinder is not feasible, so they continue
30. DC makes two mistakes
a. The negligence part
b. Once the court came up with the negligence idea, didn’t really look under the skin of what was having here
xxi. Provident Tradesmens Bank & Trust Co. v. Patterson - THE case on 19(b)
1. Provident Tradesmens Bank: Car accident, car owned by Dutcher. Truck driver, passengers all die. Cionci is the driver
a. Lynch (PTB) v. Cionci settled (Cionci estate broke)
b. Smith v. Cionci, Dutcher, Lynch
c. Lynch, Harris (alive), Smith v. Cionci and Lumbermens (Dutcher’s insurance) $100K.
i. Judgment for plaintiffs - Cionci driving within permission of Dutcher. Lumbermen’s appeals, appellate court says Dutcher was necessary and indispensable (substantive interest in protecting policy in case of suit against him)
d. S. Ct. 19(b) plaintiffs have a strong interest in defending judgment (1 & 4). Lumbermens never bothered raising rule 19, and only has $100K in liability anyways so no interest harmed.
i. Does Dutcher have an interest in preserving policy? Realistically no, but court disagrees - they CAN shape relief (plaintiffs willing to cap total damages of all suits to $100K) or they could withhold judgement until Dutcher litigates himself, or could allow permissive intervention (Mattel allows without diversity) or could do counterclaim/interpleader...many options to continue on.
ii. Issue here (Ides analysis): is 19(a) even triggered to get to a 19(b) analysis? Realistically, Dutcher is liable for excess if policy is paid out anyway. He can relitigate the issue of permission (not bound by prior judgment) and if it’s in his favor, doesn’t have to pay. If against, he has to pay an excess of $100K policy regardless, so no harm whatsoever comes to him by not being joined in this case…
2. 19(b) case
3. Basic facts are simple
4. Cionci driving car with other people
5. Car owned by Dutcher
6. Dutcher has insurance policy
7. Lumberman insurance
8. Single account up to $100,000
9. Liability policy
10. Policy doesn't cover the car
11. If liability exceeds $100,000 - insurance won't cover, Dutcher would have to pay it all
12. 3 tort actions filed in State court
13. Smith & Lynch cases discarded
14. Estate of Cionci action remains
15. Insurance say Cionci didn’t have permission to drive the car, so they aren’t liable
a. They settle
16. The case in front of SC is Lynch case
17. Diversity action brought in federal court
18. Seeking a declaratory judgment that Cionci did have permission to drive
19. What happens at trial court?
a. Judgment in favor of Ps
b. Dutcher not allowed to testify against Ps Lynch and Smith
20. Court of Appeals
a. Reversed the decision
b. Said Duthcer was an indispensable party to the case
c. CA had theory
i. Given dead men rule, Dutcher had a substantive right to appear- because of adverse right to testify
d. Dutcher couldn’t be joined - would break diversity
i. Would have to have been a D - and he is rom PA
21. SC takes the case because Rule 19 had just been re-written
a. Court wanted to make it clear how to do Rule 19
b. The court makes an assumption - that he was a required party - dangerous assumption ot make
c. Is he really a required party? (our own analysis done in class)
i. Complete relief between the existing parties not a problem
1. They don’t need Dutcher to resolve what Ps are asking
ii. Prejudice to existing or acting parties?
1. Might need Dutcher as witness, but not in claim
2. Dutcher might be harmed if insurance policy is depleted
3. Dutcher wouldn't’ be bound by this judgment that he gave permission - so if he is saved, he can raise that defense
a. If he wins that he didn't give permission, he gets off
4. Inconsistent adjudication at that point
a. But not inconsistent obligations
5. If Dutcher loes, he did give permission
a. Dutcher goes to lubmermans, pay my liability
i. Lubmermans will say they already paid it out
b. But dutcher would only pay $50,000 at this point vs. $150,000 - so not a problem for him
iii. So Dutcher not indispensabile
1. So kind of dumb that the court wneto tinot 19(b) when they could have stopped at 19(a)
d. Dutcher could have also intervened in the case under Rule 24 since he is not an indispensable party
e. But the court assume he is indispensable, so go to 19(b)
f. No one ever brings up 19(b) - court of appeals bring it up on their own
g. Venue
i. On appeal, the Ps interest is different than at DC
1. The Ps already have the judgement they want
2. They went through trial
3. The judgment is their biggest interest to protect
a. So another forum is not a substitute for a judgment
h. Defendants
i. Ds didn’t even raise this issue, Court of Appeals did
i. Adequacy concern
i. They adequately settled the issue
ii. Re-opening would be inefficient
j. Dutcher
i. There is no reason to preserve his insurance fund
ii. No matter what, if the liability is $100,000 or under, then the insurance will cover
k. It may seem like court is saying Dutcher has an interest in preserving his policy, but Ides doesn’t think so
l. Subsection II of 19(b)
i. Ways to tailor the judgment to protect Dutcher
ii. Could withhold judgment, cap judgment
iii. Can ask him to intervene
iv. At the trial court, there are ways to get him in
v. If there is a way to tailor judgment, definitely should proceed
vi. Really need to identify harm in case for 19(b)
vii. Because ultimately, 19(b) is there to determine if we can proceed without the party
viii. It is a pragmatic rule
ix. The CA treated indispensability as a substitute matter
1. SC said this is wrong
x. Question is whether we are proceeding without them, and then that party becomes indispensable
xi. indispensable is a label
22. The problems falling this case are really good
j. Review Problem 8-24 (pg. 745 of the book)
i. Diagram - my diagram is in my notes
ii. Make a list of the parties
iii. Have a plan for joinder problems
iv. If the defendant is bringing in a party, then don’t need to go through the 1367(b) step
1. Only applies when P brings in
v. (a) yes, 20(a)(2) - claims against each common transaction
vi. (b) another claim - Alexander - no
1. Joinder - no
2. IBJ for SM? No - amount in controversy
3. 1367(a) is good - common nucleus of operative facts
4. (b) - D brought in by 20 
5. 1332? No
vii. (c) rule 13 - can file a counterclaim
viii. (d) compulsory - same transaction
ix. (e) yes, can exercise it
x. (f) 13(g) - crossclaim - same transaction - so yes
xi. (g) yes
xii. (h) 13(h)/20
1. Would have to be out of the same transaction related to its crossclaim against SRS
xiii. (i) Yes
xiv. (j) compulsory counterclaim, so if didn't say anything would have been brad
xv. (k) 14 is good
xvi. (l) 13(3) - a rule 13 counterclaim if it arises out of the same transaction
xvii. (m) would be Kroger
1. Inconsistent with jurisdictional standard of 1332
xviii. (n) rule 24
1. Timeliness is good
2. Claim and interest is good - it's their project- has interest
3. Impaired interest is good
4. Adequate representation is not good - that’s why intervention as a right comes in
xix. (o) Rule 19
1. Ought to be brought in
2. Complete relief can be done without the city
3. Harm to existing aprites is not known
a. Possible double obiation in for CC - but probably not
4. What about the absent party?
a. City could have out a their way if CC has to pay for it
5. Is joinder feasible?
a. Would break diversity
6. Are they an indispensable party?
a. Probably
7. Can have CC counterclaim against SRS and join the City as a D - then have to interplead
xx. (p) no - but maybe mattel? No that's intervention as a D, doesn’t apply if intevenign as a P
11. Venue
a. Venue standards, which are typically statutory, are used to identify a proper geographic location for a lawsuit - e.g., city, country, judicial district or division
b. The basics remise of venue is convenience to the parties, the witnesses, and the judicial system
c. Although they may seem similar, venue and personal jurisdiction are distinct from one another
d. Venue seeks to find a convenient location within that state
e. It is measured by statutory standards designed to promote convenience and fairness
f. Typical venue factors:
i. Where the defendant resides, is doing business, or is bound
ii. Where the plaintiff resides or is doing business
iii. Where the events giving rise to the claim occurred
iv. Where the property at issue is located
v. The location of the seat of the government (in a suit involving a government agency)
g. “Convenience” (pro purses of venue) is not determined on a case-by-case basis, but is measured statutorily
h. The legislature creates a presumptively convenient location
i. There can be, and often are, more than one “convenient,” i.e., statutorily proper, venue
j. Venue in Federal Courts:
i. 28 USC § 1391 - general venue statute
1. 1391(a): applies to venue in civil actions filed in US district courts - (a)(1)
a. Venue - 1391 whether you are filing in the right geographic location (district) within a state
b. If the defendant does not raise a venue challenge immediately, it is waived
c. Removal is a venue statute so removal establishes correct venue
2. 1391(b)(1): residence (domicile) of the defendant(s)
a. Single defendant - the judicial district where the defendant resides (treated as domicile)
b. Multiple defendants from the same state - any district where any one of them resides
c. Multiple defendants from different states - cannot use this subsection
d. Examples:
i. D resides in Los Angeles = venue is proper in the Central District of California
ii. Four D’s reside in different districts in CA: San Diego (Southern District; Ventura (Central District); Sacramento (Eastern District); and San Francisco (Northern District) = venue is proper in any one of those districts
iii. Same as previous, but add a D from Arizona - cannot use this subsection as all the Ds do not reside in the same state
3. 1391(b)(2): judicial district “in which a substantial part of the events or omissions giving rise to the claim or where a substantial part of the property that is the subject of the action is situated”
a. The phrase “substantial part of the events or omissions” does not mean “the most substantial part”
b. Rather, a substantial part can arise in more than one district - e.g., a contract entered in the Central District of CA, but to be performed in the Southern District of NY - substantial part of the events in both districts
4. 1391(b)(3): fallback provision
a. “If there is no district in which an action may otherwise be brought as provided in this section, [venue may be laid in] any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action.”
b. The “fallback” provision may only be used if there is no other federal district in the US “in which the action may otherwise be brought”
c. This means that neither subsection (b)(1) nor (b)(2) are satisfied in any judicial district in the US
d. Very likely, it follows that the events giving rise to the claim occurred outside of the US
5. 1391(c)(2) – Corporations, companies, partnerships – resides, for the purposes of venue generally, wherever it is subject to personal jurisdiction.
6. 1391(c)(3) - An alien who is not a resident of the US can be sued anywhere
7. 1391(d) - Corporations residing in states with multiple districts, look at each district as if it were its own state and do minimum contacts analysis for personal jdx to determine residency.
a. Some courts interpret this to apply to unincorporated entities as well
ii. 28 USC § 1397 - interpleader venue statute
iii. Both statues define venue in terms of judicial districts
k. Transfer
i. A case filed in federal court (or removed to federal court), can be transferred to a federal district where venue would be proper
ii. 28 USC § 1404(a): if venue in the initiating district is proper, the vehicle for transfer is this statute
1. Under this section, the district court has discretion to transfer the case to another federal district where venue would also be proper or to a federal district to which all parties have consented
2. Can be made by either party
3. Will look at public and private interest factors and the court has discretion
4. Choice of law principles:
a. Diversity and state cases - choice of law principles will travel so that parties cannot try to avail themselves of more favorable law through a transfer
b. Federal question cases - choice of law does not travel. Presumption that Federal law is uniform everywhere.
c. Combined cases - choice of law does not travel for Federal question claims, but does travel for the state/div claims
d. Forum selection clause - if 1404 transfer is due to a forum selection clause, the choice of law principles will not transfer
iii. 28 USC § 1406(a): if venue in the initiating district is improper, this statute vests the district court with discretion to dismiss the case or transfer it to a district in which venue would be proper - the consent-to-venue standard of 1404(a) does not apply to 1406(a) transfers
1. Transfers can prevent the statute of limitations from running
2. Prevent incurring additional costs
3. If there are multiple proper venues to which to transfer, the court will do a balancing analysis between the two.
4. Choice of law principles do not travel with transfer because the original venue was improper
iv. State judicial systems also provide for venue transfers within the state
1. A state court has no authority to transfer a case to a federal court or out of state
2. A state court might, however, dismiss a case on the understanding that it should be refiled in another state - the doctrine of forum non conveniens
a. Forum non conveniens is used when:
i. You have a case where the alternative forum is in another country
ii. Or when a forum selection clause designates a state court
b. Defendant has a heavy burden to get dismissal under forum non conveniens. Plaintiff’s choice of forum usually gets preference.
c. Must show that there is an available alternate forum
d. Uses the same private and public interest factors as 1404(a)
e. Foreign plaintiffs who are non-residents and choose the US simply for its more favorable law will not get any weight for plaintiff’s choice. Levels out the playing field substantially.
f. Unless there is virtually no remedy at all for the plaintiff in the alternate forum, less favorable laws should not be given weight as a reason for not transferring.
l. 12(b)(3) motion to dismiss for improper venue
m. Forum Selection Clause - a clause in a contract where parties have agreed upon a specific forum. Does not have to be consistent with venue principles.
i. Strong presumption that it is enforceable
1. Can be overruled if there is fraud, if overreaching, or there is a police against such clauses in the state.
ii. Permissible - dispute may be brought in a specific venue. Defendant cannot challenge the venue.
iii. Exclusive - must be filed in a specific court or geographic region or foreign court.
iv. Elements:
1. Does the clause apply in the dispute?
2. Is it enforceable?
v. Forum selection clause does not render a venue improper. That is a statutory determination only.
vi. Usually the presumption is against transfer, but if there is a FSC, the presumption is to transfer and the plaintiff has to show why it should not.
1. Will be highly unusual that it will not transfer
vii. When conducting the balancing test, do not take private interest into account because those were contracted away when signing the forum selection clause. They made their choice already. Will only look at public interest factors, making it difficult to prevent transfer.
viii. Choice of law principles do not travel.
12. The Erie Doctrine
a. Erie Doctrine:
i. Federal claims are governed by federal procedural and substantive law. A state claim in state court is governed by state procedural and substantive law. But when a state claim is filed in federal court, the federal court uses federal procedural law to adjudicate with state substantive law (using choice-of-law as the state court would).
1. Procedural: gives the means/method of vindicating substantive rights.
2. Substantive: law that governs everyday life (non-litigating rights).
a. Difficulties arise when the issue is whether the law is procedural or substantive (some ostensibly procedural laws operate substantively)
i. § Hierarchy: statutory procedural law (28 U.S.C. ….), FRCP, judge-made federal law like claim preclusion
ii. What is substantive law?
1. The law that governs everyday life
a. Torts, con law, tax law, etc…
b. The law that governs over life
iii. Vs.
iv. What is procedural law?
1. The law of litigation
2. Without procedural rights, you couldn’t have substantive law
3. Procedural law is a way to enforce substantive law
v. If you file a lawsuit based on federal law in federal court - federal substantive and procedural law
vi. Contract claim in state court
1. State substantive and procedural law
vii. But sometimes state claims in federal court
1. Federal procedural and state substantive law
2. Diversity and supp jur issues
viii. Or federal claim in state court
1. State procedure and federal substantive
a. 1983 for example
ix. Problem is - there isn’t always a bright line between substantive and procedural law
1. Statute of limitations
a. Sometimes procedural and substantive
2. This is what leads to Erie problem
x. In federal court adjudication a state law claim
1. Federal procedure
xi. But don’t want to allow the state substantive right
1. Don't want to get different decision on the same issue
xii. From federal court vs. state court
xiii. Pre-Erie landscape - pre 1938
1. Very weird time
2. Had law and equity side to court
3. Different procedural rules
4. Sitting at law - procedural rules of state you are in
a. So not uniform
5. Sitting in equity - procedural rules of a uniform body of law
6. Substantiality - based on 1652 - rules of decision act
a. SC interpreted this statue weirdly
b. Swift v. Tyson
i. Only state constitutional law and statutes - no state common law
c. So there is a transcendent body of common law instead
7. So filing a diversity case
a. Could have to apply state procedural law
b. State statutory law
c. And federal common law
xiv. Two big things in 1938
1. Adoption of FCP
2. Erie case - swift doctrine is a emss
a. The standard now is Erie
xv. Erie Railroad Co. v. Tomkins
1. Erie RR v. Tompkins: pre-1938 the “federal/general common law” would preclude state law if filed in federal court (because Federal Judiciary Act § 34 said “law” which was interpreted to mean actual statutes in Swift). FRCP was adopted in 1938, and Erie  was decided: Fed courts sitting in diversity or supplemental jurisdiction must apply state substantive law.
a. Tompkins sues Erie in NY after being injured by train in PA. Erie says he was a trespasser, but court awards $30K.
b. S. Ct. puts an end to the inquiry of whether “local or general law” applies and overrules Swift:
i. “Law” includes common law; applying Swift has become a mess which does not allow equal protection; it was also unconstitutional - US has limited powers, only exercises enumerated power (Art. 1 § 8 “reserved powers doctrine”) - states hold all other power.
ii. Swift made federal courts create state law, but law is made and finds source in sovereign power, not some transcendent ideal.
2. Tompkins walking along railroad track
3. Train comes along, door opens, strikes Tompkins arm off
4. Case filed in NY, comes within their jurisdictions
5. Erie says that given that they own the track Tompkins was walking on, he should have been show as trspasser
a. Need wanton or reckless - Penn Law
6. TC & CA rule that the claim by Tomplkins not one of local law (law of Penn) but one of general common law (court can fashion its own rule)
a. Simple negligence - Tompkins wins
7. Goes to SC - need to decide if overrule Swift v. Tyson - parts 1 and 2
a. Court says Swift v. Tyson is a mess
b. Forum shopping - Taxi case
c. Inability to get equal protection
d. Improper interpretation of statute
i. Include state common law in 1953
8. At the end of part 2
a. Court says the way 1653 interpreted was unconstitutional
i. That's why they overturn Swift
ii. What was unconstitutional?
b. Const. creates federalism
c. Federal government can only express rights given to it in const.
d. Has no implied powers
e. Anything federal government does has to be tracked to a power given to it in the constitution
f. Things not given to the federal government given to the states
i. Reserved power doctrine
g. So this case is saying that federal government is taking powers they don’t have - unconstitutional
i. Contracts, torts, etc…
h. Common law of California is the “common law of California”
9. Erie is imposing limitations on federal court on its ability to alter/modify state law
10. Does this federal procedure standard operate/function to modify state substantive law? If so, can’t impose federal law
a. Later doesn’t mean affect
b. Means change the right
i. Shorten time form, alter remedy, etc…
c. Elements, time frame, remedies - can’t alter them
xvi. Fed court applies conflicts of law of state in which it sits (so if state court in NY would choose PA law in Erie, NY federal court will apply PA law)
1. You need to figure out what the highest court of the state would say today about the issue - sometimes requires certifying a question to the highest court of the state to get their take on it if there isn’t precedent that accurately provides the answer.
2. Strong presumption a Fed. Ct. will always apply Fed procedural law - there are instances where this conflicts with state law, and often will hinge on what type (statute, FRCP, or fed common-law) of procedural law it is.
a. If state law conflicts w/ 14th Amendment, the constitution ALWAYS wins…
xvii. 3 Tracks: 1 - Fed Procedural Statutes 2 - FRCP 3 - Fed Common Law
b. Track 1: Statutes. No case has ever held a Federal statute was not valid...VERY, VERY STRONG presumption it will work.
i. Steps:
1. Idetnify Federal provision and Type (statue for track 1)
2. Is there a potential conflict with state law?
3. If yes, is the statute sufficiently broad to control the issue before the court?
4. Is the statute “valid” (constitutional)? Meaning, is it “arguably” procedural (manner, means, method)?
ii. Stewart Org., Inc. v. Ricoh Corp.
1. Stewart v. Ricoh: K dispute over dealership deal - choice-of-forum clause & choice-of-law clause
a. Brings suit in Alabama under diversity. Ricoh files § 1404 & § 1406 motions to transfer, and motion to dismiss for improper venue
i. § 1391 Venue: substantial events giving rise to cause of action (generally)
ii. § 1404(a): Fed Court where venue is proper can transfer to another court where venue is also proper at their discretion
iii. § 1406: dismiss or transfer when venue is improper
b. Alabama law does not allow forum-selection clauses, so the district court strikes the clause in the contract. Appeal reverses.
i. Issue here is: should the case be transferred? Does the statute control/apply to this issue?
1. YES. § 1404(a) requires multi-factor analysis, and forum-selection clause is one of the factors, which means it covers the clause at question here. Procedural statute takes precedence over Alabama procedural law here.
2. Contractual dispute out of dealership arrangement
3. Something goes wrong
4. Stewart brings suit in federal court in Alabama
a. Venue often valid in many places
5. 1404 - allows D to transfer from one venue to another
6. Stewart had statutory right to file in Alabama
7. Ricoh had statutory right to move to another proper venue
8. Contract has a forum selection clause - Manhattan
9. And choice of law
10. The contract appears to select manhattan as exclusive
11. DC says I’m not gonna transfer because Alabama disfavors forum selection clauses
12. Is there a conflict? Yes
13. Arises form 1404(a)
14. Possible method to transfer (court discretion though)
15. (1) Does the statute apply? Is the statue sufficiently broad to resolve the question presented?
a. Can DC transfer the case to NY?
b. Statute is broad enough
c. If the statute isn’t, would go to state law 
d. Marshall read the statute generously
i. 1404(a) places discretion in the DC
ii. Look at many factors, including forum selection clause
iii. No one factor is dispositive, but forum selection clause is important
16. (2) is there a conflict with state law?
a. So there is a conflict, because Alabama court says throw away forum selection clause and don’t transfer
17. (3) is the statute constitutional?
a. Is the statute a valid exercise of federal power
b. Is this a reserved powers problem?
c. A valid federal law always preempts state law
d. Congress has the power to create federal procedure because written in the constitution - reserved powers doctrine
e. Is it rationally classified as procedural?
i. That is the test if federal government has the power
f. If you can come up with any argument that it's arguably procedural, you are constitutional - don’t have to be right
18. So steps:
a. (1) statute applies
b. (2) conflicts with statute law
c. (3) must apply federal law is constitutional
i. Standard is:
1. Is it arguably procedural or rationally classifiable as porecural and there is a conflict
a. Supremacy clause requires federal law if yes
19. Scalia dissent
a. Agree with approach but miss a point
b. This is contract law
c. As part of Alabama contract law, Alabma contract law says this part isn’t valid
d. But Scalia misses a point
i. It’s actually NY contract law
20. SC has never held that a federal statute is not procedurally valid
21. Never found a track 1 violation of reserved powers act
c. Track 2: FRCP/FRAP - VERY STRONG presumption...
i. Congress passes REA (Rules Enabling Act) allowing the Supreme Court to prescribe general rules of practice and procedure, 28 USC § 2072
1. (a) - Congress delegates its right to make rules of practice (arguably procedural) to the Supreme Court
2. (b) - Rules shall not abridge, enlarage, or modify substantive rights.
ii. Steps:
1. Identify Federal standard - FRCP/FRAP?
2. Conflict with state law?
3. Does it apply (sufficiently broad)
4. Arguably procedural?
5. Does it abridge, enlarge, or modify substantive right? (Fed Rules get a tiny bit more scrutiny than a statue, which is never an issue here, but still a very strong presumption of validity)
a. Note: every federal rule affects substantive rights - issue is whether they actually alter elements, defenses, time-frame for claim to be filed, or significantly alters remedies available…
iii. Hanna v. Plummer (Part 1)
1. Hanna v. Plumer: Rule 4(d)(1) (now 4(e)(2)) conflicts with state service of process rules - what wins?
a. FRCP allows leaving with resident of abode of suitable age/discretion. State law says only in-hand when serving as executor of an estate.
i. 1 - FRCP 4(d)(1) 2 - conflicts with state law 3 - definitely applies, service of process is the issue 4 - means/manner/method of adjudicating rights (arguably procedural) 5 - right to “in-hand service” is a procedural right, not substantive. No alteration in the claims asserted, no defense eliminated, no extension of statute of limitations. Does NOT abridge, enlarge, or modify…
iv. Shady Grove Ortho v. Allstate Ins. Co.
d. Track 3: Federal Common-Law, Judge made. STRONG presumption, still.
i. Procedural principles not grounded in constitution and not premised on statute or interpretation of a statute, and also not required by federal rule of interpretation of a rule. Free-standing, judge-made, law. (ex. Forum non conveniens, res judicata)
1. Strong presumption judges have authority to fill in gaps of procedural law - may NOT create general common law (Erie) but the worry here is about changing rules of state common law
ii. Steps:
1. Identify Federal standard - FRCP/FRAP?
2. Conflict with state law?
3. Does it apply (sufficiently broad)
4. Arguably procedural, AND is inconsistent with any statute or rule?
5. Does it function to alter state substantive law?
iii. Judge made law borrows from track 1 and 2
iv. Judge made law is premised on federal rule
1. Common law doctrines of FRCP
2. Free standing
3. There is a gap, and the judge fills it
4. Premised on the authority of a judge to fill the gap
v. If the judge made law
1. Identify the issue
2. Law broad enough to control the issue
3. Conflict?
4. Is the law valid?
a. Arguably procedural? (usually don’t see this as part of the test, but we should ask)
b. Worried that procedural law could act substantially
vi. Examples of judge made law
1. Issue preclusion
a. No statute or constitutional standard
2. Doctrine of forum non conveniens
vii. Guaranty Trust v. York - “Erie-York Doctrine”
1. Guaranteed Systems v. York: Doctrine of Laches (protects defendant when plaintiff takes too long to file suit and defendant cannot adequately defend - witnesses may disappear, and even if within statute of limitations there is a free-floating measure of proper time frame)
a. State SOL bars lawsuit, but doctrine of laches might allow - here, the label of “procedural” is not important, it matters how it actually functions!
b. Can a Federal court use diversity jurisdiction to revive a claim from the grave; it is “outlawed in the state b/c of the SOL, so effectively does not exist at the state level (they use “outcome-determinative” language that creates a mess, Hanna II cleans it up a bit…)
i. Here, it is creating a right they otherwise didn’t have at the state level
ii. Violation of reserved-powers doctrine (Erie)
1. Broad holding of “outcome determinative” needed cleaning up
2. Byrd case; balancing to see if there is strong policy to enforce federal rule
2. York alleges Guaranty had a fiduciary duty to treat the bonds in a beneficial way to them, and didn't
3. State claim
4. York files case in federal court under diversity
5. Court of Appeals says you don't have to worry about Statute of limitations
a. There is this thing called laches
b. Laches is a judge made rule
c. Slept on your rights
d. Different than statute of limitations
e. Gotta file diligently, can't wait to file
f. Where the opposing party would be harmed
6. There is a potential conflict between laches and statute of limitations
7. Issue: is York barred from filing suit because of statute of limitations
8. Is doctrine broad enough? Yes, laches is exactly designed to answer our issue
9. Conflict? Yes, federal law vs. state law
10. Is laches arguably procedural?
11. Yes, gives a flexible time window when to file claims
12. Operates within the system to defend D from state claims
13. But this is troubling
14. Even if a rule is classified as procedural, it might still function substantively
15. Why do we care?
16. Classic Erie problem - if it functions substantively, and its state law, it means the court is creating state law
17. Erie and York are very important
18. Considered Erie/York doctrine
19. Create state law
20. The question is whether the outcome will be affected by use of federal rule
21. Does it here? Yes
22. She couldn’t proceed under state law
23. But it's more a problem of getting into court, not about the outcome
24. Courts have struggled with this
25. Why does laches act substantively
26. Statute of limitations runs out, you don’t have a claim
27. It is outlawed
28. But in federal court, you do have a claim
29. So acting substantively by creating a right I don't have anymore
viii. Hanna v. Plumer (Part II) - very important
1. Hanna II: Addresses Erie/York; IF it weren’t a federal rule, how would we attack the issue? Creation of Track 3:
a. Still “outcome determinative” but addresses issue of forum-shopping that WOULD lead to inequitable administration of law - AT FORUM SHOPPING STAGE.
b. How does it operate? Provides manner/means/method of giving notice (Hanna)
i. Does not alter elements of claim, time-frame, or remedies available
ii. When filing in Federal Court, can you actually perceive a substantive advantage by filing there? Example: in York, SOL had barred it at state, so that door was already closed completely. Doctrine of laches may have kept the door cracked open in Federal court - therefore, it would have created substantive advantage to file the case in Federal court (no case otherwise…)
1. York = violate
2. Gasperini (below) = in the middle
3. Hanna = no violation (if track 3, which it wasn’t even though they played a “what-if” game)
2. Federal rule vs. state statute of limitations
3. In this second part, the court applies the Erie Doctrine
4. Hanna first part establishes that validity of federal rule happens through 2 part test of 2072
5. This part of Hanna discusses Erie - but its really dicta
6. But even though tis dicta, it is authoritative and very important
7. They apply the York line of cases
8. Court talks about the twin aims of Erie
9. Have to read Guaranteed Trust and Hanna together
10. Forum shopping and inequitable effects of the law - twin aims of Erie
11. Twin aims of Erie
a. Avoiding forum shopping, which leads to
b. Inequitable administration of the law
12. Forum shopping in general isn’t bad
13. Just in the Erie sense it is
14. Its a problem if it leads to the inequitable administration of the law
15. Assume we’re in track 3 - 4(e)(1) is judge made law
16. Have a choice: federal or state court
17. Is the choice between the forums such that you can expect a more favorable outcome in federal court than state court?
18. Probably not, might be easier to get into federal court, but no substantive advantage in federal court
19. Given the potential conflict, can I perceive a distinct substantive advantage at the forum stage?
20. If you can, it’s bad forum shopping
21. Actual holding of York - operation of laches would alter the outcome substantively
22. Hanna reaffirms this holding
23. Guaranty Trust is an example of forum shopping that leads io inequitable administration of the laws
24. So have to ask if my case is more like Hanna or more like York?
25. That becomes the big question
26. In between York and Hanna is the Byrd case
27. Byrd balancing - not that important anymore
28. But still cited
29. Court’s first effort to narrow Guaranty
30. Came up with a balancing formula
31. But just do the Hanna test
32. This all kind of feels the same as the track 2 test
33. Kind of two ways of asking the same question
ix. Gasperini v. Center for Humanities, Inc.
1. Gasperini: Diversity case when transparency slides are lost; jury gives $450K verdict. Rule 59 motion for excessive verdict. Generally very deferential to jury, Federal judges use a “shocks the conscience” standard when reviewing jury awards - however, NY uses a “deviates materially” standard. Which should they use?
a. Potential conflict: how does the judge assess excessiveness of jury verdict?
b. Fed rule is sufficiently broad & procedural, but is it “valid”?
c. Here, the district court should use the “deviates materially” standard, while appellate court can only review on an abuse of discretion approach - 7th amendment allows the district court to review excessiveness & appeal to review that decision.
d. Could Gasperini see an advantage by choosing the Federal forum?
i. He might see a bigger reward in a win; both doors are open (not a Guaranty issue) but Fed door is a little MORE open by altering the potential remedy significantly (not quite Hanna either)
2. Filed under diversity jurisdiction
3. No problems with this, we are in federal court
4. Basic facts
a. Gasperini is a journalist and photojournalist
b. He took a number of slides/photos while reporting and lent a large number of them to the center for humanities, and they lost them
c. He files lawsuit seeking damages for the lost slides
d. The damages are disputed by the Center
e. Goes to jury trial, which Gasperini has a right to under the 7th amendment
f. Jury finds he is due $450,000 damages
g. Center files for new trial under FRCP 59 because of the excessive damages
h. The court denies the request
i. The court employs the shock the conspicuous standard when denying
j. Court of Appeals reversed
k. They say they should have applied the deviates materially standard
l. Court focuses on how the deviates materially standard is broader
m. Federal standard: shock the conscience, much stricter
n. State standard: deviates materially, musch less strict
5. Is there a conflict between federal and state law?
a. Yes, there is a strict standard and a liberal standard
b. They are conflicting with each other in terms of the P’s right ot a jury verdict
6. What are the three types of federal procedures that are at issue?
a. It could be federal rule 59, which would be track two
b. Or shock the conscious
c. Or the 7th amendment
i. Grants the right to a jury trial in federal court, in a civil action, under this amendment
ii. “No fact tried by a jury, shall be otherwise re examined in any Court of the US, than according to the rules of the common law”
7. 7th amendment wouldn’t be violated by reviewing the verdict, and there is no particular standard it demands
8. The SC says that in 1791, the TC had the right to review the expressiveness of the verdict
9. But the Appellate Court did not necessarily
10. But the SC does say that Appellate Courts do have the right
11. So the 7th amendment does not speak to the issue of which standard to apply
12. So what about Rule 59?
a. Says that grounds for a new trial
i. The court may issue a new trial for any of the reasons for which new trail have heretofore been granted in actions at law in the courts of the US
b. Rule 59 allows the D to make a motion for a new trial, on any theory that used to be available before the adoption of Rule 59
c. We know that one of those theories was excessiveness of the verdict
d. So does Rule 59 control?
i. Justice Scalia not completely wrong on this issue, but Ides thinks the majority gets it right on this
1. Justice Scalia thinks this is a track two issue, but probably not
ii. Why does it not control?
1. It doesn’t have a standard, it just outlines all the possible ways it could be applied
2. Doesn’t say what the standard should be
3. To find that standard, you would like to find that standard in the judge made law
13. So we are in track three
14. Have to apply the Hana refined determinative outcome test to see if it is valid; what does Ginsburg do differently here?
a. The Hana test was looking at the twin aims of the Erie doctrine
i. Discouraging forum shopping outcome determination
b. York
i. Outcome determinative at the forum shopping stage
c. Hana
i. Not giving them a substantive advantage
d. The holding here is that they’re going to remand to the court to apply the deviates materially standard, and the appellate court can review the award after
i. There was a potential conflict between federal and state standard
ii. Federal standard was sufficiently broad to control the issue, was the damages award to big
iii. There is a conflict, since the state standard allows more leeway
iv. Have to apply the federal standard if it is valid on its face and as applied
1. It is valid on its face
2. But as applied, have to do the outcome determinative test at the forum shopping stage
a. There is a spectrum
i. York
ii. Hana
iii. Where do we fall?
iv. More like York
v. The federal standard cannot be applied under these circumstances
3. What Ginsburg changes here
a. Says its outcome effective
b. She calls it outcome effective because it falls in the middle of the spectrum
c. This is a case that falls right in the middle of York and Hana
d. Both doors are open, but the federal door is more welcoming; it is more wider, larger
e. Outcome effective has more to do with the verdicts
f. An alternative way of identifying where we fall in the spectrum
15. If Justice Scalia was correct and this really was Rule 59, and the shocks the conscious standard was an interpretation of Rule 59, we’d be in track two
a. Should the result be any different?
i. No
ii. He is wrong, because he doesn’t apply the abridge, enlarge, and modify standard
iii. The outcome would still be the same if it was Track Two or Track Three
e. Problem 6-18
f. Problem 6-19
i. Rule 50 - when the case ends, the person can ask for a directed verdict
ii. Carrol makes a Rule 50 motion late
iii. Argues under state law, not required to make early directed verdict
iv. Can do it after jury verdict
v. There is a conflict
vi. Federal rule says you must file before verdict
vii. State rule says you don’t have to
viii. Is federal law sufficiently broad?
ix. Yes, it is specifically says what you have to do
x. Is there a conflict with state law?
xi. Yes
xii. Is it arguably procedural?
xiii. Yes
xiv. Abridge, enlarge, modify? We are in track 2
xv. No, it does not
xvi. Therefore, can’t rely on state law in court
g. Erie review
i. All about conflicts between state and federal law in the context of diversity cases
ii. Essentially three types of conflicts
1. Statutes
2. FRCP
3. Judge made procedure
h. Super track
i. Comes before track one
ii. It’s the constitution
iii. If there is any conflict with the constitution, you would ask if the constitution is sufficiently broad to apply
iv. If it is, it preempts the state law
v. There is no validity test, the constitution is valid
13. Summary Judgment
a. Summary Judgment Rule 56:
i. Stages of Litigation: Initiation (pleadings, joinder, jurisdiction) -> 12(b) motions (also in pleadings, etc…) -> Discovery -> Summary Judgment? -> Trial
ii. DISMISSALS CAN RUN THROUGH ALL
1. 12(b)(6) assesses legal sufficiency of claim @ the pleading stage.
2. Rule 56 assesses evidentiary sufficiency of factual allegations to back up the claim
a. No reasonable juror could find for the nonmoving party; look at evidence in the light most favorable to the nonmoving party
b. No genuine dispute over material facts!
c. Moving party moves for summary judgment (as opposed to nonmoving party)
d. Burden of production: moving party has initial burden, then shifts to nonmoving party if initial burden satisfied.
e. Burden of persuasion at trial: Plaintiff has to prove every element, where defendant has to eliminate any one element. (thus, burden of persuasion on plaintiff)
i. Strength of case will have to meet the burden of proof standard (preponderance of the evidence, clear & convincing evidence, or beyond reasonable doubt - to a moral certainty)
b. Rule 56:
i. (a) motion for SJ or partial SJ: party may move for SJ on the entire case, some claims, or parts of individual claims; court shall grant if the movant shows no genuine dispute as to any material fact. Court should state on record reasons for granting/denying SJ.
ii. (b) time to file motion: unless local rule or court order sets different time, motion may be filed at any time up to 30 days from close of all discovery.
iii. (c) procedures:
1. (1) party asserting fact is or isn’t genuinely disputed must support assertion by:
a. (A) citing to particular parts of materials in record (including discovery documents, etc…); or
b. (B) showing materials cited to not establish absence or presence of genuine dispute, or that adverse party cannot produce admissible evidence to support.
2. (2) may object that material cited cannot be presented in form admissible in evidence
3. (3) court need consider only cited materials, but may consider others in the record
4. (4) affidavit/declaration (statements made under oath) used to support, must be made on personal knowledge (no third-party knowledge), set out facts admissible, and show affiant or declarant is competent to testify
iv. (d) if nonmovant shows by affidavit/declaration that, for specified reasons, it cannot present facts essential to justy opposition, court may:
1. Defer considering motion, or deny it; or
2. Allow time to obtain affidavits/discovery or to take discovery; or
3. Grant SJ, if motion and supporting materials show movant is entitled to it
v. (e) if party fails to address other party’s assertion, court may:
1. (1) give opportunity to properly address
2. (2) consider it undisputed
3. (3) grant
4. (4) any other appropriate roder
vi. (f) with notice & reasonable time to respond, court may:
1. Grant for nonmovant
2. Grant for reason not raised
3. Consider on its own identifying for the parties (sua sponte, can order without any motions!)
vii. (g) if court does not grant all relief requested, may enter order for partial SJ as to some facts
viii. (h) if affidavit/declaration submitted in bad faith or solely for delay, may order to pay the other party.
c. Litigation line
i. Starts with pleading
ii. Goes through 12(b) challenges
iii. Challenges to SMJ, PJ, etc…
iv. Survive 12(b), enter discovery - we won’t go over discovery
d. Today we start summary judgment
i. Pleading has been filed, motions have been pleaded, parties have gone through discovery
ii. After discovery, is typically when SJ is filed
e. If you are in federal court, usually works this way:
i. After a case is filed, the court will hold a meeting
ii. Court will schedule when certain motions should be filed
iii. When discovery happens, when SJ should be filed
f. So although the rules open the door for these processes, the court is the manager
g. A schedule will be developed, but the schedule is flexible
h. So what is SJ?
i. Given the facts, as a matter of law the other party doesn’t have a claim / or my claim is established
j. Given the facts we have gotten in the discovery, no reasonable juror could rule against me
k. No reasonable juror could expect that defense - Plaintiff
l. Basically saying this doesn’t require a trial
m. SJ is a way of avoiding a trial
n. Party filing for SJ that the case, or some part of it, is either established now or would be unprovable at trial
o. No genuine dispute as to the facts
p. Re read first paragraph on page 886
q. Moving party is the party filing for SJ - really important to figure out if the moving party is the plaintiff or defendant
r. First thing in a SJ problem is figuring out who the moving party is
s. The person against who the SJ is being filed is the nonmoving party - have to establish who that is, because there will be burdens imposed on them
t. What are the burdens imposed on both parties? Need to distinguish them
u. Sometimes both parties are moving parties
v. Burden of production on SJ is the responsibility that the party has in the context of SJ
w. Who has the burden to produce or persuade on SJ
x. If I am the moving party, what is my burden of production on SJ?
y. If I am the nonmoving party, what if any is my burden of production to stop the ball rolling?
z. Burden of persuasion at trial
i. If I file a claim, at trial I am going to have the burden of persuasion as to each element of my claim
aa. Standard of proof at trial
i. What standard of proof do I have to meet to prevail?
ab. Three standards
i. Preponderance of the evidence
1. More probable than not
2. 51% in favor of the P, 49% in favor of the D
3. Then it is satisfied
4. Fairly low standard
ii. Clear and convincing evidence
1. Somewhere in between the other two standards
2. Where does it fall? Who knows
3. No mathematical formula
4. Just stricter than more probable than not, but less strict than beyond a reasonable doubt
iii. Evidence beyond a reasonable doubt
1. Used in criminal cases
2. To be contrasted with preponderance of the evidence
3. To a moral certainty, you believe they committed the crime
4. A harder standard
ac. In most civil cases is preponderance of the evidence
ad. Moving party, non moving party, burden of production on SJ, burden of proof at trial, standard of proof at trial
i. Will all come up when talking about cases
ae. Rule 56
i. 56(a)
1. A party may move for SJ on the entire claim, or any part of the claim
2. The court has to grant to if there is no genuine dispute of material fact
a. No dispute any any fact on any part of the claim that would make the claim more or less true
b. What is a genuine dispute?
i. There’s an argument
ii. The trier of fact/reasonable person could find for either side on the fact, then there is a genuine dispute
iii. If no reasonable person could find for one side on a given fact, then there is no genuine dispute
3. Entitled to judgement as a matter of law
a. Given the law that is going to be applied here, and given no dispute as to a material fact
b. You are entitled to a judgment as a matter of law
ii. 56(b)
1. Can file the motion at any time until 30 days after the close of discovery
iii. 56(c)
1. Procedures
2. This part sounds more complicated than it is
3. (1)
a. We’re going to use the material gathered during discovery to show that there either is or isn’t a genuine dispute of material fact
b. It’s all on paper
c. SJ is not a trial, it’s a motion that is all on paper
d. Most of the materials that will be used in SJ were exchanged during discovery
e. Have to actually show/demonstrate that there is/isn’t a dispute of material fact
4. (2)
a. The paper you have may not be admissible evidence
b. Sometimes it is hearsay
c. But the out of court statement might be reduced to admissible evidence because the person could testify at trial
5. (3) - material not cited
6. (4)
a. Affidavits or declarations
b. Must be personal knowledge, saw the accident, witnesses, etc…
c. Can’t be based on what came down the pipe or what someone told you
d. Something special about an affidavit or declaration
e. Must sign something under penalty of perjury for it to be an affidavit or declaration
iv. (d) and (e) give the court more leeway
v. (f)
1. Judge can raise a motion for summary judgment on their own
2. Can raise SJ on their own
3. Will give the parties an opportunity to file briefs and respond
4. Can file SJ for the nonmovant
vi. When is a motion for summary judgement filed?
vii. Typically after discovery
viii. But typically before the case starts, the judge will set a date 
ix. Goal is to dispose of the case before going to trial
x. Have to show that there is no genuine issue of material fact
xi. No reasonable juror would rule against you
xii. The goal is to show that there is no genuine issue as to any material fact
xiii. Do that by showing that no reasonable juror could rule against you
xiv. What is the summary judgement dance?
1. The moving party files a motion for summary judgement
2. That gives the moving party the burden of production
a. They have to show that the facts when unrebutted will be in their favor
3. The motion will be filed with documents attached attempting to establish that if unrebutted no reasonable juror could rule against them
4. Then the burden shifts to the nonmoving party, and they have to show that there is a question of fact
5. They don’t have to show that the jury would side with them, just that there is a genuine issue of material fact
6. If the non-moving party meets this burden, the motion is dismissed
7. If they don’t meet this burden, the motion is accepted
xv. Walkthrough model for SJ
1. Identify the moving and nonmoving parties
2. Look at the issues that are raised by the SJ motion, and ask whether the moving party would have the burden of persuasion at trial
a. P has burden on the elements of their claim
b. D has burden on any defenses
3. Ask whether the party meets their burden of production
a. Look at documents submitted, facts, etc…
b. Party with burden must show that they have sufficient element for every part claim
4. Person without burden
a. Can show that a person doesn’t have sufficient evidence to argue their claim
b. Or can submit evidence to negate an element of their claim
c. Then look at whether nonmoving party has met their burden
d. Was there actually a dispute of facts?
xvi. Today is about summary judgement from Ps
xvii. Isn’t as typical, but it does happen
xviii. The P’s evidence has to be really strong to meet burden of production
xix. Partial summary judgement can be given, which would mean that some of a person's claim would be thrown out and then the rest goes to trial
xx. It is not unusual for both sides to file a motion for summary judgement
xxi. Sua sponte - on its own accord
xxii. No one files a motion, or court goes beyond the motion
xxiii. 56(f)
1. Gives the court the right to give SJ sua sponte
2. But required to give notice and opportunity to respond
af. Anderson v. Liberty Lobby
i. Liberty Lobby: Journalist calls them neo-nazis, etc...and they sue for libel; must prove Anderson published false & defamatory statements about them. Under NYT case public officials also must  prove they made the statements with actual malice - either they knew or were reckless as to falsity of statements.
1. After discovery, Anderson files a motion for SJ (as defendant; moving party without burden of persuasion) attacking whether they can prove actual malice - only has to knock out ONE element of the claim!
2. In this trial, plaintiffs have to meet the burden of “clear and convincing” evidence to prove their case; Anderson claims they can’t because he produces evidence showing heavy research and care in the article. In the absence of rebuttal, does this meet his burden of production and shift to LL - yes.
3. Question becomes whether a jury could rule in LL’s favor; should SJ stage match the same burden of proof level needed at trial?
a. Would be a waste of time otherwise, should apply the same standard as the jury would apply.
i. Initial reversal of SJ reversed again and remanded.
ii. One of a series of three cases the court decided in the same year that revolutionized SJ practice
iii. Federal courts opened up the doors to SJ and made them more welcoming
iv. State courts followed in the federal courts way
v. Liberty lobby v. Anderson
vi. SJ is a lot like pleadings
vii. Have to identify what the claim is
viii. What is the claim?
ix. Liberty lobby files lawsuit
x. It’s a libel claim
xi. Published three articles about liberty lobby being neo-nazis/anti-semetic
xii. Anderson is the publisher of the journal where the article was talking about Liberty lobby
xiii. This is a state claim
xiv. But in federal court, based on diversity
xv. Erie doctrine tells us what law should be applied?
xvi. Substantive state law, so state libel law
xvii. Have to prove that the facts they published were untrue, and has to be defamatory
1. Published something
2. Of or concerning the Ps
3. And that the material was false or defamatory
xviii. What is Anderson’s defense here?
xix. Anderson is saying I have a right to publish information under the Constitution under the 1st amendment
xx. This lawsuit is designed to chill that right
xxi. Famous case called NYTimes v. Sullivan, big con law case
xxii. Lawsuits about public agent/government agent, the P has to prove actual malice
xxiii. Actual malice is now a first amendment standard
xxiv. Public official or public official suing for defamation, that individual has to not only prove all the elements of the state law claim, but also that the publication was undertaken with malice
xxv. Liberty Lobby has the burden of persuasion at trial for proving by a preponderance of the evidence all the elements of the state law claim
xxvi. Anderson’s motion for SJ is saying something else
xxvii. Anderson is asserting his first amendment rights to demand a P prove a higher standard, something that they wouldn't have to prove under state law
xxviii. Anderson is saying you have to prove actual malice as well
xxix. So what is actual malice?
xxx. Actual malice means you knew it was actually false and you published it, or with reckless disregard for the truth; that has been defined as you entertained serious doubts about the truth of it and continued to publish it anyways
xxxi. Hard standard to prove
xxxii. What else do we know about the actual malice standard?
xxxiii. Has to be clear and convincing evidence, not just preponderance of the evidence
xxxiv. So Liberty law has to show by the preponderance of the evidence the elements of the state law claim
xxxv. And then by clear and convincing evidence that the Ds knew these were false or had serious doubts about the truth of the information
xxxvi. The moving party is Anderson
xxxvii. What is Anderson moving for SJ on?
xxxviii. In the motion, arguing that Liberty Lobby is a public figure so they have to argue under the NYTimes standard and show the actual malice
xxxix. And that malice is missing
xl. Anderson, the moving party, is challenging the P’s ability to prove their claim
xli. Anderson is the moving party without the burden of persuasion at trial on the issue they are challenging
xlii. Liberty Lobby have the burden of persuasion at trial on all elements of their claim, including the constitutional part of malice
xliii. No issue if Liberty Lobby is a public figure
xliv. Liberty Lobby is the nonmoving party, with the burden of persuasion at trial
xlv. If Anderson is filing the motion for SJ, they have to do something
xlvi. Have to show it
xlvii. Have to show that the facts show that there is no genuine dispute of material fact as to malice
xlviii. No reasonable juror could rule in favor of Ps on actual malice
xlix. Not attacking all elements of the claim, just attacking one
l. Because if they can’t prove malice, then can’t prove the claim
li. Don’t have to challenge every element of the Ps claim, just have to challenge one and win
lii. If there are four elements, and they can’t prove one then they lose
liii. A moving party, if they don't have burden of persuasion at trial, has burden persuasion on SJ to prove that the nonmoving party could not prove their burden of persuasion
liv. So Anderson meeting its burden of production
lv. Has to prove to that the nonmoving party can’t prove their burden of production as to malice
lvi. So what does Anderson do
lvii. They have paper information, the article 
lviii. No one is disputing what the article is saying
lix. No genuine dispute as to that the article was about Liberty Lobby
lx. As to actual malice, have reporters deposition where he describes the information
lxi. The reporter says that he spent a substantial amount of time and believes the information is still true
lxii. The reporter talks about all the info he put into the article, that he believed it was true then, and still believes it is true
lxiii. So if that is to be believed, you can’t prove malice
lxiv. Did Anderson meet his burden of production on SJ?
lxv. Yes
lxvi. It would shift the burden to Liberty Lobby
lxvii. Anderson meets its burden of production by producing enough evidence such that if the nonmoving party does not respond, no reasonable juror could find against them
lxviii. Shifts burden of production to Liberty Lobby
lxix. What does the nonmoving party then have to do?
lxx. Shift burden of production to Liberty Lobby, who now has to show that there is a genuine dispute
lxxi. They don’t have to win, just that a reasonable juror could find a dispute
lxxii. So how does Liberty Lobby proportate to meet their burden of production on SJ?
lxxiii. Attack the credibility of the reporter, that one of the editors said the story is ridiculous
lxxiv. What is the problem Liberty Lobby has?
lxxv. Assume the evidence is equal
lxxvi. What difficulty does Liberty Lobby still face?
lxxvii. The standard of evidence was changed from preponderance of evidence to clear and convincing at trial
lxxviii. So that standard of proof has to be incorporated into the SJ motion
lxxix. Because we are asking whether a reasonable juror could find in favor of Liberty Lobby
lxxx. So can only find that if we apply the standard of proof that a reasonable juror would apply at trial
lxxxi. Easy element of Anderson is that whatever the standard of proof at trial is is what will be used at SJ level
lxxxii. Have to get the dance down
lxxxiii. The dance breaks down when Liberty Lobby is required to meet this higher standard of proof on SJ
ag. Celotex Corp. v. Catrett
i. Celotex v. Catrett: Moving party without burden of persuasion (Celotex) attacking Catrett’s (nonmoving party with burden of persuasion) ability to prove her husband was exposed to their particular products; in discovery they found she had no witnesses, etc…
1. Ct. App. says can’t simply show they have zero evidence, have to affirmatively show something.
2. S. Ct. disagrees: you can show that the party with the burden of persuasion has inadequate evidence; would waste time otherwise!
a. Catrett does have multiple documents, etc...that might bar SJ, so the court remands for a finding on whether Catrett meets her burden of production, because Celotex did
3. White Concurrence: notes it’s not enough to say they don’t have evidence, still need to point out their lack of evidence specifically.
4. Brennan Dissent: Brennan notes she already defeated a SJ motion and Celotex didn’t actually meet their burden of production.
5. (CONNOR SEEMED SHAKY ON HIS NOTES FOR THIS ONE)
ii. The P is the wife of the decedent 
iii. She files a wrongful death action, which is a tort claim
iv. Celotex products caused his death, so she would have to prove that he died, died of asbestos, and that celtox was the proximate cause of that
v. So an essential element of her claim is showing that he was exposed to celotex products
vi. She would have to show by a preponderance of the evidence that her evidence is right
vii. She has the burden of persuasion at trial
viii. The moving party without the burden of persuasion at trial is Celotex
ix. Celotex is challenging the proximate cause part of Catrett’s case
x. Celotex had asked for evidence, and they are saying that her evidence shows that the decedent was not exposed to Celotex products
xi. To prevail on summary judgement, only have to prevail on one claim of material fact
xii. So they attack the proximate cause part
xiii. Catrett files three different elements of facts showing evidence that he had been exposed
xiv. The DC granted the summary judgement, and the Court of Appeals reversed
xv. The Court of Appeals says that Celotex would have had to show explicit/affirmative evidence that they never sold their products to any companies that the decedent worked for
xvi. Goes to the SC
xvii. This opinion basically instructs us on how to approach Summary judgement
xviii. If you are the moving party, you can submit evidence to negate the non-moving party’s evidence to their claim
xix. Or you can show that the nonmoving party’s evidence is insufficient
1. These two options are the federal standard
xx. Ides thinks the majority opinion is correct
xxi. But also have to read along with the concurrence
xxii. What about the dissent? By Brennan, Ides really likes this opinion
1. He thinks that you have to show that she doesn’t have evidence, and he doesn’t think they met that
2. His dispute is as applied in this case
3. He thinks they got it wrong on the facts in this case
4. What about the three letters?
5. The majority just ignores these letters
6. His standard isn’t stricter, but he is applying the standard stricter
7. The first part of Brennan’s opinion isn’t really inconsistent with the majority’s opinion
8. Brennan’s opinion is kind of a perfect summary of what we have talked about the last two classes
9. He talks about the dance is a great way
10. Doesn’t think that the majority would disagree with him about what he says, he just would apply it differently
11. What about the inadmissible evidence part?
12. You don’t have to attach evidence, you have to attach evidence that you have evidence
13. The Hoff letter is hearsay, but Hoff could testify
14. She just has to come up with evidence of evidence, so the Hoff letter is evidence of evidence
xxiii. This is a really important case, more important than Anderson
xxiv. Shows that the court is more favorably disposed to summary judgement
xxv. Also explains the dance
ah. Problem 10-1
i. What's the claim?
1. It’s a personal injury, negligence claim
ii. The element at issue here is the foreseeability
iii. The cruise line files the motion for summary judgement
iv. They don’t have the burden of persuasion at trial, and this is not an affirmative defense
v. The cruise line is trying to show that because there was no previous accident, this accident was not foreseeable
vi. The cruise line filed an affidavit stating that no other coconut related accidents on their cruise lines
vii. Susan responds by producing some evidence
1. A bar manual saying that drinks should only be served to sitting passengers
2. No table or other places which the drink could be rested 
viii. Did the Celebrity carry its initial burden for summary judgement?
1. Just because something never happened doesn’t mean that it wasn’t foreseeable
2. Maybe there had been other accidents before
3. There’s a lot not there
4. The overall circumstances itself could make it foreseeable that an accident could occur
ix. Assuming Celebrity did carry its initial burden, did Susan meet her burden?
1. Probably
2. There’s at least enough here to go to the jury
x. What if the standard was higher? They either need to know or have constructive knowledge that this accident could happen
1. The standard is higher, it is harder to satisfy
2. Susan probably couldn’t satisfy it
xi. So basically whether summary judgement is going to be given depends on the applicable law, and how strict or lenient that law is
ai. Problem 10-2
i. Could Celebrity have based their claim on the fact that Susan had no idea how the coconut fell on her
ii. If you are Susan, you would say hold up, this is new, we need more discovery on that
iii. Negligence still could have still been the issue
aj. Problem 10-3 (very good)
i. Problem is based on an interesting case to look at
ii. Pretty good problem broken down into three parts
ak. Sua Sponte SJ:
i. Goldstein v. Fidelity and Guaranty Ins. Underwriters, Inc.
1. Goldstein: two fires; insurance from Fidelity where they agreed to lower premium on condition they have working sprinkler systems. First property destroyed, Fidelity concerned with arson but eventually pays out (30 days after they settled, per the K) but withholds $300K(ish) per a K provision that requires repair/replacement of the buildings to get full payout.
a. Property 2 is destroyed by a 2nd fire - Fidelity denies coverage because there was no working sprinkler system; they had even sent notice specifically noting the requirement and warning Goldstein that he must fulfill his promise to have working sprinklers if he wants coverage.
b. Claim I: estopped from enforcing sprinkler provision because by charging lower rate he “relied” that he actually had the sprinklers (lol - he’s an idiot) & that he was unable to pay for the sprinklers due to the withheld amount form the first payout (court holds it was his responsibility to secure the funds for this, or pay the higher premium)
c. Claim II: failure to pay 2nd fire (breach) (expressly in the K, HE breached)
d. Claim III: breach for withholding full payout (never restored the building per K)
e. Claim IV: delayed payment (sent 30 days after close of any disputes - per K)
f. Goldstein files for SJ (constructively on notice that SJ may be applied...either way…); trial court gives SJ to the nonmoving party! (shocker!)
i. Appeal affirms - no issues of fact here. Everyone agrees, and Goldstein himself showed no genuine issue of material fact that might lean in his favor.
ii. Today, rule 56(f) requires notice & reasonable time to respond…
2. A property owner in Chicago
3. Owned a bunch of properties insured for fire damage through Fidelity insurance company
4. There’s two fires
5. One unit burned down in fire one, another unit burned down in fire two
6. Goldstein files lawsuit against Fidelity
7. In respect to the first fire, Fidelity expected it was arson but couldn't prove that
8. They paid him, but it was a partial payment
9. Withheld part of it - under the contract, weren’t required to fully reimburse until Goldstein repaired the property to its original condition
10. After the second fire, they notice that there was a provision that said there needed to be a sprinkler system in the building and there wasn’t, so don’t pay at all
11. Goldstein files lawsuit
12. He claims that he was misled by Fidelity - got charged a lower sprinkler rate, and because this they were estopped from claiming he needed sprinklers
13. Two breach of contracts claims
a. One on sprinklers
b. Second on failing to pay the depreciation
14. Fourth claim is that he couldn’t fix sprinklers because Fidelity didn’t pay him full claim from fire one
15. Moving party is Goldstein
16. He has the burden of persuasion at trial
17. He would have to prove every element of his claim by a preponderance of the evidence
18. To satisfy burden of production for SJ, Goldstein would have to show that every element of his claim there is no dispute of fact
19. Fidelity did not file a cross motion for SJ
20. SJ granted for Fidelity
21. Court of Appeals affirms
22. There’s an agreement as to the contracts
23. There’s agreements as to the fires
24. P did not return the building to its original state, did not add in sprinklers
25. There is no dispute as to the facts
26. There is no dispute as to the contractual matters
27. So there was nothing for the jury to do
28. Because there was no dispute as to the facts, the judge could make decisions as to the facts
29. Court thinks the P opened up the doors for SJ by filing the motion for SJ, and established that there aren’t any disputed facts
30. Court says that if there are no disputed facts, what do you expect them to do?
31. Lawyers for Goldstein aren’t really good here
al. Problem 10-4
i. Copyright infringement case
ii. Would have to show that they own the copyright or right to enforce it
iii. And then that the DJ at Waco played the song without their permission
iv. Would need documents showing that the copyrights exist
v. Have to show that they were played by the Ds without permission
vi. They produced affidavits by their investigator showing that the song did play the songs that night
vii. The investigators said they were at the club on a certain day and certain hours, and heard the songs played
viii. Is that sufficient? Did they meet their burden of production?
ix. If not rebutted, there is no genuine issue of material fact as to the playing of the songs
x. So yes, met burden of production
xi. What about the Ds burden of production?
xii. They say that they did not play those songs and stopped playing music at midnight and closed a short time later
xiii. Ds also relying on what the DJ told them, not on a sworn affidavit by the DJ - that's a little sketchy
xiv. So based on hearsay
xv. Could be reduced to evidence if the DJ could estify, but here not a sufficient evidence
xvi. As to the elements of the claim, the Ds don’t meet the burden of production because it is based off of the hearsay of the DJ
xvii. But it is based on their knowledge in regards to when they close, which contradicts what the P’s investigator showed
xviii. So SJ wasn’t given because of that
xix. On a motion for SJ, the court should not be evaluating the evidence other than to determine if there is a genuine dispute
xx. Even though the time the club closed is not material for SJ, it is material as to whether the P’s witness is credible - therefore important, and why SJ was not granted
14. Default Judgment & Dismissals
a. Rule 55 Default Judgment: strong policy in favor of adjudicating on the merits, but in a default, you can no longer respond - you assume liability (and can still defend damages).
i. (a) Entry of default: when a party against whom relief is sought has failed to plead or otherwise defend, and failure is shown by affidavit, the clerk must enter the party’s default.
ii. (b) judgment:
1. (1) if claim is for sum certain/can be mathemticlaly calculated, the clerk, at plaintiffs request, must enter judgment for the amount & costs agaisnt defendant who has not appeared (& is not minor/incompetent)
2. (2) otherwise, must apply to court - judgment may be entered (incl. against minor/incompetent represented by guardian); if adverse party has appeared, notice requried at least 7 days before hearing. May conduct hearings if needed.
a. (A) conduct accounting;
b. (B) determined damages;
c. (C) establish truth of allegation through evidence;
d. (D) investigate any other matter
iii. (c) setting aside: entry of default can be set aside for good cause; final default judgment may be set aside per rule 60(b)
iv. Rule 60(b) (relief from final judgment; discretionary)
1. (1) mistake, inadvertence, surprise, excusable neglect (1-year limit)
2. (2) new evidence that couldn’t have been discovered in time to move for new trial (59(b)) (1-year limit)
3. (3) fraud, misrepresentation, misconduct by opposing party (1-year limit)
4. (4) judgment void (e.g. absence of PJ, improper service, etc…) (not time limit!)
5. (5) judgment satisfied, released, or discharged; based on earlier judgment that has been reversed; no longer requitable
6. (6) any other reason
b. Dismissals Rule 41:
i. (a)(1)(A): subject to rules 23(e), 23.1(c), 23.2, 66 and any federal statute (rules requiring approval), plaintiff may dismiss action without court order by filing:
1. (i) notice before opposing party serves answer/motion for SJ; or
2. (ii) stipulation signed by all parties who have appeared
ii. (a)(1)(B) above is without prejudice (unless stipulation says otherwise) - but if the plaintiff previously dismissed action based on or including the same claim, notice of dismissal operates as adjudication on the merits (one chance!) and may have to pay previous costs
iii. (a)(2) court order if not subject to (a)(1)
iv. (b) voluntary: on motion or sua sponte, unless order states otherwise, with prejudice (except for jurisdiction, venue, or joinder) as judicial sanctions for misconduct (failure to comply with rules or court order) - factors:
1. (1) intentional?
2. (2) pattern?
3. (3) warned?
4. (4) less severe alternative?
c. What is a default judgement?
d. P files a claim, the D doesn’t respond - what does P do at that point?
e. If a party is in default, the party has not responded to the claim
f. The P will file an affidavit saying the D has failed to respond
g. The clerk will then file a default judgement
h. The D can then not respond to the original claim
i. But the D can file a motion asking the court to set aside the default judgement
j. When would the court do this? If the D can show a cause
k. You will know a court has filed a final judgement when the judge files it in its final docket
l. A judgement is a resolution of the case
m. A final judgment is note taking the docket that the merits of the case have been resolved
n. If you have a final judgement, you can enforce it anywhere the D or the D’s property is found
o. Other states have to give the judgement full faith and credit if the D is served and the court had PJ over them
p. So what’s the difference between a default judgement and a final judgment?
q. Default judgment entered when one of the parties doesn’t show up
r. So a party who has been properly served with the complaint, a default judgement can establish their liability
s. But the default judgement wouldn't established the extent of their money damages - that would be established in the hearing
t. Step one
i. P files a complaint and tries/does serve the D (prestep)
ii. Entry of default by the clerk - Rule 55(a) - step one
1. The affidavit has to show that the D was properly served
2. Also must show that the D failed to plead
3. If the showing is made, the clerk has to file the judgement
u. The courts are lenient towards default judgements
v. Why is this?
w. Because courts have a strong preference for a trial on the merits
x. What is the effect of a default - the D can no longer respond to the claim; they are stuck
y. The only thing they can do at that point is set it aside
z. Step two of default judgements is the entry of the default judgement (vs. just default)
i. Can be entered by the clerk or by the court
ii. When can a clerk enter a default judgement?
1. It must be for a sum certain (a certain amount of money) - examples, a contract for a certain amount of money, consumer loans, credit card debts
2. And the D has not made an appearance before the court
3. Clerk has a duty to enter default if these two are satisfied
iii. In all other cases, only the court can enter a default judgement
1. The court never has a duty to enter a default judgement though
aa. Default judgement establishes liability - but there will still be a hearing
ab. Point of the hearing (assuming this isn’t a sum certain situation) is to establish damages, liability, etc…
ac. Once at the hearing phase, the D can contest the amount of damages
ad. Step 3
i. Two possible things once default judgement entered on the docket
ii. D has a certain timeframe to seek to set aside the default and D can also file a motion to set aside the default judgment under Rule 60(b)
iii. The P can go and enforce the default judgement
ae. Rule 60
i. 6 circumstances in which a party can set aside a judgement
1. Mistake, inadvertence, surprise, or excusable neglect
2. Newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial under Rule 59(b)
3. Fraud
4. The judgment is void
5. The judgement has been satisfied, released or discharged; it is based on an earlier judgment that has been reversed or vacated; or applying it prospectively is no longer equitable
6. Any other reason that justifies relief
ii. Part (c) is about the timing and effect of the motion
1. A motion under Rule 60(B) must be made within a reasonable time - and for reasons (1), (2), and (3) no more than a year after the entry of the judgement or order or the date of the proceeding
af. Rogers v. Hartford Life & Acc. Ins. Co.
i. Rogers v. Hartford: Rogers serves insurance companies, one with cert. mail and other through cert. agent (waived service). No response, hearing for damages (not sum certain) & entry of default judgment. FRCP 4(e) allows using state law in the state where the court is located…”plan” argues that because they had certified agent for service, they aren’t “person outside the state” so judgment is void (60(b)(4))
1. “Erie guess” - remains an alternative method under state law, so cert. Fail was okay
2. They then argue excusable neglect (60(b)(1)) but they got it mixed up in theri office due to their own mistakes, not excusable…
ii. Rogers had long term disability benefits
iii. Those benefits were denied
iv. Sues against the benefits provider and the party that services the plan
v. Hartford executed a waiver of service, but did not participate in the action
vi. The other party was served, and never responded
vii. So Rogers files this suit to enforce the benefits, and neither party shows up after being served
viii. Rogers shows the clerk that both parties were properly served and did not answer with a pleading
ix. The clerk therefore must enter a default
x. Clerk didn’t enter a default judgement because Rogers wasn’t looking for a sum certain amount
xi. Both Ds look to set aside the default entered by the court
xii. Hartford has two arguments:
1. Default should be set aside because they didn’t get notice of the default hearing
a. They claim they were entitled to notice because they claim they made an appearance
i. Only parties that make an appearance are entitled to notice
b. But did they really make an appearance?
c. Hartford’s argument is that because they responded to the service, since their agent waived the service, that constitutes an appearance and entitles them to notice
d. The court says no
e. They never filed an answer to the complaint
f. Waiving service, accepting service, is not responding to the complaint
g. So what is the standard of making an appearance?
h. Appearance is not a technical thing
i. It’s that in response to the complaint, you have indicated to the P that you intend to defend
j. Standard for appearance in connection of Rule 55 - Clear indication that D intends to pursue a defense and must be responsive to the formal action filed by the P
k. So waiver of service is not responsive to the complaint; neither would acceptance
2. They weren’t properly served
xiii. The Plan has a similar argument, and the court rejects it
xiv. Isn’t the court very likely worried that if they say ok, this would incentivize big companies to be irresponsible?
xv. Read Rule 41 - don’t blow by it
1. Be comfortable with it
15. Motion for Judgment as a Matter of Law
a. Judgement as a matter of law Rule 50: differs from rule 56 in timing and types of evidence used, otherwise operates similarly.
i. Intervenes at 3 potential spots in trial - after plaintiff’s case, after defendant’s case, or in post-trial motions
ii. (a)(1): applies to jury trials: if reasonable jury would not have sufficient evidentiary bases to find for party on that issue
1. ONLY if a party has been fully heard on the issue
2. (A) court may resolve issue against the party
3. (B) (if (A) defeats a claim) grant a motion for judgment as a matter of law against the party on claim/defense that can only be maintained or defeated with favorable finding on that issue
iii. (a)(2) any time before submitted to jury
iv. (b) if cout does not grant movant may file new motion within 28 days of entry of judgment & may request new trial under R59, and court may:
1. (1) allow judgment on the verdict, if the jury returned one;
2. (2) order new trial; or
3. (3) direct the entry of judgment as a matter of law
v. (c)(1) if court grants renewed motion, must also conditionally rule on any motion for new trial by determining whether a new trial should be granted if the judgment is later vacated or reversed, and must state grounds
vi. (c)(2) conditionally granting new trial does not affect finality of judgment; if reversed, the new trial must proceed unless the appellate court orders otherwise. If conditionally denied, appellee may assert error in denial; if judgment reversed, case must proceed as appellate court orders
vii. (c)(3) if the court denied motion for judgment as a matter of law, the prevailing party may, as appellee, assert grounds entitling it to new trial should the appellate court conclude the trial court erred in denying the motion. If reversed, appellate court may order a new trial, direct the trial court to determine whether a new trial should be granted, or direct the entry of judgment
viii. Note: these rules help guarantee the right to a reasonable factfinder, operating as a substantive right in many ways…
ix. Some terminology: while in Fed court called judgment as a matter of law, often referred to as “nonsuit” if granted pre-verdict, or judgment notwithstanding verdict (JNOV)
b. Litigation line
i. Starts with a complaint and service/waiver of the complaint
1. Initial pleading and service of that pleading
ii. Followed by a responsive pleading or a motion under 12(b) to dismiss
1. PJ
2. SMJ
3. Venue
4. Improper service
5. Failure to state a claim
iii. Discovery
1. We haven’t studied discovery, but have alluded to it
2. Exchange of information between parties
iv. Summary judgment
1. If granted, a final judgment is entered and case is over
2. If only partial, then proceeds
3. Or it is not given
v. Then we go to trial
1. Rules of evidence
2. Trial advocacy
vi. After the trial, a final judgment is entered
1. Once a final judgement is entered, it is binding
2. Unless appealed
3. Also claim preclusion/issue preclusion
vii. A case can be appealed
viii. Voluntary dismissals can pop up anytime throughout the line
c. A trial has seven steps, which occur after the litigation line up to summary judgement
i. Selection of jury
1. Opening statements
ii. P’s presentation of evidence (P’s case)
iii. D’s presentation of evidence (D’s case)
iv. Closing arguments
v. Submit the case to jury
vi. Jury’s verdict
vii. Entry of a final judgement
d. Topic of today is Rule 50, motion for judgement
i. What is it?
ii. A party moves for judgement on the premise that the opposing party has failed to establish a claim or defense
iii. Three places where this could occur
1. After the P’s statement of their case, the D might file - this is called a nonsuit
2. After the close of the D’s case, either party can file - a motion for a directed verdict
3. After the jury’s verdict, parties can renew a file for a previously filed motion for judgement (or Rule 59 motion for new trial)
a. Have to have filed a motion before
iv. If a party has been heard, then the opposing party can file a motion
v. Can also get a partial motion, similar to SJ
vi. This isn’t a preponderance of evidence situation
vii. No reasonable juror standard is what we apply - same one we apply with SJ
viii. Court will rule in favor only if no reasonable juror could find for the nonmoving party
ix. The main difference between SJ and motion for judgement is timing
1. SJ is before trial starts
2. Motion for judgment is once trial has commenced
x. One other difference though
1. The type of evidence used at the stages is different
xi. Otherwise, asking the same question - could a reasonable juror find for the nonmoving party
xii. Is there a genuine issue of material fact?
xiii. A motion for judgement as a matter of law may be made at any point before the case is submitted to a jury
xiv. Can also refile after the jury decision if you file before it gets to the jury also
xv. A motion for judgement operates exactly the same was as SJ, under same standard, but different timing and different evidence
xvi. A motion for judgement (always called a motion for judgement in federal court) can be filed at anypoint after a party has been heard and before the jury hears the case, and if it has been filed it can then be refilled after the jury verdict
xvii. Concern wit the 7th amendment
1. Gives people the right to jury trial most of the time
2. The concern is if you allow a post verdict judgement, you are actually divesting a person the right to a jury trial
3. If you are going to undue that, you take away the right for juror to decide on the issue
4. The way around:
a. The motion was technically filed before the jury did anything
b. This is a way to take away from juries before they establish anything
e. Honaker v. Smith
i. Honaker v. Smith: house was supposedly intentionally burned down - blames mayor/fire chief Smith who had previously threatened that he would “burn him out” if he didn’t get out of town; NOT the first house to burn under suspicious circumstances...Defendant granted SJ as to counts 2-4 and jury returns verdict for Plaintiff on count I - judge orders JNOV to count I. Counts I and IV are appealed:
1. Count I is § 1983 claim that the Mayor intentionally started the fire and then failed to use best efforts to save it as fire chief
a. For these claims, must prove he was acting in “official capacity” (under color of state law). Not so likely he started fire “as the mayor” if he did start the fire at all...Evidence also all points to that he exercised full efforts in extinguishing the blaze and it would not have been safe for him to enter the house. Expert inspector corroborates they did everything they could. (SO: Mayor could not be under color of state law. Fire chief WAS under color of state law but insufficient evidence to prove anything was insufficient)
b. Proper JNOV @ trial
2. Count IV: IIED (preponderance of the evidence standard)
a. Extreme & outrageous - certainly would be extreme and outrageous (definitely “might have” burned it down - seems a stretch but trying to be generous & warn trial court not to extend nonsuits too easily)
b. Severity - so outrageous, if he did it, that it is fairly certain to be severe.
c. Really, cautioning the district judge to not be liberal in granting 50(a) motions - better to send to jury when there’s a chance.
ii. Honaker makes a lot of noise
iii. His yard is a mess
iv. He's a bad neighbor
v. Works late at night
vi. Property is an eye sore
vii. Has problems with city council
viii. Claims the mayor threatened to burn him out
ix. Another person in the city had been getting lots of complaints also, and that persons’ house burned down under suspicious circumstances
x. Honaker’s house burns down in the middle of night
xi. Fire department comes
xii. Smith not only mayor, but also fire chief
xiii. Takes a while to stop fire, house burns down
xiv. Files lawsuit in federal court, sues mayor and some other people
xv. Four counts filed
1. Two and three is for a conspiracy with another council member
2. Court grants a motion for judgment on those and Honaker doesn’t appeal
3. These don't really matter
xvi. Two claims he does seek review of are count I and count IV
1. Count IV is a state law claim
2. Supplemental jurisdiction
3. IIED claim
4. Basically same facts as Count I
5. Count I is a federal claim - section 1983 claim
6. Created by federal law
7. Creates a cause of action on behalf of any person who is being denied their rights under color of state law
8. Count I has two parts
a. Constitutional rights violated for setting the fire
b. Second part has to do with not stopping the fire quick enough
xvii. Honaker has to prove that Smith had to act under color of state law for count I, and under color of state law burned the house down
xviii. Also with respect to stopping the fire, that under the color of state law failed to stop the fire quick enough
xix. We go to trial, get passed SJ stage
xx. What occurs during the trial in terms of motions for judgement?
xxi. Smith files a motion for judgement on all counts after P made his claims
xxii. He wins on counts II and III
xxiii. With respect to count I, they put aside until after the verdict - so it goes to the jury
xxiv. Count IV, they say there’s not enough evidence for the count and set aside - doesn’t go to the jury
xxv. Court of appeals affirms the count I claim, but reversed the count IV claim
xxvi. Why does it affirm as to Smith setting the count I?
xxvii. As to Smith setting the fire, they say he might have started the fire but they don't’ know if he acted as a state actor when doing it - not part of his official duties
xxviii. There’s no evidence that this was an official act by the mayor
xxix. What about putting out the fire under color of state law?
xxx. This was satisfied, because he was acting as fire chief so he was acting under his duties of state law
xxxi. That one they’re good to go, but there was not enough factual evidence that he didn’t act reasonably and whatever the standards are to put out the fire
xxxii. So counts I, II, and III are now out
xxxiii. What about count IV?
xxxiv. The court looks at the IIED claim
xxxv. It applies Illinois law (Erie problem)
xxxvi. The court concludes that an Illinois law would conclude is the type of outrageous conduct that could cause IIED
xxxvii. Ides has a little bit of a problem with this though (not about how they apply the law, just about the decision)
xxxviii. Ides thinks they are lowering the more likely than not standard, they are saying it’s sufficient that Smith might have started the fire
xxxix. But Ides doesn’t think a juror would convict on that
xl. Might have done it is more similar to plausible - so Ides thinks they made a mistake here
f. Weisgram v. Marley Co.
i. Weisgram v. Marley: note - if appellant never raised motion for judgment or new trial, they can’t on appeal (appellee can)
1. Issue over defective baseboard heater; 50(a) motions made multiple times, and jury finds for plaintiff. JNOV denied.
2. Appeal because the testimony was unreliable and JNOV should have been granted; appellate court exercises improper testimony then directs verdict against plaintiff.
a. Had a fair opportunity to present his “best case” @ trial and failed to do so!
3. Should appellate court have remanded for district court to decide on a new trial?
a. 50(e) allows the appellee to assert right for a new trial if reversed. But, court may also direct entry of judgment (or order new trial itself)
b. Usually, you should send back, but if a fair opportunity has been squandered & there really is not actual case, can direct verdict on their own…
ii. Could case to read, but the rule that comes out of it is pretty simple and incorporated into Rule 50
iii. When a court of appeals is reviewing a DC decision, it can either reverse and send back or make the decision themselves
iv. The court of appeals and the DC are applying the same standard
v. The better practice is to send back to DC, but in some circumstances the court of appeals can send back
16. Motion for a New Trial
a. Rule 59 New Trial/Amending Judgment:
i. (a) In general:
1. (1) grounds: may, on motion, grant new trial on all or some issues, to any party
a. (A) after jury trial, for any reason for which a new trial has heretofore been granted.
b. (B) after non-jury trial, for any reason rehearing heretofore has been granted
i. These are for prejudicial error; harmful errors that may affect outcome.
ii. Ex: jury selection, evidentiary ruling, jury instruction errors; verdict against weight of evidence; excessive/inadequate verdict; misconduct (judge, jury, attorneys, parties, witnesses); newly discovered evidence.
2. (2) after non jury trial, court may, on motion for new trial, open judgment if one has been entered, take additional testimony, amend findings of fact and conclusions of law, or make new ones, and direct entry of new judgment
ii. (b) Motion for new trial must be filed no later than 28 days after entry of judgment
iii. (c) When based on affidavits, must be filed with motion. Opposing party then has 14 days to file opposing affidavits (after service)
iv. (d) Sua sponte: court, on its own, for different reasons (must specify why, within 28 days after entry of judgment); must give reasonable notice and opportunity to be heard.
v. (e) motion to alter or amend must be filed no later than 28 days after entry of judgment.
b. Motion for judgment as a matter of law is asking the same question as SJ
c. Same idea - no point in jury looking at this, because no reasonable jury would not rule in my favor
d. Once a party has been completely heard, the opposing party can file a motion for judgement as a matter of law
e. The timing is important
f. Have to file a motion for judgement before it goes to jury
g. If you don’t do that, you can’t file for a motion for judgement post jury verdict
h. The reasonable jury standard is the same as SJ, and includes the standard of burden of proof
i. What you are saying - no reasonable jury could rule for the opposing party based on the standard of burden of proof
j. So basically wouldn't meet the standard of preponderance of evidence, clear and convincing evidence, etc…
k. Rule 50 motion is usually brought with a Rule 59 motion for a new trial
l. If a party prevails on their motion for judgement, and the other party appeals, the party who appeals says if the appellate court is going to reverse the motion, they should grant a new trial (Rule 59)
m. Motion for a new trial - Rule 59
i. Commonly accompanies a Rule 50 motion
ii. Can file a motion for a new trial even if you haven’t filed a Rule 50 motion
iii. On page 1029, there is a list (not dispositive) on reasons why you would request a new trial
iv. Same basic idea applies to non-jury trials
v. Also familiarize myself with Rule 52
vi. The Court seems to be able to grant a new trial without notice to the parties
vii. The better/typical practice is to let parties know you are considering a new trial and let them have the opportunity to respond
n. Tesser v. Board of Ed.
i. Tesser: assistant principal trying for principal position - superintendent originally was on her side but @ “level 1” she alleges parents are anti-semitic, causing superintenddant to doubt her abilitites to deal with them when she has outburst and says she’s “going to get them”. She still makes it through to level 2, but the superintendent doesn’t pass her along to level 3.
1. She had hired attorney before he decided, and superintendent did “not agree” with her decision to do that
2. She gets reassigned, files a complaint, has an outburst, and threatened to be thrown out if she doesn’t get help.
3. She takes a leave of absence, but keeps working elsewhere; they involuntarily “resign” her.
a. Jury finds for the defendant, no discirmination and no retaliation.
b. She files R50 and R59 motions (JNOV & New Trial)
4. Rule 50: requires: 1) complete absence of supporting evidence for verdict that jury’s finding was result of surmise/conjecture 2) overwhelming evidence in favor of movant; reasonable person could not rule against (really a reasonable juror standard)
5. She got the same office as the previous asst. and the same duties - no retaliation here if true.
a. So much of this case relies on credibility, and the court is hesitant to second-guess the jury findings of credibility and tell them who to believe...There was plenty of evidence to go either way.
6. Rule 59: prejudicial error? Standard here is more lenient, can weigh the evidence - no light most favorable to nonmoving party considerations….
a. Given weight of evidence, might the result have been different?
i. Sufficiency
1. Evidence is sufficient (see R50 analysis)
ii. Trial errors:
1. Tax return relevant to potential damages
2. Order of witnesses - she could have asked to take the stand after if she cared so much.
3. Opposing counsel misleading: judge used careful instructions to abate their misstep.
iii. Jury deliberations
1. 2 horus - not long, but no requirement and does not mean anything in particular
7. Takewaywas: Rule 59 standard not as strict as rule 50. 59 gives a lot of discretion to a person overseeing a trial.
a. Some injustice, something went wrong - more of a “feeling”
b. Safety valve allowing court to grant new trial when there is a strong sense of injustice.
ii. Combo of Rule 50 and 59 motions
iii. Very typical example
iv. Feel that her federal and state constitutional rights have been violated
v. Process for hiring the person:
vi. Regulation that requires them to follow three step process
vii. Start at Level 1
viii. What upsets Tesser here?
ix. She thinks the parents that are voting are being anti-semetic
x. She raises those problems with the superintendent
xi. She gets to Level 2 though
xii. She hires an attorney, superintendent says that probably wasn’t such a great idea
xiii. Superintendent doesn’t pass her name on to the school board for Level 3 vote
xiv. She files this lawsuit
xv. What are her claims?
xvi. She is claiming a Title VII civil rights violation and NY human rights code
xvii. Let's just focus on federal, because they are pretty parallel
xviii. Religious claim and retaliatory claim
xix. What does she have to do to show a claim of religious discrimination?
xx. Have to show that she was treated adversely because she was jewish
xxi. Files Rule 50 motion
1. Judgement was against her
2. She has to prove the no reasonable juror standard
3. The court applies that standard, but Ides thinks they use window shopping to illustrate a higher standard
4. It gets back to the standard though
5. Looks to the 2nd Circuit standard, but that is not our standard
6. We use the no reasonable juror standard
7. 99% of the cases will then go to preponderance of the evidence for looking at a reasonable juror
8. No reasonable juror applying the preponderance of the evidence standard looking at the facts would rule against her
9. The judge examines her evidence
10. Her evidence is that there were members of the committee that thought she was getting special treatment because she was jewish
11. The evidence on the other side is that they thought she was just incapable of doing the job, and also that the superintendent let two people on to the final round and he thought one of them was jewish
12. He hired her with understanding that she would be nex principal, but after she was hired he did not think she could handle the responsibility of working with the partners
13. Not that she was jewish
14. Parents were only active in the first round, and she got past that round - so even if there were people that were biased, it did not have an impact here
15. Was Weber biased in the second round though because he thought the parents didn’t want someone who was jewish?
16. Probably not, but maybe
17. Either way, a reasonable juror could have believed Weber
18. What about the retaliation claim?
19. Could a reasonable juror have believed she wasn’t retaliated against?
20. The evidence the other side has is that her duties replicate the duties of the person that was hired right before her
21. Miller said she didn’t even know that Tesser filed a complaint
xxii. A pretty standard Rule 50 case
xxiii. Very fact intensive
xxiv. Not really looking at credibility issues
xxv. Says that unless the credibility is so lacking that a reasonable juror couldn’t believe them, the court won't look at the credibility
xxvi. Rule 59
1. Don’t apply a reasonable juror standard
2. Much more lenient
3. Probably because you are not asking for a judgement, just another shot at the trial
4. But still not easy to give a new trial
5. She raises a few issues
6. Sufficiency of the evidence
7. How does the judge deal with this?
8. He references his discussion from the rule 50 motion
9. Wasn’t overwhelming enough
10. Just not against the weight of the evidence, it doesn’t clearly favor a new trial
11. Not going to get into credibility issues
12. Jury deliberations is another area she attacks
13. She thinks the jury didn't deliberate enough
14. If you are challenging jury deliberations on the length of the deliberations, you’re gonna have to show something else that makes the time factor relevant
15. Pretty complicated case - so two hours is surprising
16. But need some more facts
17. Trial errors
18. She says that the order the witnesses were called was an issue
19. She wanted two people to testify first, but they weren’t there first so she had to go first
20. She says that really messed with her testimony because she couldn't rebut them
21. She could have asked for the opportunity to testify again and rebut after the two guys speak
22. Tax returns
23. She thinks they should have been redacted
24. Tax returns are going to show that she is rich, so thinks the jurors will be biased against her
25. The judge said that he instructed the jury what to do with them to not be prejudice, and if there was prejudice it was cured by the instructions
26. Kind of skeptical about that (Ides thinks so to)
27. But not the kind of error that will grant a new trial
28. All trials have little errors
29. Have a heavy burden to show that the errors really affected the outcome
30. Presumption that most of these types of errors are harmless
17. Claim & Issue Preclusion
a. Claim Preclusion:
i. Once the appellate process is exhausted, the case is over. Finality is key to confidence in the judicial system.
ii. Think of the case as facts as they existed @ time of commencement of litigation (unless expanded by consent of parties) & law available to resolve at that time. Once exhausted, those facts are foreclosed in future litigation. CANNOT raise claims or factual issues already decided…
iii. Res Judicata: Claim preclusion
1. Forecloses any claim or cause of action previously litigated between the parties to final judgment, including claims related to it that should have been included (more typically an issue for failure to litigate a claim that should have been included)
iv. Collateral Estoppel: Issue preclusion.
1. Issues already litigated (fact finding, parts of claim, etc…) are foreclosed from being asserted again (relitigation issue)
a. Note: if a problem on the exam has more than one litigation b/w same parties, always look to preclusion.
v. Requirements:
1. Claim in 2nd litigation must be same claim resolved in first litigation.
a. Efficiency & fairness issues
b. Primary Rights (CA): claim/cause of action identified by primary rights (ex: free from injury to person, integrity of property, integrity of reputation, enforcement of K)
c. Same transaction (most common, very important): arise out of the same transaction/series of - just like joinder. (think of common nucleus, same operative facts; same factual and historical narrative)
d. Same evidence (don’t worry about this): narrow transaction test - inefficient (if same evidence will be used)
2. Judgment in the first must be final, valid, and on the merits.
3. First and second must involve same parties or those who should be treated as same parties (e.g. privity)
4. Remember: claims limited to facts as they exist at the time a case is filed - if a new/same claim arises out of new facts after time of filing, it should not be barred.
a. Distinguish with stare decisis: not binding, but very powerful!
5. DO HYPO ON PG. 1134, apply each test.
vi. Claim and issue preclusion
vii. This comes at the end of the litigation line
viii. They have to do with cases that go to final judgement, and what the consequences of that final judgement mean for other cases
ix. Very strong assumption of finality
x. The claims arising out of the facts of the final judgment, the facts that pre existed the filing of the lawsuit, are forever foreclosed
xi. As well, any issues decided in the resolution of the claims arising out of the facts
xii. What’s the difference between claim and issue preclusion?
xiii. Claim preclusion forecloses the reassertion of any previously litigated rights of action between the parties that have gone to final judgment
1. Rights of action means all ones that were litigated, and ones that should have been litigated
xiv. Issue preclusion forecloses the relitigating of an issue that was raised and decided in the litigation
xv. The example on 1131 is really good
xvi. There are three elements, and only three elements, of claim preclusion; but have to prove all of them
1. Same claim in second proceedings as the first proceeding
2. Has to be a final judgment, had to be valid, and has to be on the merits
3. Parties to the litigation have to be the same parties, or those who should be treated as the same parties
a. So literally the same parties
b. Or they are persons should be treated as the same parties
xvii. Three definitions to same claim
1. Primary rights definition
a. California follows this
b. A claim under this theory is a cause of action, and a cause of action is identified to the reference to the invasion of a primary right
c. Have a right to be free from personal injuries
d. So a cause of action for negligence would be to redress that primary right
e. Cause of action for tort would be to redress that primary right
f. In addition, for issues of preclusion, the primary right has to arise out of the same transaction
g. Primary right is combo of the legal definition, and the facts giving rise the specific cause of action
2. Same transaction test
a. The test followed in federal courts
b. Followed by vast majority of state courts
c. Sounds like and works like compulsory counterclaim test
d. Claim is a set of facts, giving rise to one or more rights of action
e. Not distinct truly from common nucleus test
f. Claim under the same transaction, consists of an operative set of facts giving rise to one or more rights of actions
g. If you file a claim, and you don’t file all rights of action, they are exhausted; this was your one chance
3. Same evidence definition
a. Few states doing this, few cases on it
b. Stricter transaction test
4. Really need to know primary rights and same transaction tests, but should know of same evidence definition
xviii. Preclusion often happens when the first and second case were filed in different legal systems
1. Could be different states
2. Gets into erie situations
xix. Three models for determining if the claims are the same
1. Transactional model - federal courts and most state courts
a. Restatement of judgements is not the law, but provides a model for this test
b. Porn case is a great example of the transactional model test
2. Primary rights definition - what California applies
a. Not very common, weird that California does it
xx. Porn v. Nat’l Grange Mutual Ins. Co.
1. Porn v. National Grange: Porn in a car accident, seeks underinsured motorist coverage because the other driver’s insurance maxed out. National Grange refused; Porn sues for breach of K & wins $255K. Then, sues again for bad faith!
a. Same parties
b. Is the bad faith claim the same as the breach of K claim?
i. Same transaction test;
1. Whether facts are related in time, space, origin, or motivation (same transaction)
a. Substantially from the save events; are facts closely related? Yes - same occurrence (failure to pay; accident gave rise to it all) - seeks redress for essentially the same basic wrong; much of the same evidence/facts involved.
2. Whether the cases would form a convenient trial unit (trial convenience)
a. Testoimny & exhibits will be largely the same, evidence would overlap substantially - pragmatic examination of convenience, would one expect this to be together? (CNOF)
3. Whether such unit conforms to the parties’ expectations
a. Bringing the claims together is more conducive to settlement; also, Porn sent a letter saying he’d sue for both and knew the facts - both parties would reasonably have expected this
ii. Exception based on equity? “Unusual hardship”? The court denies, and even suggests that exception doesn’t really exist.
2. Two cases filed
3. Porn vs. Grange 1 and Porn vs. Grange 2
4. Case 1 is a diversity case filed in federal court
a. What's the claim?
b. Breach of contract claim
c. Porn gets into an accident, the person who was to pay him couldn’t pay the whole thing
d. Porn had in his contract an underinsured clause that if the person who hit him didn’t have the funds to pay, the insurance company would pay
e. Insurance company says they won’t pay
f. Porn sues Grange, wins, and there was a judgement in favor of him
g. Nothing to indicate that the judgment was not valid
h. Addressed the breach of contract claims
i. So he gets a final judgment on the merits, and P prevails
j. Grange pays him
5. Case 2
a. Porn files three claims
i. Intentional and negligent infliction of emotional distress
ii. Not only breach of contract, but failed to settle - implied covenant of good faith
iii. Two statutory causes of action
b. These are the same parties, Porn and Grange (do this step even if it is obvious)
c. Is the claim in the second suit the same as the first suit?
d. The court goes to the Restatement Second, and goes with what they say constitutes the same claim
e. Most federal courts follow same transaction test, and follow the Restatement Second for same claim definition
f. There are three factors they look at here
i. Facts are connected in relation of time, space, origin, or motivation
1. Basically, did the facts in the second case arise out of the facts of the first case
2. If it meets this specific criteria, it satisfies the same transaction test
3. Just the things that you would think about in the same transaction test
ii. The facts of both cases meet this standard here
g. Porn would have to show in the first case a judge that there was an accident, that the other driver was uninsured, that she caused the accident, that Porn has a contract, and that Granger refused to pay
h. In the second case, Porn would have to show bad faith on Granger’s side, would have to show the IIED/Negligent elements, and whatever he needs to satisfy the state law claims
i. So there are a core set of facts, and then there are some other facts
j. Porn says that the first case focused on the core facts, second case on the other facts - so they are different
k. The court disagrees with Porn here
l. Would be fair to say that Porn should have brought the claims together in the first suit
6. Court is saying the similarities are substantially more similar than the differences
7. There is a common nucleus of facts, and there are various causes of actions that would be expected to be brought together
xxi. L.A. Branch NAACP v. LAUSD
1. LA NAACP v. LAUSD:
a. Background:
i. De facto segregation: circumstances that result in segregation
ii. De Jure segregation: racial segregation intentionally and by policy
1. Important distinction, 14th Amendment only protects against De Jure
iii. Proposition 1 eliminated the power of state court to order pupil reassignment & transportation unless the Federal Court could (De Jure)
b. Case 1: Crawford in LA superior court, class action representing all balck & Hispanic students in LAUSD attending school from 1963-1969
i. Trial court finds both De Jure and De Facto segregation; on appeal, court says either way CA requires reasonable steps - because trial court found De Jure, prop 1 does not bar bussing plan.
1. Appeal then says no De Jure, orders new plan
ii. Final, Valid, on the merits judgment finally in 1983 (limited in time up to 1969, however)
c. Case 2: NAACP sues on behalf of its members, children, and black children in LAUSD. Filed in 1981 while Crawford was still pending (but Crawford went to judgment first, so it still applies); challenging all the way back to school’s inception.
i. Same parties? LAUSD & the board of education are de facto same party. Plaintiffs are kind of a different class; the 9th circuit makes a bad call here and follows “virtual representation” which is not great.
ii. Was Crawford the same?
1. § 1738 Full Faith & Credit statute requires deferral to judgment of state court - thus, must apply the law the original case’s court would apply. CA = Primary Rights
2. NAACP argues Crawford only addressed de facto segregation; court says no, they raised both - look at record, findings & conclusions
a. Also, primary rights here are not different just because there are two causes of action - the right to equal opportunity for education.
i. (primary rights really depends on how you frame the case, could have gone the other way)
3. Time frame issue: claim is limited to facts as they exist at the time the case was filed, but here they agree to extend these facts to 1969, so thus res judicata only applies to claims up to May 2, 1969; all claims after may be litigated!
2. Civil rights class action case
3. Basic civil rights constitutional law
a. De facto vs. de jure discirmination/segregation
b. De facto is a system that kind of just happens, no one does it on purpose
i. Based on fact
c. Federal constitution, 14th amendment, creates a claim only if the separation is by design
i. Have to establish intent
d. De jure segregation requires intent
4. Can a state constitution provide a cause of action for de facto segregation
5. The answer is yes
6. Under Cali law, right to be free from both de facto and de jure segregation
7. So don’t need to prove intent for this
8. Two cases
9. Crawford & NAACP case
10. Have to seperate them out
11. Crawford
a. Crawford representing class of black and hispanic students in LA county
b. Suing school board of education
12. LA Branch NAACP
a. Representing its members and black students and their parents who reside in LA county
b. Suing school district, not board
13. So there is a same parties issue
a. Is school board same as school district?
b. Yes they are
c. But what about the Ps?
d. The court acts as if they are
14. Timeline
a. Initial suit Crawford case filed in august 1963
b. Normal rule is that the facts of a case have a certain timeframe
c. Whatever happened before leading up to the date the case is filed
d. The parties here stipulated that the scope should include up until the end of trial
e. So it had a larger scope
f. But they also made an earlier cutoff date
g. Ides thinks this was a mistake
h. There might be reasons to cut off at when claim was filed
i. In this case, there was a very substantial history of racial discirmination in housing and in school placement that preceded this and it sort of gets erased by making the earlier cutoff
j. In may of 1970 court finds both de facto and de jure discrimination
k. SC affirms only on the basis of de facto
l. The case goes on forever
m. The trial court doesn’t file an order for desegregation until 1978
n. Court order includes bussing
o. In 1979, proposition I is passed
p. Prohibits state courts from requiring bussing without a showing of de jure discirmiantion
q. So unless there is a 14th amendment violation, can’t order mandatory busing
r. 1980 superior court denies the school bus application for a new order
s. Court says we found de jure dsicrimiantion
t. That order appealed, court of appeals reverses says there wasn’t de jure discirmiantion
u. SC refuses to hear
v. So order is reversed and submitted - no bussing
w. NAACP files it’s lawsuit in federal court saying discirmination
x. This was filed while the other lawsuit was winding down
15. So the issue raised is whether Ps in the NAACP case are bound by the judgement in the Crawford case
16. Assume for the moment they are the same parties
17. The question is whether it is the same claim
18. It is intersystem preclusion because the first case was filed in state court system and second in federal court
19. NAACP argues that this is not the same claim
20. And the court of appeals disagrees
21. How does the court do this?
22. First have to decide what law of preclusion applies
23. First case was LA superior court, so was a primary rights preclusion
24. Look to 1738, federal court should honor the judgements of state court
25. So federal court applies primary rights
26. NAACP says first case was about de facto
27. Court says that's wrong it was about both
28. 14th amendment was raised as an issue in the first case
29. It was definitely part of the first case, even if it disappears
30. Also discrimiantion is discirmiantion whether it is de facto or de jure
31. So it is the same primary right
32. What if this was a same transaction test?
33. Still the same transaction
34. Probably easier to satisfy there
35. Primary rights test is really obvious at one level, but not obvious once you get under the skin
36. You can make some good arguments here that it is not the same primary right, even though they lose
xxii. Problem 13-3
xxiii. Note on Intersystem Preclusion: Full Faith & Credit (clause, statute)
1. State-State: if case 1 is in one state and case 2 in another, FF&C clause requires C1 state law
2. State-Fed: if case 1 is in state and case 2 in fed court, FF&C statue requis fed court to apply state law
3. Fed-State: in case 1 fed and case 2 state, Fed law always applies (supremacy) unless based on diversity, then will borrow the law of the state that fed court sits (avoid Erie issue)
4. Intersystem preclusion
a. Example
i. Both cases filed in the same system
ii. Then it's going to be easy
b. But very often, the second case is filed in a different judicial system
c. Basic rule:
i. First court going to final judgement controls the scope of claim and issue preclusion
d. From one state to another state
i. Full faith and credit clause requires the second state to apply the laws of claim and issue preclusion of the first state
e. From a state court to federal court
i. The federal court has to apply the law that the state would apply
ii. Full faith and credit clause doesn’t apply
iii. But statute 1738 does
1. Last paragraph of the statute basically says that federal courts must give full faith and credit to state court decisions
f. Federal court to state court
i. Same rule
ii. State court must apply the rule of preclusion the federal court would apply
iii. Premised on the supremacy clause
iv. If the first question is a federal question case, the federal court applies the same transaction test
v. But what if it is a diversity case?
vi. Then there might be an erie question
vii. If diversity, the federal court might apply the state court rule
viii. Semtek case
1. If federal court is in diversity, the federal court will borrow state law of preclusion
2. Second state will apply federal law of preclusion, but federal law will borrow the law of the state in which it sits
g. Basically, the second court applies the rule of the first court
h. The first court to judgement holds scope of preclusion
i. Second court applies law that first state would apply
j. State to state, and state to federal
k. Only wrinkle is what it the law of preclusion for federal courts
l. Same transaction test when it is a federal question case
m. If it’s a case in federal court purely on diversity, that federal court would borrow the law of the state in which it sits
xxiv. Final, Valid, On the Merits:

1. Final judgment - all that’s left is to assess costs (not damages) & execute/oversee judgment
a. In fed & some state courts, finality requires a judgment entered on its docket (formal list of all procedures)
b. Appeals do not affect finality unless reversed (if); EXCEPT in CA or VA, where wait until appellate process complete
2. Second step of the claim preclusion analysis
3. Assume we’ve done same claim, transaction test and primary rights test
4. The next aspect/second step is that there has to be a final, valid, and on the merits judgment
5. Final is easy
a. A judgment is final when the trial court has definitely ruled on it and all that remains is for the court to assess costs
b. Case has been decided
c. All that is left is enforcing the judgment
d. In federal court, the judgment is final when the court puts it on its official record/docket - very easy
e. The majority rule
i. The fact that an appeal might be filed does not impact the finality of a decision
ii. Even though judgment might get reversed, doesn’t matter
f. Minority rule
i. California is one of them
ii. Don’t treat a judgment as final into appellate process is over
xxv. Federated Dept. Stores, Inc. v. Moitie
1. Moitie: plaintiffs (incl. Moitie & Brown) vs. Federated; Antitrust claim under § 4 Clayton Act. Plaintiffs lose case 1 (filed in state court, removed to federal court - federal rules of preclusion because not based on where filed, based on where it was decided)
a. Case was dismissed; 5/7 appeal, supreme court decides (in another case) that purchasers can be injured in § 4 Clayton Act (inconsistent with first case here)
i. Moitie & Brown do not appeal, instead they file another suit in state court (typically need notice of appeal within 10 days)
1. Removed again; defendants raise claim preclusion/issue preclusion; dismissed
a. 9th circuit tries to raise equitable exception to res judicata because the other case would change the outcome
b. The Supreme Court disagrees - NO exception. Once final, unless you attack the judgment (appeal), it is final - there is virtually no exception.
i. Collateral attack: attack on a judgment in a separate proceeding
ii. Direct attack: motions, appeals, within same proceeding to attack the judgment
2. A bunch of Ps
3. 5 appeal the decision
4. Two don’t
5. The 5 named Ps who appeal get the benefit
6. The case gets remanded
7. The two that don’t try and refile
8. Are they barred by claim preclusion?
9. Not fair to allow the other 5 to proceed on the merits, and not allow the other two
10. The SC says no, they are precluded by claim preclusion
11. No equitable parts taken into consideration
12. The equitable part is already taken into consideration in the doctrine in a way
13. No exceptions to claim preclusion based on fairness
14. Established a very strong, almost irrebutable presumption, if the elements of claim preclusion are satisfied
15. Theoretically possible, but Ides can’t think of any cases
16. If all the elements of claim preclusion are satisfied, there is an almost irrebuttable presumption of fairness
xxvi. Remember: trial convenience & party exceptions (Porn) for the same transaction test: fairness & efficiency are built into this test; because equity is built in, there shouldn’t be any equitable exceptions!
xxvii. Validity: judgment must be valid. This is presumed!
1. How might it be invalid?
a. Lack of SMJ (rare/difficult)
b. Lack of PJ (if you appeared, you waived)
c. Lack of notice
d. Fraud/Misrepresentation/Duress/Mistake
2. Largely measured by things we have already covered
3. Notice, opportunity to be heard, PJ, to some extent SMJ
4. 60(b) type of arguments
5. If you can show fraud, that would be another way of showing it was invalid
xxviii. On the Merits: every final judgment in favor of the plaintiff is on the merits.
1. In favor of defendant, is not on the merits if:
a. Dismissal for lack of PJ, improper venue, or nonjoinder/misjoinder
b. When plaintiff agrees/elects to nonsuit or voluntary dismissal without prejudice or court directs dismissal without prejudice
c. If statute or rule of court says judgment is presumed to be without prejudice (does not operate as bar) - unless court specifies otherwise - and court does not specify otherwise
d. If dismissed for prematurity/failure to satisfy precondition (filed too soon)
i. Basically, procedural dismissals are not on the merits if in favor of the defendant.
2. Super easy if the P prevails
3. Meaning the P procures a final judgment
4. There is no judgment for the P that is not on the merits
5. It doesn’t mean every victory on the way is on the merits, just the final judgment is on the merits in regards to the P
6. A little harder when talking about a D’s victory
7. If a judgment is entered on procedural grounds, it is not on the merits - it’s on procedural grounds
8. Restatement quoted on the book here - nails it perfectly, need to read it and be comfortable with it
9. Did the D prevail on a procedural issue, or something that had to do with the substantive claim?
xxix. Taylor v. Sturgell - Same Parties
1. Taylor v. Sturgell: principle one is not bound by judgment in personam unless designated party or made party by service of process.
a. First case: Herrick v. FAA
i. Antique military plane, Herrick attempting to restore and request information via FOIA; they deny on the basis of trade secrets even though Fairchild (manufacturer) had previously sent a letter authorizing disclosure. Fairchild now says no.
ii. Court says they “restored” trade secret status by refusing the requests (though the letter had originally stripped it).
b. Second case: 
i. Taylor requests the same documents & uses the same lawyer (was friends with Herrick) - when they ignore the request, Taylor files suit, raising two issues that were not properly addressed in the first:
1. Can trade secrets be restored?
2. If so, can they be restored after the information is requested?
c. Is Taylor bound by judgment against Herrick? District court argues for “virtual representation” because same interests, adequately represented (10-step approach on pg. 1167)
i. The Supreme Court rejects this - VERY strong presumption that only the parties to the first case are bound, with 6 specific exceptions:
1. Person who agrees to be bound
2. Pre-exisitng “substantive legal relationship” (privity; property succession, bailee & bailor, etc…)
3. Adequately represented (class action, trustees, guardians, fiduciaries) - virtual representation is trying to expand this exception
a. Special procedures in the first case to protect non-party interests or understanding acting in a representative capacity; aligned interest; notice of original suit
4. “Assumed control” over litigation in prior suit (the party named in the first suit was acting as agent)
5. Relitigating through a proxy (forward-looking version of #4)
6. Special statutory scheme that may foreclose further litigation (e.g., only on behalf of the public at large, binding on “all the world”)
ii. Defendants will need to prove they fit an exception, there is a presumption they are not bound; the party should get their day in court. Thus, the burden is on the defendant to prove.
iii. Per Ides, “seat of pants” thing (virtual representation), thus SCOTUS rejects.
iv. Rejected because: general fundamental rule nonparty is not bound; limitations of adequate representation; keep preclusion a “crisp rule with sharp corners”
1. Court does remand on the question of proxy - certainly a bit suspicious and will need a finding there. Otherwise, no exceptions fit.
2. Same parties are those that should be treated as such
3. Same parties is easy
4. Ginsburg does a pretty good job of making it clear which parties should be treated as such
5. Two cases
6. First case
a. Herrick vs. sturgell
b. Seeking the same records as the Taylor case
c. Herrick is an airplane aficionado - likes to rebuild antique aircrafts
d. Wanted some files on his old airplane
e. Reached out on the FOIA to obtain the information
f. His request was rejected
g. He filed a lawsuit saying he was entitled to the information
h. The FAA had the info
i. FAA cites being able to protect trade secrets as reason for not disclosing the information
j. Herrick doesn’t buy that
k. Fairchild says in letter they waive the trade secret objection, if someone wants info to rebuild one of their aircrafts they should be able to ge it
l. Herrick brings that up
m. Court rejects the letter
n. FAA went to Fairchild and said do you really rescind this, and they said no we don’t recind anymore
o. Court of Appeals affirms
p. A couple questions that got overlooked
i. That the DC assumed that trade secret protection could be restored to items that had previously lost their trade secret status
ii. Can you rescind a waiver, and can you recind it in response to request
7. Second case
a. Taylor is Herrick’s friend, but don’t have any legal relationship
b. Both hobbyist
c. Taylor had some lawyer as Herrick
d. Taylor raised the two issues that weren't answered in the first case
e. Taylor and Herrick were going to work on Herrick’s plane together
f. This lawsuit seeks the exact same information as Herrick’s case
g. Taylor doesn’t hear back after filing FOIA claim
h. Files lawsuit
i. DC bars the claim on grounds of claim preclusion, saying Taylor was virtually represented in the first suit
j. What does virtual representation mean?
k. Anyone who seeks the documents that Herrick was looking for is bound by the judgment of Herrick case because they were virtually represented
l. What is the key principal on which the SC builds this case?
m. Probably Hansberry case
n. A person who is not made a party to a case cannot be bound by the judgment
o. One is not bound by a judgment in personam in a litigation in which he is not designated a party or in which he has not been made a party by service of process
p. Ginsburg explains six exceptions
q. Ides calls them circumstances not exceptions
r. Circumstances when a party that is not a party should be treated as a party
s. #1 - Non party has agreed to be bound
i. A form of voluntary waiver
ii. Waived any objection
iii. Could they waive the objection before the lawsuit? Maybe through a contract?
iv. Yes
v. You just have to knowingly waive your rights
vi. How do you identify this?
vii. The nonparty has entered an agreement to be bound
t. #2 - Pre Existing substantive relationship
i. Bailor and bailee, assignor and assignee
ii. There is something about the legal relationship that they are in, in which one or both of them are responsible for the actions of the other
iii. This is classic privity
iv. Just know that there are special legal relationships where a non party may be able to benefit or be burdened by action taken by another party
u. #3 - True representative suits
i. Class action
ii. Insurance company suing on behalf of the injured
iii. Trust relationship
v. Skipping 4 and 5
w. #6 - statutory exceptions
i. In rem proceedings
ii. Situations where Congress or state legislature has created an exception where the whole world is bound
iii. Bankruptcy and probate
x. #4 and #5
i. Control and agency
ii. People get tripped up with this
iii. Control is in the first lawsuit, a non party controlled the lawsuit
1. The non party was telling the named party what to do
iv. What is agency?
1. Control focuses on the first lawsuit - who was running the show
2. Agency looks at the second lawsuit
3. I was a party to the first lawsuit
4. Am I controlling the second lawsuit?
5. Is Taylor basically just an agent for Herrick
6. Agency when a person from the first lawsuit has another person sue on their behalf
y. Court explains the virtual representation party used by the DC
z. SC says we are not making a 7th excepcion for virtual representation
aa. Herrick didn’t know he was representing anyone else, and the court didn’t act as if it was representing anyone else
ab. Only said no in respect to federal courts
ac. Under federal courts, no virtual representation
ad. State courts still free to do so
8. The court remanded the case
9. What happens on remand?
10. Supposed to decide on agency issue
11. The question is Taylor acting as the agent of Herrick
12. Put burden on the party that thinks there is an agency relationship to prove that there is an agency relationship
13. So FAA had the burden
14. They relent because they don’t think they had access to prove that
b. Issue Preclusion (collateral estoppel):
i. Requirements:
1. Same issue
2. Actually litigated
3. Decided and necessary to valid judgment
4. Same parties (or those that should be treated as such) - same as Taylor, with a twist!
a. Not literally the same issue; sufficiently like the issue in the first case that it should be treated as the same
b. Policy plays a role
i. Factual & legal similarity, similarity of claims involved, fairness, policy, efficiency, etc…
ii. Issue preclusion now
iii. Actually litigated
iv. Must have been decided, and necessary to the action
v. Must include the same parties, or those that should have been treated as the same parties, but also with a twist
vi. With claim preclusion, only a person who was a party to the prior case can assert claim preclusion
vii. Issue preclusion can be asserted by a non party
viii. Same issue
1. Is an issue decided in a prior litigation should be treated as the same issue
2. Slightly different then claim preclusion, which asks if it is the same claim
3. Here we ask if should we treat it as the same issue
4. Doesn’t have to be exactly the same facts, and might not be the same law
5. Look for factual and legal similarities, and the closer the tie the more likely to say you should be bound
6. Look at the underlying claims
7. The Fiona example is super simple but it is good
8. Reread the last paragraph on 1182 carefully - good summary
ix. Issue preclusion
x. Have to show here is the issue decided in the first case
xi. And the same issue is at play in the second case
xii. Have to show that the issue was actually litigated in the first case
xiii. Have to show that the issue was actually decided in the first case
xiv. What happens when there are two alternative decisions, either of which can decide?
xv. Neither is binding, unless one or both are affirmed on appeal
xvi. Taylor vs. Sturgell
1. Applies to both issue and claim preclusion
2. About who is bound by a prior judgment
3. Everything they said applies to issue preclusion
4. Only a person who is a party or falls into one of the six categories/exceptions are bound
xvii. Rule of mutuality
1. Applied to both claim and issue preclusion up until bernard case
2. Only a person who is bound by a prior judgment can benefit from it
3. There is a mutuality between being mutually bound and benefited
4. That is the old rule
xviii. We are going to explore the rule of non mutuality
1. Can a person who is not bound, nonetheless be benefited?
xix. The traditional rule, rule of mutuality applies 100% of the time to claim preclusion
xx. The modern rule, the doctrine of non mutuality, only applies in the context of issue preclusion
xxi. Lumpkin v. Jordan
1. Lumpkin v. Jordan: Lumpkin makes comments about homosexuality & scripture; he is on human rights commission in SF and doesn’t back down from the claims (even says they should be killed) - mayor eventually removes him from his position.
a. Lumpkin sues in state court and it’s remanded in Fed; claims he was fired because of religious beliefs (violation of free exercise/speech, § 1983 claim) & also files for FEHA claim (CA) due to being fired for religious beliefs
b. CNOF under Fed Question; Fed. Ct. grants summary judgment for the federal claim because no reasonable juror could rule he was fined for his religion. Exercises § 1367(c) discretion and dismisses FEHA claim without prejudice.
i. He files FEHA again in state court - why not claim preclusion? Because it was dismissed without prejudice! Therefore, not on the merits. Thus, defendant relies on collateral estoppel (issue preclusion)
ii. Is this the same issue? Find the issue in the first case that could help/hurt in the 2nd…
1. Court found in the federal claim that he was fired purely for secular reasons; this issue was necessary to the judgment, and actually litigated
2. (note: first case is pending on appeal, but because the first case was decided in federal court it is considered final even though in CA)
a. Court here makes a boo-boo by applying CA preclusion standard and judgment has to be on the merits for issue preclusion (both wrong) but ultimately judgment is okay. In CA “on the merits” may still allow procedural dismissal, etc...on issues
3. Issue preclusion applies - he already had full & fair opportunity to litigate this issue and lost (Ides thinks fed court should NOT have dismissed this without prejudice, should have taken care of it; abuse of discretion)
2. Lumpkin was appointed by the mayor, who is Jordan, to the Human Rights Commission
3. Lumpkin makes some bad comments about his homosexuality beliefs
4. At first Jordan doesn’t do anything about it and won’t take him down, even though people called for his resignation
5. But then in a TV interview he make some really controversial comments about believing in the Bible, and that the Bible believes homosexuals should be put to death
6. Jordan fires Lumpkin after the interview
7. Lumpkin files a federal and state law claim
8. State law claim is related to him expressing his religious beliefs
9. Federal claim is similar - 1983 claim
10. So he basically has one claim and two rights of action
11. Filed in state court, but D removes it to federal court
12. The court finds on the federal claim that Jordan was fired on secular beliefs, not religious
13. So grants SJ for the Ds
14. But fails to exercise supplemental jurisdiction on the state law claim
15. Lumpkin files in state court then
16. Jordan files for demurrer, saying that the issue is precluded because it was decided in the federal proceeding
17. Would need to show religious discirination for the state claim, and the federal claim already proved there was no discimriantion
18. Lumpkin had appealed the federal decision, which was pending an appeal
19. California should apply the federal rule of issue preclusion because the first court was federal
20. California doesn’t apply issue preclusion until the appellate procedure is done
21. But the court says that even though they wouldn't treat the first decision as final, the federal court does so they will treat it as final
22. Ides has a problem with this case
23. After deciding that they are going to use federal issue preclusion, they then go on to describe California issue preclusion
24. Federal court does not require it to be decided on the merits
25. California does
26. Secondly, California issue preclusion standard is weird
27. Should it be treated as the same issue?
28. Same facts
29. But not exactly the same law
30. Law is different, but conceptually it's the same legal argument
31. Is there anything in the law that suggests they should not be treated as the same issue?
32. Basically, are there any policy arguments?
33. Not really
34. As to the other issues
35. It was clearly decided
xxii. Simple and straightforward case
xxiii. Go over the notes following it
xxiv. Why isn’t it claim preclusion?
xxv. What's the trick here?
xxvi. Same transaction is part of the test, but also need the same claim such that 
xxvii. Let's say the state case is filed, and Jordan goes back to federal court and seeks an injunction against that proceeding
xxviii. Would the federal court issue that injunction?
xxix. Does the state proceeding interfere with the federal court proceeding?
xxx. No
xxxi. The evergreen case itself is complicated and unnecessarily obscure
1. But in the context of issue preclusion, if the use of the issue in the first case leads to an unforeseeable application in the second case, we won’t treat it as the same issue
xxxii. Foreseeability: if a party is surprised by the use of an issue (consequences significantly more severe, context is significantly different) a court will not apply
xxxiii. Actually litigated: a party raised it (or the court did), it was contested (disputed), and & submitted to the court or jury to decide; note, claim preclusion does NOT require this. It is NOT actually litigated if a party admits to something (merely evidentiary)
1. Very simple
2. But have to go through it
3. Is it the same issue?
4. If yes, ask if it was actually litigated in the prior proceeding
5. Has three elements
a. The issue has to have been raised
b. Has to have been formally contested
c. And submitted to the court
xxxiv. Decided and Necessary: did the court decide the issue? (expressly or implicitly); was it necessary (essential) to the judgment in the first case? (meaning, if the court came to an opposite conclusion or removed the issue, would they have had the same judgment?)
1. Decided means it was either explicitly, or implicitly, decided in the judgment
a. Has to be decided and necessary to the judgment
b. Decision is part of the foundation of the judgment
c. If you found the opposite, would the judgment stand?
xxxv. Note: prior proceeding had to give full & fair opportunity to litigate (hence, prior tribunal such as small claims court might be a factor, even where claim preclusion would apply)
xxxvi. Cunningham v. Outten
1. Cunningham v. Outten: Outten’s negligent driving allegedly causes injuries.
a. Case 1: criminal liability for “inattentive driving”
b. Case 2: Cunningham seeks partial summary judgment for issue of liability for negligence, citing issue preclusion
i. Issue decided was inattentive driving; does this alone establish liability?
1. Causaing cannot be established by the previous case; that needs to be litigated because it was never decided - driving inattentively doesn’t mean you caused (or were the sole cause of) damage
2. Entitled only to “negligence per se” jury instruction, not full liability (Duty/Breach established, Cause/Damage must be litigated)
xxxvii. Bernhard v. Bank of America
1. Bernhard: issue with doctrine of mutuality, where only a party to prior suit can be bound or benefit from judgment; a non-party traditionally could not assert preclusion - THIS REMAINS THE RULE FOR CLAIM PRECLUSION but does not always apply in issue preclusion anymore.
a. Doctrine of non-mutuality: a nonparty to first case can assert issue preclusion against a party to the first case.
b. Sather has two caretakers that ultimately take funds from her account and put it into theirs (may have been with permission, not sure)
c. She dies; he is named administrator but eventually probate court enforces the will.
i. He does accounting which does NOT include the money he took from the bank account; the beneficiaries assert it should have been included
ii. Probate court decides it was a gift and not to be included
iii. Now, Bernhard (party in prior suit) became administratrix of the estate and sues the BANK; she was in privity with the original defendant by nature of them both being administrators of the estate...now bound by that last judgment.
iv. BofA was not party in prior suit, still asserts issue preclusion because the money issue was already decided against Bernhard
d. DEFENSIVE non-mutual estoppel: vast majority have now adopted this standard.
2. SC decision
3. Roger Traynor decision
4. Basic story is pretty simple
5. The woman made her home with the Cooks
6. The Cooks took care of her, paid her bills, etc…
7. At some point Charles Cook makes arrangements to have an account at one bank transferred to another account for himself and his wife
8. Shortly thereafter the woman passes away
9. Cook is named as executor, but doesn't do much for years
10. He finally does do something after being pushed
11. The other beneficiaries file objection
12. Case 1 - beneficiaries as Ps vs. Cook as the executor
a. That case, the question presented is whether the transfer of money was a gift to Cook and his wife or if it was an illegal taking of the money
b. The probate court holds that it was a gift
c. Among the beneficiaries challenging that decision was Helen Berhnard
d. Cook prevails
13. Cook then resigns as executor
14. Bernhard replaces him
15. She files a lawsuit against Bank of America (B of A takes over for the earlier bank, san dimas)
16. She claims that the bank took advantage of her by allowing an authorized withdrawal from her account
17. Case 2 - Bernhard as P and as executor vs. B of A
a. Neither san dimas bank of B of A was part of the last case
b. Bernhard was a party in one capacity, as beneficiary, in last case
c. But she also assumes the mantel of executor from Cook
d. So in the sense that Cook would have been bound from the last judgment, Bernhard would be also
e. The bank raises issue preclusion
f. How did they raise issue preclusion?
g. They raise it as an affirmative defense
h. It's the class affirmative defense
i. Even if it’s true that it was unauthorized, it has already been decided against Bernhard
j. What is the issue that the bank wants to preclude?
k. Whether or not the sum of money was a gift
l. Was that the same issue as the first case?
m. Exact same facts, exact same story
n. There aren't’ any alteration of the facts
o. No different legal context
p. It was actually litigated in the prior proceeding
q. It was raised, it was disputed
r. It was expressly decided in the prior case
s. It was necessary for the judgment
t. The essence of this case is that a non party can assert issue preclusion against a party who can be treated as a party from the last case, and therefore is bound
u. The court is not saying that under some circumstances a non party can be bound
v. Just that a non party can sometimes benefit
w. Defensive uses of issue preclusion
x. Called non mutual defensive estoppel
xxxviii. Parklane Hosiery Co. v. Shore
1. Parklane: (recall Outten)
a. Case 1 is SEC v. Parklane (filed 2nd but decided 1st); decided Parklane issued proxy statement that was false & materially misleading; declaratory judgment (SEC wins)
b. Case 2: Shore suit is a shareholder class action seeking damages, etc...on the exact same proxy statement issue; Shore, the plaintiff, seeks preclusion as to whether the statement was false/misleading (essentially would decide the case)
c. OFFENSIVE non-mutual estoppel (many, but not all, courts have adopted this)
i. Concerns compared to defensive:
1. May lead to “wait & see”/sandbagging, failures to join in cases; incentivizes many individual suits
2. May be unfair because could have inconsistent obligations or have different procedural opportunities, little incentive to defend in a prior case could come back to bite them…
ii. But:
1. Some circumstances should allow it (fair & efficient) - THIS is one of them
a. Subsequent suit foreseeable (this suit was already happening)
b. First judgment not inconsistent with any others
c. Had full & fair opportunity, AND incentive, to litigate in first case
d. Shore could not effectively intervene in first proceeding because they were adequately represented by SEC (strong presumption when government is a party)
e. No procedural opportunities will be missed
2. Two cases
3. First one filed is a class action suit
a. Shareholders class action
b. Suing under federal statute securities exchange act for false and misleading proxy statement
c. Seeking damages
d. Action at law seeking money damages
4. Second case filed is filed by the government, by the SEC
a. Against Parklane
b. Violation of the same statute
c. But this case is decided first
d. So therefore, it becomes case 1
e. Was looking for equitable relief
f. No jury in this case, because it was an equitable proceeding
5. So the now named second suit, the shareholders one, is still going on
a. What happened now?
b. Parklane raises issue preclusion
c. Raise it offensively
d. How do you do that?
e. Ask for partial summary judgment on it
f. Not an affirmative defense
g. When you are using it offensively as a sword, you can’t claim an affirmative defense
h. You go for partial summary judgment on it
i. Part of my case should not go to the jury because it has already been decided
j. So will the court affirm nonmutual offensive estoppel?
k. Now using it as a sword not a shield
l. Is it the same issue?
m. Yes, same basic story, same legal standards
n. Any policy reason not to apply?
o. The argument would be because of the 7th amendment
p. The court rejects that
q. Come back to same issue
r. It was actually litigated
s. It was defended
t. It was actually decided
u. But it's not the same parties
v. Shore was not a party to the last one, but Parklane was
w. Nothing suggests that a non party can be bound by an offensive use of issue preclusion
x. Premised on the fact that Parklane was a party to the last case
y. So we have a parties problem
z. There is a distinction between a defensive and offensive use
aa. A little more nervous about offensive uses because there are some destinations
ab. A D might adopt a wait and see approach to see if they win or not and then use or not use issue preclusion
ac. Fairness problems - first case might be smaller than second case
ad. Procedural issues
ae. Fairness and efficiency are concerns
af. Could Shore have intervened in the SEC case?
ag. Would have had an adequacy issue
ah. Strong presumption that the government adequately represents your interests
ai. So probably couldn’t have intervened
aj. What about adequacy of procedures?
ak. Probably was adequate
al. Two ways to look at this case
am. On the surface, we recognize and we will endorse non mutual offensive estoppel, with a little caveat
an. Want to make sure it is fair and the party who is asserting it wasn’t taking advantage of this case
ao. The other way of reading this is we will endorse non mutual offensive estoppel, and we will consider fairness and efficiency in the same way as we do with defensive estoppel
ap. But other than the wait and see party, it’s pretty much the same as defensive estoppel
c. Problem 13-19
