
Civil Procedure
1. Due Process
1.1. FRCP 1
1.1.1. the rules of Federal Civil Procedure should be construed, administered, and employed by the court and the parties to secure the just, speedy, and inexpensive determination of every action and proceeding
1.1.2. draws from 5th (federal) and 14th (state) amendments: entitlements to a just, speedy, and inexpensive trial
1.1.3. the deprivation of life, liberty, or property triggers a due process analysis
1. Matthews v. Elridge
1.  plaintiff sues defendant for the termination of his disability benefits without a hearing (due process)
1. Rule: three part analysis to determine whether the termination procedure satisfies due process 1) private individual interest 2) public interest 3) procedural risk of erroneous deprivation of constitutional rights
1. nondispositive balancing test (effectively making due process flexible and contextual)
1.  dissent considers the facts in this case more than the majority (the poverty stricken conditions of the plaintiff). majority holds that there was enough notice and evidence was provided through other channels
1.  Mullane v. Central Hanover Trust
1. Trustee was in charge of pooling small trusts to improve prospects for beneficiaries. Bank files suit to get fees from the closing of the account to get judicial approval.
1. This goes from State court to SCOTUS because of U.S.S.C. Section 1257 (losing party of a federal issue in a state court can appeal to federal court)
1. examination of the N.Y. Banking requirement: publishing in the newspaper once a week for 4 weeks (procedure)
1. Analysis: public interest in tests working and continuing; safeguards- mailing might be a drain on resources, rendering trust inoperable
1. Rule: notice must 1) be reasonably certain to inform or 2) in the absence of reasonableness the chosen notice is not lesser than feasible substitutes “reasonably calculated, under all the circumstances, to appraise interested parties of the pendency of the action and afford them an opportunity to present their objections”
1.  2 groups of beneficiaries: the group that was NY residents had insufficient notice (newspaper was not enough) because the Trust had their information (they had been informed in the past)
2. Class Actions
2. Joinder Device aimed toward including more people in litigation
2. worry: might violate the due process rights of absent members
2. harshest due process violations. risk of erroneous deprivation: representative members might not have everyones interest in mind, potential for void judgment
2. FRCP 23 (a)
2. numerosity: class is so numerous so as to render joinder impracticable
2. commonality: class has common interests
2. typicality: the claims of the representative are typical of the claims of the rest of the class
2. adequacy of representation: the representative doesn’t have any conflicts of interests with the class members (fair and adequate)
2. Hansberry v. Lee
2. plaintiff tries to enforce restricted covenant against defendant in case of racial discriminatory housing practices
2. Rule:absent parties are bound by a judgment if 1) the named parties adequately represented the absent class and 2) the prosecution of the litigation was within the common interest
2. Reasoning: absent members must have adequate notice and adequate representation. In this case the petitioner had interests that opposed that parties in the previously ruled case (therefore not Res Judicata- already decided)
2. THIS IS NOT A CLASS ACTION SUIT. FRCP wasn’t around yet.
2. Phillips Petroleum v. Shutts
2. gas company owed interest payments to thousands of plaintiffs throughout the states (breach of contract). representatives alerted absent class members by sending an opt out notice via first class mail.
2. rule: “opt out” sent to absent class members is sufficient for due process
2. “opt in” goes against the spirit of class actions
2. Reasoning: the class action plaintiff is not as adversely affected as a defendant when a binding judgment is delivered. Minimum Contacts doesn’t apply to absent class member plaintiffs as it does defendants
2. Chandler v. Southwest Jeep Eagle
2. representative plaintiff buys a car from a dealership and files a cause of action that there were deceptive practices used in the retail contract (contract stated that there was a non flexible fee that went to another company but was in fact flexible and went to the defendant)
2. Application of rule 23 (a)
2.  so numerous that joinder of all members is impracticable: fact specific. involves factors that will uniquely motivate people to bring forth actions such as the size of the claim, small issue, class members widely scattered. no magic number.
2. presences of questions of law or fact common to the class/ “common nucleus of operative fact”: standardized conduct toward members of the class. Some individualized issues do not overshadow the common nucleus
2. representative plaintiffs claim be typical of those of the class: “same essential characteristics”/ claims arise out of the same course of conduct giving rise to the claims of the other proposed class members (in this case the contract)
2.  the representative does not have any conflicts of interests with the members that would make her an inadequate representative
2. Robidoux v. Celani
2. 3 plaintiffs whose applications for public assistance were delayed more than 30 days (violating statute) by Vermont department of social welfare
2. district court denied class certification because of an incorrect reading of 23(a)1 (so numerous that joinder is impossible) (and size of class does not have to be exact). good example of impracticability: economically disadvantaged class members
2. typicality: no delays for a specific program is not enough because the defendant acted in “the same general fashion”/“problem stems from the same cause”
2. Walmart v. Dukes part 1
2. current and former female walmart employees allege title VII discrimination from a discretionary promotion and wage policy that favors men. plaintiffs are asking for declaratory relief, injunction, and backpay
2. Rule: commonality requires that the common questions of law or fact within the class lead to common answers that is capable of class wide resolution (restrictive) e.g. “why was I disfavored”
2. dissent: the majority opinion’s overly demanding reading of “commonality” is confused with b3 “predominance”
2. 2 FRCP Rule 23 B (types)
2.  B(1) (mandatory) prosecuting separate actions by or against individual class members would create risk of 
2. A) inconsistent or varying adjudications with respect to individual class members that would establish incompatible standards of conduct for the party opposing the class 
2. OR B) adjudications with respect to individual class members that would be dispositive of the interests of the other members not parties to the individual adjudications or would substantially impair or impede their ability to protect their interests
2.  B(2) (mandatory) the party opposing the class has acted or refused to act on grounds that apply generally to the class, so that final injunctive relief or corresponding declaratory relief is appropriate respecting the class
2.  B(3) (nonmandatory/damages) the court finds that the questions of law or fact common to class members 
2.  1) predominate over any questions affecting only individual members and 2) the class action is superior to other available methods for fairly and efficiently adjudicating the controversy
2. this includes an opt out requirement
2. Bloggs v. Divested Atomic Corp (23(b)1a)
2. class action comprised of residents living within 6 miles of a gas diffusion plant. claim: persons and property exposed to radioactive materials
2.  23b1a: invoked so that there are no inconsistent adjudications towards the defendant
2. In Re Telectronics (23(b)1b
2.  plaintiffs file class action suit against a company because of a defective pace maker
2. negotiation: pre certification limited fund settlement class action under 23B(1)B: risk of class members not getting proper damages because of “limited fund”/fund not subject to manipulation by the parties and in this case not including the assets of the foreign parent companies
2. Rule: in order to qualify a “limited fund” under 23(b)1 the fund must exist as limited before the law suit (characteristics: fund is inadequate to the claims, whole of the fund is devoted to the claims, the claimants are treated equitably)
2. Walmart v. Dukes Part II
2.  plaintiffs argue that the injunction and declaratory relief predominate the backpay in order to qualify under b(2)
2. Rule: you can get damages (like backpay) under 23(b) 2 only if 1) the damages are incidental (not primary/flowing directly from the liability) (e.g. not requiring extra hearings to resolve individual cases)
2. trial by formula (sampling individual claims to figure out general money claims for a class) violates defendants due process rights
2. Hanlon v. Chrysler
2.  plaintiffs settlement class motion for 23(b)3 certification under claim of rear lift gate problems with chrysler minivans
2. relief: statutory damages (set amount linked to statute), replacement of the latches, damage to business
2. personal injury and death cases excluded from settlement
2.  Georgia resident opted out of this class, tried to do a state class action in Georgia by opting out all other Georgia residents
2.  heightened attention to settlement classes
2. typicality: having narrowly focused objectives
2.  23(b)3: involves analyzing alternative methods of dispute resolution
2. Rule: no individual has the power to opt out class members without their approval
3. Pleadings
3. document filed that states claim/cause of action/response(answer)
3. FRCP 8a: pleading that states a claim for relief must contain
3. a short and plain statement of the grounds for the courts jurisdiction, unless the court already has jurisdiction and the claim needs no new jurisdictional support; a short and plain statement of the claim showing that the pleader is entitled to relief; a demand for the relief sought, which may include relief in the alternative or different types of relief (set of facts that give rise to one or more rights of action including facts and law)
3. set of operative facts that give rise to rights of action (that is also composed of elements
3. rights of action: legal theories that may entitle a plaintiff to some form of judicial redress
3. Federal: not a fact pleading system (notice pleading relies less on the facts which the allegations will give us)
3. Doe v. City of Los Angeles
3.  California Civ Pro Code Section 240.1: allows for statute of limitations to extend until plaintiff is 26 or defendant knew of past misconduct by the individual currently accused and should have taken precautions
3.  victim must establish that defendant had knowledge or notice and failed to take reasonable preventive steps to avoid future acts which these plaintiffs did not do
3.  plaintiffs in their complains only alleged ultimate facts that concerned the officers conduct and not the defendants constructive knowledge or notice of the misconduct
3. defendant files demurrer: that claim is insufficient (statute of limitations has passed)
3.  allegations: assertion of facts pleader believes to be true
3. ultimate facts: facts central to the claim
3. evidentiary facts: information about the evidence that proves the facts
3.  allegation on information and belief: pleader doesn’t have first hand knowledge but has reason to believe (based on other facts) that the allegations are true
3. Conley v. Gibson
3.  plaintiffs are members of the Brotherhood of railway and steamship clerks suing their bargaining agent for breach of duty of protecting black plaintiffs against demotion and discrimination. jobs were eventually replaced by white people
3. defendant files 12b(6) motion to dismiss (failure to state a claim upon which relief can be granted). Motion to dismiss is reversed by the supreme court
3. 8(e) pleadings must be construed so as to do justice
3. conclusory allegation: repeats elements of the claim
3. Rule: complaint is sufficient when the plaintiff alleges enough general facts to give notice (that will give the defendant fair notice of what the plaintiffs claim is and the grounds upon which it rests “no set of facts test”)
3. Leatherman v. Tarrant County
3. 42 USC 1983 actions: actions filed against municipalities when individuals violate constitutional rights under the color of state law
3.  suit over search warrants by local officers who then harmed civilians
3. lower court ruled that these actions triggered a heightened pleading standard affirming the motion to dismiss 12b6
3. the heightened pleading standard: factual detail with particularity
3.  Rule: no heightened pleading standard for 1983 claims. only Rule 9b (fraud mistake claims) requires a heightened standard
3.  complaint analysis: accept all factual allegations, read as a whole, give strong inference in favor of person filing motion to dismiss
3. Ashcroft v. Iqbal
3.  plaintiff files a Bivens action (claim against agent or someone acting under color of federal law violating constitutional rights)
3. in this case Ashcroft and Mueller violated 1st and 5th amendment rights when plaintiff was detained
3.  he was originally detained because of false immigration papers but became a person of high interest (post 9/11) after he was detained, encountering maximum security conditions
3.  defendants file 12b6 motion to dismiss which gets denied in trial court and court of appeal
3.  defendants policy of willfully subjecting persons of high interests to confinement on the basis of race and religion
3.  court relies on Twombly standard (overrulling Conley): pleader must amplify a claim with some factual allegations in those contexts where such amplification is needed to render the claim plausible
3. plausibility in the claim to survive motion to dismiss: allows the court to draw the reasonable inference that the defendant is liable for the alleged misconduct
3. conclusory allegations are not sufficient
3.   in the face of a motion to dismiss you only assume the factual allegations (and not the conclusory) are true
3. analysis: identify elements of claim, identify the conclusory and the factual allegations (those that aren’t and are entitled to presumption of truth) remaining allegations should give rise to plausible claim (otherwise 12b6 wins)
3. but…. Rule 9: intent can be alleged generally
3. Rule: court should draw inferences most favorable to plaintiff when complaint faces motion to dismiss because facts will come later in discovery (this court maybe does not follow this using “plausibility”)
3. court does not take into account what information the defendant potentially concealed
4. Personal Jurisdiction
4. test comes from common law jurisprudence
4. “where (which state) should we file”
4. power/authority of the court to render a judgment binding to the parties
4. forum should be such that the defendant should anticipate being sued there (e.g. consistent with due process)
4. problem: due process and having jurisdiction over fictional persons (corporations) which rely on mechanical formulas more than qualitative assessments of the facts (solicitation)
4.  2 equally as strong ways to establish personal jurisdiction
4. traditional basis (consistent with due process by definition)
4.   indicates territoriality/physical relationship with the forum
4.  domicile: residence within a state with intent to stay indefinitely (jurisdiction even if service of process doesn’t happen there)
4.  transcience: being served with process while in states borders
4. consent: no objections, having an agent
4. in rem/ quasi in rem: jurisdiction limited to property
4. minimum contacts (International Shoe) 
4. general jurisdiction: when the contacts are so pervasive that they don’t need to be related to the plaintiffs claim
4. specific: when defendants contact with the forum state give rise to the plaintiffs claim or relate to it
4.  Rule 12b(2) motion to dismiss for lack of personal jurisdiction which can be filed before the answer or in the answer (should be the defendants first move)
4. long arm statute: authorizes a court to reach beyond the states borders to take personal jurisdiction over a non resident defendant who was not actually present in the forum state and who had neither consented to service or voluntary appeared in the action
4.  jurisdiction reaches beyond territoriality principle
4. tailored: listed activities (contacts) the non resident must have done
4. due process: (like CA) exercise of jurisdiction is valid if consistent with due process
4. meaningful affiliation is a type of connection factor (contact): creates reasonable expectation to be sued in the forum
4. this protects the defendants due process
4. protects the system because it’s more efficient to have the litigation where the conduct occurred because thats where the evidence is 
4. International Shoe v. Washington (specific)
4.  appeal from WASH S.C.
4.  state of Washington sued Delaware corporation for unpaid contributions to Washington unemployment compensation fund. service was made to an employee of the company working in Washington. defendant argues that service was not proper, defendant is not a corporation of Washington doing business in Washington. no home office in Washington but had salesmen within the state. salesmen would rent spaces to sell shoes.
4. if not present the defendant must have minimum contacts such that the suit does not offend “traditional notions of fair play and substantial justice”
4. specific jurisdiction: plaintiffs claim arises from the defendants contacts with the forum
4.  “ a corporation exercises the privilege of conducting activities within a state it enjoys the benefits and the protection of the laws of that state…giving rise to obligations.
4. Rule for personal jurisdiction analysis
4. WA Long arm statute
4. factual assessment of minimum contacts: enough to create reasonable expectation from being sued in forum
4. due process
4. the stronger the contacts the easier the reasonableness
4.  Burger King v. Rudzewicz (specific)
4.  Florida state long arm statute: extends jurisdiction to any person who breaches a contract in this state so long as the cause of action arises from the alleged breach (tailored/specific)
4.  plaintiff Burger King is headquartered in Florida. litigation grows out of termination of a franchise with two Michigan residents. contract required payments over a 20 year franchise relationship. lack of payment resulted in termination of the franchise.
4. “purposeful availment” is sufficient for contacts proximately resulting from actions that create a “substantial connection” with the forum state (accomplished by “continuing obligations” that avail a defendant of the “benefits and protections of the forums laws”
4. contract is alone not sufficient to establish minimum contacts (other considerations: prior business negotiations, future consequences, terms of contract as it relates to the forum)
4. 12b(2) motion to dismiss triggers plaintiffs burden to show contacts
4.  there is a presumption of reasonableness that the defendant can rebut
4.  Rule: defendant must show “unconstitutionality” for reasonableness (inconvenience is not enough)
4. unconstitutionality: that having a lawsuit in the forum would be a deprivation of justice (burden on the defendant, plaintiffs interest, forum state interest)
4. FRCP Rule 4: summons
4. K: territorial limits of effective service
4. serving a summons or filing a waiver of service establishes person jurisdiction over a defendant
4. A who is subject to the jurisdiction of a court of general jurisdiction in the state where the district court is located (borrowing state long arm statute)
4.  B who is a joined party
4. C when authorized by a federal statute (federal long arm statute)
4. 4K(2) last resort for personal jurisdiction:not subject to jurisdiction in any state’s courts of general jurisdiction and exercising jurisdiction is consistent with US constitution and laws
4.  Calder v. Jones (specific)
4.  plaintiff, a famous actress, sues for libel in CA state court about her alcoholism. defendant is writer/editor. article published in national magazine with large CA circulation. phone calls made to CA for article research.
4. “ in judging minimum contacts, a court properly focuses on “the relationship among the defendant, the forum, and the litigation”
4. “the brunt of the harm was suffered in CA”
4. “CA is the focal point of the story both of the story and of the harm suffered”
4. “effects test”
4. “each defendants contacts with the forum state must be judged individually”
4. example of purposeful availment not being necessary for minimum contacts: here there was violation not benefit
4. Daimler A.G. v. Bauman
4.  22 citizens of Argentina filed complaint against german car manufacturing company in US district court in CA. tort action that alleges Defendant’s Argentinian subsidiary collaborated with state security forces to kidnap, detain, torture, and kill workers. suit predicated on CA contacts of MB USA, a subsidiary of Daimler, incorporated in Delaware and principle place of business in NJ. question of general jurisdiction.
4. Goodyear General Jurisdiction Rule: court may assert general jurisdiction over a foreign corporation to hear any and all claims against it only when the corporations affiliations with the state which suit is brought are so constant and pervasive “as to render is essentially at home in the forum state”. 
4. landmark general jurisdiction case (Perkins): the defendant had an office in the forum state that was a principal place of business
4. Daimler’s contacts with CA do not render it at home there: (paradigm examples: place of incorporation or principle place of business)
4. principle place of business: where high level officers direct and conduct corporate business
4. proportionality test: compare what defendant corporation does in the forum with what it does in other places around the world
4. because the defendant is at “home” when general jurisdiction is satisfied “reasonableness” is automatically satisfied because it’s practically a traditional basis of jurisdiction (domicile)
5. Service of Process
5. delivery of summons (notice of a law suit + complaint) to a defendant
5. must be delivered with the desire to inform and must be in compliance with rule and due process
5. must be either certain to inform or not less than feasible alternatives
5. motion to dismiss on insufficient service of process 12(b)5
5. must be filed before the answer
5. otherwise it is waived
5. anyone over 18 and not a party to the lawsuit can serve process (lawyer can serve) (Rule 4 c)
5. logically personal jurisdiction comes first because service of process is how you get personal jurisdiction over a defendant. attacking personal jurisdiction is a stronger move because if you attack service you’ll just get served again
5.  FRCP 4
5.  D waiver
5. individual, corporation, association that is subject to service under 4e,f,h has a duty to avoid unnecessary expenses of serving the summons. plaintiff can notify defendant of action with a request that defendant waive service
5. give defendant at least 30 days after request was sent or 60 if outside any judicial district of US to return waiver
5. must be sent by first class mail or other reliable means
5. a defendant who, before being served with process, timely returns a waiver need not serve an answer to the complaint until 60 days after request was sent or 90 if outside US judicial district
5. waiver stalls statute of limitations
5. if defendant doesn’t sign waiver than they must pay costs of service of process
5. E serving an individual within the US
5.  you can serve by following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the district court is located or where service is made
5. can be delivered to person, copy at dwelling with someone of suitable age and discretion, delivering a copy to an agent
5. F to an individual in a foreign country
5. H to a corporation, association, or partnership
5. by delivering a copy of the summons, and of the complaint to an officer, managing or general agent, or any other agent authorized by appointment or law to receive service of process and- if the agent is one authorized by statute and the statute so requires by also mailing a copy of each to the defendant
5.  AICPA v. Affinity Card
5.  breach of contract claim against defendant. plaintiff moved to default judgment because defendant didn’t answer in time. defendant moved to vacate default judgment (which would then become void) because of lack of personal jurisdiction because of insufficient service of process.
5.  professional process server handed papers to McDonald at defendant’s principle place of business in Massachusetts. but McDonald is not an employee of defendant. he works at a corporation that shares an office space with defendant. conflicting testimony about whether or not process server asked McDonald if he worked for defendant or not.
5. here service was valid if it followed the laws of the MA or NY Long Arm Statute.
5. because default judgment is a severe sanction, court should credit the version of the party seeking to vacate the default (defendant) 
5.  McDonald is not employed by or authorized by defendant to accept papers under 4H(1) (but 4h1 is not restricted to specific individuals)
5. Rule: representative so integrated with the organization that he will know what to do with the papers. substantial compliance: service is sufficient when made upon an individual who stands in such a position as to render it fair, reasonable, and just to imply authority on his part to receive services
5. actual notice doesn’t cure defective service
6. Subject Matter Jurisdiction
6. Jurisdiction: power of a court to deliver judgment binding to the parties
6. subject matter: what type of cases can be filed in federal vs. state court
6. Article III Section II Constitution
6. the judicial power shall extend to all cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and treaties made, or which shall be made under their authority;- to all cases of admiralty and maritime jurisdiction;- to controversies which the United States shall be a party;- to controversies between two or more states;- between a state and a citizen of another state;- between citizens of different states…and between a state, or citizens thereof, and foreign states, citizens, or subjects.
6. constitution gives congress ability to establish lower federal courts under federal question (claims falling within article III section 2 and a federal statute) and diversity
6. unlike in personal jurisdiction the defendant can object to subject matter jurisdiction at any time (even SCOTUS can decide)
6. under 8a(1) claim for relief a state cause of action need not contain grounds for subject matter jurisdiction but a federal claim does. neither needs personal jurisdiction because a defendants objection/motion is what triggers personal jurisdiction analysis
6. while state courts have general jurisdiction (all but enumerated federal cases) federal courts have limited jurisdiction
6.  Federal Question
6. policy: vindication of federal rights (reason to sue in federal court)
6. 28 USC Section 1331
6.  the district courts shall have original jurisdiction of all civil actions arising under the constitution, laws, or treaties of the United States
6. more narrow than Article III section II
6. Osborn rule: cases arise under federal law when there is a federal ingredient “lurking in the background” that need not be discussed but potentially helps resolve the case
6. Little York Gold rule: interprets 1331 as a requirement in good pleading: to decide subject matter jurisdiction (federal question) we look at the claim in the complaint and see if there is a controversy related to federal law
6.  American Well Works v. Layne
6. claim: defamation (state law). plaintiff applied for a patent for a pump which the defendant had used then called the plaintiffs pump an “infringement”. this does not arise under federal law.
6. whether or not the defendants acts were wrong depend on state law not federal patent law
6. this passes the Osborn test: patent law is lurking in the background which satisfies Article III
6.  but this does not satisfy 1331 because we don’t need patent law to answer questions of duty, breach, causation, or damages
6. Rule: only plaintiffs cases will signal whether there is subject matter jurisdiction 
6. a suit arises under the law that creates the cause of action “creation test”
6.  Smith v. KCTTC
6.  claim: unconstitutional investment of funds in farm loan bonds in violation of federal Farm Loan Act. there is jurisdiction here.
6. here we need to talk about federal law to decide “breach” because its the breach of a federal law.
6. we will need to see what effects federal law has on the case even though the claim was created by a state law torts claim
6. Gully v. First National Bank
6.  Gully sues bank for breach of contract. bank failed to pay the taxes of the old bank. no federal law in the elements. here this satisfies the constitution but not 1331. no jurisdiction.
6. power to lay a tax upon the shares of national banks has its origin and measure in the provisions of a federal statute
6. “a suit does not so arise unless it really and substantially involves a dispute or controversy respecting the validity, construction, or effect of such a law, upon the determination of which the result depends.”
6. there must exist a controversy (in the complaint) arising under federal law
6. “it is unimportant that federal consent is the source of state authority”
6. “ the most one can say us that a question of federal law is lurking in the background, just as farther in the background there lurks a question of constitutional law, the question of state power in our federal forum of government”
6. Gunn v. Minton
6.  Minton sues legal team in state court on a legal malpractice claim. attorneys didn’t raise the experimental use exception re: patent infringement. this passes the Gully test because we need to consult patent law for the dispute. patent law is an element of the claim. controversy can be decided.
6. for state law claims Grable Test
6.  1)if a federal issue is necessarily raised (Gully, Smith)
6. 2) actually disputed (Gully, Smith)
6. 3) substantial (Minton does not pass this)
6. importance of the issue to the federal system as a whole
6. 4) capable of resolution in a federal court without disrupting the federal state balance approved by congress (what are the consequences)
6. “federal courts have exclusive jurisdiction of all cases arising under the patent laws, but not all of the questions in which a patent may be the subject matter of the controversy"
6. policy: division of labor between federal and state courts
6. Diversity
6.  28 USC Section 1332: Diversity of Citizenship; Amount in Controversy; Costs
6. the district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interests or costs and is between
6. citizens of different states
6. citizens of a state and citizens or subjects of a foreign state (unless citizen or subject of a foreign state is a lawfully admitted permanent resident in the US and domiciled in the same state)
6. citizens of different states and in which citizens of subjects of a foreign state are additional parties
6.  a corporation shall be deemed a citizen of every state and foreign state by which it has been incorporated and of the state or foreign state where it has its principal place of business
6. incorporation: under whose state law the corporation was created
6. principal place of business: place within a state where high level officials coordinate the business (e.g. usually headquarters)
6. the range is smaller than what is permitted in Article III section II
6. associations: are citizens of every state of which members of the association are citizens
6. citizenship: domicile or permanent place of residence where you intent to stay indefinitely 
6. amount in controversy: amount that is in the complaint
6. policy:diversity designed to fight potential state court bias (state court judges are elected)
6. often state and federal courts are courts of concurrent jurisdiction so plaintiff chooses where to sue
6. Strawbridge: must have completely diversity (e.g. plaintiff can’t sue a defendant who is both a citizen in one state and a citizen in the same state as the plaintiff in district court)
6.  Rodriguez v. Senor Frog’s
6.  plaintiff sues defendant in Puerto Rico district court for negligence from a car accident. plaintiff is either a citizen of Puerto Rico or CA and defendant is a citizen of Puerto Rico
6. standards of review
6. reversal only if there is a clear error (the standard here)
6. comes with some deference because trial court is closest to the facts
6. de novo (no deference/question of law)
6. abuse of discretion
6. court here is looking at whether or not the trial courts decision to deny the defendants 12b(1) motion was a clear error. affirmed.
6. plaintiff had to prove domicile by a preponderance of the evidence: she had moved to CA
6. Bank One Factors (help to determine citizenship)
6. where the party exercises civil and political rights
6. pays taxes
6. has real and personal property
6. has drivers or others licenses
6.  has bank accounts
6. has a job or owns a business
6. attends church
6. has club memberships
6.  plaintiff gave birth in CA, got a CA phone number, hope to get job as a teacher in CA, CA bank account, CA drivers license
6. Coventry Sewage v. Dworkin
6.  amount in controversy: amount plaintiff is asking for relief. not part of the claim but in the complaint.
6. subject matter jurisdiction requires looking at the face o the complaint (do not consider defenses)
6. plaintiff sues defendant for breach of contract because defendant failed to pay the amount due (suspicious bill seemed unreasonably high)
6. defendants filed 12b(1) which trial court granted. reversed
6. coventry sought recover of $74,953.00 (federal minimum was $50,000) which was based on the water usage fees defendant refused to pay. however due to the error of a third party the invoice was actually $18,000 which was discovered after complaint was filed. defendant paid remaining fees but plaintiff didn’t drop federal suit because they wanted contractual attorneys fees
6. attorneys fees are not part of amount in controversy unless there is a contractual agreement or statutory requirement
6. de novo review
6.  “first, federal courts must diligently enforce the rules establishing and limiting diversity jurisdiction. Second, unless the law provides otherwise, the plaintiff’s damages claim will control the amount in controversy for jurisdictional purposes if it is made in good faith.”
6. good faith includes 1)objective good faith
6. what a reasonable person would’ve known
6.  and 2) subjective good faith
6. what the plaintiff actually believed
6. legal certainty test: the amount of controversy could never have been what is stated in the complaint because of the circumstances
6. legal certain may help establish good faith but is not dispositive in determining the amount in controversy
6. “once jurisdiction attaches, it is not ousted by a subsequent change of events”
6. subsequent event: events that happen after the complaint is filed that change the amount of controversy
6. cannot defeat jurisdiction
6. subsequent revelation (what happened here): discovery of information after the complaint that could’ve happened before the complaint was filed
6. can defeat jurisdiction if it shows bad faith
7. Supplemental Jurisdiction
7. jurisdiction in addition to the original bases of jurisdiction (1331, 1332)
7. before the 1367 statute courts relied on pendant (jurisdiction over plaintiffs others claims) and ancillary (jurisdiction over defendants other claims)
7. 12b(1) dismissals are without prejudice
7.  UMW v. Gibbs (pendant)
7.  plaintiff sues United Mine Workers Union over two state law claims: 1) violation of labor act and 2) interference with contract. plaintiff alleges that a strike that occurred was a concerted plan to prevent him from doing his job. court dismissed claim that satisfied federal question jurisdiction. trial court didn’t abuse discretion to keep the case.
7. power: supreme can raise question of supplemental jurisdiction without any party raising it. 
7. Rule: power of the court to hear the case comes from the fact that all the claims come from the same nucleus of operative facts (which creates one constitutional cases which in turn satisfies Article III Section II). 2) but also discretion to dismiss them
7.  discretionary efficiency factors: judicial economy, do the state issues predominate, federal law claim was dismissed, federal policies furthered, jury confusion
7.  Owen Equipment v. Kroger (ancillary)
7.   plaintiff files wrongful death action from electrocution against nebraska power company (diversity jurisdiction). then defendant filed third party complaint against Owen who is a citizen of Iowa like the plaintiff. first suit gets dismissed and there is no diversity in second suit. “no independent basis of jurisdiction”
7.  this meets the straw bridge requirement (no original plaintiff is a citizen of the same state as any original defendant) since defendant is not original (third party complaint added)
7. passes Gibbs test (has both power and discretion)
7. policy: concern that if this passes muster plaintiffs will sue defendants knowing that defendants will file a third party complaint, effectively evading the diversity requirement
7. this case adds additional burden (addition to Gibbs) for 1332 supplemental cases where potential for evasion must be evaluated
7.  28 USC 1367: supplemental jurisdiction
7. A) in any civil action (except b and c) of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action which such original jurisdiction that they form part of the same case or controversy under article III of the US constitution. this includes claims that involve joinder or intervention of additional parties (Gibbs)
7. B) in any civil action of which district courts have original jurisdiction founded solely on section 1332 (diversity) the district court shall not have supplemental jurisdiction under (A) over claims by plaintiffs against persons made parties under rule 14, 19, 20, or 24 … when exercising supplemental jurisdiction over such claims would be inconsistent with the requirements of 1332. (Kroger)
7. C) district court has discretion to exercise supplemental jurisdiction if
7. claim raises a novel or complex issue of state law
7. the claim substantially predominates over the claim or claims over which the district court has original jurisdiction
7. the district court has dismissed all claims over which it has original jurisdiction
7. catch all (other compelling reasons)
7. D) statute of limitations is frozen once claim is pending in federal court
8. Removal Jurisdiction
8. allows defendant or defendants to move a case from state court to federal court when it could have originally been filed in federal court
8. Etlin v. Harris
8.  plaintiff arrest after attending “occupy” protest. plaintiff files 1983 claim against attorney general, county supervisors, and judge. only supervisors opt for removal. others didn’t join or consent. plaintiff wants this remanded back to state court because of violation of rule of unanimity (all defendants must consent). motion to remand granted.
8. defendant argues that unanimity rule does not apply because this is a 1441 c claim where the other defendants come part of severed claim.
8. sever and remand approach is mandatory not discretionary (where one of the claims is one in which the court lacks subject matter jurisdiction)
8. but all his claims fall into a “common nucleus of operative facts” under 1367 (so all the claims are one constitutional case)
8. courts will review facts in favor of remand
8. policy: preservation of balance of power between state and federal systems and keeping in mind defendants mistakes and plaintiffs intention
8.  28 USC 1441: Removal (general removal statute for all federal actions)
8.  (unless expressed otherwise by congress) any civil action brought in a state court of which the district courts have original jurisdiction, may be removed by the defendant or defendants, to the district courts of the US for the district and division embracing the place where such action is pending
8. 1332: citizenship of defendants sued under fictitious names is disregarded
8. any civil action otherwise removable solely under 1332(a) may not be removed if any of the parties in interest properly joined and served as defendants is a citizen of the state in which such action is brought
8.  all defendants must unanimously agree on removal
8. if an action includes a federal claim in addition to claims that federal courts don’t have original or supplemental jurisdiction (or others made non removable by statute) the claim can be removable if it was removable without the non removable claim(s)
8. once this happens state law claims will be severed and remanded back to the state court plaintiff filed in. in this case only the federal law claim defendant has to consent.
8.  28 USC 1446: procedure for removal (how)
8. defendant(s) desiring to remove any civil action from a state court shall file in the district court for the district and division within which such action is pending a notice of removal signed pursuant to rule 11 and containing and short and plain statement of the grounds for removal, together with a copy of all process, pleadings, and orders served upon such defendant(s) in such action
8. requirements: notice of removal shall be filed within 30 days after the receipt by the defendant, through service or otherwise, of a copy of the initial pleading setting forth the claim for relief upon which such action or proceeding is based, or within 30 days after the service of summons upon the defendant if such initial pleading has then been filed in court and is not required to be served on the defendant, whichever period is shorter
8. all defendants must consent to removal when removal is solely under 1441(a)(federal question)
8. in diversity cases the plaintiffs claim sets the amount in controversy unless defendant can assert amount in controversy 
8. if pleading seeks non monetary relief, statute doesn’t allow specific sum or permits recovery above amount demanded
8. when happens defendant must prove amount by a preponderance of the evidence
8. 28 USC 1447: procedure after removal (what happens after)
8.  in any cases removed from the state court, the district court may issue all necessary orders and process and bring before it all proper parties whether served by process by the state court or otherwise
8. it may require the removing party to file with its clerk copies of all records and proceedings in such state court or may cause the same to be brought before it by write of certiorari issued to such state court
8. a motion to remand the case on the basis of any defect other than lack of subject matter jurisdiction must be made within 30 days after the filing of the notice of the removal under 1446(a). If at any time before final judgment it appears that the district court lacks subject matter jurisdiction, the case shall be remanded.
8. remanded cases not reviewable on appeal unless part of special category
9. Joinder of Claims
9. process (involving steps) that adds parties or claims to litigation
9.  Rule 13: Counterclaim and Crossclaim (joinder of claims)
9. counterclaim: claim in response to a claim filed against a counterclaimant 
9. (a) compulsory counterclaim (automatically satisfies 1367a- common nucleus test is substantially similar)
9. (1) a pleading must state as a counterclaim any claim that- at the time of its service- the pleader has against an opposing party if the claim:
9. (a) arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim and
9. (b) does not require adding another party over whom the court cannot acquire jurisdiction
9. (2) exceptions: the pleader need not state the claim if:
9. (a) when the action was commenced, the claim was the subject of another pending action or
9. (b) the opposing party sued on its claim by attachment or other process that did not establish personal jurisdiction over the pleader on that claim, and the pleader does not assert any counterclaim under this rule 
9. (b) permissive counter claim
9. a pleading may state as a counterclaim against an opposing party any claim that is not compulsory
9. ©: relief sought in a counterclaim
9. a counter claim need not diminish or defeat the recovery sought by the opposing party. It may request relief that exceeds in amount or differs in kind from the relief sought by the opposing party
9. (d): Counterclaim against the United States
9. these rules do not expand the right to assert a counterclaim- or to claim a credit- against the United States or a United States officer or agency
9. (e) Counterclaim maturing or acquired after pleading
9.  the court may permit a party to file a supplemental pleading asserting a counterclaim that matured or was acquired by the party after serving an earlier pleading
9. (g): crossclaim against a co party
9. a pleading may state as a crossclaim any claim by one party against a co party if the claim arises out of the same transaction or occurrence that is the subject matter of the original action or of a counterclaim, or if the claim related to any property that is the subject matter of the original action. The crossclaim may include a claim that the co-party is or may be liable to the cross claimant for all or part of a claim asserted in the action against the cross claimant
9. (h) Joining additional parties
9. Rule 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim
9. (i): Separate trials; separate judgments
9.  If the court orders separate trials under Rule 42(b), it may enter judgment on a counterclaim or crossclaim under Rule 54(b) when it has jurisdiction to do so, even if the opposing party’s claim has been dismissed or otherwise resolved
9. Law Offices of Jerris Leonard v. Mideast Systems
9. plaintiff files a breach of contract claim in federal court (non payment of attorneys fees). Defendant files a legal malpractice claim against plaintiff in state court. plaintiff argues that the state action was a compulsory counterclaim that must have been filed with the answer
9. reasoning: a counterclaim must have a logical relationship (not based on chronology; there must be a significant overlap of facts or law such that the claims share evidence) with the original claim to be compulsory
9. policy: purpose of the rule is to prevent multiplicity of actions and to achieve resolution in a single lawsuit of all disputes arising out of common matters
9. if not filed at the time of the answer then the claim is forever barred
9. defendant never filed an answer (default judgment) but Rule 13 still barred the claim.
9. how courts will frequently allow parties to amend a complaint and insert the counterclaim
9. Burlington Northern Railroad v. Strong
9.  plaintiff was an employee of defendant; filed a tort injury suit and recovered damages. Defendant alleged that disability insurance should offset the damages and brings this as a second action; summary judgment in the company’s favor.
9.  strong argues that this is barred because of res judicator and the second claim should have been filed with the answer as a compulsory counterclaim
9.  elements for compulsory counter claim
9. the claim exist at the time of the pleading
9.  arise out of the same transaction or occurrence as the opposing party’s claim
9.  not require for adjudication parties over whom the court may not acquire jurisdiction 
9. courts considerations: nature of the claims, legal basis for recovery, law involved, respective factual backgrounds
9.  holding: not transactionally related (Grossi disagrees)
9.  Strong’s suit is grounded in the accidents that resulted in his injury
9. Burlington’s suit is grounded in the provisions of a sickness benefits act (different legal and factual issue)
9.  Burlington tried to amend the answer to include the motion regarding the damages dispute
9. maturity exception: the claim did not mature until after the first claim (did not exist at the time of the filing of the answer)
9. Hart v. Clayton- Parker
9.  law suit is over debt collection practices by defendant against plaintiff; defendant filed counterclaim: payment defaults. first claim is a federal question while the second is a state law claim (breach of contract)
9. there is a quintessential logical relationship: the counterclaim is a defense to the original claim ( the reason for one is the other)
9. dicta: majority of courts hold that permissive counterclaims need independent basis of jurisdiction because they don’t satisfy 1367.
9. holding: not a compulsory counter claim and thus gets dismissed (maybe for the policy reason that the federal debt act was supposed to encourage people to sue creditors and not be frozen by counter claims)
9. this shows flexibility of logical relationship test
9. Rainbow Management Group v.  Atlantis Submarines (13g)
9.  passengers sue  Atlantis for negligence in vessel management. Atlantis files a claim against RMG for breach and indemnity. there is a second action where RMG sues Atlantis for damage. Atlantis then files motion to dismiss because this action should’ve been filed in litigation #1 as a compulsory counterclaim
9. RMG argues that this was not compulsory because this is a claim against co parties (cross claim).
9.  this arose from the same transaction
9. Rule: crossclaims (which themselves are permissive) when they arise out of the same transaction the parties become opposing parties (the claim must be substantive which one of the claims was)
9. holding: claims are barred
9. Harrison v. M.S. Carriers
9.  plaintiff files state action against defendant for injury (accident from collision); defendant removes. other passengers in the car try to amend complaint to name co-plaintiff Harrison as an additional defendant. the amendment was designed to defeat diversity. 
9. Cross claim rule: 1) claim by one party against a co party 2) claim arise out of the same transaction of occurrence as the original claim/counter claim
9. holding: cross claim was proper under 13 g
10. Joinder of Parties
10. Rule 14: Third Party Practice (permissive joinder)
10.  a defending party may, as a third party plaintiff, serve a summons and complaint on a non party who is or may be liable to it for all or part of the claim against it. but the third party plaintiff must, by motion, obtain the court’s leave if it files a third party complaint more than 14 days after serving the original answer
10.   rule was improperly applied in Kroger because the defendant filed a third party complaint (and thus was not treated as a plaintiff for 1367 purposes)
10. indemnity: liable defendant wants nonparty to pay all the damages that the defendant owes the plaintiff
10. defendant has 14 days to file complaint until “leave of court” (needing courts permission)
10. Wallkill v. Tectonic
10.   defendant did a study of land that plaintiff wanted to purchase. plaintiff hired third party Poppe to build on the land but Poppe because of organic material that was not found in the study.
10. (after trying to file a motion to dismiss for failure to join an indispensable party) Defendant tries to join third party Poppe. But fails to do so for the same reason the defendant in Kroger fails
10. this fails because this is not consistent with secondary liability under Rule 14
10. Rule: the third party plaintiff must set forth a theory of secondary liability (e.g. indemnity, contribution, or other derivative liability under substantive law)
10. Guaranteed Systems v. American National Can
10.  plaintiff files third party complaint against HVAC, the subcontractor for the original breach claim after defendant moves case to federal court and files a counterclaim
10.  while the holding says otherwise the third party claim is a defense thus there is no potential for evasion and there IS jurisdiction
10. evaluating 1332 involves both the statute, Strawbridge, Kroger, and Exxon
10. Rule 15 (liberal amendment procedure)
10.  general rule: you can amend pleadings until after trial
10.  Rule 18: Joinder of Claims (liberal)
10. (a): in general
10. a party asserting a claim, counter claim, cross claim, or third party claim MAY join, as independent or alternative claims, as many claims as it has against an opposing party
10. (b) joinder of contingent claims
10. a party may join two claims even though one of them is contingent on the disposition of the other; but the court may grant relief only in accordance with the parties’ relative substantive rights. In particular, a plaintiff may state a claim for money and a claim to set aside a conveyance that is fraudulent as to that plaintiff, without first obtaining a judgment for the money
10. Rule 19: Required Joinder of Parties
10. exception (along with rule 13a) to policy of construing joinder liberally
10. triggered by a 12b(7) motion which can be filed up through trial
10. this section does not apply to non required parties
10. (A) persons required to be joined if feasible
10. feasible: party can be served without destroying subject matter jurisdiction
10. (1) required party. a person who is subject to service of process and whose joinder will not deprive the court of subject matter jurisdiction must be joined as a party if 
10. (A) in the party’s absence, the court cannot accord complete relief among existing parties or
10. (B) that claims an interest relating to the subject of the action and is so situated that disposing of the action in the person’s absence may
10. (i) as a practical matter impair or impede the person’s ability to protect the interest; or
10. (ii) leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the interest.
10. (2) Joinder by court order. if a person has not been joined as required, the court must order that the person be made a party. A person who refuses to join as a plaintiff may be made either a defendant or, in a proper case, an involuntary plaintiff
10. (3) Venue. if a joined party objects to venue and the joinder would make venue improper the court must dismiss that party
10. (B) when joinder is not feasible. if a person who is required to be joined if feasible cannot be joined, the court must determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed. The factors for the court to consider include
10. the extent to which a judgement rendered in the person’s absence might prejudice that person or the existing parties; the extent to which any prejudice could be lessened or avoided by protective provisions in the judgment, shaping the relief, or other measures; wether a judgment rendered in the person’s absence would be adequate; and whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder
10. 19B bar is higher because courts favor disposition on the merits
10. (C) pleading the reasons for nonjoinder. when asserting a claim for relief, a party must state
10. the name, if known, of any person who is required to be joined if feasible but is not joined and the reasons for not joining that person
10.  Temple v. Synthes Corp
10.  temple sues corporation for products liability
10. Rule: joint tortfeasors are not required parties under Rule 19 (but could under Rule 20)
10. Maldonado- Viñas v. National West Life Insurance
10.  widow argues that the deceased annuity was null and void in suit against life insurance company. defendant files motion to dismiss for failure to join required party (beneficiary Francisco)
10. Rule 19 analysis: is the party required under 19A?
10.  no complete relief can be granted among existent parties (cannot resolve the claim without the party being present)
10. here, the claim is restitution for the money (we don’t need Francisco’s signature)
10. or disposing of action may hurt any of the parties or leave risk of inconsistent obligations for the defendant
10. Holding: defendant only has risk of inconsistent adjudications NOT obligations
10. Appeals court and holding: defendant faces risk of multiple, inconsistent, or double obligations (having to pay twice for related causes of action)
10. policies underlying rule 19: including the public interest in preventing multiple and repetitive litigation, the interest of the present parties in obtaining complete and effective relief in a single action, and the interest of absentees in avoiding the possible prejudicial effect of deciding the case without them”
10. Provident Tradesmens Bank v. Patterson
10.  passenger’s state sues drivers estate because of a tragic car accident (1332/federal court); truck driver collided with sues driver and car owner in a state court action; another passenger sues driver and car owner in another state court action. in a fourth action provident joins truck driver and passenger under Rule 20 in a federal court action against car owners insurance and drivers estate
10.  issue before the court: whether car owner was a required party under rule 19 (hinges on whether driver had car owners permission)
10. do we need Dutcher to resolve the insurance claim? no
10. is there an impaired interest to dutcher? no since he is not a claimant
10. 19(b)
10. plaintiffs interest in having a forum
10.  risk of multiple obligations to defendant
10. impairment of third party interests
10. public interest/efficiency
10. court can only raise this issue if it involves subject matter jurisdiction
10. holding: Dutcher is not indispensable party (does not matter if he would have benefitted from a judgment in favor of insurance company)
10. indispensable has a conclusory meaning: cannot proceed without party
10. Rule 20: Permissive Joinder of Parties
10. (a) Persons who may be joined
10. (1) Persons may join in one action as plaintiffs if
10. (A) they assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences and
10. (B) any question of law or fact common to all plaintiffs will arise in the action
10. (2) Persons- as well as a vessel, cargo, or other property subject to admiralty process in rem- may be joined in one action as defendants if: (unclear if defendants can do the joining; rule as written suggests only plaintiffs can do the joining)
10. (A) any right to relief is asserted against them jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences and
10. (B) any questions of law or fact common to all defendants will arise in the same action
10. (3) extent of relief
10. neither a plaintiff or a defendant need be interested in obtaining or defending against all the relief demanded. The court may grant judgment to one or more plaintiffs according to their rights, and against one or more defendants according to their liabilities
10. (b) protective measures
10.  the court may issue orders- including an order for separate trials- to protect a party against embarrassment, delay, expense, or other prejudice that arises from including a person against whom the party asserts no claim and who assert no claim against the party
10. Exxon Mobil v. Allapattah
10.  incorporates the elements of 1367 b jurisdiction ( 1) original jurisdiction based solely on 1332 2) falls into an enumerated joinder scenario/claims against parties 3) inconsistent with the rules of 1332/ plaintiffs have potential for evasion of complete diversity)
10. Kroger: complete diversity when there is a potential for evasion
10.  case #1: family members cases against a company for products liability are successfully joined (as plaintiffs) even though there is not diversity between plaintiffs (one of the elements of 1367B provides the claims in problematic joinder scenarios must be against parties). thus there is supplemental jurisdiction. in spite of some family members not meeting amount in controversy. 
10. 1367 specifically excludes defendants joined under rule 20
10.  case # 2: class action of dealers against exxon mobile for intentional overcharging for fuel. not all class members meet the minimum amount in controversy for 1332. 
10. anchor claim: named representative’s claim (meets all 1332 requirements)
10. rule 23 is not listed as a problematic joinder scenario under 1367b
10. court considers “contamination theory” meaning claims that do not meet 1332 break supplemental jurisdiction
10. holding: contamination theory does not apply to amount in controversy thus 1367 is satisfied
10. dicta: a policy consideration for 1332 is to provide a neutral federal forum for important disputes where state courts might favor, or be perceived as favoring, home state litigants
10. there is the possibility that a rule 20 joinder of defendants not being permitted (but under rule 23 it would) is a glitch in the way 1367b was written
10.  Schoot v. US
10.  federal question claim where school is suing the US for tax recovery. US counterclaimed for the balance due. under 13(h) U.S. adds another party (Vorbau and School were held jointly and severally viably in another action for not paying taxes). US added Vorbau to the counterclaim. 
10. 13H: can permit a defendant who has filed a counterclaim or cross claim against an existing party to join a new party to that claim
10. Rule: 13(h) analysis is done from the perspective of the party seeking joinder (in this sense the US is a plaintiff against Vorbau)
10. holding: Vorbau’s motion to dismiss for improper joinder is denied
10. Rule 20 elements must still be satisfied
10. Hartford Steam v. Quantam
10.  in this action after a chemical plant heat exchanger fails two insurance companies fight over who is responsible. Property insurers cover explosions while Hartford covers accidents. what category does the heat exchanger fall into?
10.  Hartford filed a state claim (1332) against quantum asking for declaratory judgment. Quantam then filed a state court action against both Hartford and Property Insurers.  state court action gets dismissed. Quantam counterclaims against Hartford and Quantam files third party complaint against Property insurers (joins them under 13h/Rule 20). 
10. jurisdiction problem: there is not diversity between Quantam and Property Insurers. (Quantam is the party who argues that there is no jurisdiction interestingly enough)
10.  court holds that there is no potential for evasion here because 1367b only applies to claims made by plaintiffs against new parties (only concern is that plaintiff is smuggling in claims that she would not otherwise be able to interpose against certain parties)
10. Rule: 1367 does not on its face prohibit a defendant from joining a non diverse third party defendant to a compulsory counterclaim
10. Rule 22: Interpleader
10. this allows claimants to litigate amongst themselves when there is a stake to which adverse claimants have claim (there is also statutory interpleader under §1335)
10. typical scenario: insurance policy (overcomes risk to pay twice)
10. statutory interpleader only requires minimal diversity (diversity between claimants)
10. (a) grounds
10. (1) by a plaintiff. persons with claims that may expose a plaintiff to double or multiple liability may be joined as defendants and required to interplead. Joinder for interpleader is proper even though
10. (A) the claims of the several claimants, or the titles on which their claims depend, lack a common origin or adverse and independent rather than identical; or
10. (B) the plaintiff denies liability in whole or in part to any or all of the claimants
10. (2) by a defendant. a defendant exposed to similar liability may seek interpleader through a cross claim or counter claim
10. (b) relation to other rules and statutes. this rule supplements- and does not limit- the joinder of parties allowed by rule 20. The remedy this rule provides is in addition to- and does not supersede or limit- the remedy provided by 28 USC Sections 1335, 1397, and 2361. An action under those statutes must be conducted under these rules
10. Colts v. Mayor
10.  Baltimore and CIB want the Colts franchise in their respective cities
10. Baltimore brings a federal condemnation suit against Colts and a state court action against the NFL; Colts then bring a federal court action against Baltimore and CIB, who is diverse from Baltimore but not Colts
10. Colts is a stakeholder while Baltimore and CIB are claimants but a stakeholder can be a claimant for purposes of jurisdiction e.g. will be on both sides of litigation
10. elements for statutory interpleader
10. adverse claimants: claims who want the same thing but there is only 1
10. single obligation: risk of multiple liability
10. deposit (here, ownership fo the franchise)
10. Holding: interpleader does not succeed because the defendants are not adverse claimants: CIB wants performance of the lease for the colts playing at the Indianapolis stadium while Baltimore wants ownership of the franchise. Additionally the lease with CIB will terminate if the eminent domain action succeeds
10. (horizontal) diversity requirement: at least two parties are diverse from each other and amount in controversy is over $500 (its own jurisdictional requirement)
10. Geler v. National Westminister Bank
10.  Geler files claim (in USDC) against Bank for money in a trust held by the bank; Additionally Susanah’s estate files a claim against the bank (breach of contract; fraud) in state court. Bank attempts to interplead both Geler and Susanah’s estate. adverse claimants are not minimally diverse
10.  Geler and The estate are adverse claimants to the one trust
10. there is a single obligation (risk of the bank paying twice)
10.  Bank is seeking to enjoin the state court action (can do so under §1335 and §2361 or under Rule 22 which requires horizontal diversity)
10. dicta: 3 exceptions to general rule that federal court cannot enjoin a state proceeding
10. §2361: injunction act in connection with statutory interpleader
10.  necessary to protect jurisdiction (e.g. interpleader would be defeated)
10. necessary to protect judgment 
10. holding: rule interpleader applies (horizontal diversity is present) thus the injunction can be granted even though the pleading called for statutory interpleader (which does not apply)
10. Rule 24: Intervention
10. (a): Intervention of right. On a timely motion the court must permit anyone to intervene who
10. (1) is given unconditional right to intervene by a federal statute or
10. (2) claims an interest relating to the property or transaction that is the subject of the action, and is so situated that disposing of the action may as a practical matter impair or impede the movant’s ability to protect it’s interest, unless existing parties adequately represent that interest
10. (b) permissive intervention
10.  (1) on timely motion, the court may permit anyone to intervene who
10. (A) is given conditional right to intervene by federal statute
10. (B) has a claim or defense that shares with the main action a common question or law or fact
10. (2) by a government officer or agency. On a timely motion, the court may permit a federal or state governmental officer or agency to intervene a party’s claim or defense is based on
10. (A) a statute or executive order administered by the officer or agency or
10. (B) any regulation, order, requirement, or agreement issued or made under the statute or executive order
10. (3) delay or prejudice
10. in exercising its discretion, the court must consider whether the intervention will unduly delay or prejudice the adjudication of the original parties’ rights
10. (C): a motion to intervene must be so served on the parties as provided in rule 5. The motion must state the grounds for intervention and be accompanied by a pleading that sets out the claim or defenses for which intervention is sought.
10. stare decisis effect: precedential effect that triggers rule 24 (potential prejudice) e.g. a common question of law or law and fact
10. impeding interest: practical effects of the judgment in absence of the moving party
10. adequacy of representation: conflict of interest e.g. due process (Hansberry)
10. intervening parties are not bound by the judgment but if they are adequately represented there is a low chance for the impairment of the party’s interest
10. if the party is deemed indispensable (absence of subject matter jurisdiction and whether or not fairness and justice cannot proceed in that party’s absence) then party cannot proceed
10. Great Atlantic &Town of East Hampton (24A)
10.  plaintiff sues town for the validity of a zoning regulation as well as a 1983 claim; town files motion to dismiss; “the Group”, an environmental organization, files motion to intervene on the defendants side by filing an answer
10. elements (not considered separate)
10. filing a timely motion: when a would be intervenor knew or should have known their interest would be affected (and the time it takes to intervene after that)
10.  interest of the intervenor must be direct, substantial, and legally protectable (but this is flexible)
10. disposing of the matter without the intervenor would effect the intervenors interests
10. adequacy of representation: here the group is adequately represented because the town is trying for the same thing e.g. shares the same ultimate objective/litigation goals
10. this creates a rebuttable presumption of adequacy
10. intervening party has the burden
10. Mattel v. Bryant
10.  employer sues employee for breach of contract (intellectual property of brats doll design) in state court; employee removes to federal court (diversity); MGA (defendant’s new employer) moves for 24(b) permissive intervention
10.  would  plaintiff filing motion against intervening party destroy diversity?
10. holding: MGA is not an indispensable party which keeps supplemental jurisdiction intact (thus intervention can proceed)
10. Rule: presence of a non diverse and not indispensable defendant intervenor does not destroy complete diversity
10.  Exxon: no potential for evasion
10. a defendant’s declaration that it is not indispensable satisfies any concern that a decision in its absence would have prejudiced it (plaintiff wants indispensability so proceedings can happen in state court)
11. Erie Doctrine
11. procedure: means, manner, and method of litigation
11. substantive law: law that governs rights and obligations
11.  Federal courts should apply state substantive law and federal procedural law (unless they obtain federal question subject matter jurisdiction)
11. but which state law
11. doctrine answers conflicts between federal and state law
11. supremacy clause: valid federal law trumps valid state law to the contrary
11. Eerie Railroad v. Tompkins
11.  negligence case brought in diversity
11. Swift precent: interpretation of Federal Judiciary Act: law means state rules (statutes) and local customs; in diversity suits federal courts can apply their own common law when state rules don’t have an answer
11. the act charges federal courts to apply state laws in cases where they apply
11. policy: federal common law will promote uniformity but the result was inconsistent outcomes and forum shopping to the plaintiffs advantage
11. Rule
11. there is no general federal common law; federal judges cannot make law; this power is reserved to the states
11. overturns Swift
11.  Klaxon clarification: a federal district court exercising jurisdiction over a state law claim must apply the same substantive law as would be applied by the courts of the state in which the federal district court sits (or predict what the states highest court would do)
11.  Track One Analysis: Federal Statutes/Supremacy Clause
11. Stewart v. Ricoh
11.  breach of contract between an Alabama company and New York Company
11. defendant files a motion to transfer under federal statute §1404: that allows for the sake of convenience and justice a case can be transferred to a different district court
11.  the state law to be applied is the one in which the district court resides
11.  contract had a forum selection clause: stipulating where a case must be litigated when a contract dispute arises
11.  problem: Alabama substantive law holds that these clauses are invalid but the clause states that the dispute can only be litigated in Manhattan
11. Analysis
11.  issue before the court: should Court grant motion to transfer
11. does federal law apply (yes under §1404)
11.  does state law apply (no, Alabama law says nothing about not being able to transfer)
11. is there a conflict between the two? e.g. different answers to the same questions
11. interpretation: read the laws narrowly to avoid the conflict (dissent)
11.  solve conflict: Supremacy clause allows courts to apply valid federal law over state law to the contrary
11.  a federal statute is valid if its arguably procedural
11. arguably procedural: rationally classifiable as governing the means, method, and manner of litigating
11. holding: no conflict because state law doesn’t apply
11.  Track Two Analysis: Federal Rules of Civil Procedure
11.  must be resolved under REA Title 28 §2072
11. delegation of power to the Supreme Court to draft rules for practice and procedure; Rules cannot abridge, enlarge, or modify substantive rights
11. abridge, enlarge, modify: alter the elements of a claim, the content (length not tolling) of the statute of limitations, or the remedy
11. this should be narrowly read since FRCP will always AFFECT substantive rights
11.  Hanna v. Plumer I
11.   clarification of REA in response to federal courts displacing federal rules in favor of state laws
11.  plaintiff is injured in a car accident; defendant dies before plaintiff has a chance to file; plaintiff serves the complaint following FRCP 4
11.  analysis
11. issue: how to serve the defendant
11. both federal and state law apply
11. there is a conflict
11.  rationally classifiable as procedural: yes the rule prescribes how a defendant will be notified
11. does not abridge, enlarge, or modify substantive rights (not every effect on litigant’s rights is ‘erie’ relevant)
11. FRCP have presumption of constitutionality
11. Shady Grove v. Allstate Insurance
11.  plaintiff files class action against defendant paid insurance benefits late (breach of contract); NY state law prevents class actions that seek statutory damages
11. analysis
11. issue: can this action proceed as a class?
11.  FRCP 23 provides an answer
11.  NY State law provides answer
11. there is a conflict
11.  FRCP 23 is rationally classifiable as procedure but does not alter the elements of the claim, the content of the statute of limitations, or the remedy (although is does affect damages)
11. what matters is what the rule governs not whether there is an ‘effect’ on substantive rights
11. concurrence: prongs are separate and analysis must include how rule in practice operates
11. majority: only a facial analysis (text of the rule) to the prongs because of a presumption of validity
11. dissent: no conflict because of the legislative intent (this is a hot take)
11. the analysis notably doest not include whether the state law is substantive
11.  Track Three Analysis: Federal Common (Judge Made) Law
11.  if the judge made law is interpretation of statute: track 1 analysis
11. if it interprets FRCP: track two
11. track 3: judge made law in the absence of FRCP/statute; this power comes from Article III power to govern practice and procedure
11.  Guarantee Trust v. York
11. breach of fiduciary duty claim brought in federal court
11. goals of eerie: 1) avoid forum shopping and 2) avoid unequal application of law
11. issue: whether the complaint was filed in a timely manner/ is the plaintiffs claim still existent
11. analysis
11.  federal law has an answer: doctrine of laches (judicial discretion)
11. state law has an answer: claim should be barred
11. there is a conflict
11.  validity: is it arguably procedural? yes the doctrine determines whether something was filed
11.  prong 2: at the forum shopping stage (when plaintiff is choosing a forum) does the federal law offer a substantive advantage to the plaintiff (in the way of altering the elements of the claim, content of SOL, or remedy)
11. holding: law is invalid because York knew state court doors were closed
11. “ consequences that so intimately affect recovery or non-recovery”
11. Hanna Part 2
11.  court hypothetically rests FRCP as if it was judge made law and renders two validity prongs for eerie analysis
11.  1) arguably procedural and 2) outcome determinative and the forum shopping stage (still only examining the text of the rule)
11. Gasperini v. Center for Humanities
11.  plaintiff was a journalist who agreed to give photo transparencies of a South American war zone to defendant; after defendant lost the transparencies plaintiff sued for breach of contract; defendant moved for a new trial re: excessive damage award; court of appeals reverses and apply NY state law “material deviation standard”
11.  analysis
11.  issue: how should court review jury damages awards
11. federal law: “shock the conscience” standard; 7th amendment (unclear)
11. state law: material deviation
11.  rationally classifiable as procedural and outcome determinative at forum shopping stage?
11.  unclear: stands in between York and Hanna (outcome determinative and not respectively)
11.  might cause plaintiff to forum shop
11. holding: state law applies
11.  Ginsberg alternative: outcome effective (would the choice of law affect the fortune of litigants or unfairly discriminate against them)
11. concern disparate damages between systems
11. “ Erie precludes a recovery in federal court significantly larger than the recovery that would have been tolerated in state court”
12. Rule 56: Summary Judgment
12. can be filed at any time between pleading and 30 days after the end of discovery
12. idea: claim or affirmative defense is insufficient as a matter of evidence
12.  summary judgment tests the evidentiary sufficiency of the claim/affirmative defense
12. “pierce the pleading” to see if claim is sufficient to go to trial “would a reasonable jury find for the party?)
12. this and other procedural challenges make it so less cases go to trial
12. Rule Requirements
12. motion must be precise in identifying claim/defense or part of the claim/defense that is under attack
12. text of the rule says “shall grant” but court has discretion
12. standard: no genuine dispute as to any material fact and entitlement to judgment as a matter of law
12. could end up being premature: court can defer and rule after discovery or deny motion all together
12.  rules of evidence are drafted with the jury in mind (minimizing improper influence)
12. to support the motion parties need only offer evidence that is reducible to admissible evidence
12. court can consider all other materials
12. court can grant summary judgment even if other party or no party raised motion (but court must give notice)
12. Anderson v. Liberty Lobby
12. liberty lobby is suing publisher for damaging reputation by calling founder a ‘nazi’ in an article
12.  defendant raises rule 56 motion: evidence not sufficient to support an essential element of the claim (NY Times standard)
12. malice element
12.  plaintiff offered evidence showing defendant relied on bad sources; defendant replies that plaintiff didn’t offer clear and convincing evidence
12.  Rule: plaintiff needs to offer evidence that meets standard/burden applicable at trial (like beyond reasonable doubt, clear and convincing, more likely than not)
12. materiality: look at elements of the claim and facts relevant to the elements
12. genuine: reasonable jury could reach different outcomes (a reasonable juror could find that plaintiff offered sufficient evidence to meet burden applicable at trial)
12.  interpretation: court must believe evidence offered by non-moving party and draw inferences in favor of them
12. Celotex
12.  claim: asbestos poisoning from defendant
12. defendant files rule 56 summary judgment motion
12.  plaintiff files opposition containing documentary evidence (one of which is hearsay)
12. defendant claims plaintiff failed to produce evidence that showed proximate cause of injury
12. burden of production: supporting a motion or opposition with evidence
12. here plaintiff had burden of persuasion: burden to show claim is well grounded to trier of fact
12.  if moving party has no affirmative defense it still has to show that evidence on the record contains no genuine issue of material fact
12. Rule: there is no requirement that moving party offers evidence if it does not have burden of persuasion (but still has to go beyond conclusory statement about absence of evidence; must show that documentary evidence does not support at least one element of the claim)
12. party with the burden of persuasion must offer evidence
12. Summary judgment for the plaintiff
12.  plaintiff can file motion for summary judgment with the complaint (but could be premature)
12. best chance is with a complaint containing a claim that is question of law (with no evidentiary disputes and all elements are proven)
12. requirements
12. no genuine dispute about the evidence (+ no reasonable jury could find for party opposing the motion) and moving party is entitled to judgment as a matter of law
12. Summary Judgment Sua Sponte
12. Goldstein v. Fidelity
12.  dispute involves insurance contract coverage when two fires occurred
12. plaintiff files rule 56 motion against insurance company
12.  defendant didn’t pay the policy because plaintiff did not repair the building or have operative sprinklers (plaintiff was on notice of these requirements)
12.  defendant (who does not have burden of persuasion) must either affirmatively show evidence that there is no genuine dispute of material fact or show evidence that negates one element
12.  plaintiff with burden of persuasion must offer evidence that supports all the elements
12.  court can grant motion for a party who didn’t file the motion
12. requirement: court must give notice to party against whom summary judgment is being considered
12. Goldstein was on notice because he filed the motion
12.  plaintiffs motion was a mistake because of the repairing condition evidence
12. policy consideration: little encouragement should be given to courts to grant motions sue spent because of the nature of the adversarial system
13. Rule 41: Dismissals
13.  voluntary
13. by a plaintiff or court order
13. before defendant serves answer or motion for summary judgment
13.  not on the merits unless plaintiff has dismissed another case prior
13. involuntary
13. adjudication on the merits
13. defendants moves to dismiss because plaintiff failed to prosecute or follow court orders
13. involuntary
14. Rule 55: Default Judgment
14.  judgment rendered against a party who failed to respond to a claim or counterclaim
14. on the merits (addresses the claim/resolves the claim)
14. contrasts with dismissals on procedural grounds (not on the merits/and usually without prejudice)
14. analysis
14. default
14. requires a complaint and supporting affidavits and a failure to plead or otherwise defend from the other party
14. default judgment
14.  can be done by clerk or judge depending on the claim or damages
14. if the defendant made an “appearance” then defendant is entitled to notice of application for default judgment
14. liability is set once default is rendered but damages can be contested
14. Rule 60b: grounds to set aside a default judgment (nullify)
14. Rogers v. Hartford
14. suit under a federal statute: benefits from insurance and employer
14. plaintiff files motion for default; defendant does not get notice because they didn’t “appear”
14. court defines appearance: clear intention to defend/respond
14. waiver cannot qualify as appearance
14. a 12b motion could qualify
14. defendant files motion under 60b: excusable neglect
14. defendant didn’t willfully fail (mail service made a mistake)
14. factors: extent of prejudice to plaintiff, merit of defendants asserted defense, defendants culpable conduct
14. Hartford failed to establish minimum internal procedural safeguards (to receive notice)
14. “ we have adopted a policy in favor of resolving cases on their merits and against the use of default judgments. This policy, however, is counterbalanced by considerations of social goals, justice and expediency, a weighing process that lies largely within the domain of the trial judges discretion”
15. Rule 50: Judgment as a Matter of Law
15.  the judgment is made regarding evidence jury will hear (documentary and oral)
15. standard: no reasonable juror would find for non-moving party (the support used is different than Rule 56)
15. commonality: Rule 50, Rule 56, and Rule 12b(6); in all cases court reads allegations in favor of non-moving party
15. a party can file rule 50 motion for the first time after plaintiff finishes presenting oral evidence on a  single issue
15.  a party can file a second time after all parties have presented oral evidence to the jury (full opportunity to present evidence)
15. a party can file for the last time no later than 28 days after the judgment for renewal of a rule 50 motion
15. Honaker
15.  Honaker sued Smith under several theories of liability: intentional setting of a fire, failed to distinguish, and intentional infliction of emotional distress. defendant filed a rule 50 motion that was renewed and granted after the verdict regarding IIED claim and 1983 claim
15. court has discretion to grant early rule 50 motions
15. appellate court uses de novo standard of review (no deference to trial court); analysis from scratch that tests the sufficiency of the evidence
15.  court holds that no reasonable jury could decide on the facts for Honaker on 1983 claim.
15.  court reverses rule 50 motion on IIED claim (a reasonable juror could find for him on that claim)
15. Weisegram
15.  issue: when the court of appeals is reviewing an order denying a rule 50 motion can it render the judgment or should it remand to the trial court to render the correct judgment
15. holding: the court of appeals has the power to render the judgment if the trial court is in error
16. Rule 59: Motion for a New Trial
16.  must be filed 28 days from judgment
16. discretionary
16. can be used by any existing party
16. Rule 50: if the court grants a judgment as a matter of law it must also conditionally rule on a motion for a new trial
16.  motion can be granted on any grounds previously used in federal court
16. Rule 61: errors that affect any party’s substantive rights can be used as grounds to grant motion for a new trial
16. only granted in case of clearly erroneous result 
16. court doesn’t examine in favor of a party
16. court can weigh evidence (but it is discourage because of the importance of jury verdicts)
16. Tesser v. Board of Education
16.  assistant school principal sues because she didn’t get appointed as principal as she was allegedly promised
16.  Title 7: didn’t get the promotion because she was jewish
16. on appeal plaintiff essentially re-argued the same facts at trial
16. courts standard for rule 50 and 59: could a reasonably jury conclude that movant failed to prove (by applicable burden) her case
16. plaintiffs grounds for new trial: jury deliberation, order of witness testimony, prejudicial documents
16. only granted when “the district court is convinced that the jury has reached a seriously erroneous result or that the verdict is a miscarriage of justice”
16. court applies rule 61: harmless errors cannot overturn a verdict (errors must affect substantial rights)
17. Preclusion
17. judge made law
17. claim or issue cannot be brought up again in litigation
17. claim: set of operate facts giving rise to one or more rights of action
17. issue: question of law/fact before the court
17. preclusion is an affirmative defense (could defeat an otherwise legitimate claim)
17. if defendant doesn’t raise defense in the answer she can get leave to amend pleading under rule 15
17. state preclusion: based on primary rights; there is 1 for each right of action
17. policy: efficiency and repose
17. Claim Preclusion
17. Porn v. National Grange
17. breach of contract claim in which damages were received for a motor accident; plaintiff later brings an NIED claim against defendant regarding the same event; motion for summary judgment on grounds of claim preclusion granted
17.  elements of claim preclusion
17. same parties
17. same claim: transactional test (balancing/pragmatic)
17.  are the facts related in time, space, origin, motivation
17.  do the claims form a convenient trial unit
17.  can the parties expect the claims to be tried together/separately
17. judgment in the first claim is final, valid, and on the merits
17. claim precision reflects policy of liberal joinder: what should have been litigated will be precluded
17. different legal theories is irrelevant
17. SCOTUS makes no exceptions once res judicata applies
17. but 1st circuit does apply ‘unusual hardship’ exception
17. finality: definite ruling in which all that is left is to access costs or execute judgment
17. validity: no fundamental procedural objections
17. Federated Dept. Stores v. Moitie
17.   US filed an anti-trust suit against Federated Dept. Stores
17. Moitie files a similar complaint against the store which gets removed to federal court, gets dismissed, then Moitie files another complaint (relitigation of an unappeased adverse judgment)
17.  defendant raises res judicata defense
17. res judicata is granted despite similarly situated plaintiffs having success on similar claims on appeal
17.   Rule: there are no exceptions (even an erroneous judgment) to the application of res judicata
17. Taylor v. Sturgell
17.   Herrick files claim against the FAA/Sturgell under the freedom of information act to get information for a model (summary judgment for defendant)
17.  Taylor files a similar claim against Sturgell later, who raises res judicata defense; Taylor was “virtually represented by Herrick”
17.  SCOTUS rejects the doctrine of virtual representation
17.  general rule: you are bound to a judgment (that can later give preclusive effect) if you are a party or treated as a party
17. exceptions
17. agreement (waiver)
17. pre-existing relationship
17. adequate representation (same interest)
17. control (financial)
17. proxy
17. statutory
17. the exceptions are to be applied mechanically
17. due process restriction: party must know about the representation or there must be special procedures in place
17. holding: virtual representation is not a category; remand to see if another category applies
17. Issue Preclusion
17. applies to questions of fact or mixed questions of fact/law
17. affirmative defense
17. elements
17. same issue (doesn’t have to be identical)
17.  actually litigated (doesnt include a settlement or default)
17. properly raised
17. formally contested
17. submitted to the court for determination
17. decided and necessary
17. the judgment wouldn’t stand without the decision
17. party against whom preclusion is raised must be part of the first litigation
17. State courts require the issues to be identical and will give preclusive effects to defaults
17.  Lumpkin v. Jordan
17.  plaintiff was removed from a city commission as a result of his homophobic comments; brings a suit under 1983 and Fair Employment act
17. Fair Employment claim was dismissed under 1367c; plaintiff then refiled FEHA claim in state court; defendant tried to dismiss under doctrine of collateral estoppel (issue preclusion)
17. judgment must be final but doesn’t have to be on the merits
17. issues under both 1983 and FEHA: whether plaintiff was fired for a discriminatory reason
17. holding: issue preclusion applies
17. Cunningham v. Outten
17.  plaintiff files negligence suit against defendant after a car accident; previously defendant was found to have violated code in an administrative proceeding; plaintiff files motion for summary judgment because of issue preclusion
17. holding: preclusion does not apply because negligence wasn’t discussed in administrative proceeding
17. intersystem preclusion: when the two litigations are in different court systems
17. Rule: 2nd court applies the law that the first court would have applied
17.  federal courts
17. diversity: federal law incorporating state preclusion law
17. federal question: applies federal preclusion law
17. CA: primary rights model; judgments for appeal not final for claim preclusion
17. CA Rules: issues must be identical; default judgments have preclusive effects for CA for issue preclusion; must be on the merits
17. mutuality principle: only a party to a litigation is bound to the judgment and can benefit from judgment
17. applies to both parties in claim preclusion but only to the person abasing whom issue preclusion is used
17. Bernhard v. Bank of America (defensive use)
17.   old woman gives person financial power to open an account with defendant; in a probate court there was a recovery of funds issue litigated; in the second court Bernhard sues B of A for the recovery of the same funds
17.   holding: preclusion applies because Bernhard’s interests were represented in claim 1
17. Parklane Hosiery v. Shore (offensive use)
17.   in litigation 1 the SEC files an action against Parklane
17. in litigation 2 Shore files a similar claim against Parklane and files a motion for summary judgment on issue preclusion grounds
17.  issue: can we apply preclusion if Shore is not a party
17. problems with offensive uses
17. might encourage the “wait and see” approach
17. unfair to defendant because it’s possible defendant didn’t have full opportunity in case #1
17. Rule: offensive use is discretionary
17. here defendant had fun opportunity
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