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Civil Procedure 2019-20 Outline
Personal Jurisdiction
Constitutional Origins and Framework of Personal Jurisdiction
I. Pennoyer v. Neff: The plaintiff wins the second case because in the first case, the state court did not have personal jurisdiction over the defendant, therefore the judgement rendered and the attachment of the property were both invalid
A. Court held that constructive notice could be acceptable in some cases
1. In Rem Jurisdiction: allowed a court to seize property under the theory that taking property would effectively put an owner on notice
2. But, Pennoyer was an in personam case where the court attempted to reach the plaintiff so constructive notice was not sufficient
a) Personal service of a defendant within the state’s borders is the only way to establish personal jurisdiction
B. Sovereignty of the states holds that a state’s jurisdiction is limited to the state’s territory and the court can’t just reach out beyond its borders and assert power over people living somewhere else
1. Unless, in Pennoyer, defendant was served process while in the state OR defendant owned property in the state at the start of the trial
C. It is inconsistent with the 14th Am. Due Process Clause for a state to exercise judgement over the rights and responsibilities of citizens not within its boundaries
Steps to Determine Personal Jurisdiction
Step 1: Long-Arm Statutes
A state’s Long Arm Statute tells the courts of that state how far within the outer constitutional bounds of personal jurisdiction set by the Due Process Clause they can reach
There are two kinds of long arm statutes
· Those that take the maximum
· CA’s long arm statute allows “a court of this state to exercise jurisdiction not inconsistent with that of the U.S. Constitution”
· Those that are enumerated and take less than the maximum in a self-imposed restraint
· Plaintiff must allege sufficient jurisdictional facts to bring the defendant within the coverage of the long-arm statute, and then determine whether sufficient minimum contacts were had
· Gibbons v. Brown: By entering a complaint in the Florida court two years prior for a claim arising from the same accident, the defendant has not subjected herself to personal jurisdiction for another claim arising from that accident, given the length of time between the two actions and the fact that the prior suit named as the defendant a non-party in the instant proceedings
· A current defendant’s prior decision to bring suit in FL should not indefinitely subject her to personal jurisdiction
· Generally, if it is enumerated, it is permissible under the Constitution, but need to always check
Step 2: Minimum Contacts Test
Before proceeding to MCT, determine if there is consent to personal jurisdiction, which can be given by the defendant by appearance in court or different contract clauses, giving the court power where it otherwise would not have it
· If there is consent, do not need to do constitutional power analysis 
· If a defendant is appearing in court but claims lack of personal jurisdiction s/he needs to raise a motion at the very first opportunity or risk consenting
· Different contract clauses that force consent for personal jurisdiction
· Choice of law clauses do not purport to say where suit shall be brought but do provide that the substantive law of a particular jurisdiction will govern disputes arising under the contract
· Clause can be considered a purposeful contact with forum (Burger King)
· Consent-to-jurisdiction clauses that say the parties consent to suit in a particular place, thus waiving challenges to personal jurisdiction
· Permit, buy do not require, that the suit be brought in that place
· National Equipment Rental v. Szukhent: Court ruled that clause in contract designating a New York lawyer as the agent for accepting process of service was consent to personal jurisdiction in New York
· Forum selection clauses limit the forum to a single location
· Reasonable and permissible if it is limiting the fora since passengers come from many locales; ex ante clause dispels confusion about suit location, saving time and money; and lower ticket price reflects savings the passengers enjoy by limiting fora
· Still would be subject to fundamental fairness scrutiny by not setting forum as a means of discouraging passengers from pursuing claims, evidenced by the principal place of business and incorporation; not obtaining passenger's accession by fraud or overreaching; and proper notice given allowing the option of rejecting the contract
· Carnival Cruise Lines, Inc. v. Shute: Forum selection clause was reasonable and fair when they clearly informed the passenger, and otherwise would expose cruise line to suit everywhere
· Dissent: Contracts of adhesion (take-or-leave basis by party with stronger bargaining power to a party with weaker power) might not be enforceable since the adhering party generally enters without manifesting knowledge and voluntary consent
· Because it would have been easy to distinguish The Bremen v. Zapata Off-Shore Co. (as concerning a contract negotiated by commercially sophisticated parties of equal standing), Carnival Cruise Lines stands as strong evidence of the Court’s willingness to enforce forum selection clauses
· Arbitration clauses take disputes out of the judicial system and place them in arbitration system largely beyond judicial review
Minimum contacts test is used to determine whether the defendant has sufficient contacts with the forum state for personal jurisdiction by asking (1) has the defendant purposefully availed him/herself and (2) is the plaintiff’s suit related to the contacts?
A defendant purposefully avails him/herself to the benefits and protections of the state laws by making a purposeful engagement with the state
· Hanson v. Denckla: FL court did not have personal jurisdiction over the DL trust, because although its client died and administered the trust in FL, the trust had not personally availed itself to FL by taking advantage of its laws for benefits and protection
· The deceased’s actions were unilateral
· Hypo: If the deceased died in PA where trust formed, she could have personal jurisdiction there just like in McGee
· Jurisdiction would thus be fair because the defendant has advanced knowledge that there is the potential for them to be sued in the state
· Competing viewpoints on what is considered purposeful availment in the context of a company putting products into the state’s “stream of commerce”
· Mere unilateral actions of plaintiffs cannot satisfy the requirement of contact, rather defendant must have the “expectation that [products] will be purchased by consumers in the forum state”
· World-Wide Volkswagen Corp. v. Woodson: No Oklahoma personal jurisdiction over nonresident automobile retailer and distributor when defendant’s only connection is that the car sold in NY to NY residents was driven through OK where the accident and cause of action occurred
· Foreseeability that the plaintiff’s vehicle could end up in OK is not sufficient since that would reinstate quasi in rem jurisdiction where the amenability to suit would travel with the chattel
· If the sale by manufacturer or distributor is not simply an isolated occurrence like it is here, but arises from the efforts to serve, directly or indirectly, the market for its product in other states, it is not unreasonable to subject it to suit in one of those states if its allegedly defective merchandise has caused the injury there
· Under what circumstances should a defendant “expect” that its goods will be purchased by consumers in the forum state?
· Asahi Metal Industry Co. v. Superior Court of California: No personal jx because it would be unreasonable to submit international company to huge and costly burden of litigation in US, but there is a split in the court if the foreign manufacturer Asahi should have expected their goods to be purchased in the forum, making personal jurisdiction fair and just
· O’Connor: Expectation arises when defendant has the “intent or purpose to serve the market in the forum state”
· More than just putting product in the stream of commerce, but rather that you intended for it to arrive there
· Brennan: Expectation arises when defendant is “aware that the final product is being marketed in the forum state”
· Defendant is simply aware of the possibility and can reasonably predict product ends up there
· As long as a participant knows that the final product is being marketed in the forum state, and therefore enjoys economic benefit and indirectly benefits from state laws, the suit in the forum state should come as no surprise and the burden will correspond to the benefit
· Still consistent with WWV because, whereas in that case the plaintiff unilaterally acted, in Asahi the defendant initiated the process of an intermediary bringing the product into the forum state
· Specific jurisdiction when foreign defendant places a product into the steam of commerce while also designing the product for the forum market, advertising in the forum, establishing channels for providing regular advice to customers in the forum, or marketing through a distributor who has agreed to serve as a sales agent in the forum
· J. McIntyre Machinery, Ltd. v. Nicastro: New Jersey courts do not have personal jurisdiction over the English appellant, when plaintiff cut off fingers with defendant’s product, because at no time did defendant market or ship to New Jersey in purposeful availment to the state
· Ultimately more “no” votes, but only by plurality
· Kennedy: No jurisdiction by following O’Connor, saying that there needs to be intent and purpose by defendant placing products in the stream, thus “manifesting an intention to submit to the power of a sovereign”
· Not enough that the defendant might have predicted or had foreseeability that its goods would reach the forum, rather you need an intentional targeting of a state
· Aiming for the US in general is not enough for any one particular state
· Ginsburg: There is jurisdiction by following Brennan, because company clearly wanted to enter US market and to sell everywhere they could, so they were aware and should have expected product ending up in NJ, which constitutes purposeful availment
· The Zippo Sliding Scale Test is used to assess whether a defendant’s Internet contacts with the state constitute purposeful availment by measuring the website’s degree of interactivity based on customer’s usage
· Passive site if defendant simply posted information on the website which is accessible to users in the forum
· No minimum contacts sufficient for personal jx
· Extent of interactivity isn’t a helpful question to ask today since even “passive” websites are gathering information, so the features of the website need to be determined if they purposefully targeted
· Interactive site if website user can exchange information with the host computer
· Maybe minimum contacts sufficient for personal jx, depends on the facts
· Abdouch v. Lopez: Nebraska does not have personal jurisdiction over the defendant because the website used to post the advertisement is interactive but the contacts created by the website are unrelated to the plaintiff’s cause of action, and the defendant did not expressly aim their tortious conduct at Nebraska
· Subscription site is if defendant enters into contracts with residents of forum that involve knowing and repeated transmission of computer files over the internet
· Yes minimum contacts sufficient for personal jx
· The Calder Effects Test states that a defendant’s intentional torts can serve as a source of personal jurisdiction when the acts (1) were intentionally tortious, (2) were uniquely or expressly aimed at the forum state, and (3) caused harm, the brunt of which was suffered--and which the defendant knew was likely to be suffered--in the forum state
· Purposeful directment of conduct towards the state
· Abdouch: Defendant’s ad was not purposefully aimed at Nebraska and he did not know plaintiff was alive and in Nebraska
· Purposeful availment is not satisfied if the defendant engaged with a plaintiff s/he knows is from a different state
· Focus of the contact needs to be between the defendant acts towards a forum state, not towards a person who lives in a state
· Walden v. Fiore: Nevada court cannot exercise personal jurisdiction over the defendant when defendant knew his allegedly tortious conduct in Georgia would delay the return of funds to plaintiffs with connections to Nevada, and the defendant had no other contacts with Nevada, because a plaintiff's contacts with the forum state cannot be decisive in determining whether the defendant's due process rights are violated
A plaintiff’s suit arises out of the defendant’s contacts if the suit is directly related to the contacts, giving the court specific jurisdiction over the defendant
· Is the contact with the state continuous and systematic versus casual and isolated and is the cause of action directly related versus unrelated to the contacts?
· International Shoe Co. v. Washington: Appellant is required to respond to the suit in Washington because its activities of selling shoes through sales agent in the state were systematic and continuous and the suit arose out of these activities
· The operations establish sufficient contacts with the forum state to make the suit reasonable, just, and in accordance with due process
· The exercise of the privilege to act within a state with the enjoyment of its benefits and protection gives rise to obligations that can require a corporation to respond to a suit in the state
· McGee v. International Life Insurance, Co.: The California court had personal jurisdiction over the Texas-based defendant because they conducted the entire business with the plaintiff by mail, including signing the contract in California, and the plaintiff’s suit was directly related to these isolated contacts
· If the contacts are casual and isolated, the suit must be directly related to the contacts for personal jurisdiction to hold
· Contact doesn’t have to be a physical presence; it can be anything that is an economic or business contact
· Shaffer v. Heitner: NJ court did not have personal jurisdiction over the private property of the defendant officers of the company since the suit against the company did not directly relate to the property
· Applied minimum contacts test to individuals, not just corporations
· A court has general jurisdiction over the defendant when the defendant has such substantial and continuous contacts with the forum state that it is fair to assert jurisdiction even over claims unrelated to those contacts
· Every individual and business entity in the US has at least one state where they can be sued on any claim
· State of their domicile for people, or state of incorporation and principal place of business for companies
· A corporation’s principal place of business is generally where the business's books and records are kept and is often where the head of the firm and other senior management personnel are located
· Milliken v. Meyer: Defendant was oil partner with plaintiff and resident of Wyoming who was served personally in Colorado, but refused to appear in the Wyoming court which rendered a judgement against him
· Domicile in the state is alone sufficient to bring an absent defendant within the reach of the state’s jurisdiction
· The authority of a state over one of its citizens is not terminated by the mere fact of his absence from the state, which accords him privileges and protection by virtue of his domicile, so it may also exact reciprocal duties
· Contacts must be “so continuous and systematic” as to render the defendant “at home” in the forum state
· Perkins v. Benguet Consol. Mining: Ohio general jurisdiction can be asserted over a Philippines company that has its corporate headquarters and business operations centered in Ohio during WWII despite Ohio not being its place of incorporation or principal place of business
· Helicopteros Nacionales de Colombia v. Hall: Plaintiff cannot sue a Columbian company in Texas for a helicopter crash in Peru, because general jurisdiction not upheld when corporation held some meetings, purchased some equipment, and sent some employees to trainings in Texas
· Goodyear Dunlop Tires Operations, S.A. v. Brown: North Carolina court does not have general jurisdiction over a Turkish subsidiary of a United States company with regular business and commercial ties to the plaintiff’s home state of North Carolina, because the subsidiary’s relationship to the forum state was too unrelated to the claim against the faulty tire that caused the fatal accident in Paris
· Foreign subsidiaries of a United States parent corporation are not amenable to suit in state court on claims unrelated to any activity of the subsidiaries in the forum state when their contacts are not continuous and systematic
· Daimler AG v. Bauman: California court does not have jurisdiction over a German company’s activities in Argentina, despite its subsidiary having extensive contacts in the forum that are imputable to the parent company
· Plaintiffs argued that if a Polish driver overturned a Daimler-manufactured vehicle in Poland, they could sue in California, which lost them the case because can’t sue a corporation in the forum for things totally unrelated
· Sotomayor is afraid that companies will become “too big for general jurisdiction”
· Majority responds to this by saying that reasonableness is only for specific jurisdiction, and that when a corporation is genuinely at home in the forum state, any second step inquiry would be superfluous
· No reasonableness analysis for general jurisdiction since it is becoming so limited, thus it can’t be unfair to be sued in a forum where you are “at home”
· Goodyear and Daimler rejected the proposition that a defendant extensively engaging in lots of business and sales in the forum is sufficient to establish general jurisdiction, rather it has to be a lot
· Hypo: TX oil company incorporated in TX and has its principal place of business there. All of its oil wells, refineries, and operations are in TX. Sells oil throughout the US, but mainly to CA. Millions of dollars in business with CA each year and it sends at least one shipment a day to CA. Those trucks always travel through NM. One day, one of the TX oil company’s truck causes an accident in CA with a driver who lives in NM but is visiting CA
· General jurisdiction obviously in TX
· Under the last two cases, contacts in CA are insufficient to have general jurisdiction in CA because they are not so continuous and systematic to render them at home
· There is specific jurisdiction in CA because there is purposeful contacts with CA and the lawsuit is related to those contacts
· No specific jx in NM because the accident happened in CA
· Doesn’t matter that the plaintiff is from NM because it’s about the defendant’s actions, not the plaintiff’s domicile
· If the accident had happened in NM, there would’ve been specific jx there
· Bristol-Myers Squibb Co. v. Superior Court: Although BMS had some sort of continuous and systematic contact with CA, it was not enough to give the CA court general jurisdiction to allow nonresidents to sue about a drug that was not produced, developed, or exceptionally marketed in the forum state
· Specific jx granted for resident plaintiffs cannot be applied to nonresident plaintiffs since their claims do not arise in the forum
· “Tag”/transient jurisdiction is where mere presence in the forum state and service with process conclusively establishes general jurisdiction
· Burnham v. Superior Court: Nonresident defendant was subject to CA jx when he was served with divorce papers in the forum state while visiting his child
· Scalia: Anytime you’re tagged in forum state, there is general jurisdiction with no need to consider minimum contacts or fairness/justice for that case
· Brennan: Must consider whether minimum contacts and “fair place and substantial justice,” but should essentially always pass test
· White: joined in much of Scalia’s plurality, but limited approval to cases like Burnham, where presence was intentional, not involuntary
· Martinez v. Aero Caribbean: Service on corporate officer insufficient to confer general personal jurisdiction over the whole corporation because Burnham’s tag jurisdiction does not apply to corporations rather only to individuals
· A court has specific jurisdiction over a defendant when the defendant has purposefully availed him/herself of the benefits and protections of the forum state and the plaintiff’s suit arises directly out of these contacts
· Daimler: Single or occasional acts of the corporate agent in a state may sometimes be enough to subject the corporation to state’s jurisdiction for suits relating to that in-state activity
Step 3: Fair Play and Substantial Justice
Once defendant’s minimum contacts are established, determine whether the assertion of personal jurisdiction would comport with “fair play and substantial justice”
· Only required for specific jx, not for general jx (Daimler)
· Plaintiff’s choice is given preferential treatment unless defendant can show that subjecting him/her to personal jurisdiction in the given forum is unreasonable and violates principles of fair play and substantial justice
· Burger King v. Rudzewicz: Florida court had personal jurisdiction over defendants who entered into a long term agreement with a Florida-based corporation, in a contract that called for the application of Florida law, and trained in Florida, and therefore purposefully availed themselves of Florida law
· Rule 4(k)(1)(A): a federal court has the same jurisdictional reach as its corresponding state court
Factors for analyzing fair play and substantial justice
· Burden on defendant to appear in the forum
· Interest of the forum state in presiding over the case
· Plaintiff's interest in obtaining convenient and effective relief
· Interest in efficient resolution of controversies and the shared interests of the several states in furthering fundamental substantive policies
· Includes considering as appropriate the interests of other nations (Asahi)
· Alternative forum state that is better suited and that has an interest in the case
Step 4: Notice
Notice must be reasonably and sensibly calculated to likely actually inform interested parties of the lawsuit against or relating to them, and afford them opportunity to present their objections
· Where conditions do not reasonably permit such notice, the form chosen cannot be substantially less likely to bring home notice than any of the other feasible and customary substitutes
· Mullane v. Central Hanover Bank & Trust Co.: When the bank had the addresses and names of many beneficiaries, publication in local newspapers without even naming the beneficiaries cannot be reasonable because “mere gesture is not due process”
· The means employed must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it
· However, in cases of persons missing or unknown, indirect and futile notification (such as constructive notice) is sufficient
· Court suggested that due process did not always require personal service of process, and doesn’t even require that everyone gets it, so long as the efforts are reasonable
Only very unusual circumstances justify failure to give personal notice to any defendant whose identity and whereabouts are known and who is not seeking to evade service
· Jones v. Flowers: State authorities sending two certified mail notices to the last address of the owner who had moved, did not suffice for proper notice because there was more they could have done to determine the proper address, such as an online search
· When you know with absolute certainty that your mail didn’t get to the defendant, you need to do more to effect personal service before moving to published constructive notice
· A court allowed a divorcing wife to serve her husband the divorce papers through Facebook message, since she could not find his address, as long as the account acknowledged receipt
Mechanisms of notice and service
· Notice is informing defendants that government action is pending against them, as required by the Constitution
· Service is using a particular method to inform defendants that government action is pending against them, as specified by statute, court rule, or common law tradition
· FRCP Rule 4 is used to bring a party into a lawsuit through service of process (the summons and complaint)
· Summons tell you that you’ve been sued, the complaint is what the lawsuit is about
· If you’re complying with federal statutory standard of Rule 4, there’s very little chance you won’t satisfy constitutional standard of Mullane as well
· Rule 4 contents
· (a) Contents of a summons (a.k.a. names of parties, date, etc.)
· (b) Clerk signs the summons for plaintiff to serve defendant(s)
· (c) Plaintiff is responsible for serving summons with copy of complaint; or by a person who is at least 18 years old and not a party; or by a marshal or someone specially appointed
· (d) Waiving service
· Time to answer after a waiver
· At least 30 days to return the waiver from the time it was sent
· At least 60 days to return the waiver outside the United States from the time it was sent
· Waiving of service of summons does not waive any objection to personal jurisdiction or venue
· Waiver option applies to individuals, corporations, subject to service under Rule 4(e), but not for government entity
· Why waive service?
· You get more time to answer complaint – 60 days (versus 21 days under Rule 12)
· Cheaper and more efficient
· Penalizes those who don’t waive personal notice without good reason
· (e) How to serve personally individual within U.S.
· Following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the district court is located or where service is made; or
· Doing any of the following:
· Delivering a copy of the summons and of the complaint to the individual personally;
· Leaving a copy of each at the individual's dwelling or usual place of abode with someone of suitable age and discretion who resides there; or
· Delivering a copy of each to an agent authorized by appointment or by law to receive service of process.
· (k)(1)(A) Personal jurisdiction is established using procedures in Rule 4 only if jurisdiction is constitutionally permissible
· In the majority of circumstances, the federal court has the same jurisdictional reach as the state court in the state which the federal court sits
· Federal district court in LA has same reach as state court
· For a few exceptions, the federal court reach may be greater than that of the state
· (m) Time limit for service 
· If defendant is not served within 90 days after complaint is filed, then court must dismiss the action without prejudice against the defendant or order that service be made within a specified time
· But if plaintiff shows good cause for failure, the court must extend the time for service for an appropriate period
Self-Imposed Restraints on Jurisdiction
Venue is solely statutory and determines within which federal judicial district a suit can be brought within a state with personal jurisdiction
· 28 USC 1391 places suits in judicial districts connected either to the parties or to the events giving rise to the action
· (b)Venue in General.—A civil action may be brought in—
· (1) a judicial district in which any defendant resides, if all defendants are residents of the State in which the district is located;
· (2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; or
· (3) if there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action
· Only if the answer to (b)(1) and (b)(2) is no, then you can go to (b)(3)
· Residency often establishes venue
· For residency analysis, entities are treated differently than natural persons
· Principal place of business of an entity will likely be defined as the nerve center of the entity
· Statute makes clear that non-citizens who have been admitted by the US as permanent residents are to be treated as citizens for venue purposes
· Courts are split whether all non-citizens, regardless of whether they are lawful permanent residents, reside in the judicial district in which they are domiciled
· Thompson v. Greyhound Lines, Inc.: The case was not filed in the proper venue when it was filed in Alabama because one of the defendants did not reside in Alabama and there was not sufficient evidence that a substantial part of the events gave rise to the claim occurred there, so the case should be transferred to the proper venue in Mississippi where 1391(b)(2) is satisfied since the defendant could not offer a reason why it should be dismissed
· States have their own venue statutes that indicate in which county an action may be brought based on a variety of different tests
· The defendant’s residence is the most common provision for venue
When a case is brought in the wrong venue, the judge can decide to dismiss or transfer
· Dismissing would require refiling the case from scratch, so transferring makes it easier for the plaintiff
· Courts often decline to apply their jurisdiction, even though they possess it, using transfer and forum non conveniens
· May choose to not hear a case because of justice or efficiency, such as when a preponderance of witnesses will have to travel long distances to testify
· Three ways to transfer a case to the proper venue
· 1. 28 USC 1404: If a case is in a proper court federal court, court can use 1404(a) to transfer to another federal district court or division that’s proper
· More convenient, better suited to be litigated in another proper court
· 2. 28 USC 1406: If case is in an improper federal court, court can use 1406(a) to dismiss or transfer to a federal district court or division that’s proper
· 3. Forum non conveniens: Federal court can use this common law doctrine to dismiss (or stay) a case in favor of it being refiled in to an alternative forum/system in a state court or another country
· Can’t use federal statutes to transfer from federal to state courts
· Applicable for both state and federal courts for dismissing for refiling in another state or country
· Defendant bears the burden of showing that (1) there is an adequate alternative forum; and (2) the balance of private interest factors and public interest factors favors dismissal 
· Public and private factors of convenience have to clearly point towards an alternative forum for a court to transfer a case
· Private interest factors affecting the convenience of the litigants
· Relative ease of access to sources of proof; availability of compulsory process for attendance of unwilling, and the cost of obtaining attendance of unwilling, witnesses; possibility of view of premises, if view would be appropriate to the action; and all other practical problems that make trial of a case easy, expeditious, and inexpensive
· Public interest factors affecting the convenience of the forum
· Administrative difficulties flowing from court congestion; the local interest in having localized controversies decided at home; interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action; the avoidance of unnecessary problems in conflicts of laws, or in the application of foreing law; and the unfairness of burdening citizens in an unrelated forum with jury duty
· Dismissal on grounds of forum non conveniens may be granted even though the law applicable in the alternative forum is less favorable to the plaintiff's chance of recovery
· Piper Aircraft v. Reyno: although Scottish law is less favorable to the plaintiff suing for the deaths of the five Scottish passengers in a Scottish plane crash, the court held that plaintiffs may not defeat a motion to dismiss on the ground of forum non conveniens merely by showing that the substantive law that would be applied in the alternative forum is less favorable to the plaintiffs than that of the chosen forum
· The possibility of an unfavorable change of law should not, by itself, bar dismissal
· Guidi v. Inter-Continental Hotels Corp.: when U.S. citizen plaintiffs filed suit in New York against a New York-based corporate hotel operator over claims from a shooting in an Egyptian hotel, the district court incorrectly dismissed the case on forum non conveniens to an Egyptian court, because the inconvenience and “emotional burden” on plaintiffs outweighed the “slightly” greater convenience of litigation in Egypt
· For it to be weighed, the substantive law has to be so much worse that it is essentially no remedy at all
· Gonzalez v. Chrysler Corp.: the case was dismissed on forum non conveniens to a Mexican court despite a damage recovery cap in the Mexican law making it economically nonsensical to bring the case there
· Staying a case means keeping it in the federal docket without dismissal but not addressing it or moving it forward
· Keeps case in a holding pattern and the judge still has power over the defendants while saying “I’m going to stay the case for a year, plaintiff go file in Scotland, and defendant don’t waive the statute of limitations”
· A way to ensure the case gets heard in the other forum
· When parties have entered into a valid forum-selection clause that designates a federal venue, the case should be transferred to the designated district unless extraordinary circumstances exist that are unrelated to the parties’ convenience
· Atlantic Marine Construction Co. v. United States District Court: When two companies enter into a contract with a forum selection clause in Virginia, and one company files suit in a different district, the clause could be enforced through a motion to transfer under § 1404(a), which required that a forum selection clause be given controlling weight in most case
Subject Matter Jurisdiction
Subject matter jurisdiction is the question of whether, based on a case’s matter, a federal court has the power to hear a certain case, only a state court can hear it, or both
· Because federal courts are courts of limited jurisdiction, two questions are asked to prove the case can be heard in federal court
· 1. Does the case fall within an enumerated category of Article III S2?
· 2. Has Congress authorized the lower federal court to assume that jurisdiction?
· US Constitution Art. III, S1
· “The judicial power of the US, shall be vested in one Supreme Court, and in such inferior courts as the Congress may from time to time ordain and establish.”
· Constitution governs Supreme Court, statutes govern lower courts
· Article III, Section 2: “Extends federal judicial power to cases in law and equity, arising under this Constitution, the laws of the United States, and treatises made, or which shall be made, under their authority.”
· Federal question and diversity jurisdiction account for by far the most common types of cases federal courts hear of the nine types
· Constitution is the ceiling but not the floor
· Constitution allows Congress to give this much jurisdiction, but Congress does not have to take it all
· Federal courts may assume only portion of the Article III judicial power which Congress, by statute, entrusts to them
· In contrast, state courts are courts of general jurisdiction and can file most cases in state court other than federal exclusivity and special state courts
· Small category of cases can only be filed in and are exclusive to federal court
· Patent, bankruptcy, federal antitrust statutes, etc.
· Pretty big concurrent jurisdiction section
Unlike personal jurisdiction which is waivable, subject matter jurisdiction can never be waived and the parties or the court can raise it at any point in the case or the appeals
· Capron v. Van Noorden: Plaintiff sued defendant in federal court and lost, and on appeal in the Supreme Court, plaintiff suggested lack of diversity jurisdiction, leaving the plaintiff free to refile in state court
· Subject matter jurisdiction is held to be so fundamental that a court is required to raise the issue on its own and dismiss if it finds lack of jurisdiction, even if the parties don’t move to dismiss for lack of subject matter jurisdiction on their own
· A case can start out as a federal case, but then lose its federal status after a judgement or settlement
Federal Question Jurisdiction
Article III, Section 2 of the Constitution “Extends federal judicial power to cases in law and equity, arising under this Constitution, the laws of the United States, and treatises made, or which shall be made, under their authority.”
28 USC 1331 of the federal statute: “The district court shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treatise of the United States.”
· The Constitution gives a wider circle of interpretation for “arising under” than does 1331, which only takes a portion, even though the language is similar
· Courts have cautiously interpreted 1331 narrowly to not exceed scope because if they are wrong, Congress can simply change the statute saying that “arising under” should go to the same limits as the Constitution
· Otherwise, the Court would need to interpret the Constitution, and to change that interpretation, an amendment would need to be made
Well-pleaded complaint rule states that only complaints in which the federal element is part of the plaintiff’s claim arises under the Constitution
· Rule 8(a)(1) requires every federal complaint to begin with a short and plain statement of the grounds for the court’s jurisdiction
· A suit arises under the Constitution only when the plaintiff’s statement of his own case of action shows that it is based upon those laws or that Constitution
· It is not enough that the plaintiff alleges some anticipated defense to his cause of action and asserts that the defense is invalidated by some provision of the Constitution of the US
· Louisville & Nashville Railroad v. Mottley: When plaintiff alleged that the defendant would make a defense to his principal claim that would fall under the US Constitution, the federal court did not have SMJ over the case
· Even though the complaint referred to various defenses the railroad might (and did) raise, those anticipated defenses were not part of a “well-pleaded complaint” for breach of contract
· In a line of cases parallel to Mottley, some courts have assumed “arising under” jx on the basis of something less--or different--than a claim depending on federal law
· Smith v. Kansas City Title & Trust Co.: When a plaintiff alleged that defendant bank violated a state law but the “illegal” securities were bonds issued by a federal agency under a federal law that plaintiff claimed was unconstitutional, the court held that this was “arising under” jurisdiction
· Grable & Sons Metal Prod. Inc. v. Darue Eng’g & Mfg.: Supreme Court held that federal question jurisdiction was proper when defendant sought to move to federal court arguing that the underlying issue was the adequacy of the IRS system of notice in its tax sales after a quiet title suit was filed in state court
Diversity Jurisdiction
Article III S2 of the Constitution extends the federal judicial power to controversies between citizens of different states, and between a state , or the citizens thereof, and foreign states, citizens, or subjects
28 USC S1332 of the federal statute provides that the district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between
· 1. Citizens of different States;
· 2. Citizens of a State and citizens or subjects of a foreign state, except that the district courts shall not have original jurisdiction under this subsection of an action between citizens of a State and citizens or subjects of a foreign state who are lawfully admitted for permanent residence in the United States and are domiciled in the same State;
· 3. Citizens of different States and in which citizens or subjects of a foreign state are additional parties; and
· 4. A foreign state, defined in section 1603(a) of this title, as plaintiff and citizens of a State or of different States.
A citizen of a state must be a US citizen and must be domiciled in the state
· A natural person has only one domicile at a time
· Initial domicile is the state of birth or naturalization
· Change of domicile is when there is physical presence in another state with intent to remain there indefinitely
· Hawkins v. Masters Farms, Inc.: A federal court could not hear the case because it did not have diversity subject matter jurisdiction due to the ruling that the plaintiff was a citizen of the same state as the defendant
· Established at the time of filing the lawsuit, not at time of incident even if the plaintiff has moved to another state for the sole purpose of establishing diversity
· Smith v. Kennedy: Subject matter jurisdiction does not focus on whether a party is attempting to gain a tactical advantage because granting such an argument would be giving a tactical advantage to the arguer
· Diversity with partnerships and corporations
· Partnerships are a collection of individuals, thus domicile of the partnership is the citizenship of each individual member
· Corporations are treated as an entity can have two states of citizenship
· Principal place of business and state of incorporation
· Hertz Corp. v. Friend: The phrase “place of business” in S1332(c)(1) refers to the place where the corporation’s high level officers direct, control, and coordinate the corporation’s activities
· It should be where the corporation maintains its headquarters (“nerve center”) provided the headquarters is the actual center of direction, control, and coordination and not simply an office where the corporation holds board meetings that officers fly to occasionally
· Can only have one PPoB but can technically be incorporated in every state
· Being a resident of a foreign state while maintaining US citizenship does not allow for jurisdiction under 1332(a)(2), and not providing sufficient information to ascertain the plaintiff’s domicile doesn’t allow for jurisdiction under 1332(a)(1)
· Redner v. Sanders: When a US plaintiff is a resident of a foreign state, that does not make him a citizen of that foreign state, and when the plaintiff does not offer sufficient evidence as to his US domicile, diversity jurisdiction cannot be asserted
· Courts insist that the diversity required under 1332 exactly match one of the statutory definitions
· England v. NY & Mexico → not diverse (where foreign citizens on both sides, require US on both sides)
Diversity subject matter jurisdiction requires complete diversity between the parties
· Strawbridge v. Curtis: In a case with multiple diverse parties, the existence of a single party with the same state citizenship as that an opposing party will destroy diversity
· No plaintiff can be a citizen of the same state as any defendant
· Citizens of the same state cannot be on both sides of the “v.”
· The complete diversity requirement is not mandated by the Constitution or by S1332(a), but the court nonetheless has adhered to complete diversity rule in light of the purpose of the diversity requirement, which is to provide a federal forum for important disputes where state courts might favor, or be perceived as favoring, home-state litigants
· The Constitution, as opposed to S1332, requires only minimal diversity, that is, at least one claimant diverse in citizenship from another
· A court can retain diversity jurisdiction over other partiesby dismissing a nondiverse party not held to be indispensable
· For diversity purposes, the representative of a child, an incompetent, or a deceased person (appointed to administer the estate) has the same citizenship as the individual represented
28 USC 1359 deprives district courts of jurisdiction in those cases in which a party has been improperly or collusively joined to invoke diversity jurisdiction
· Courts are not unanimous in what is “improper”
Besides diversity, S1332 requires an amount greater than $75,000 in controversy, which is not the amount the plaintiff will recover, rather it’s the amount in controversy based on the damages
· Has to actually exceed $75,000 (i.e. $75,001)
· St. Paul Mercury Indemnity Co. v. Red Cab Co.: It must appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify dismissal. The inability of plaintiff to recover an amount adequate to give the court jurisdiction does not show bad faith or oust the jurisdiction. Not does the fact that the complaint discloses the existence of a valid defense of the claim. But if, from the outset of the pleadings, it is legal certain that the plaintiff cannot recover the amount claimed, or if the court is certain that the plaintiff never was entitled to recover that amount, and that his claim was therefore colorable for the purpose of conferring jurisdiction, the suit will be dismissed
· Salmi v. D.T. Management: Plaintiff’s mere hope for an extreme punitive award several times his actual damage cannot be the sole basis for jurisdiction
· A plaintiff may aggregate the amount sought as relief for different claims to reach the statutory minimum
· Single plaintiff with two or more unrelated claims against a single defendant may aggregate
· Cannot aggregate when there is one plaintiff with a separate claim against multiple defendants
· Plaintiff can aggregate with one claim against two joint tortfeasor defendants who are jointly liable
· Not really “aggregating” since it’s really one claim with no way to split it up
· Two plaintiffs each having claims against a single defendant may not aggregate if their claims are regarded as “separate and distinct”
· If one plaintiff exceeds the minimum and another one does not, against one defendant, the second plaintiff may sue in federal court if the second claim arises out of the “same case or controversy”
· In situations involving multiple defendants or multiple plaintiffs with a common undivided interest and single title or right, the value of the total interest will be used to determine the amount in controversy
· Compulsory counterclaims do not need to separately meet the amount in controversy minimum whereas permissive counterclaims do
Supplemental Jurisdiction
Supplemental jurisdiction allows a plaintiff to use an anchor federal claim, over which the court has subject matter jurisdiction, and attach to it a pendent state claim that arises and derives from a common nucleus of operative facts
· Broadens federal jurisdiction by filling in selectively some of the area between Article III potential boundary and power conferred by Congressional statute
· The federal and state claims are so related that they would be expected to be tried all in on judicial proceeding
· In re Ameriquest Mortgage Co. Mortgage Lending Practices Litigation: When a plaintiff explicitly connects her federal and state claims by using a federal mortgage discretion violation for relief to her state claims, and dismissing the state claims would not allow for the full measure of relief, the claims are so related that they confer supplemental jurisdiction
28 USC S1367 provides that generally, supplemental jx is allowed over factually related claims, subject to limitations of (b) and (c)
· Exceptions where supplemental jurisdiction is not authorized in diversity cases
· Applies in diversity only cases, where federal court won’t have supp jx over certain claims that would destroy complete diversity
· Can’t use supp jx as a run around the complete diversity requirement
· The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if—
· The claim raises a novel or complex issue of State law,
· If the state law claims are much more complex to answer than the federal claims, and the state claims deal with novel state issues, the federal court can decline to exercise supplemental jurisdiction 1367(c)(1)
· Szendrey-Ramos v. First Bancorp: When a plaintiff files a suit with only two federal claims and many state claims, the latter of which are novel state issues and more complex than the former, a federal court can choose to decline to exercise supplemental jurisdiction over the state law claims
· The state law claim(s) substantially predominates over the federal claim(s) over which the district court has original jurisdiction
· Szendrey-Ramos
· The district court has dismissed all claims over which it has original jx, or
· In exceptional circumstances, there are other compelling reasons for declining jurisdiction
· The period of limitations for any claim asserted under subsection (a), and for any other claim in the same action that is voluntarily dismissed at the same time as or after the dismissal of the claim under subsection (a), shall be tolled while the claim is pending and for a period of 30 days after it is dismissed unless State law provides for a longer period
· If a plaintiff wrongfully files federal and state issues together in federal court, but the court dismisses the federal claims and declines to exercise jurisdiction over the remaining state issues despite the state statute of limitations having run out
· Some states have “savings” statutes that toll the state statute of limitations under such circumstances, so plaintiff has a limited time to refile in state court
· In states without such a statute, 1367(d) opens a 30-day window to refile in state court
· Raygor v. Regents: US Supreme Court held the 30-day extension unconstitutional as applied to a claim against a state agency that had not consented to such a provision
Courts usually take varying stances on supplemental jurisdiction discretion depending on the circumstances of the case
· In cases like Ameriquest, other courts facing a number of state law claims have taken a stance substantially less hospitable to supplemental jurisdiction
· National Fair Housing Alliance, Inc. v. Hobson-Hollowell: federal and state laws have different focuses, so courts with supplemental claims focus too much on substantive and procedural problems
· Prolongs pre-trial practice, complicates the trial, lengthens the jury instructions, confuses the jury, results in inconsistent verdicts and creates post-trial problems with respect to judgment interest and attorney fees
Removal
A case is removable to a district court and division embracing the place where such action is pending if it is a civil action brought in a State court that could have originally been filed in a federal district court and no other statute expressly forbids removal
· Allows defendants to trump plaintiffs who choose a state court in cases that could have been brought in federal court
· Doesn’t expand subject matter jurisdiction, rather it makes it available to defendants
· The moment the notice of removal is filed, all arguments about it are made exclusively to the federal court
Grounds for removal 28 USC 1441
· (a) Except as otherwise expressly provided by Act of Congress, any civil action brought in a State court of which the district courts of the United States have original jurisdiction, may be removed by the defendant or the defendants, to the district court of the United States for the district and division embracing the place where such action is pending.
· (b)(2) A civil action otherwise removable solely on the basis of the jurisdiction under section 1332(a) of this title may not be removed if any of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought.
· Home State Defendant Rule says that where the only grounds for removal is diversity, this type of case isn’t removable even though it could have been filed in federal court in the first instance
· Not a concern in a federal question claim
· (c) Joinder of Federal Law Claims and State Law Claims.—
· If an anchor claim can be removed, the claim added by supplemental jurisdiction can be removed with it, but the supplemental claims can be severed and remanded to the state court if the federal court rules it does not have jurisdiction
· No mechanism for moving a claim individually, rather you are moving the whole case from state to federal
· (f) Derivative Removal Jurisdiction.—
· You can remove a case that the State court from which the civil action is removed did not have jurisdiction over that claim
· Once a diversity case has been tried in federal court, considerations of finality, efficiency, and economy become overwhelming against improper removal arguments
· Caterpillar, Inc. v. Lewis: When a district court incorrectly treats a non-diverse party as effectively dropped from the case prior to removal, creating an absence of complete diversity at the time of removal, the initial misjudgment does not burden or run with the case and it is it overcome by the eventual dismissal of the non-diverse defendant
· Ultimately, the problem was cured by the time the motion for remand was brought up
· To wipe out the adjudication postjudgment, and return to state court a case now satisfying all federal jurisdictional requirements, would impose an exorbitant cost on the dual court system, a cost incompatible with the fair administration of justice
· Judges generally won’t make such mistakes, and defendants won’t take such gambles in hoping for future mistakes
· To avoid plaintiff manipulation of naming nondiverse parties only to drop them after the one year window for removal, 28 USC 1441 (c)(1) allows removal even after a year if the plaintiff has acted in “bad faith” to block removal
· Capron v. Van Noorden: Plaintiff sued defendant in federal court and lost, but on appeal argued there was no subject matter jurisdiction because of lack of diversity, so USSC dismissed the case
· Plaintiff won by challenging the jurisdiction he had invoked
· Other federal statutes expand or contract the removal power granted by 28 USC 1441
Procedure for removal 28 USC 1446
· Need to give a notice of removal to all parties in the case and the state court, and must say that this is a lawsuit over which the District Court has original jurisdiction
· Must allege the elements
· None of the defendants can be from the state
· Sign the document pursuant to Rule 11 that applies to every document that you sign and file in federal court
· Requires the lawyer to certify that the document being presented to the court is being presented based on your genuine belief that what’s in the document is truthful and is not a frivolous argument
· Allows the court to impose sanctions if those things are not true
· Provide a copy of all pleadings or other documents served so far on the defendant in the case
· Rogers v. Wal-Mart: affirmed denial of the remand motion that wanted to decrease the amount in controversy so as to deny removal, saying that the propriety of removal should be judged by the apparent amount in controversy at the time removal is thought
· Timing of removal
· Federal question
· (b)(1) Within 30 days of receipt of initial pleading, OR
· (b)(3) Within 30 days of receipt of document making a previously unremovable case removable
· 30 days from when it first becomes removable
· Diversity
· (b) Same 30 day periods under (b)(1) and (b)(3) EXCEPT
· (c)(1) Removal under (b)(3) cannot be later than one year after the commencement of the action (unless plaintiff delayed making the case removable until after a year in bad faith)
Procedure for challenging removal (remand) 28 USC 1447
· Remand is when a case that started in state court and was removed to federal court is being challenged by a plaintiff that the case should be sent back to state court for lack of subject matter jurisdiction or other reasons
· Remand is not when it starts in federal court and is sent to state court
· Timing of remand motion
· Motion to remand for lack of federal subject matter jx
· At any time
· Motion to remand for non-subject matter jx reasons
· Within 30 days of removal
· Examples of non-SMJ reasons to remand
· Not all properly joined and served defendants consented to removal (1441(a) and 1446(b)(2)(A))
· Defendants waited too long to remove (1446(b), (c))
· Removal violated in-state defendant rule (1441(b)(2))
Federal courts generally require parties rigorously to follow each of the removal statute’s procedural requirements and remand those cases that do not comply
· The Formula Inc. v. Mammoth: remanding a case because defendant miscalculated the thirty day time frame and missed the filing window by one day, thinking that the day after Thanksgiving was a federal holiday
· Schafer v. Bayer Cropscience: when a defendant is added in an amended complaint more than one year after the initial filing, the added defendant could not remove to federal court because it had passed the one year removal period
· Avoid substantial delay and disruption after substantial progress in state court
Joinder
Joinder is when plaintiffs or defendants add parties or claims that were not part of the original filing
Anytime claims or parties are joined, joinder rules and SMJ must be satisfied
· 1. Do the Rules allow these parties or claims to be joined in a single action?
· Rule 13, 14, 18, 19, or 20
· 2. Is there a statutory basis for subject matter jurisdiction
· 1331, 1332, 1367
· Joinder rules do not create or expand SMJ, rather each claim must have a statutory basis
· Complete diversity rule looks at all parties to the action, not just parties to a single claim
· For analyzing joinder with supplemental jurisdiction, analyze in order of the elements of 1367(b)
· First determine if the claim falls within the broad grant of supplemental jurisdiction under 1367(a)
· Then consider whether anything in 1367(b) prevents the court from exercising supplemental jurisdiction over the claim
· Applies only when the court has original jurisdiction over an anchor claim solely based on diversity
· Applies only to claims by original plaintiffs
· Keep the original hat you were wearing despite acting like plaintiffs and defendants
· Applies only to claims against persons made parties under Rule 14, 19, 20, or 24
· If it is not one of these three requirements, 1367b does not apply
· Does 1367(c) allow the court to dismiss the case for some discretionary reason?
Terms
· Original claim: plaintiff against defendant (Rule 18)
· Counterclaim: defendant against existing plaintiff (Rule 13(a), (b))
· Different from a defense which is an argument against the plaintiff’s claim
· Crossclaim: defendant against existing defendant or plaintiff against existing plaintiff (13(g))
· Third party claim: defendant or plaintiff against newly added defendant or plaintiff (Rule 14)
Joinder of Claims
Joinder of claims by plaintiff under Rule 18
· Single plaintiff can join as many claims as heart desires against an opposing party
· Can have nothing to do without each other
· Still need to find supplemental jurisdiction for each joined claim
· Rule 18 does not compel joinder, but there are two factors that create a strong incentive for plaintiffs to join claims
· If the plaintiff fails to join a claim, and a later court finds it is related to one previously adjudicated, it will be barred
· Plaintiff will want to join all claims for efficiency
Joinder of claims by defendant under Rule 13
· Counterclaim can be compulsory, and if not compulsory then it is permissive
· Compulsory counterclaims have already passed the most stringent test of 1367 and by definition satisfy the same case or controversy standard
· Permissive counterclaims must either be supported by independent grounds of federal jurisdiction or fall within supplemental jurisdiction
· Compulsory counterclaim is when a responding party must plead as a counterclaim any claim which at the time of responding the claim
· 1. Arisis out of the transaction or occurrence that is the subject matter of the opposing party’s claim, and
· It arises out of the original claim’s transaction or occurrence if the evidence of the two claims is significantly overlapping
· 2. Does not require adding another party over whom the court cannot acquire jurisdiction
· Under 1367 a court has jurisdiction over a claim that has the same case or controversy/common nucleus of operative facts, thus all compulsory counterclaims, by definition, will arise out of 1367’s same case or controversy and will automatically satisfy the supplemental jurisdiction requirement of common nucleus of operative facts in 1367
· Limits on compulsory counterclaims
· Not compulsory if when the action was commenced, the claim was the subject of another pending action
· Not compulsory if pleader (usually D) did not yet have the claim at the time the opposing party (usually P) served the complaint
· To be a compulsory counterclaim, the potential counterclaim must have ripened by the time the primary suit is filed
· Permissive counterclaim is anything that is not a compulsory counterclaim
· Not all permissive counterclaims satisfy supplemental jurisdiction requirements in which case it will need an independent basis for subject matter jurisdiction
· Defendant is incentivized to bring all possible claims as counterclaims in case they would be deemed compulsory, because if the defendant doesn’t bring it s/he can never bring it again in another case
· Compulsory counterclaims are waived if not brought initially
· No penalty for bringing a claim that is not compulsory
· Crossclaims against another defendant allows a party to assert a crossclaim against a coparty and are optional, never compulsory
· Like all claims in federal court, crossclaims must have a basis for subject matter jurisdiction
· Consider whether there is federal question or diversity jurisdiction because 1367(c) allows a federal court to exercise discretion in choosing to exercise supplemental jurisdiction
· If no federal question or diversity jurisdiction, there will be supplemental jurisdiction because crossclaims by definition must arise out of the same transaction or occurrence as the underlying dispute
· If co-defendant files cross-claim against a non-diverse co-defendant, 1367(a) allows for the claim to be acceptable
· 1367(b) only limits claims by a plaintiff, it does not cover defendants
· Diversity would not bar a defendant from bringing a crossclaim against a non-diverse co-defendant but a plaintiff can’t crossclaim against a non-diverse co-plaintiff
· Once a co-party has raised a valid cross claim against another co-party under Rule 13(g), Rule 18 then allows the co-parties to assert any other claims they have against each other
Joinder of Parties
Permissive joinder of parties under Rule 20
· Plaintiffs may join together as plaintiffs or join together defendants, if assert claims that
· 1. Arise out of the same transaction, occurrence, or series of transactions and occurrences, and
· 2. If any question of law or fact common to these persons will arise in the action
· Pretty low bar
· Mosley v. General Motors Corp.: when plaintiffs are joining their claims by asserting that a company-wide policy of discrimination denied their employment rights by reason of their race, the plaintiffs have asserted a right to relief arising out of the same transactions or occurrences, and each of the plaintiff’s individual discrimination claims are of the same question of law or fact
· The fact that each plaintiff may have suffered different effects from the alleged discrimination is immaterial for the purposes of determining the common question of law or fact
· All reasonably related claims can be tried in the same proceeding
· Very broad test similar to Rule 13
· All “logically related” events entitling a person to institute a legal action against another generally are regarded as comprising a transaction or occurrence
· Joinder is a game that three can play
· Initially, plaintiff has the choice, subject to the constraints of Rule 20(a)(1)
· Defendant can challenge joinder of parties, with the result, under Rule 21, that the parties found to be improperly joined will have their cases severed
· The judge, who rules on any challenges to joinder under Rule 20, also exercises independent power to consolidate and sesver claims under Rule 42
Impleader of third parties under Rule 14
· A defendant may assert a claim against anyone not a party to the original action if that third party’s liability is in some way derivative of the original claim
· A third party may be impleaded only when the original defendant is trying to pass all or part of the liability onto that third party
· Price v. CTB, Inc.: When a defendant is being sued for constructing a defective product, and the original defendant is impleading a third party defendant that they allege sold them defectively designed nails used in the construction of the chicken houses, Rule 14 allows for such an impleading
· If the original defendant is found liable, the impleaded third party defendant would be liable in part or total to the third party plaintiff
· Parties already in the case may be able to object to a motion to implead either on the grounds that impleader doesn’t lie or because allowing impleader will unjustifiably increase delay or expense
· Parties can also object on jurisdictional grounds
· Personal jurisdiction over an impleaded third-party defendant will usually lie because in many circumstances the third party defendant will have been involved in the occurrence or transaction that led to the original claim
· Rule 4(k)(1)(B) gives an extra 100 mile boost to the court’s jurisdiction
· Even if the counterclaim does not fall under federal question or diversity, Section 1367 permits many, but not all, defensive claims to fall under the umbrella of supplemental jurisdiction
· If impleading a third party defendant would defeat complete diversity, Section 1367(b) prohibits such an impleading from being covered by supplemental jurisdiction
· Otherwise, a plaintiff could defeat the statutory requirement of complete diversity by suing only those defendants who were of diverse citizenship and waiting for them to implead nondiverse defendants
· Plaintiff, in impleading a third party in response to a defendant’s counterclaim, cannot implead a nondiverse party under 1367(b)
· Timing for impleader is not unlimited
· Third-party plaintiff must, by motion, obtain the court's leave if it files the third-party complaint more than 14 days after serving its original answer
· An original plaintiff can claim against a third party defendant anything they claimed against the original defendant
· Can claim other claims against the third party defendant under Rule 18
AFTER MIDTERM
Erie Doctrine and Choice of Law
Choice of law issues arise once a federal court has been found to have personal and subject matter jurisdiction over the case
The Erie Doctrine states that a federal court hearing a state law claim through diversity or supplemental jurisdiction will generally apply federal procedural law and state substantive law
· Erie Railroad v. Tompkins: the doctrine in Swift v. Tyson is an unconstitutional assumption of powers by federal courts that invaded state autonomy and prevented uniformity in administering state law, and should thus be overturned
· Swift v. Tyson: federal courts exercising diversity jurisdiction need not, in matters of general jurisprudence, apply the unwritten law (case law) of the state as declared by its highest court and can exercise independent judgement as to what the common law of the state is
· 28 USC 1652: The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.
· Swift interpreted “laws” as only legislated laws, Erie interpreted “laws” to include case law as well
· 28 USC 2072 enabled the FRCP
· There is a federal common law when there is no statute on point, but it cannot displace the laws of states when adjudicating state law questions
· Areas of law considered substantive for Erie purposes
· Statute of limitations, burden of proof, choice of law rules, interpretation of contracts, the right to recover damages
· When you have a state law claim in federal court, always pause to ask whether the issue is substantive or procedural, and then research it because there is probably an answer on the question
· One approach is to say that if the rule is outcome-determinative, it is substantive
· But in theory, every rule is outcome-determinative, so not a good approach
· When the highest court in the state has not ruled on a state law claim, the federal court is required to predict based on all available evidence what that state’s highest court would do if faced with that question today
· Even if a state’s appeals court has ruled on it
· Erie is not a demonization of forum shopping, which is acceptable and part of a lawyer’s duty to get the client the best outcome, but rather a limitation on the power of federal courts to decide the law applicable to state law disputes
A federal court sitting in diversity will apply the choice of law rules of the state in which it sits
· Doesn’t automatically apply that state’s substantive law, but decides which state’s substantive law to apply depending on the choice of law principles of the state it sits in
· Klaxon Co v. Stentor Elec. Mfg.: a federal court sitting in diversity has a horizontal choice of law, where it needs to decide which of the diverse state’s laws should apply to the case
Reasons and Incentives to Litigate
FRCP 54(d)(1): Costs Other Than Attorney’s Fees. Unless a federal statute, these rules, or a court order provides otherwise, costs--other than attorney’s fees--should be allowed to the prevailing party
· Each party pays their own attorney fees and their costs of trial
· Costs that are not covered by this Rule are things like witnesses, experts, document production, discovery
Relief is discussed on the front and back end of a lawsuit
· Troupe v. C & S Wholesale Grocers, Inc.: When a plaintiff seeks damages in excess of $13,637 and any additional award legally allowed, including punitive damages and litigation costs, for injury that resulted in long-term excruciating pain that required medical attention and a decrease in work and athletics, the amount in controversy more likely than not exceeds the $75,000 required under 28 USC 1332 if the claim is proven
· If the provable damages are low, a plaintiff may think twice about bringing the case, while if the provable damages are high, a defendant may consider an early settlement offer and, if that offer is not accepted, be prepared to invest large amounts in defending the case
· Plaintiff and defendant switch sides in arguing the damages amount once the case goes to trial, but juries do not see or hear the parties’ briefs and oral arguments at the pretrial stage
Monetary “compensatory” damages
Hard, economic, or special damages are damages to which one can name a precise figure
· Medical expenses, lost future earnings, etc.
General, noneconomic, or soft damages are for real and compensable injuries but ones that do not have a receipt
· Items which are hard to measure such as pain and suffering, emotional distress
Punitive damages are used to punish or deter conduct which are not available in contracts but tend to be available in particularly egregious torts
The law has a goal of a perfect remedy by individualizing damages to provide an exact compensation for the harm suffered by the particular plaintiff, but it is costly and time-consuming
Because lawsuits take time, courts take account of delay by adding interest to the damages, but rules and amounts vary between states and between prejudgment and postjudgment interest accruals
Preliminary injunctions are a provisional form of injunctive relief, but there are also processes that are in effect provisional monetary relief in the form of attachment and garnishment
· Attachment is a seizure of property, and garnishment involves asking a third party not to pay defendant money due to him because the plaintiff has a claim on it
· Similar to preliminary injunctions justification in that without them the plaintiff may suffer severe hardship, in some cases extreme enough to render a final remedy meaningless
· A plaintiff seeking damages may believe that the defendant will, given enough time, either dissipate or conceal the assets from which a judgment could be satisfied
Specific relief
Specific remedies are those that require a certain action either by the defendant or by authorities against the defendant (taking property, for example), often in the form of injunctions
· Courts have withheld equitable relief unless the plaintiff could demonstrate that the forms of relief offered by the common law were inadequate
· Lucy Webb Hayes Natl. Training School v. Geoghegan: When defendant patient no longer needs hospital services rather needs nursing services, and the hospital demands she transfer to a nursing home but refuses, monetary damages for the hospital would be inadequate so as to require an injunction
· A remedy at law would be inadequate because the hospital doesn’t need the money, they need the bed space
· Specific relief includes injunction, specific performance, replevin, ejectment, quiet title
A plaintiff seeking a preliminary or temporary injunction must establish that he is likely to succeed on the merits, that he is likely to suffer irreparable harm in the absence of preliminary relief, that the balance of equities tips in his favor, and that an injunction is in the public interest
· Winter v. Natural Resources Defense Council, Inc.: When weighing the balance of equities and consideration of the overall public interest, the Navy training under realistic conditions outweighs the possible ecological harm caused by the Navy’s use of sonar in the training
· Even if plaintiffs have demonstrated a likelihood of irreparable injury, such injury is outweighed by the public interest and the Navy's interest in effective, realistic training of its sailors
· Ginsburg’s Dissent: Consistent with equity's character, courts do not insist that litigants uniformly show a  particular, predetermined quantum of probable success or injury before awarding equitable relief. Instead, courts have evaluated claims for equitable relief on a "sliding scale," sometimes awarding relief based on a lower likelihood of harm when the likelihood of success is very high
· Irreparable harm means that it would be very difficult, if not impossible, and impractical to calculate damages for it
· Not about the harm being life-altering, but in the difficulty in measuring the harm
· The balancing of equities factor looks at how much will a plaintiff be hurt if an injunction is not granted and how much will a defendant be hurt if an injunction is granted, and balancing the harms against each other
· The problem with preliminary injunctions is that sometimes one can’t help A without harming B just as irreparably as A says it will be harmed if the order is not entered
· The dilemma of which side should bear the irreparable harm exists only because the court’s interlocutory assessment of the parties’ underlying rights is fallible in the sense that it may be different from the decision that ultimately will be reached
· The court need not consider every harm resulting from an erroneous preliminary decision, but only harm that final relief cannot address
· Though appeals in the federal courts generally lie only from final judgments of the district courts, S1922(a)(1) creates an important exception to the final judgment rule, allowing interlocutory appeals from orders “granting, continuing, modifying, refusing, or dissolving injunctions, or refusing to dissolve or modify injunctions”
· An interlocutory decision is one that comes in the middle, rather than the end, of the case and is typically not appealable right away
· Recognizes the sensitivity of injunctions and the irreparable harm it can cause to either party immediately
Injunctions by duration
· Temporary Restraining Order is generally issued to preserve the status quo pending a hearing on a preliminary injunction (FRCP 65)
· Can be issued in extreme circumstances without notice to the opposing party (ex parte TRO)
· Can be issued very fast and with very little information
· 14 day period allows time to gather evidence for a preliminary injunction hearing
· This is for “the sky is falling” situations and the lawyer must determine that it is really warranted in order to jump ahead of the whole judge’s busy schedule
· Preliminary Injunction is generally issued to preserve the status quo pending resolution on the merits (FRCP 65)
· Requires notice to the adverse party, and there is no time limit on how long it can last
· In theory it is supposed to last until the final resolution
· The court may issue a preliminary injunction or a temporary restraining order only if the movant gives security in an amount that the court considers proper to pay the costs and damages sustained by any party found to have been wrongfully enjoined or restrained
· Court has the ability to set the bond amount at $0
· Permanent Injunction is issued after full adjudication on the merits
· Can remain in effect indefinitely or a party can later seek to dissolve or modify the injunction
There is a remedial hierarchy of preferring remedies at law rather than remedies in equity because the latter requires more oversight, supervision, and work for the courts
Plaintiff can allege that they are entitled to both an injunction and damages
· Claiming damages does not mean that you are claiming that you are not entitled to an injunction
· Maybe asking for an injunction while the court determines the damages
Declaratory Relief
Declaratory relief seeks a court’s declaration of a party’s rights without seeking or being in a position to seek any coercive relief such as damages or an injunction
· Because in many declaratory judgment actions no present coercive relief is available, some claims look too much like hypothetical questions and thus lie outside the boundaries of Article III which require actual cases and controversies
· 28 USC S2201: In a case of actual controversy within its jurisdiction… any court of the United States, upon the filing of an appropriate pleading, may declare the rights and other legal relations of any interested party seeking such declaration, whether or not further relief is or could be sought. Any such declaration shall have the force and effect of a final judgment or decree and shall be reviewable as such.
Declaratory relief judgments still require subject matter jurisdiction
· Federal question jurisdiction is determined by looking at the underlying coercive claim, meaning the claim that the declaratory judgment defendant would ultimately have been able to assert
· If the defendant had filed first, would the defendant’s complaint have been under a federal question
· “I want a declaration now that I am not violating copyright law, because if I don’t file this first, the defendant in this case will be a plaintiff in a federal copyright case later”
· Not the declaratory suit defendant’s defense, rather what they would do if they were a plaintiff without the previous preliminary declaratory relief
· For diversity jurisdiction and the amount in controversy, courts will look to the amount in controversy of the declaratory relief to determine if the amount is met, even though the plaintiff does not actually seek monetary damages
Rule 57: The existence of another adequate remedy does not preclude a declaratory judgment that is otherwise appropriate
There are various ways for litigation fees to be financed, with the key question being whether any potential recovery will outweigh the litigation fees
· The American Rule provides that each side pays for their own attorney fees, while the English Rule provides that the loser pays the winner’s fees
· Lawyers can get paid directly by the client (hourly, flat, or contingency), by a third party (insurance companies, alternative litigation finance company, or other (family member, organization, corporation, paying for defense of employee)), by the lawyer’s company, or through pro bono work
Pleading
A pleading is the complaint, the answer, and some other initial papers in the lawsuit (Rule 7(a))
· Rule 7(b) distinguishes between pleadings and motions, the latter term used to describe any “request for a court order”
Rule 8(a) contains the ingredients of a modern complaint: a recitation of the basis for jurisdiction, a “short and plain statement of the claim showing that the pleader is entitled to relief,” and “a demand for judgment for the relief sought.”
· Notice pleading informs the defendant of what the suit is about in a general and short statement
· Gives the defendant just enough information to begin a defense
· Efficient at the initial stage and likely to get through to discovery as less cases are screened out
· Advantages the plaintiff because only a minimal amount of information needs to be shared
· Fact pleading specifies the facts establishing liability with a longer and more detailed statement
· Complaints that are written statements describing claims are not evidence
· Evidence is information presented by witnesses such as testimony under oath or declarations/affidavits signed under oath
· Exception is for “Verified Complaint” signed by plaintiff and is treated like an affidavit
· Rule 8(d)(2) and (3) state that plaintiff can plead alternative and inconsistent theories of recovery and defenses, but after discovery and before trial the plaintiff will need to decide under which theory the case will proceed otherwise a jury will not believe any of the contradictory arguments
Defendants responds with various answers and motions, including defenses against the claim (denial, affirmative defenses, and failure to state a claim), counterclaims, and crossclaims
· Rule 12(b)(6) permits a defendant to move to dismiss a complaint on the grounds that the plaintiff has failed to state a claim in accordance with Rule 8(a)(2) upon which relief can be granted by attacking the legal sufficiency of the complaint
· In determining the merits of such a motion, a court must assume that all of the factual allegations of the complaint are true
· In both state and federal courts, when a complaint fails to state a claim, the court will almost always allow the plaintiff “leave to amend” which is the chance to add allegations to the complaint that would render it valid
· If the plaintiff seeks leave, and if the court denies it, an appellate court will likely reverse on the grounds that failure to grant leave to amend the complaint is an abuse of discretion
Complaints in the pleading stage initially followed the Conley standard and required very basic legal claims, interpreting the “short and plain statement” of Rule 8 narrowly
· Let the facts of the case be unearthed in the discovery stage, which became incredibly expensive and time-consuming
· Benefits plaintiffs who want to tell the story but don’t have all of the details yet
· Conley v. Gibson: In appraising the sufficiency of the complaint we follow, of course, the accepted rule that a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief
· Required more of a notice pleading than a fact pleading
Within the past 15 years, the USSC has twice reconsidered this issue of “notice pleading” and in the process working what some believe to be a fundamental shift in the landscape of modern litigation, instituting a two-part Twiqbal test
· A complaint must contain sufficient factual matter, accepted as true, to state a claim to relief that is plausible on its face
· A claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable and plausible inference that the defendant is liable for the misconduct alleged, and does not allege a mere possibility
· Bell Atlantic Corp. v Twombly: Court re-interpreted Conley in a case where expensive discovery would be required to determine whether the united $5 cost of the product was conspiracy or mere parallelism
· It held that Conley described the breadth of opportunity to prove what an adequate complaint claims, not the minimum standard of adequate pleading to govern a complaint’s survival
· The pleading standard Rule 8 announces does not require detailed factual allegations, but it demands more than an unadorned, the-defendant-unlawfully-harmed-me accusation
· Ashcroft v. Iqbal: A complaint needs to be non-conclusory, irrefutably supported by facts, plausible under the circumstances of the case, and factually true, to be well-argued and sufficient for the requirements of FRCP 8
· Court held that the Twombly interpretation of Rule 8 applies to all civil cases in federal court, not just antitrust cases
· Rule 12(b)(6) two step analysis under Twiqbal
· View the complaint in the light most favorable to the plaintiff, except
· 1. Disregard “conclusory” allegations
· 2. Determine if remaining allegations tell a “plausible” story in light of judicial experience and common sense
· Iqbal ruling has lead to inconsistencies of judges with different judicial experience and common sense, and has lead to different pleading practices
· Iqbal will mostly affect those cases in which the other side, and only the other side, possesses the information that will create or avoid liability
· Claims of retaliation, discrimination, and other causes of action dependent on unlawful states of mind may be particularly difficult to plead
· Twiqbal on conclusory allegations
· Twombley: A plaintiff’s obligations to provide the grounds of his entitlement to relief requires more than labels and conclusions and a formulaic recitation of the cause of action will not do
· Iqbal: The tenet that a court must accept as true all the allegations contained in the complaint is not true.
· Motive-driven fact statements are more likely legal conclusions
· Iqbal on plausibility
· Plausibility is not the same as probability
· The question is whether the factual allegations nudge the claim across the line from conceivable to plausible
· Complaints most likely to raise plausibility objections (guessing game)
· Cases where actions could be either lawful or unlawful, depending on defendant’s mental state
· Cases where discovery is likely to be lengthy or expensive
· Cases involving legal theories that current Supreme Court doesn’t like (antitrust; discrimination; suits against government officials)
· Hypo: Dan is claiming in the complaint that he “worked for the city and was fired by Catherine, the new mayor, because he belongs to the political party that lost the election.” Catherine moves to dismiss under 12(b)(6).
· Court will grant the motion, because the complaint does not show that Dan has a plausible right to relief
· Fails the Twibal two part test because although the claim is a cognizable legal theory, it is not enough just to recite the formulaic cause of action rather the complaint needs to have facts backing it up
· Even if further discovery might lead to proving your claim, you need to first allege facts in the complaint for a plausible claim for relief
Rule 9(b) requires that a plaintiff alleging fraud or mistake on the part of the defendant must include in the complaint more particularity than that required under Twiqbal to afford a litigant accused of fraud "fair notice of the claim and the factual ground upon which it is based” and to restrict plaintiffs’ from access to punitive damages
· The plaintiffs might have alleged fraud rather than breach of contract because punitives cannot be awarded for breach claims, thus the possibility of punitive damages would strengthen their hand in settlement
· Claims that do not satisfy the first sentence of Rule 9(b), requiring that the “time, place, and nature of the alleged misrepresentations” be disclosed to the party accused of fraud, will be dismissed
· Stradford v. Zurich Insurance Co.: When defendant’s counterclaim alleges fraud on the part of the plaintiff, but does not identify the particular statement made by the plaintiff that they claim to be false, the counterclaim is insufficient under Rule 9(b) and should therefore by dismissed
· 9(b) supplements, but does not replace, the 8(a) Twiqbal requirements, thus the particularity and plausibility tests both need to be satisfied in claims of fraud or mistake
A lawyer is bound by ethical requirements throughout the litigation process, beginning in the pleading process with Rule 11, whose central purpose is to deter baseless filings in district court and thus, consistent with the Rules Enabling Act’s grant of authority, streamline the administration and procedure of the federal courts
· Rule 11 General Structure
· (a) Signature required on all papers filed in court during pleading
· Not applicable to phone calls
· Applies to oral arguments made on the basis of papers previously filed
· Hypo: lawyer files a good faith and reasonable answer that contains a statute of limitations defense but discovery later shows that this is not a valid defense. You are not obligated to amend your answer, but if you stand up in court and knowing the claim is not valid, the oral argument could be the basis of sanctions
· (b) Signature acts as certification of good faith and diligence
· If you sign something and subjectively belief it to be true, that is not enough unless you took reasonable steps to determine that it is true
· Attorney can turn down representing a client if after doing some diligence you are not comfortable with the case
· (b)(1) requires that a claim be filed in good faith without purpose of harassing or wasting time and money
· Rarely violated because it is hard to prove that the claim was not submitted in good faith
· (b)(2) requires a legal basis in law for your argument thus legal research is required before filing in court
· Walker v. Norwest Corp.: When a plaintiff fails to properly allege the citizenship of the defendants in order to base its diversity jurisdiction claim, and the attorney failed to make the correction after defense pointed out the issue,  the district court did not abuse its discretion in determining that Rule 11 sanctions were appropriate and not doing the attorney’s citizenship allegation work for him
· The lawyer failed on the legal accuracy of Rule 11(b)(2) by not knowing how to properly assert diversity jurisdiction, and potentially a 11(b)(3) factual problem if not at the outset but then when he knew it was a problem and continued to advocate on it
· Although a court will generally grant leave to amend, the judge was probably annoyed with this and didn’t give the lawyer the chance to do that because it happened so late in the game
· As a consequence, the attorney had to pay $4,800 in fees
· Rule 11(c)(5)(A) prohibits sanctioning the client when the gist of the violation is the lawyer’s failure to know the law
· Probably the most common Rule 11 violation involves the failure to conduct adequate factual investigation
· The lawyer has a duty of inquiry to make a reasonable amount if inquiry into the claim without solely relying on the client
· (b)(3) and (b)(4) requires factual support, but the latter is about denials and the former is for everything else
· (c) Sanctions for improper signature
· There are two types of sanctions
· Monetary to the court or to the other side’s attorney’s fees associated with defeating the frivolous claims
· Non-monetary such as public admonition, striking the frivolous claim, or requiring an apology or training
· The attorney, law firm, party, or all three can be sanctioned
· It’s not common to move for sanctions, especially outside discovery process
· A party moving for another party to be sanctioned under Rule 11 must file a separate motion for it
· Must first serve the motion to the opposing party in accordance with Rule 5, and give them 21 days to correct or withdraw the claim, at which point if there is still an issue, the motion can be filed with the court
· A court is not required to sanction for violation of Rule 11
· Seeking sanctions when they are unwarranted can themselves violate Rule 11
· A court can initiate a Rule 11 sanctions process on its own by giving the party at issuing an Order to Show Cause, thus providing notice and an opportunity to respond
· Court in this instance is limited to a sanction payable to the court
· While Rule 11 permits the district court to sanction an attorney for conduct regarding pleadings, written motions, and other papers that have been signed and filed in a given case, it does not authorize sanctions for, among other things, discovery abuses or misstatements made to the court during an oral presentation
· Christian v. Mattel, Inc.: When it appears that a court’s Rule 11 sanctions was based not only on a frivolous complaint and follow-on motions but also on discovery abuses, misstatements made during oral argument, and conduct in other litigation, the Rule 11 ruling should be remanded to clear up the distinction
· Stating that a lawyer violated Rule 11 can be enough of a punishment for a lawyer, whose reputation is important for practice, even without a monetary sanction
· Trial courts should consider which sanction available to it constitutes the least severe sanction that will adequately deter the undesirable conduct
· (d) Inapplicable to discovery
· To determine whether Rule 11 has been violated, courts apply an objective standard of reasonableness
A defendant responding to a complaint can either default, settle, make a pre-answer motion, answer, or make new/counterclaims
· A default judgment is made against one who fails to respond to the complaint
· Plaintiff has to file an entry of default saying that defendant did not respond to the complaint in time which the clerk of the court notes on the docket
· Then, the plaintiff can seek default judgment from the court saying that the plaintiff wins the case and the case ends
· A settlement is when, after filing, the parties agree to a resolution outside the court
· File a voluntary dismissal under Rule 41(a)(1) to tell the court that the case is settled and over
· A plaintiff can file a voluntary dismissal on her own without a court order and without the other side signing anything only if it is really early on in the case before the opposing party serves either an answer or a motion for summary judgment
· After that point, all parties to the case need to sign the dismissal
· Generally dismissed without prejudice if it’s the first dismissal of the same claim, meaning that the plaintiff can file again later unless this is the second voluntary dismissal of the same claim which in that case would operate as an adjudication on the merits
· A pre-answer motion allows a defendant to avoid default without filing a full answer with its expenses and requirements, asking the court to rule on an issue in the case without the defendant being required to assert or deny facts
· Stops the clock on the number of days a defendant has to answer a complaint from the moment of service until either 21 or 60 days after
· Must still comply with Rule 11 thus it cannot be frivolous
· If motion is denied, defendant is given 14 days to answer the complaint
· Motion to Dismiss Rule 12(b)
· Any Rule 12 motions may be joined together
· The waivable defenses 12(b)(2)-(5) (personal jx, venue, and service) are waived unless asserted at the first available opportunity, which is either the very first Rule 12 motion, or the very first responsive pleading (as originally filed or if amended as a matter of course under Rule 15(a)(1))
· Can’t file 12(b)(6) and then after the ruling on that motion, file a 12(b)(2) motion
· Rule 12(b)(4) is an issue with the summons itself, while 12(b)(5) is about the method of service
· Can’t bring up any Rule 12(b) motion after an initial 12(b) filing that could have been filed in the initial motion
· A party that makes a Rule 12 motion must not make another motion under this rule raising a defense or objection that was available to the party but omitted from its earlier motion (12(g)(2))
· Can bring up a 12(b)(2) motion, and later use the failure to state a claim/other 12(b) arguments later on but not with a 12(b) motion
· Motion for a More Definite Statement (12(e)) is infrequently and almost never invoked because vague claims will either be subject to a 12(b)(6) motion or to discovery
· Typically filed if the complaint is so vague that a responsive pleading can’t be framed
· Need to specify the detail needed
· Plaintiff has 14 days to respond, or court can strike the complaint
· Motion to Strike (12(f)) allows a party to challenge a part of a pleading that fails under the substantive law, or to force removal of irrelevant and prejudicial allegations in a pleading
· Derives its usefulness from its ability to strike a part of the pleading instead of the whole
· May also strike redundant, immaterial, impertinent, or scandalous content, which is more common
· Court can stike at any time, parties are limited under 12(f)(2)
· Motion for Judgment on the Pleadings (12(c)) comes after an answer to the complaint, when, in rare circumstances, the parties’ pleadings reveal agreement about the relevant facts and only the applicable law is in question, thus discovery serves no use
· An answer comes after the defendant is unable to dismiss the complaint, and responds to the factual allegations with its defense under Rule 8(b) and (c)
· Admit or deny the claim (b)(1)(B)
· In responding to a pleading, a party must state in short and plain terms its defenses to each claim asserted against it; and admit or deny the allegations asserted against it by an opposing party
· Admit in part, deny in part (b)(4)
· A party that intends in good faith to deny only part of an allegation must admit the part that is true and deny the rest
· When a pleader intends in good faith to deny only a part or a qualification of an averment, he shall specify so much of it as is true and material and shall deny only the remainder, instead of making a general denial
· Zielinski v. Philadelphia Piers, Inc.: When the defendant denies that the forklift causing the plaintiff's leg injuries was within their agency, but does not deny the injuries sustained or the fact of the collision, the defendant needs to specifically indicate which of the allegations it denies
· Plaintiff was suing the wrong party and didn’t realize it until after the statute of limitations had run
· Lacks sufficient knowledge or information to admit or deny (b)(5)
· A party that lacks knowledge or information sufficient to form a belief about the truth of an allegation must so state, and the statement has the effect of a denial
· Silence or non-denial (b)(6)
· An allegation—other than one relating to the amount of damages—is admitted if a responsive pleading is required and the allegation is not denied
· If a responsive pleading is not required, an allegation is considered denied or avoided
· A party that intends in good faith to deny all the allegations of a pleading—including the jurisdictional grounds—may do so by a general denial
· A party that does not intend to deny all the allegations must either specifically deny designated allegations or generally deny all except those specifically admitted
· Rarely happens, because practically there will almost always be some basic facts at minimum (place of incorporation, for example) that the party admits
· Rule 8(c) is about affirmative defenses which must be asserted in the answer otherwise they are waived
· The pleading mostly stops with the answer, unless the answer includes a counterclaim or if the judge orders a reply to an answer in order to clarify the contested facts and laws
· Pleadings allowed by Rule 7(a)
· Pleading that states a claim (pleading to which a responsive pleading is required)
· Complaint by P against D Rule 8(a)
· Counterclaim by D against P Rule 8(a) and Rule 13(a), (b)
· Crossclaim by D against D, or by P against P Rule 8(a) and Rule 13(g)
· Third party complaint by P or Dd against a new party Rule 8(a) and Rule 14
· Responsive pleading
· Answer to a complaint by D Rule 8(b)
· Answer to a counterclaim by P Rule 8(b)
· Answer to a crossclaim by P or D Rule 8(b)
· Answer to third-party complaint by new party Rule 8(b)
· Rule 15 allows pleadings to be amended as new facts become available
· Courts have to balance the fairness to the amender and efficiency for the other party and the court
· Rule 15 strikes a compromise by allowing pleadings to be amended very easily early in the process, but it becomes harder later in the process
· (a) Amendments Before Trial
· Amendments as a matter of course 21 days after serving the pleading doesn’t require permission and is allowed once
· If the pleading is one to which a response is required (complaint, counterclaim), amendments are allowed 21 days after service or 21 days after service of a motion under Rule 12(b), (e) or (f), whichever is earlier
· In all other cases, amending requires either permission in writing from opposing party or the court’s leave
· No set number limit
· In the absence of any apparent or declared reason--such as undue delay, bad faith or dilatory motive on the part of the movant, repeated failure to cure deficiencies by amendments previously allowed, undue prejudice to the opposing party by virtue of allowance of the amendment, futility of amendment, etc.--the leave sought should, as the rules require, be "freely given"
· Beeck v. Aquaslide ‘N’ Dive Corp.: Where the manufacturer of the waterslide product admitted in its Answer and later in its Answer to Interrogatories both filed prior to the running of the statute of limitations that it designed, manufactured, and sold the water slide in question, it was not an abuse of the trial court's discretion to grant leave to amend to the manufacturer in order to deny these admissions after the running of the statute of limitations, because there was no bad faith on the part of the defendant in its initial answer and it would be a prejudice to defendant to not allow amendment
· 15(a)(2) is a very liberal standard and judges try to grant leave to amend as often as possible
· Rule 15(c)(1)(B) says that if an amended pleading is allowed under 15(a) but the amendment is after the statute of limitations for the claim has passed, if the amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out in the original pleading, an amendment to a pleading relates back to the date of the original pleading
· The critical issue in Rule 15(c) determinations is whether the original complaint gave notice to the defendant of the claim now being asserted
· Moore v. Baker: When plaintiff files an amended complaint after the statute of limitations has run, and the amended complaint relates to acts of negligence during and after the surgery while the original complaint refers to acts before the surgery, the original complaint did not contain enough information to put the defendant on notice that the new claims might be asserted, thus the amended complaint could not relate back to the original filing date
· The two allegations are separate claims because they are associated to different time periods
· Bonerb v. Richard J. Caron Foundation: When a plaintiff originally complains about negligent maintenance of a basketball court that leads to his injuries, and later discovers with new legal advice that he also has a claim for counseling malpractice against the defendant, the original claim put the defendant enough on notice that such a new claim could arise for the new claim to relate back to the original claim
· There is no undue prejudice because discovery is not yet over, and there is no undue delay or bad faith on the part of the plaintiff
· The Moore amendment was a very late motion to amend that the court could not allow, while the Bonerb amendment was pretty early on right after plaintiff switched counsel before discovery had finished
Discovery
Prototypical pretrial sequence
· Complaint and service Rules 8, 4 —> Parties’ conference and discovery plan Rule 26(f) —> Initial disclosures Rule 26(a) —> Scheduling order form judge Rule 16(b) —> Party-initiated discovery Rules 26-35 —> Exchange of experts’ reports and expert depositions Rule 26(a)(2), (b)(4) —> Pretrial disclosures Rule 26(a)(3) —> Final pretrial order-superseding the pleadings Rule 16(e)
Discovery is the process of collecting and exchanging information, and can be divided into disclosure (Rules 16 and 26) and discovery (Rules 26-37 and 45)
Disclosure is the process by which the parties affirmatively disclose certain information without being asked to do so by the other party or the court
· The obligation to preserve evidence even before any formal discovery or even before filing of a foreseeable suit is shared by the attorney (who must take pains to ensure her clients retain relevant documents and physical evidence) and the client (who must comply with those obligations)
· Zubulake v. UBS Warburg LLP: When UBS’ counsel issued a litigation hold several times, but failed to communicate it to all key players and failed to ascertain each of the key players’ document management habits, the counsel failed in his duty to preserve documents
· Required disclosures under Rule 26(a) occur at three different times in the lawsuit
· Initial disclosures: Within 14 days of the Rule 26(f) meeting of counsel and before the Rule 16(a) initial conference with the judge, each party has to begin to provide certain relevant information under 26(a)(1)
· Rule 26(f) meeting to talk about case management, potential discovery issues, and to formulate a discovery timeline together for the litigation with various deadlines is basically right after the answer is filed and at least 21 days before the initial status conference with the judge where the 26(f) topics are cemented in an order and other issues are resolved
· Discovery requests generally cannot begin before the 26(f) meeting, and they cannot be after the discovery deadline set out in the 26(f) meeting
· Information that needs to be disclosed during the initial disclosure phase under 26(a)(1)
· Name, address, and telephone number of each individual likely to have discoverable information that the disclosing party may use to support its claims or defenses
· Documents that the disclosing party has in its possession that it may use to support its claims or defenses
· If not disclosed in this stage and not disclosed during supplemental disclosure, the evidence might be barred from use at trial under Rule 37(c)(1) unless defendant can show that failure to disclose was substantially justified or harmless
· Harmless nondisclosure is when the information came up anyway during discovery without the party’s disclosure, thus the party wasn’t ambushed in trial
· The initial round of disclosures asks each party to put its best evidentiary cards on the table, but not those pieces of evidence that will undermine its own case
· Still obligated to track it down and preserve it in case it requested in discovery
· Disclosure of expert testimony
· Pretrial disclosure: Discovery process ends with a final round of disclosures of a final list of witnesses and other evidence such as expert reports, exhibits, and documents that each side proposes to introduce at trial subject to Rule 26(a)(3)
· In many cases, these final pretrial disclosures will be set in concrete by the judge’s final pretrial conference and the ensuing order under Rule 16(e)
· Practically forecloses the possibility of surprise witnesses and evidence
· Obligatory supplemental disclosure under Rule 26(e) provides that a party who has made a disclosure under Rule 26(a)—or who has responded to an interrogatory, request for production, or request for admission—must supplement or correct its disclosure or response:
· (A) in a timely manner if the party learns that in some material respect the disclosure or response is incomplete or incorrect, and if the additional or corrective information has not otherwise been made known to the other parties during the discovery process or in writing; or (B) as ordered by the court
Discovery is the process by which the parties can ask each other or non-parties for certain information
· Operates with the parties working together between the lawyers, and only time parties go to court is when there is an argument over what information should be exchanged
· Goal of the system is to have a fair trial with no ambushes in court, to facilitate settlement, to make focused and efficient trials
· Makes the discovery process very expensive and timely
Discovery Tools for Parties to the Case
Depositions under Rules 27-32 (primarily 30) allow counsel to orally question and take testimony from witnesses under oath with the aim of pinning the witness to their story and allowing the lawyer to decide what to do with it
· Can depose any person or party with notice that announces the time and location of the deposition which is often worked out in advance
· A subpoena is required to depose a non-party
· Witness, noticing counsel, opposing counsel, and court reporter are present
· Beneficial because lawyers can ask a series of questions that force the witness to take a position as to the matters at issue and ask immediate follow up questions
· Drawback is that this is very expensive $2,000-$5,000 not counting lawyer time to prepare
· Each side is limited to 10 depositions, each lasting no more than a day of seven hours, and no person may be deposed a second time without the permission of the court or the other side
· Exception where, if “the deponent, other person, or any other circumstance, impedes or delays the examination,” the noticing lawyer says out loud that the opposing counsel has raised too many objections which would potentially require more time
· Witness must answer all questions unless the answer would reveal privileged information or information protected by court order
· The objection is noted on the record, and the court may prevent this portion of the deposition from being used at later stages of litigation, but the answer itself is still recorded
· As a result, some depositions yield a good deal of information that will not be admissible
· Judge can appoint a discovery referee to resolve disputes over disagreements on various disclosure arguments
· Rule 30(b)(6) allows depositions of an organization or entity where plaintiff does not and cannot have the ability to identify who in the organization they should notice to testify, so the organization has the duty to find and produce the Person Most Knowledgeable (PMK) about the listed topics in the notice
· If counsel asks questions other than what was identified as the topics in the 30(b)(6) notice, the counsel can’t instruct the witness not to answer but can object unless it is really bad faith
· Rule 30(d)(3)(A) says that you can move to terminate or limit a deposition on the ground that it is being conducted in bad faith or in a manner that unreasonably annoys, depresses, or embarasses the party
· Very rarely used
Interrogatories (“Rogs”) under Rule 33 enables the parties to send questions to each other with written responses to seek out categories of information that can guide further document requests and depositions
· Provides a cheap substitution to expensive depositions for direct and factual information
· Limited to 25 questions including subparts
· Doesn’t give the interviewer the ability to follow up on evasive questions
· May be sent only to a party to the suit
Requests for Production (RFP) under Rule 34 enables the parties to request production for documents, any tangible item, land, or electronically stored information
· Very broad requests for information are usually allowed because the party doesn’t know exactly what information the opposition has
· Opposition might object as overbroad or not proportional under Rule 26(b)(1) or dump on the requester hundreds, thousands, or even millions of documents only a portion of which have relevance to the lawsuit
· Rule 34(b)(2)(E)(i) provides that a party must produce documents as they are kept in the usual course of business or must organize and label them to correspond to the categories in the request
· Party has 30 days to file a response in writing to an RFP, and actual production of the documents can be worked out with the other side
· Requests for production can be made to a nonparty served with subpoena under Rule 45(a)(1)(A)(iii)
Physical or Mental Examinations under Rule 35 allows physical and mental examinations by doctors of parties and is usually employed only when the physical or mental condition of the party is at stake in the case
· Requires a special application to the court and a showing of good cause for such an evaluation, with courts having to balance need against issues of privacy
· The law is much less permissive about allowing physical or mental exams where a party has not clearly put her own physical or mental condition at issue
Requests for Admission (RFA) under Rule 36 enables the parties to seek an unlimited number written responses from the opposing party of admission, denial, or explanation of why the party cannot admit or deny
· Seeks to take smaller issues out of controversy and is thus used best to eliminate essentially undisputed issues
· If a request for admission is denied and later proven to be true, Rule 37(c)(2) allows the other party to move for payment of reasonable expenses incurred in making the proof
· Courts have ignored the literal language of Rule 36(a)(3) which provides that a request for admission that is not replied to within the required time is deemed as an admission
· Party does not have to admit a fact because one witness says that it is true and the defendant plans to contest the assertion
· Don’t have to admit what the jury might not believe because the fact is in legitimate contention
· RFAs and Rogs can be used together
· RFA: Do you admit to X?
· Rog: Identify all the documents that support your admission/denial of X
A subpoena is required to use any discovery tool against a non-party under Rule 45
Rule 37 governs resolving discovery disputes
Scope of Discovery Governed by Rule 26
Rule 26(b) allows the parties, without court approval, to seek discovery regarding any nonprivileged matter that is relevant to one party’s claim or defense
· Even relevant information can be protected from discovery if it is privileged; if it is unduly cumulative, duplicative, burdensome, or not proportional to the needs of the case; or if its potential for annoyance, embarrassment, oppression, or undue burden or expense outweigh its evidentiary value
For a piece of information to be relevant from a legal proposition and thus discoverable, it must tend to prove or disprove something the governing substantive law says matters
· Relevance is relational, in that it is whether information is pertinent given the claim or defense at issue
· Would the information sought in the case help the party seeking it prove or defeat the claim in question?
· Favale v. Roman Catholic Diocese of Bridgeport: When plaintiff alleges that she was sexually harassed by her supervisor, but do not maintain that the supervisor’s alleged anger management and psychological or psychiatric conditions contributed to the sexual harassment, whether the supervisor’s  testimony pertaining to the treatment she allegedly received for her anger management, psychological, or psychiatric conditions is not relevant because it does not pertain to the defense or claim of any party
· Court looked at state law for negligent supervision and noted that the requirements were for notice of propensity for the type of employee behavior caused the harm, and here prior issues with anger management or particular psychological conditions would not put the employer on notice that the employee would engage in sexual harassment
· Notice of Sister Stobierski's alleged anger management history or psychological or psychiatric conditions does not equate to notice of Sister Stobierski's propensity to commit acts of sexual harassment
· Pretty narrow reading of the complaint, but the plaintiffs did not allege that the anger management caused the sexual harassment
· Appellate court judges are incredibly deferential to trial court judges when it comes to decisions on discovery questions
· Information need not be admissible evidence to be discoverable, because unearthing such inadmissible evidence might lead to discovery of other admissible evidence
· Information that is relevant is narrowed by substantive law and what claims and defenses were pleaded
· Information about the defendant’s financial situation to determine whether s/he is judgment proof is not considered discoverable since it is not relevant to the claim
· Exception if the claim can be rewarded with punitive damages, since juries are ask to consider the wealth of the defendant when awarded punies
· Rule 26(a)(1)(A)(iv) requires defendant to disclose information pertaining to his/her liability insurance policies
Requested information must be proportional to the needs of the case, considering the importance of the issues at stake, the amount in controversy, the parties’ relative access to relevant information, the parties’ resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed discovery outweighs its likely benefit
· Balancing test to weigh these factors on a fact-specific, case-by-case determination, where no single factor is designed to outweigh the other factors to determine whether the discovery sought is proportional
· Order of questions
· What was P’s claim?
· Was the information P sought relevant to this claim?
· Why was it relevant?
· On what ground did D object to production?
· Did the court find the objection valid?
· Courts can limit discovery requests that are unreasonably cumulative or duplicative, or can be obtained from some other source that is more convenient, less burdensome, or less expensive; or the party seeking discovery has had ample opportunity to obtain the information by discovery
· To be proportional, a request must contain a time limitation and a limitation as to the type of injury at issue, the subject matter of the complaints requested, the alleged defect at issue, or the circumstances of the incident in the materials requested
· Cerrato v. Nutribullet, LLC: When plaintiffs request information pertaining to “all accident reports and records relating to any injury allegedly caused by the product” and “all consumer complaints of any type relating to the product,” without an appropriate time limitation and limitation as to the type if injury at issue, the requests are unduly burdensome and seek information that is disproportionate to the needs of this case
· With an appropriate time limitation, a request for accident reports, and consumer complaints concerning incidents where the product could not be turned off is relevant and proportional to the needs of the case
· Whether production of documents is unduly burdensome or expensive turns primarily on whether the data is kept in an accessible or inaccessible format that must be restored, de-fragmented, or reconstructed
· Wagoner v. Lewis Gale Medical Center, LLC: When the defendant contended that the discovery requested would be very costly and require contracting with a third-party vendor to complete, such discovery would not be unduly burdensome or expensive because the information was kept in an accessible format, especially because the defendant chose to not automatically preserve emails for more than three days and did no preserve emails in a readily searchable format
· The Court cannot relieve Defendant of its duty to produce those documents merely because Defendant has chosen a means to preserve the evidence which makes ultimate production of relevant documents expensive
· Party might not be entitled to the information if it’s not proportional, even if it is relevant and unprivileged
· Proportionality is no longer just a consideration or factor a party might raise, rather it is required for a court to consider in the scope of discovery
· The general rule is that the party responding to a discovery request will bear the costs that will apply
· Exceptions include where the courts have discretion to shift costs to the propounding party under Rule 26(c)(1)(B), which permits a court to issue an order for good cause to protect a party from annoyance, embarrassment, oppression, or undue burden or expense, by specifying the terms of discovery, including time and place or the allocation of expenses
Information that is both relevant and proportional can be protected from discovery because of its privileged source (as opposed to the information itself)
· Privilege protects the communication, rather than the underlying facts which may be discovered through methods that do not involve disclosure of the communication
· Hypo: “Did you run a red light?” is not privileged but “Did you tell your attorney that you ran a red light?” and “What did your client tell you about running a red light?” is privileged
· Party need not reveal what client and lawyer told each other in the course of requesting or providing legal advice if their communication was kept confidential and the privilege was not waived
· Can’t ask what the lawyer said to the client, even if it is incredibly relevant
· Avoids chilling communications between lawyer and client, given that it is important for the client to feel comfortable sharing openly with the lawyer
· The precise scope of privilege is determined by law outside the FRCP, with minor variations occurring among different jurisdictions
· Privileges are not self-actuating, meaning that they will have effect only if asserted
· Unless waived, privileges are absolute bars to discovery in that it makes no difference that one party desperately needs the information and disclosure would cost nothing
· Privileges can be waived by answering a question about communication with a protected person, by taking some action inconsistent with claiming the privilege such as disclosing privileged information to a third party, or by taking certain stances in litigation in terms of claims and defenses involving the privilege
· FRCP 26(b)(5) requires producing parties to list privileged documents in a privilege log with sufficient information in a manner that, without revealing information itself privileged or protected, will enable other parties to assess the claim and decide whether to contest it
· If any produced document is privileged, it could be constituted as a waiver of all other documents and oral communications on the same broad subject matter
· Inadvertent disclosures can be rectified under Rule 26(b)(5)(b) where if information produced is subject to a claim of privilege or of protection as trial preparation material, the party making the claim may notify any party that received the information of the claim and the basis for it
· After being notified, a party must promptly return, sequester, or destroy the specified information and any copies it has; must not use or disclose the information until the claim is resolved; must take reasonable steps to retrieve the information if the party disclosed it before being notified; and may promptly present the information to the court for a determination of the claim
· The producing party must preserve the information until the claim is resolved
· Rule 26 thus does not guarantee that there is no waiver of a privilege if a privileged document is inadvertently produced because the judge will make that determination
· The parties can agree to a separate “claw back” agreement that provides more protection than provided under Rule 26 by agreeing to not waive the privilege via inadvertent disclosure
· Parties can agree that if a party realizes that it inadvertently produced privileged information and it asks for it back within 10 days of production, the other side has to return it immediately and that is not a waiver of the privilege
Trial preparation material doctrine (aka work product) states that ordinarily, a party may not discover documents and tangible things that are prepared in anticipation of litigation or for trial by or for another party or its representative
· Honest assessment and mental impressions/thoughts of the lawyer regarding certain pieces of trial material rather than an advocacy using the material
· Trial preparation protections protects certain documents and things prepared in anticipation of litigation without protecting the underlying information
· Hypo: A memo from a private investigator to defendant’s lawyer about what an eyewitness saw is protected, but the identity of the eyewitness is not.
· Example of requests that would reveal an attorney’s mental impressions
· Describe counsel’s evaluation of the value of the witness at trial
· Describe what you would accept to settle the case
· Examples of requests that would not reveal an attorney’s mental impressions
· List of all witnesses to the accident
· List of all witnesses interviewed by counsel
· Slightly does show what the lawyer’s interests are
· Describe all statements made by witnesses to counsel
· Work product protection is a doctrine rather than a privilege because privileges are complete protections from production, whereas the work product doctrine is a qualified protection that can be overcome in some circumstances
· Despite the presumptive protection, the factual portions may be discoverable if the requesting party shows that it has substantial need for the materials to prepare its case and cannot, without undue hardship, obtain their substantial equivalent by other means
· Tension between sharing enough information without sharing what is protected to determine whether the opposing counsel has a substantial need for the claimed work product material
· Undue hardship doesn’t need to be impossible to attain, rather must be very difficult
· Prime example is the witness died
· Hickman v. Taylor: When the identification and statements of witnesses is readily available to the plaintiff without obtaining that information from the defendant’s counsel, and the plaintiff claims he wants access to the interviews in order to ensure he has not overlooked anything, the defendant is not required to produce such information because the plaintiff had not shown the necessity or justification needed to secure the written statements, private memoranda, and personal recollections that were prepared or formed by defendant’s counsel in the course of the counsel's legal duties
· Also discoverable if the requesting party can show it was discoverable under Rule 26(b)(1)
· If the court orders discovery of those materials, it must protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of a party’s attorney or other representative concerning the litigation in almost all cases of work product production
· Opinion work product on the strengths or weaknesses of the case is never discoverable
· The processes of logging undiscoverable claimed work product documents and of retrieving inadvertently disclosed work product documents are governed by Rule 26(b)(5)(A) and (B) in the same way as privilege documents are
Experts are individuals involved in the trial with specialized knowledge regarding a relevant topic whose testimony and input may be discoverable
· Is it a fact witness or an expert witness?
· A fact witness is someone who is part of the story that leads to the litigation
· Hypo: Doctor operating on the plaintiff after the car accident is a fact witness because his testimony describes his examination of the plaintiff and is part of the case. He was not retained after the fact to help present the case to the judge or the jury
· Everyone will help “the trier of fact understand the facts” but the question is were they brought in for that purpose or did they just happen to be part of the story?
· Experts that enter the trial by, for example, being the engineers who designed a collapsed bridge, will be “fact witnesses” in the same way as those who saw the bridge collapse
· These experts will be subject to all the ordinary stages of discovery and will for the most party be treated in the same way as a bystander who witnessed the bridge’s collapse
· This witness name and information is part of the initial disclosures under Rule 26(a)
· An expert witness is a person whose testimony will--because of the expert’s specialized knowledge, skill, experience, training, or education--assist the trier of fact in understanding the facts and reaching a conclusion about a contested issue
· Rule 26(a)(2)(B) provides that someone is an expert if they were retained or specially hired to provide expert testimony in the case
· The relevant distinction is not between fact and opinion testimony but between those witnesses whose information was obtained in the normal course of business and those who were hired to make an evaluation in connection with expected litigation
· Such experts typically testify to the inferences one can draw about the causes or effects of an event by applying their special knowledge to the information available
· If it is an expert witness, is it a testifying expert or a non-testifying (consulting) expert?
· Rule 26(a)(2)(D) requires that 90 days before trial (or 30 days for rebuttal testimony) the parties identify experts who may testify to allow the opposing counsel to depose that expert
· Unless otherwise stipulated, expert witnesses must provide an elaborate written report (26(a)(2)(B)) if they are hired specifically  for the lawsuit while fact witness experts not (26(a)(2)(C))
· Even fact witness experts still must summarize facts and opinions which they expect to testify
· Drafts of the written report and communications between the lawyer and expert witness are protected as trial preparation material
· Non-testifying experts are experts employed only for trial preparation for the lawyer to get advice and knowledge from without testifying in court
· Presumptively protected by Rule 26 and subject to discovery only in exceptional circumstances
· Identification and report not required
· A party may, through interrogatories or by deposition, discover facts known or opinions held by an expert who has been retained or specially employed by another party in anticipation of litigation or preparation for trial and who is not expected to be called as a witness at trial only as provided in Rule 35(b) or upon a showing of exceptional circumstances under which it is impracticable for the party seeking discovery to obtain facts or opinions on the same subject by other means
· Thompson v. The Haskell Co.: When a psychologist’s assessed the plaintiff 10 days after her discharge for which she is suing, and no other comparable report was prepared during the weeks immediately following plaintiff’s discharge, such a report was not protected as an expert employed only for trial preparation
· The information of the psychologist was essential and highly probative
· The defendant could have had a psychologist examine the plaintiff now under Rule 35 (the mental condition is at issue in the case), but that’s not good enough for the defendants here because the evaluation of the plaintiff was tied to the time in which it was conducted
· An analysis several weeks later wouldn’t reveal the same information about the plaintiff’s mental distress as one immediately after the discharge
· An expert who brings his technical background to bear in observations does not forfeit this status merely because he made a personal examination of the subject matter and therefore learned “facts”
· Chiquita International Ltd v. M/V Bolero Reefer: When an expert is hired to observe the subject matter of the case, but the expert is a non-testifying one, and the defendant was not barred from sending their own expert to observe the subject matter, the expert is protected as a non-testifying expert because he was hired to make an evaluation in connection with expected litigation, and discovery of his findings should be not permitted under “exceptional circumstances” because the defendant was not precluded from sendings its own expert to the scene by forces beyond its control
· The observations and opinions are not discoverable because the information could have been easily replicated by the other side without taking it from the other party
· Nontestifying witness is similar to work product
To ensure compliance and prevent abuse of discovery, courts have various tools at their disposal
· Discovery disputes arise over the scope of discovery and whether a party has lost or destroyed important evidence
· Rule 26(g), like Rule 11, requires that discovery requests and responses be signed, and states that the signature implies discovery requests are reasonable and discovery responses are complete
· Focuses on the integrity of the process and on the idea that both sides have a duty to engage in discovery in a responsible manner
· Certification by signing warrants that disclosures are complete and correct as of the time they are made, and that the discovery requests, responses, and objections are warranted, not for an improper purpose, not unreasonable, and not unduly burdensome or expensive
· Sanctions for noncompliance under 26(g)(3) is rare as a basis for discovery sanctions
· Permits an appropriate sanction but only specifically mentions paying attorney fees and costs
· Can be imposed by court on its own initiative (in contract with Rule 37 sanctions, which usually requires a motion by the party)
· Rule 37 establishes a system of sanctions for parties violating more specific obligations
· A court may impose punishments ranging from awards of expenses to dismissals of an entire case or the entry of a default judgment
· Some sanctions are available right away upon the rare occurrence of such egregious misbehavior that the party can move for immediate sanctions without first going to court to compel the other side to provide disclosures
· Rule 37(c) for when a party who, without substantial justification, fails to disclose documents required under initial and supplemental disclosure
· Hypo: P did initial and supplemental disclosures but did not include the name of a witness that it later puts on its list of trial witnesses and that witness should have been disclosed since helpful to P. Rule 37(c) provides that if a party fails to disclose a witness, they are not allowed to use that witness unless the failure was “substantially justified or harmless”
· On a motion the court can alternatively or in addition decide to award attorneys’ fees, inform the jury, or impose any of the other sanctions in Rule 37(b)(2)(A)
· D doesn’t need to move to compel first rather can immediately move to prevent the witness
· Rule 37(d) for when a party fails to attend his/her own deposition or fails to provide any answers at all to Rogs or Requests for Production
· Rule 37(f) for failure to participate in a 26(f) meeting to frame a discovery plan before going to the initial meeting with the judge
· Other sanctions under Rules 37(a)-(b) cannot be sought until after a failed “meet and confer” between counsel despite a good faith effort to resolve the dispute, and one party is granted a Motion to Compel by the court but the nonmoving party still fails to disclose, at which point sanctions under 37(b) are available
· Rule 37(b)(2) gives courts wide latitude to determine appropriate sanctions for discovery violations, including dismissal of claims, limiting the evidence parties can use at trial, and awards of attorneys’ fees
· If court grants Motion to Compel, court must also require paying attorney fees unless the lack of cooperation is substantially justified
· Courts tend not to impose attorney fees if it is at all a genuine good faith dispute
· The responding party should respond to an RFP if properly requested by objecting to what it thinks need not be produced and then wait and see what the requesting party does
· Responding party can decide to produce more if the requesting party decides to initiate a meet and confer, and may also to decide to produce thereafter before or after a Motion to Compel
· Could also seek a Protective Order (Rule 26(c)) after objecting to some discovery request after initiating its own meet and confer
· Most lawyers will just object to the request and wait to see what the court deems they are required to produce instead of seeking a protective order because ourts hate discovery motions, so lawyers want to avoid that if possible
· Seeking a protective order also highlights the importance of the information sought
· Can also ask that the documents produced be shared very narrowly out of the public and even “attorney’s eyes only”
· Rule 37 places additional limits on a court’s ability to impose sanctions for ESI that should have been preserved in anticipation of litigation
· (e)(1) specifies that sanctions be not greater than necessary to cure the prejudice produced by the missing records
· (e)(2) requires for the imposition of the most serious sanctions a finding that the party acted with the intent to deprive another party of the information’s use in litigation
· ESI is in massive volumes in multiple copies across various storage places, but companies need to know how to preserve and search for the metadata they create
· Zubulake v. UBS Warburg LLP: When UBS’ counsel issued a litigation hold several times, but failed to communicate it to all key players and failed to ascertain each of the key players’ document management habits, the counsel failed in his duty to preserve
· Lawyers have to be familiar with data retention policies and architecture
· Courts have the ability to impose sanctions for discovery-related conduct not flowing directly from any particular discovery Rule
· Federal courts have inherent powers to fashion an appropriate sanction for conduct which abuses the judicial process
· Such abuse might include but is not limited to misconduct in discovery
· But, the Supreme Court has held, when a court awards attorneys’ fees as part of such a sanction, such fees must be limited to those actually caused by the misconduct, and cannot be awarded as an all-purpose punishment for bad behavior
· Security National Bank of Sioux City v. Abbott Laboratories: When a defendant’s counsel makes hundreds of meritless objections during a deposition because that is his training and is expected and reinforced in the objectionist strategy of discovery, to deter such further behavior, the counsel must write and produce a training video in which Counsel appears and explains the holding and rationale of this opinion, and provides specific steps lawyers must take to comply with its rationale in future depositions in any federal and state court, and then distribute it to lawyers in the firm
· Spoliation is the failure to preserve or destruction of evidence relevant to pending or reasonably foreseeable litigation which the parties are obligated to preserve
· In deciding whether to sanction a party for the spoliation of evidence, courts consider (1) the degree of culpability of the party that had a duty to preserve evidence because it knew, or should have known, that litigation was imminent but lost or destroyed the evidence; and (2) the degree of actual prejudice to the other party by the destruction of the evidence
· Mueller v. Swift: When a plaintiff has knowledge of imminent litigation, as evidenced by his recording of a conversation, hiring an attorney, and pursuing the litigation, and the recorded conversation which is highly relevant to answering many jury questions and is prejudicial against the defendant is deleted or destroyed in a way that is not innocent or mere negligence but not in bad faith, a spoliation sanction is warranted because the plaintiff took no steps to preserve the file despite knowing he was the only one in possession of it and knowing that he only had a copy or two
· Rule 37(e) provides that only upon finding that the party acted with the intent to deprive another party of the ESI’s use in the litigation may
· Presume that the lost information was unfavorable to the party
· Instruct the jury that it may or must presume the information was unfavorable to the party, or
· Mueller: The defendants will be permitted to cross-examine the plaintiff in front of the jury regarding the record of his spoliation of evidence but will not be granted an adverse inference instruction because there was no finding of bad faith to deprive the defendant of using it and thus the jury will be able to decide whether plaintiff acted in bad faith or not and will thus accordingly weigh the clips
· An adverse inference instruction means that the jury is to assume the evidence was unfavorable to the party responsible for the loss or destruction of the evidence
· Court here doesn’t find intent, instead it finds extreme negligence
· Dismiss the action or enter a default judgment
Resolution Without Trial
Trials are expensive and time-consuming, leading to parties seeking solutions to their conflicts outside of trial through options including default judgment, involuntary and voluntary dismissal, settlement, and alternative dispute resolution such as meditation and arbitration
Two procedural devices force the parties to engage and respond to each other
· Default judgment (Rule 55) is the threat of which should goad the defendant into action
· If the defendant has been properly served with a complaint and then fails to respond, the plaintiff can go to the court clerk with proof of the defendant’s delinquency, and the clerk will enter defendant’s default
· Then the plaintiff can submit proof of her injury to the clerk or court and receive a default judgement that she can use to seize defendant’s assets
· A default judgment can be vacated when defendant is not provided proper notice, even if the defendant had no credible defenses to the claim because the judgment might be a worse outcome for defendant than s/he could have arranged via settlement or sale of the property for a higher value than sold under the judgment
· Peralta v. Heights Medical Center: When plaintiff seeks to recover $5,600 in hospital debt from defendant, and the defendant does not have any credible defenses but is not personally served and is not given notice of the default judgment against him, the default judgment should be vacated because of the lack of notice
· Even though under the circumstances the defendant did not have a meritorious defense, had he been given proper notice he might have been able to formulate a proper defense
· While courts are prepared to enter default judgments, they greatly prefer to see the parties engaged in the merits of the dispute
· Rule 55(a) and (b) discourage defendants from ignoring the plaintiff’s complaint through the threat of a default and default judgment, but Rule 55(c) and Rule 60 grants courts discretion to reopen defaults and default judgments so that parties can resolve their disputes on the merits
· Rule 55(c) allows parties seeking relief from default judgments to have them set aside if they can show good cause for failing to respond to the summons
· Rule 60(b) also permits the reopening of the case even after judgment is entered on a default, for any reasons that justifies itself
· In the US, a default operates an admission of liability
· When a defendant is served with a complaint, he has three options
· Move to dismiss pursuant to Rule 12, which requires paying a lawyer to research and brief the motion
· Answer the complaint, which although inexpensive, may proceed to more expensive discovery and litigation
· Ignore the complaint, which is free, but will likely lead to a default judgment
· Involuntary dismissal (Rule 41) is intended to keep the plaintiff from going to sleep at the legislative switch by failing to prosecute with reasonable diligence, or failing to comply with the rules or court orders
· If a plaintiff makes a claim and puts a lien on the property but then doesn’t advance the litigation, the defendant might not be able to get the suit dismissed on the merits and meanwhile can’t sell the property or borrow money on it
· Rule 16(b) says the judge must issue a scheduling order to limit the time to join other parties, amend the pleadings, complete discovery, and file motions and may set other dates
· Scheduling orders are supposed to drive the parties along the path to settlement or trial
· Rule 41(b) provide for involuntary dismissal if the plaintiff fails to prosecute and other grounds
· It is highly context-specific for when a plaintiff is engaging in “standard” foot-dragging versus abandoning the case
· Caussade v. US: Involuntarily dismissing plaintiff’s claim against the US for injuries at a post office because the plaintiff never made herself available for a deposition, never made initial disclosures, never corrected deficiencies in her responses to interrogatories, did not appear at a pretrial conference, and did not keep in contact with her attorney for months at a time
· Courts can issue involuntary dismissals sua sponte
Voluntary dismissal under Rule 41(a)(1)(A)(i) allows a plaintiff to dismiss any time before the defendant answers, and (ii) permits the plaintiff to dismiss a suit at any time if all parties agree
· Might be close to settling and want more time without discovery distractions to negotiate
· Such stipulated dismissals do not bar a later refiling of the suit unless there has been a previous dismissal or the dismissal itself contains a provision that bars reflining
· Provisions barring refiling frequently result from successful settlement negotiations
· Texaco Inc. v. Pennzoil: Plaintiff originally filed in a Delaware state court seeking a preliminary injunction, which was opposed by the defendant without an answer, and the court denied the injunction suggesting that plaintiff would eventually lose on the merits, before the defendant could answer the plaintiff voluntarily dismissed, refiled in Texas, and ultimately won a $10 billion verdict
· Rule 41(a)(2) authorizes a voluntary dismissal after defendant answers only by permission of the court
· If permission is requested, courts routinely require plaintiffs to pay the defendant’s attorney’s fees as a condition of granting the motion
Settlement is a popular process that allows parties to resolve their disputes informally without adjudication because settlements are cheaper and faster than trials
· Can take account of nuances and subtleties in the facts and in the parties’ interests that would be lost in adjudication, and allows both sides to “win” as opposed to the winner-take-all trial verdict
· Settlement controls risk because trial outcomes are incredibly unpredictable because of diverse juries and they tend to be all-or-nothing
· Only the cases where the evidence doesn’t point clearly in one direction will make it to trial
· Trial is expensive with lawyer’s time, experts, exhibits, and witnesses, and a flurry of discovery right before trial
· On the other side, some argue that settlement leaves the parties less satisfied than if a trier heard their stories, sometimes permits might to triumph over right, and deprives the public of definitive adjudication of issues that may reach beyond the individual case
Arbitration is private, nonjudicial adjudication with the arbitrator hearing both sides of the case
· Unlike court adjudication, binding arbitration results in an award that is essentially final and not subject to further challenges with very limited exceptions, such as arbitrator corruption or unconscionability in the agreement to arbitrate
· Parties can choose the arbitrator, who might be known to be fair and reasonable, or an expert in the matter
· Can also dictate procedural rules and the publicity level of the matter
· Arbitration can be less expensive than adjudication by taking steps to make the process cheaper such as by curtailing discovery, although the parties pay the arbitrator’s salary
· Sometimes arbitrator’s hourly fees are larger than attorney fees, and there are instances where there are three arbitrators costing $10,000 a day
· Agreements to arbitrate can occur at several points in a dispute, such as after the start of litigation or after the dispute, or in a contract when the parties initially come together
· The pendulum appears to be swinging more towards enforcing pre-dispute arbitration agreements, although courts look more closely at the fairness of the arbitration process in a “take it or leave it” contract before enforcing an arbitration agreement
· Roughly speaking, federal law declares the general enforceability of agreements to arbitrate, but allows state law to set limits on those agreements
· States are allowed to regulate arbitration, but if they step over those boundaries, federal law preempts that of the state
· The Federal Arbitration Act was enacted to counter judicial hostility to pre-dispute arbitration agreements and broadly declares agreements to arbitrate valid as a matter of federal law
· If any suit be brought in court upon an issue referable to arbitration, the court shall stay the trial until such arbitration occurs, providing the applicant for the stay is not in default in proceeding with such arbitration
· A party aggrieved by the alleged failure, neglect, or refusal of another to arbitrate under a written agreement for arbitration may petition a court for an order directing that such arbitration proceed in the manner provided in the agreement
· The FAA operates as substantive law despite not creating a new independent federal-question jurisdiction
· The Supreme Court has over the last 100 years widened the range of cases that the FAA applies to, and federal courts often reject consumer and employee claims that such agreements were not negotiated but rather simply contractual provisions that would make them unenforceable
· The FAA allows an agreement to arbitrate to be unenforceable only on a ground that would apply to all contracts in a general contracts doctrine such as duress and unconscionability that would invalidate any contract
Summary judgment under Rule 56(a) provides that the court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law
· Summary judgment should be granted if, given the evidence presented, no reasonable jury could find for the nonmoving party
· So long as there even the slightest dispute regarding a material fact, such as defendant denies signing a note despite 26 witnesses stating otherwise, the judge should deny the plaintiff’s motion and leave it to the jury to decide
· Distinguishing between MTD, MJP, and MSJ
· Who can bring the motion?
· Rule 12(b)(6) MTD: Only the defendant, never a plaintiff
· Rule 56 MSJ: Plaintiff or defendant, but as a practical matter the defendant tends to move for SJ more often
· When can you bring the motion?
· MTD: After the complaint is filed instead of filing an answer
· MSJ: Unless a different time is set by local rule or the court orders otherwise, a party may file an MSJ at any time until 30 days after the close of all discovery, but practically speaking it is filed after discovery is over
· What is the legal standard that applies to the motion?
· MTD: Whether the claim fails as a matter of law (Twiqbal standard of assessing the sufficiency of the complaint)
· MSJ: The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law
· What is the motion measuring/testing/assessing?
· MTD: Legal sufficiency of the complaint and whether the pleading sufficiently alleges a complaint under Rule 8(a)(2)
· MSJ: Whether, if at the end of the day the evidence would only go one way before a trier of fact, there needs to be a trial
· Summary judgment is dispute finding, not dispute resolving
· Judge on MSJ doesn’t weigh the credibility of evidence
· Even if an MTD is denied because the plaintiff sufficiently alleged a complaint, the plaintiff will not necessarily prevail against an MSJ if, for example, there is no admissible evidence to prove the complaint or discovery will disprove the complaint
· What record does the court consider in ruling on the motion?
· MTD: Only the complaint, and any additional information submitted with a 12(b)(6) will either be declined for consideration or the court will treat the motion as an MSJ (Rule 12(d))
· MSJ: Moving party puts together a file of the evidence it would present at trial as a paper record preview of the evidence
· Various documents such as affidavits, deposition transcripts, and copies of relevant documents
· No witnesses or juries
· An affidavit under Rule 56(c)(4) is a written document in which the affiant swears under penalty of perjury that the statements made are true
· Typically, it is drafted by a lawyer who reviews it with the affiant, who then signs it, attesting that its statements are true
· A court cannot consider information that would not be admissible at trial
· What happens if the court grants the motion?
· MTD: The case is dismissed
· MSJ: The court enters judgment on the merits in favor of the party that moved for summary judgment
· Rule 12(c) Motion for Judgment on the Pleadings
· Unlike MTD, the judge is looking not only at the complaint but also at the answer, but like MTD there is no evidence being considered
· Either party can move for MJP
· Trials are necessary only to have the trier of fact decide contested facts that cannot be resolved in paper such as conflicting evidence or the credibility of witnesses
· Not necessary to have a full trial only to announce rules of law or to apply the law to the facts
· Not always clear whether a question is one of law or fact
· The judge decides questions of law during MSJ and trial, but jury decides questions of fact if they are in dispute and the case goes to trial
· Question of law: What is the speed limit?
· Question of fact: How fast did the defendant drive?
· The summary judgment record (Rule 56(c))
· A party asserting that a fact cannot be or is genuinely disputed must support the assertion by:
· (A) citing to particular parts of materials in the record, including depositions, documents, electronically stored information, affidavits or declarations, stipulations (including those made for purposes of the motion only), admissions, interrogatory answers, or other materials; or
· Does not include allegations in the pleading since that is not evidence but rather claims about what you think the evidence will show
· Affidavits must be on personal knowledge and set out facts that could be presented as admissible evidence
· Courts cannot consider evidence that could not be presented in an admissible form at trial
· The burden is on the proponent of the evidence to show that the material is admissible or to explain the admissible form of the evidence that will be presented at trial
· Must be precise in citing to the evidence
· Rule 56(c)(1)(A) requires cites to particular lines and paragraphs of record material rather than just stating “In this document is evidence why MSJ should be granted”
· Rule 56(c)(3) states that the court need consider only the cited materials
· Advisory Committee Comments warn that many courts have local rules requiring specific formats for citations to the evidence so always look at local rules and judge-specific standing orders as well
· Declarations should be submitted and signed by the plaintiff
· Should identify who the plaintiff is (name, address)
· Should state how P knows or came to interact with D
· Should state that on specific date at specific time and at specific location, P saw D do something
· Should state that the act has something to do with why P is currently suing
· (B) showing that the materials cited do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the fact.
· The moving party can prevail on summary judgment by (1) proving that they will win on every element or (2) if the party does not have the burden of proof at trial, proving the other party will not win on at least one of the elements
· A party moving for summary judgment need only show that the opposing party lacks evidence sufficient to support its case
· Rule 56(a) mandates the entry of summary judgment, after adequate time for discovery, against a party who fails to make a showing sufficient to establish the existence of an element essential to that party’s case, and on which that party will bear the burden of proof at trial
· An MSJ must be denied, or the hearing on the motion to be continued, if the nonmoving party has not had an opportunity to make full discovery
· It will not suffice for the resisting party to say “I’m planning to look into that before trial, and I’m sure I will come up with evidence on that point,” unless the party can show it had had insufficient time for discovery
· Must be specific in explaining why the party has not yet had enough time to gather the evidence and explain which specific kinds of evidence it is hoping to be able to gather
· After Celotex, waiting until just before trial to assemble the evidence will be too late, because if the basic evidence supporting your claim or defense is not available at the summary judgment stage, you lose
· Celotex Corp. v. Catrett: When petitioner showed that the respondent had failed to produce evidence that any Celotex product was the proximate cause of the injuries alleged, including an inability to produce witnesses who could testify about the decedent’s exposure to petitioner’s asbestos products, and respondent could not respond to this motion by providing evidence proving this element, the petitioner should prevail on summary judgment
· Court held that it is sufficient for defendant who did not have the burden at trial as the moving party on summary judgment to point to an absence of plaintiff evidence to exposure
· In thinking about MSJ standard, consider who has the burden of proof at trial and who is moving for summary judgment
· The party that will have the burden of proof at trial has the equivalent burden at summary judgment, meaning that the standard for summary judgment will apply differently depending on which party is moving for summary judgment
· If you don’t have the burden, just need to prove the other party can’t prove at least one of the elements
· Celotex standard only requires the defendant without the burden at trial to show the plaintiff can’t prove it was him/her, which is a much easier standard to follow
· If you do have the burden, need to prove that you can prove every element
· MSJ can only be granted if the party is entitled to it based on the evidence, meaning that a party does not have to submit counter-evidence in order to have an MSJ denied
· Party cannot win an MSJ by default
· Evidence has to prove that the movant would win the case if the evidence is true
· In ruling on MSJ, the evidence of the nonmovant is to be believed, and all justifiable inferences are to be drawn in his/her favor
· Tolan v. Cotton: When the court grants defedendant’s summary judgment motion noting that the porch was dimly lit, the mother was agitated, the plaintiff shouted words that were overt threats, and the plaintiff’s position prior to the shooting, all of which were counter to the nonmoving party’s evidence and presented by the moving party, the court improperly granted the motion
· The district court made a mistake of entering summary judgment regardless because there was a genuine dispute about the material facts
· Once the MSJ moving party has carried its burden, the responsibility then shifts to the nonmoving party to show that there is, in fact, a genuine issue of material fact
· The nonmoving party must do more than simply show that there is some metaphysical doubt as to the material facts (Mastushita)
· In order to withstand a summary judgment motion once the moving party has made a prima facie showing to support its claims, the nonmoving party must come forward with specific facts showing that there is a genuine issue for trial
· Bias v. Advantage International, Inc.: When the plaintiff’s generalized evidence that Bias was not a drug user (parent and coach testimony, drug tests) did not contradict the more specific testimony of teammates who knew Bias well and had seen him use cocaine on several occasions, the district court properly determined that there was no genuine issue as to the fact that Bias was a drug user because testimony of particular usage does not rebut the fact that the parents had never seen him use drugs and the drug tests point to abstention during the drug testing period
· The evidence was not inconsistent, in that Bias could have used drugs on the specific occasions while not using it in front of the coach or parents or before the drug test
· It’s not just that both parties need to produce some evidence, rather the nonmovant most produce material evidence that contraverts the moving party’s evidence
· Even if the nonmovant provides evidence to counter the movant’s evidence, the nonmovant has to have a factual basis for the conclusion/evidence under Rule 56(c)
· Partial summary judgment is possible if certain elements are certain to be won by one party, and the judge leaves the remaining elements to trial
· Hypo: P is the moving party with the trial burden says “I am certain to win on the first three negligence elements, but there is a factual dispute on the last element,” and D does not challenge that, partial summary judgment is granted on the first three elements and damages are left for trial
· Cross motions for summary judgment are available where after discovery, both sides agree on all the material facts, but there is still a dispute as to how the law will apply on these facts, so both parties file MSJs
· Common in jurisdictions where there is no established law on the particular issue
· Judge will either grant for one of the parties and deny the other, or deny both motions if s/he sees a factual dispute that the parties don’t see and a trial is needed to resolve the dispute
· How to prevail on summary judgment
· SJ Granted
· No genuine dispute of material fact AND movant is legally entitled to judgment
· SJ Denied
· Genuine dispute of material fact OR movant is not legally entitled to judgment OR more time needed for discovery (Rule 56(d))
Trial
Juries will be present at trial only if (1) at least one party asks for a jury; and (2) it is a case of the sort in which the parties are entitled to a jury
· A bench trial is when the judge serves as the trier of fact
· The Seventh Amendment provides that in “suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury shall otherwise be reexamined in any Court in the United States, than according to the rules of the common law.”
· Courts applying the historical test ask whether a given claim and remedy lay within the jurisdiction of the common law courts in 1791, in which case the parties have a right to a jury
· But if only a court of equity in 1791 would have heard the claim or administered the remedy, there is no right to a jury
· Right to jury if seeking money damages
· No right to jury if seeking injunction, declaration, or other equitable relief
· When considering claims that did not exist in 1791, the court should first try to locate the closest historical analogy, and if no analogy exists, to look at the remedy sought in the case and decide if it resembled a legal or equitable remedy
· When a case blends equitable and legal claims and there are overlapping factual issues, the judge should defer to the jury by holding the equitable claims in abeyance until the jury redners its verdict
· If the equitable claims are pressing, the judge can grant a preliminary injunction, revisiting the matter in light of the jury’s verdict
· Jury findings on any factual issues that are overlapping between the two claims will bind the judge in deciding the equitable claims
· The Seventh Am. does not apply to the states, thus states may reach conclusions under their own laws that differ from those reached by the federal courts regarding jury trial
· Many state courts have embraced the civil jury less warmly than the federal courts have for political and financial reasons
· Seventh Am. trumps state law in Erie situations of diversity cases
· Rule 38 reaffirms the jury trial while insisting on a timely demand (either in the complaint or answer, or no later than 14 days after the last pleading directed to the issue is served) and establishes waivers as the penalty for failing to do so
· The last pleading directed to the issue is served includes amended pleadings
· If the parties fail to demand jury trial in a timely fashion, Rule 39(b) allows a judge to order a jury trial on motion by the parties
· Need a unanimous jury decision for a verdict for the plaintiff
A trial jury is the result of a process involving several steps
· Defining a jury pool, assembling from that pool a subset of prospective jurors to hear the case (sometimes called an “array” or “venire”), engaging in voir dire (lawyers question prospective jurors orally or in writing (or both) to identify unbiased jurors who can fairly decide the case (Rule 47(a)) and then challenge jurors), and then from the array selecting the actual jury
· Rule 48(a) provides that a jury must begin with 6-12 members
· It is unconstitutional to discriminate on the basis of race or gender in compiling the list from which jurors are summoned
· Most jurisdictions statutorily require jury selection pools to represent broad cross sections of the community
· No group of mentally competent adult citizens can be systematically excluded from selection, but the general composition of the jury can differ substantially depending on the type of list used and method of choosing who to summon
· Summoning jurors from voters’ rolls, lists of Social Security recipients, welfare lists, ot college registration rolls
· Litigants are not entitled to an actual jury representing a demographic cross section, instead the are entitled to a list of potential jurors (tens of thousands of names) that have those cross-sectional characteristics
· There are two types of juror challenges available to lawyers
· For cause challenges require the lawyer to explain their basis for thinking the juror unsuitable for the case
· The judge must grant a challenge for cause if a prospective juror shows actual prejudice or bias
· No statute that defines such a challenge, but the standard developed in the case law is if the potential juror has a presumed bias from previous or current relationship to a litigant, financially or otherwise
· To later challenge a verdict on the basis of inaccurate answers on voir dire, a party must first demonstrate that a juror failed to answer honestly a material question on voir dire, and then further show that a correct response would have provided a valid basis for a for cause challenge
· Peremptory challenges do not require the lawyer to justify the challenge
· Parties are entitled to three peremptory challenges
· SCOTUS has held that unaccountability in peremptories stops when race and gender enter the picture
· To challenge a peremptory challenge, a party must first make an initial showing that allows a court to infer a pattern based on race or gender, which then requires the party exercising the peremptory challenge to offer a satisfactory reason not based on race or gender
· None of the cases that opened this procedural door discussed what ought to count as an acceptable alternative reason
Judgment as a matter of law under Rule 50 provides a party the ability to motion for the judge to take the case from the jury or overturn a jury verdict
· 50(a) JOML used to be called a directed verdict, and 50(b) renewed JOML used to be called judgment not withstanding the verdict (n.o.v.)
· A judge may never make a credibility determination in granting judgment as a matter of law nor may a judge “weigh” the evidence even when the case seems strongly one-sided, as opposed to finding whether there is any evidence from which the jury could find for the party against whom the motion is directed
· Under a Rule 50(a) JMOL motion, the judge can decide to to stop the trial and enter judgment before the case is submitted to the jury if there is a complete failure of proof on one side or the other
· MSJ vs. JMOL Comparison
· Submission time
· MSJ: Submitted before trial (no later than 30 days after close of discovery)
· JMOL: At trial (after nonmoving party has been “fully heard,” but before submission to the jury)
· Record
· MSJ: Based on documents submitted as preview
· MJOL: Based on actual trial evidence
· Standard
· MSJ: No genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law
· MJOL: A reasonable jury would not have a legally sufficient evidentiary basis to find for the nonmoving party
· Very similar standards where the judge is trying to find whether any reasonable jury would render a verdict for the nonmoving party
· JMOL is not as efficient as MSJ which dismisses the case before the time and expense of trial, but is more of an accurate motion because the judge has heard the actual evidence rather than simply reading the paper record preview of the evidence
· JMOL might be granted despite a MSJ not being granted when the evidence submitted at trial is not as credible or robust or convincing as what it appeared on paper, or the moving party forgot/failed to submit an MSJ
· Judges are reluctant to grant 50(a) JMOL because the trial has already gone so far that they might as well let the jury deliberate and decide
· Rule 50(a)(1) provides that JMOL can be granted if a party has been fully heard on an issue during a jury trial and may be made at any time before the case is submitted to the jury
· Only defendant can move for JMOL after plaintiff’s case in chief, while either party can move for JMOL after defendant’s case in chief and plaintiff’s rebuttal
· On motions for JMOL, the court should consider all of the evidence--not just that evidence which supports the non-mover’s case--but in the light and with all reasonable inferences most favorable to the party opposed to the motion
· If the facts and inferences point so strongly and overwhelmingly in favor of one party that the court believes that reasonable men could not arrive at a contrary verdict, granting the motion is proper
· Pennsylvania Railroad v. Chamberlain: When defendant’s eye witnesses all were physically present at the alleged crash site and testified that there was no crash, and plaintiff’s witness testified that he was 900 ft. from the alleged crash site without a direct line of sight on a misty evening and only heard a loud crash but not an unusual one which did not catch his attention until he later saw the cars moving together but no actual crash which he inferred, there was no direct evidence that in fact the crash occurred, thus the judge directing a verdict for the defendant was correct
· A mere scintilla of evidence is insufficient to present a question for the jury, rather there must be a conflict in substantial evidence to create a jury question
· Verdict for the plaintiff could only have resulted from mere speculation and conjecture, not from the evidence
· Court says the plaintiff’s witness was suspicious, but the defendant’s witnesses were also suspicious because they worked for the defendant and they would have been responsible for the death, so the court is very close here to making a credibility assessment which is the jury’s job
· SC says that putting aside the credibility, the plaintiff’s witness is just not enough
· If there is substantial evidence opposed to the motions, that is of such quality and weight that reasonable and fair-minded men in the exercise of impartial judgment might reach different conclusions, the motion should be denied, and the case submitted to the jury
· Ordinarily, a party that believes the evidence is legally insufficient to support an adverse jury verdict will seek a 50(a) JMOL before submission of the case to the jury, and then (if the Rule 50(a) motion is not granted and the jury subsequently decides against that party) a 50(b) renewed JMOL
· If the court does not grant a 50(a) motion, the court is considered to have submitted the action to the jury subject to the court's later deciding the legal questions raised by the motion
· Rule 50(b) renewed JMOL has to be filed no later than 28 days after entry of judgment, and the party making the motion must have previously moved for a 50(a) JMOL at some point during the trial
· A Rule 50(b) motion can only renew arguments that were made in the Rule 50(a) motion, thus attorneys need to be able to anticipate the arguments they might want to raise after trial
· It is critical for both parties to make a Rule 50(a) motion to preserve the ability to make a postverdict 50(b) motion, and it is critical to make a 50(b) motion after the verdict to preserve the option to appeal and reverse the verdict
· Seventh Amendment Reexamination Clause requires that a 50(b) motion is a renewal of a 50(a) motion, otherwise it would be reexamining the jury’s verdict
· A 50(a) motion puts the nomovant on notice of the defect while the trial is still ongoing
· In the absence of a postverdict motion under Rule 50(b), an appellate court is without power to direct a district court to enter judgment contrary to the one it permitted to stand
· Unitherm Food Systems, Inc. v. Swift-Eckrich, Inc.: When the trial judge denied defendant’s preverdict Rule 50(a) motion, and the jury returned for the plaintiff but the defendant did not move for a postverdict Rule 50(b) motion, the appellate court was wrong to reverse the jury’s verdict
· This process avoids violating the 7th Am. Reexamination Clause since the court is simply reconsidering a motion raised before the verdict was rendered
· The movant filing for a renewed motion for JMOL  and may include an alternative or joint request for a new trial under Rule 59
· In ruling on the renewed motion, the court may:
· (1) allow judgment on the verdict, if the jury returned a verdict;
· (2) order a new trial; or
· (3) direct the entry of judgment as a matter of law
· It is anyways desirable and more efficient in the long run for a trial court to deny a 50(a) motion even if it thinks the evidence can only go one way, take a verdict, and then pass on the sufficiency of the evidence on a 50(b) post-verdict motion
· Prevents the possibility of judge error and allows the jury process to work
· If a 50(a) motion is granted then reversed on appeal, a new trial must be had
· If a 50(b) motion is granted and then reversed on appeal, there is the option of reinstating the jury verdict without going to a whole new trial
· 50(b) motion is desired as an immediate post-trial determination of the evidence by the trial judge with the evidence fresh in his/her mind
A Rule 59 Motion for a New Trial states that the court may order a new trial for any reason for which a new trial has heretofore been granted in an action at law in federal court
· There are two principal reasons for granting new trials
· 1. Judge concludes that the process leading up to the verdict has been flawed
· Impermissible argument to the jury; evidence admission error; or juror misbehavio during the trial by visiting the accident scene
· Ordering a new trial gives the judge a chance to fix the flawed process
· Rule 59(d) explicitly gives the judge power to order a new trial even if neither party so moves
· 2. Verdict is against the great weight of the evidence
· In granting JMOL, a court is saying that the winner of the verdict had no evidentiary support for at least one essential element of his claim or defense, resulting in immediate entry of judgment for the verdict’s loser
· Might also be newly discovered evidence between submission of case to the jury and the jury verdict, but this is rare
· The grant of a new trial does not make a winner out of a loser, rather it merely begins the contest again, creating a lower standard than the JMOL
· A judge may grant a new trial verdict when the verdict is against the great weight of the evidence, but the trial judge should not do so simply because he would have come to a different conclusion if he were a juror
· Where a trial is long and complicated and deals with a subject matter not lying within the ordinary knowledge of jurors a verdict should be scrutinized more closely by the trial judge than is necessary than where the litigation deals with material which is familiar and simple, the evidence relating to ordinary commercial practices
· Lind v. Schenley Industries: When the subject matter of a litigation is a simple and easily comprehended contract formation question based on the jury’s determination of which witness testimony to believe, and the jury found for the plaintiff to which the defendant filed a motion for a new trial which the judge granted on the basis of the verdict being against the weight of the evidence, the trial judge improperly granted the motion
· Trial judge substituted his weighing of the credibility of the witness for the jury’s which is not acceptable for granting a new trial
· There is no single rule statement for what it means for the verdict to be against the great weight of the evidence, rather it is a standard that lies in the middle of a continuum
· Most certain of jury error if the judge says “There is no legally sufficient evidentiary basis for the verdict”
· Same standard as the hard JMOL standard
· Least certain of jury error if the judge says “If I had been on the jury, I would have voted differently”
· Great weight of the evidence is between these two
· “I have a firm and definite conviction that the jury was wrong, even if there was some evidence consistent with the verdict”
· Rule 50(c) permits a party making a renewed JMOL to make a conditional motion for a new trial, and requiring the court to rule on that conditional motion if she grants the Rule 50(b) motion
· This conditional ruling comes into play only if the JMOL is later vacated or reversed
· Allows the trial judge to rule on all post-trial motions with the case still fresh in mind and allows the appellate court to consider them all at once
· Because a renewed JMOL ends the trial and is more drastic than a new trial which is simply a do-over, it is harder to get a JMOL granted
· Result
· JMOL: Judgment
· New trial: New trial
· Timing
· JMOL: After nonmovant is fully heard at trial, but before submission to jury (or renewable within 28 days)
· New trial: After trial, but no later than 28 days after final judgment
· Record
· JMOL: Trial evidence
· New trial: Trial evidence plus any new evidence in support of 59(a) motion such as proof of jury misconduct or tampering
· Standard
· JMOL: A reasonable jury would not have a legally sufficient evidentiary basis to find for nonmoving party
· New trial: Any reason for which a new trial has heretofore been granted, either for flawed trial procedure or flawed verdicts
· If the verdict winner’s evidence was sufficient for 50(b), but no 50(a) motion was made, a judge can still order a new 59(a) trial
Timing example of Rules 50 and 59 together
· 1. I move for JMOL as there is no evidentiary basis for jury to find for plaintiff (Rule 50(a))
· 2. Motion is either denied or deferred (Rule 50(b))
· Court has very little incentive at this point to grant JMOL at this point because likely will get a renewed JMOL, so might as well submit the case to the jury
· 3. Jury enters a verdict in favor of the plaintiff
· 4. I renew my motion for JMOL, and in the alternative move for a new trial (Rule 50(b) and 59(a))
· 5. Judge grants the renewed motion for JMOL if the jury enters a verdict that is wholly unsustainable by the evidence and enters judgment for the defendant, but states that if the court of appeals reverses on that JMOL, the judge will hold a new trial (or reinstate the jury’s verdict) (Rule 50(c))
· After the jury verdict, the judge can use 59(a) to grant a new trial, or use 50(b) with an alternative for a 59(a) new trial
· The appellate court can decide to overturn the 50(b) motion and then either reinstate the jury verdict or remand for a new trial, or allow the judge to thereafter decide, but by ruling on a 59(a) motion, the trial judge is telling the appellate court that if it overturns the 50(b) motion, the trial judge thinks there should be a new trial rather than reinstating the jury verdict
Preclusion
Preclusion states that a person is precluded from relitigating certain things if there has already been one fair opportunity to litigate for purposes of efficiency and consistency in judgments
Claim Preclusion
Claim preclusion bars an entire second action when the Lawsuit #2 (1) concerns the same claim as the Lawsuit #1; (2) is litigated by same claimant against the same responding party to the prior action; (3) Lawsuit #1 resulted in a valid and final judgment; and (4) when the first action resulted in final judgment on the merits
· Sometimes called res judicata, bar, merger, or the rule against splitting claims
· Rule 8(c) lists claim preclusion as an affirmative defense, and failure to plead in the defendant’s answer results in waiver
The general rule to determine the preclusion effect in the second jurisdiction between two state courts is to look to the law of the jurisdiction of the court that renders the judgment in the first case (rendering court), not the one that the first suit was filed in
· Full Faith and Credit Clause says that full faith and credit should be given to the records, acts, and judgments of another state
· Federal courts are required by statutes to do the same thing for federal courts ruling on preclusion effects from state rendering courts
· Hypo: If a first lawsuit is filed in CA state court and judgment is entered, and then a second lawsuit is filed in Nevada state court, the Nevada state court will apply CA state preclusion law to figure out the preclusive effect, if any, of the second lawsuit
· If CA would have barred the second suit, Nevada will do the same thing
· For Erie, the effect of a judgment for preclusion effect is considered substantive law, so a federal court sitting in diversity on a state claim will consider preclusive effects according to the preclusion laws of the state in which it sits
· Hypo: NY federal court enters judgment. Same plaintiff files same claim against same defendant in CA state court. CA state court will determine preclusion law of the federal court’s judgment by looking at the NY state preclusion laws
· For judgments in federal-question cases, federal courts participate in developing uniform federal rules of claim preclusion which the court has ultimate authority to determine and declare; whereas for judgments in diversity cases, federal law incorporates the rules of preclusion applied by the state in which the rendering court sits
Same Claim: A claim in lawsuit #2 is the same claim as in lawsuit #1 when it could have and should have been asserted the first time
· Could have been asserted if factually and legally possible to litigate first time
· Were all the facts relevant to the second claim known at the time of the first lawsuit, and legally (jurisdiction or some other legal limit such as maximum damage claim) the court in the first lawsuit could have heard the claim
· Should have been asserted
· “Transactional” approach is if the two claims arise from the same transaction
· Focus on events
· Claims arise from the same set of facts
· Same test as 13(a) compulsory counterclaim test, Rule 20 joinder of parties, and supplemental jurisdiction “common nucleus of operative facts”
· If you can join any claims for relief that arise out of the same transaction or occurrence then it is reasonable to not only permit it but to require it
· Used by Second Restatement, federal courts, many states (majority view and modern trend)
· Such a broader test precludes more cases thus promoting efficiency by encouraging parties to join all claims
· Reduces chances of having inconsistent results
· Variations include transaction or occurrence test, or series of transactions or occurrences test
· Frier v. City of Vandalia: When plaintiff and defendant are the same in two actions which are both based on the same operative facts that plaintiff owned cars that the defendant towed and did not offer him a hearing to adjudicate the legality of his parking, and and plaintiff brings a claim for replevin which is dismissed on summary judgment, and plaintiff later brings a suit for punitive damages and declaratory relief, the plaintiff is barred from bringing the second suit because although plaintiff could not have obtained punitive damages or declaratory relief in a suit limited to replevin, he was free to join one count seeking such relief with another seeking replevin
· “Cause of action” approach is if the two claims arise from the same cause of action (law that gives a person a right to sue)
· Focus on legal theories
· Used by a minority of states
· Typically involves focus on whether evidence for elements in Lawsuit #1 would prove all elements of Lawsuit #2 or whether the elements between the two claims are the same
· Variations include same evidence test and identical elements test
· Hypo: Penny believes that Demotion, Inc. fired her because of her gender, so she brings a state law gender discrimination claim in federal court in New York under diversity jursidiction. Demotion wins the case at trial, and the court enters judgment in favor of Demotion. Penny then files a state law age discrimination claim against Demotion in California state court, alleging that her firing was due to her age. Does Penny’s second lawsuit raise the same claim as her first lawsuit?
· Transactional approach
· Arises out of the same set of facts/occurrence that leads to both claims, so it is the same claim even if the claims state different theories
· Cause of action approach
· Elements of the age discimination and gender discrimination claims are similar but not identical, and the evidence needed to prove one is slightly different from the second one, so not as clear whether these are the same claim
Same Parties: Claims are between the same parties when the claim in lawsuit #2 is asserted by the same claimant as in lawsuit #1 against the same defending party in lawsuit #1
· Includes persons in privity with those parties, but courts prefer to not rule that parties are in privity because generally, one is not bound by a judgment in a litigation in which he is not designated as a party or to which he has not been made a party by service of process
· A party's representation of a nonparty is "adequate" for preclusion purposes only if, at a minimum: (1) the interests of the nonparty and her representative are aligned; and (2) either the party understood herself to be acting in a representative capacity or the original court took care to protect the interests of the nonparty. In addition, adequate representation sometimes requires (3) notice of the original suit to the persons alleged to have been represented
· Six examples of exceptions to the general rule: (1) agreement by the parties to be bound by a prior action; (2) preexisting substantive legal relationships (such as preceding and succeeding owners of property; (3) adequate representation by someone with the same interests who was a party (such as trustees, guardians, and other fiduciaries); (4) a party “assuming control” over prior litigation; (5) a party who loses an individual suit then sues again, this time as the representative of a class; and (6) special statutory schemes such as bankruptcy and probate proceedings, provided these proceedings comport with due process
· Taylor v. Sturgell: When the first lawsuit is brought by a party for the same issues as the second lawsuit by a second party, and Taylor is the president of the organization to which Herrick belongs; the two men are close associates,; Herrick asked Taylor to help restore Herrick's F-45, though they had no contract or agreement for Taylor's participation in the restoration; Taylor was represented by the lawyer who represented Herrick in the earlier litigation; and Herrick apparently gave Taylor documents that Herrick had obtained from the FAA during discovery in his suit, but the second party is not the first’s legal representative and has not purported to sue in a representative capacity, the second lawsuit is precluded only if the second party is acting as the first party’s undisclosed agent and it is not precluded because of virtual representation based on the closeness of the parties
· SCOTUS has held that the Due Process Clause limits state courts’ use of virtual representation
· Richards v. Jefferson County: When county’s imposed an occupation tax to finance construction of a new civic center, and the Alabama SC ruled for the defendant in a first lawsuit and later denied a second suit by a different party on the same claims because of claim preclusion, SCOTUS reversed the claim preclusion because the parties in the first suit failed to provide petitioners with any notice that a suit was pending which would conclusively resolve their legal rights and the first suit was not so devised and applied as to insure that those present are of the same class as those absent and that the litigation is so conducted as to insure the full and fair consideration of the common issue
· A state court’s freedom to rely on prior precedent in rejecting a litigant’s claims does not afford it similar freedom to bind a litigant to a prior judgment to which he was not a party
· Even though the Court holds that Taylor was not “virtually represented” in the previous lawsuit, the defendants will be free to argue on remand that a court has just decided a closely related case and this court should be persuaded by that decision
· Stare decisis would still allow Taylor to argue and distinguish his case, whereas claim preclusion by virtual representation would bar the case
· But wholly unrelated claims between the same parties are not precluded
· Hypo: Lawsuit 1 is between truck driver filing negligence suit for damage to car and driver against driver. Lawsuit 2 is the between the same parties but for truck driver’s claim for breach of contract for a sale of artwork is not precluded
· Rule 18 would allow both of the claims (as many claims against an opposing party) to be filed together in the same suit, but not required to
· Rule 13 compulsory counterclaims requires a responding party to plead as a counterclaim any claim which at the time of responding it has against the opposing party if that claim arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim AND does not require adding another party over whom the court does not have jurisdiction
· A party that fails to bring a compulsory counterclaim will usually not be allowed to bring a second claim in a second lawsuit, but courts are inconsistent on the rationale
· The second element of claim preclusion is not met because the plaintiff and defendant roles are switched
· Ernie v. Adams in the first case for breach of contract, followed by Adams v. Ernie for collecting the balance due under the contract
· Courts will say it is barred by failure to comply with Rule 13 in the initial lawsuit
· Hypo: 3-car collision between A, B, and C. Can A sue both B and C in a single lawsuit?
· Yes under Rule 20(a)(1) because the claims against the two parties arise out of the same transaction or occurrence, but A does not need to bring it in the same lawsuit
· Can A instead sue B and C separately or would the second suit be precluded?
· No, because the two lawsuits (A v. B and A v. C) are different parties
· But because of issue preclusion, if the some of the issues in the second lawsuit were litigated in the first lawsuit, if A lost on the issue, C could preclude it from being litigated again in the second lawsuit and use that judgment
Final and Valid Judgment: A final judgment is one that a trial court has entered a final judgment on as opposed to a pretrial or interlocutory order
· Hypo: Lawsuit #1 with breach of contract claim and negligence claim. Court issues partial SJ for defendant on breach of contract but negligence claim is going to trial. No final judgment has been entered yet on the trial even, on the breach of contract claim which is done because negligence is still in trial.
· In the meantime, in lawsuit #2 between same parties for the same breach of contract, the claim is not precluded because there is still not final judgment
· Court will likely stay the preceding until judgment is entered on the first lawsuit
· Hypo: Lawsuit #1 for breach of contract and judgment after trial is entered for defendant, plaintiff has filed a notice to appeal with the required 30 days after entry of judgment, but appellate court has not yet ruled. While the appeal is pending, plaintiff goes to another court and files the same lawsuit again.
· Majority rule is that lawsuit #2 is precluded because judgment has been entered in the trial court even though it could be reversed on appeal and the judgment can’t even be enforced yet because it is on appeal
· The pendency of appeal does not change the finality of the judgment
· Consistent with the modern trend of broader preclusion
· Some courts solve this problem by staying the case and postponing the decision on claim preclusion until the appellate judgment
· Rule 60(b)(5) lists among the grounds for reopening a judgment that it is based on an earlier judgment that has been reversed or vacated
· Valid judgment does not mean correct, rather it means that court #1 had power to bind the parties to the dispute, always including the requirement that it had personal jurisdiction over the parties and in some states requiring it had subject matter jurisdiction
· Some courts hold that even if court #1 lacked SMJ, the parties still had a fair opportunity to battle over the claim so should be precluded
Judgment on the Merits: Means a decision from a proceeding where the party who is now precluded had a fair opportunity to prevail on the merits
· Examples of decisions on the merits include a full jury trial, 50(a) JMOL, 56 SJ, and 12(b)(6) Dismissal for failure to state a claim if plaintiff is given leave to amend a failed complaint and still failed to make a complaint thereafter or some other dismissal on the merits, but not always for a failure to satisfy the Twiqbal pleading standard and subsequently plaintiff finds more evidence
· Also a dismissal for failure to prosecute or violation of court rules, because the party still had a full and fair opportunity to prevail on the claim
· Examples of decisions not on the merits include dismissal for lack of personal jx
Issue Preclusion
Issue preclusion has a narrower but deeper bite than claim preclusion, and if an issue meets the following five elements, a judge’s discretion can decide to preclude an issue from being relitigated in a second lawsuit
· Sometimes known as collateral estoppel
1. It is the same issue decided in lawsuit #1
· An issue for purposes of issue preclusion is a case-specific decision regarding facts or the application of the law to fact, in contrast to a rule of law
· Hypo: A student moves from Florida to California to start college. In the course of her first year, three situations arise in which her state citizenship is relevant:
· 1. Is she a citizen of California for purposes of in-state tuition at a state college?
· 2. Is she a citizen of California for purpose of federal diversity jx?
· 3. Is she a citizen of California for purposes of registering to vote in a statewide election?
· Not all the same issue because the settings are all different with different substantive law
· Same word used doesn’t mean same legal issue as the meaning can shift depending on the context 
· Because civil and criminal proceedings operate under different burdens of proof, litigation in a civil lawsuit does not preclude issues from criminal lawsuits, but criminal litigation would preclude subsequent civil litigation on an issue
2. The issue was actually litigated and determined in lawsuit #1
· Claim preclusion bars claims that could have and should have been litigated, thus even if a claim wasn’t actually litigated but the party had a fair opportunity to prevail on it it will be precluded, while issue preclusion only bars claim that were actually litigated, thus even if a party could have raised the issue but didn’t the issue will not be precluded
· Gargallo v. Merrill Lynch: With respect to the summary judgment, since plaintiff’s counterclaim was dismissed in the state court as a sanction for discovery violations, none of the factual or legal issues he raised were actually litigated and decided, and consequently the doctrine of issue preclusion is inapplicable
· For bench trials, the judgment will come with a specific statement of the conclusion and the issues litigated and decided
· With a jury trial, some of that information can be attained with a special verdict form which allows lawyers to ask the jury specific questions
· Can show what the specific findings of the jury was on each element
· But it is much more common for a jury to give a general verdict stating which party wins
· Where a judgment may have been based upon either or any of two or more distinct facts, a party desiring to argue for issue preclusion or finding upon the particular fact involved in a subsequent suit must show that it went upon that fact, or else the question will be open to a new contention
· Issue preclusion is only presumptively conclusive when it appears that the judgment could not have been rendered without deciding the particular matter brought in question
· Illinois Central Gulf Railroad v. Parks: When a previous judgment between the plaintiff and defendant is rendered against the plaintiff for a different claim but on the same facts, and for the jury to have found against the plaintiff it had to have decided that he either sustained no damages or that his own negligence was a proximate cause of his damages but the general verdict did not determine which led to their verdict, the defendant has not met its burden of showing that the judgment against plaintiff in the prior action could not have been rendered without deciding that he was contributorily negligent thus that issue would be precluded from the present case
· Court declined to apply preclusion because the opacity of the general verdict made it difficult to determine what the first judgment had decided
· An admission under an RFA is not a previously litigated issue and cannot be used against a party in any other preceding
3.  Lawsuit #1 resulted in a valid and final judgment
· Same as claim preclusion
4. The determination of the issue was essential to the judgment in lawsuit #1
· The First Restatement says that when alternative grounds for a decision exist, and the court says that either ground would be sufficient for reaching the judgment, both determinations should be binding in subsequent litigation and precluded
· The Second Restatement says that when alternative grounds for a decision exist, neither determination should be binding in subsequent litigation
· First, a determination in the alternative may not have been as carefully or rigorously considered as it would have if it had been necessary to the result, and in that sense it has some of the characteristics of dicta
· Second, the losing party, although entitled to appeal from both determinations, might be dissuaded from doing so because of the likelihood that at least one of them would be upheld and the other not even reached
· If he were to appeal solely for the purpose of avoiding the application of the rule of issue preclusion, then the role might be responsible for increasing the burdens of litigations on the parties and the courts rather than lightening those burdens
· If the judgment of the court of first instance would be sufficient to support the result, and the appellate court upholds both of these determinations as sufficient, and accordingly affirms the judgment, the judgment is conclusive as to both determination
· The losing party has obtained an appellate decision on the issue and thus the balance weighs in favor of preclusion
· If the appellate court upholds one of these determinations as sufficient but not the other, and accordingly affirms the judgment, the judgment is conclusive as to first determination
· If the appellate court upholds one of these determinations as sufficient and refuses to consider whether or not the other is sufficient and accordingly affirms the judgment, the judgment is conclusive as to the first determination
· A ruling in federal court on federal subject matter jurisdiction on a claim will have no effect in state court, but a ruling on personal jurisdiction in the first federal court will bind the subsequent state court
· If federal court dismisses on both personal jurisdiction and SMJ, under the First Restatement approach, both would be precluded from subsequent litigation but under the Second Restatement approach, neither would be precluded
· Hypo: Fred sues Bryce for breach of an alleged oral contract to share B’s winnings at all his poker tournaments in a given year. Fred claims that Br won $50,000 at a Vegas tournament that year but refused to pay F his share. B raises two defenses. First, B argues that he did not make the contract. Second, B argues that if he did make a contract, the contract only required B to split his winnings for any tournament in which F provided a share of the funds needed to enter the tournament, and that F provided no funds to enter the Vegas tournament.
· The court grants a motion for PSJ in favor of F on B’s defense that he did not enter into a contract with F and finds, as a matter of law, that F and B did enter into a contract. The case then goes to trial and the jury finds for B on the grounds that F had agreed to provide the funds to enter the Vegas tournament but failed to do so.
· Later, F sues B for a breach of the same contract related to a different poker tournament. B again argues as a defense that there was no contract. Can F argue in the second lawsuit that B is precluded from raising this defense?
· No, the issue of the defense that there was no contract was actually litigated and decided in the prior action, but it was not essential the judgment
· B did not win the first lawsuit because there was a contract, rather he won on other grounds notwithstanding the court’s finding in the first lawsuit that there was a contract
· So B is not precluded from relitigating the issue of the existence of the contract
5. The precluded party had adequate opportunity and incentive to litigate the issue in lawsuit #1
· It’s critical that the party against whom issue preclusion is asserted must have participated in the first lawsuit to have had an opportunity to litigate
· Lawsuit #1 against D for $1,000 and Lawsuit #2 for same facts but for $1.5 million, D is not incentivized to litigate the first lawsuit as vigorously as in the second lawsuit
6. Split on whether the party asserting issue preclusion in the second lawsuit must have been a party to the first lawsuit, although in all jurisdictions the precluded party must have been a party to the initial lawsuit
· “Mutual” issue preclusion is the older, minority approach, which requires that the party asserting issue preclusion must have also been party to Lawsuit #1
· “Non-mutual” issue preclusion is the newer, majority approach, which does not require that the party asserting issue preclusion to have also been party to Lawsuit #1
· If one of the parties to the second lawsuit was a party in the first lawsuit and the issues between the lawsuits were the same, and that same party lost on the issue on the first lawsuit, the issue is precluded because the victim of the issue preclusion had a full and fair opportunity to litigate those issues in the first suit
· Ruled-against party should not be able to evade the first judgment
· If the same party won on the issue on the first lawsuit, the issue will not be precluded from the second lawsuit because the new party has not had a chance to litigate on the issue
· Claim preclusion can only be used defensively to knock out a claim, but issue preclusion can be used offensively or defensively
· Offensive preclusion is by the plaintiff, defensive preclusion is be the defendant, against the other party who lost on the issue in a previous litigation
· Hypo: Lawsuit #1 by plaintiff inventor against defendant company A for patent infringement resulting in a judgment at bench trial for defendant on the grounds that the plaintiff’s patent is invalid. Lawsuit #2 by the same plaintiff on the same claim against company B. Non-mutual issue preclusion used defensively would preclude the patent validity issue from the second lawsuit
· Parklane Hosiery Co. v. Shore: When a previous lawsuit resulted in judgment against the present defendant after an opportunity for a full, fair, and vigorous defense, and a subsequent lawsuit on similar claims is brought by another plaintiff who was unable to join in the first lawsuit on the question of whether the petitioner’s proxy statement was materially false and misleading, the petitioners are collaterally estopped from relitigating that question in the second lawsuit
· If the SEC had lost against Parklane, Shore would still have had the right to bring his lawsuit and argue that the proxy was misleading because Shore did not have the opportunity to fully and fairly litigate his claim in the first lawsuit since he was not party to it
· In cases where all issue preclusion elements are met but the plaintiff could easily have joined in the earlier action, or where the application of offensive estoppel would be unfair to a defendant for the reasons below, a trial judge should use its discretion to not allow the use of non-mutual offensive issue preclusion
· Plaintiff took a wait and see attitude toward the first lawsuit, because P could have joined in the first lawsuit but decided to wait and watch what happened in the first case
· Defendant did not litigate that hard because the stakes were not as high and/or didn’t foresee a future lawsuit
· Not possible for defendant to litigate in the same way in the first lawsuit because of restrictive rules in the first court or forum
· One or more inconsistent judgments on an issue
· Hypo: Ernie, a passenger on a double decker bus carrying 15 passengers, brings a lawsuit in federal court against Maria, the bus driver, for injuries he suffered as a result of the crash. Ernie asserts a single claim for negligence and seeks $500,000 in damages. The jury finds for Ernie and awards him $500,000. Later, Bert, another passenger on the same bus, brings a separate action against Maria in federal court for the same accident. Bert seeks $3 million in damages. Bert invokes issue preclusion to prevent Maria from re-litigating the issue of her negligence. Could the court apply issue preclusion in the second action?
· Not the same claimant against the same responding party, so no claim preclusion because no same parties element
· Same claim requirement not satisfied either, therefore, because not brought by the same party
· There’s an issue with the incentive element because the second lawsuit is 6 times greater in damages sought, but Maria knew there were other lawsuits potentially coming because other passengers, so she had an incentive to litigate hard in the first case
· This is a question of offensive nonmutual issue preclusion since plaintiff Bert is invoking it and wasn’t party to first suit
· Discretion
· Bert could have joined the first lawsuit under Rule 20 because claims arise out of the same transaction or occurrence, but instead he might have been taking a wait and see approach which might make the court less inclined to grant issue preclusion
· Overall, pretty solid argument for court to grant issue preclusion
Hypo: E sues Pharma alleging a negligence claim for injury caused by a drug made by Johnson and sold by Pharma. E wins. Pharma later sues Johson in second lawsuit seeking indemnification.
· Can Pharma have asserted its claim against Johnson in the first lawsuit?
· Yes, because Pharma could have implead Johnson under Rule 14 for indemnification/contribution
· Is Pharma’s later lawsuit against Johnson precluded?
· Not precluded, because the defendant can decide whether to implead in the first lawsuit or wait and sue later
· Impleader under Rule 14 is permissive and claim preclusion will therefore not bar a subsequent lawsuit between J and P
· If Pharma did bring in Johnson, claim preclusion would bar Pharma from bringing a second suit in later
· Johnson could invoke issue preclusion against Pharma in the second lawsuit for any issues decided against Pharma
